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INTRODUCTORY ADDRESS 


BY THE 
COMPOSERS OF THE PERSIAN VERSION 


PRAISE and glory unbounded is due to that adorable Being, in the 
investigation of whose ways ; through several mazes, the most learned 
theologians are exchausted, and the most contemplative philosophers, 
in the wilderness of research, find the foot of comprehension shackled 
with the fetters of amazement !—Duly to return thanks for his favours 
(which to offer is a duty indispensably incumbent on every existent 
being) is impossible ; and to touch the skirt of his intelligence (which 
exceeds the power of the tinger of diligence) by force of reason and 
study, impracticable !——-Salutations innumerable are also to be presented 
at the tribunal of Him who is seated on the elect throne, to follow 
whose infallible institutes is a certain means of attaining the Divine 
favour, and whose world-illuminating Lamp of Law derives its sacred 
light from the morning beams of the Day of Judgment.—AlIl honour 
and blessing upon him, and upon his holy family, and his worthy 
COMPANIONS !— Upon the tablets of the hearts of those who adorn the 
exordium of the book of knowledge and wisdom, and upon the minds 
of those who expound the collected mysteries of the creation, it is 
impressed, —that, from the day that the delightful region of BENGAL 
was cheered by the rays of Government of the Nawab Governor- 
General, Mr. WARREN HAsTINGS, the whole of his wise and prudent 
attention was occupied and directed to this point,—that the care and 
protection of the country, and the administration of public affairs, 
should be placed on such a footing, that the community being sheltered 
from the scorching heat of the sun of violence and tyranny, might find 
the gates closed against injuStice and oppression ; and that the range 
of sedition in those who deviate fromthe road of truth might be limited 
and shortened :—-and since this hope must be fulfilled through the 
influence of the holy Law Of the PROPHET, and the injunctions and inhibi- 
tions of the chosen sect, —this denizen of the kingdont of humility and 
solitude, named GHOLAM YEHEE, was therefore instructed and em- 
powered, together with Molla TAJ-ADDEEN, Meer “MOHAMMED HOSSEIN, 
and Molla SHARAEEAT OOLLA, to translate from the Arabic language into 
the Persian idiom certain treaties upon the Law, but particularly that 
excellent work the HEpDAYA (which, from its great subtlety, and the 
closeness of its style, is a species of miracle),—to which, accordingly, 
with their assistance, applying his attention, the Arabic text was, as 
much as it would admit, reduced into a Persian version ; which they 
have entitled the HEDAYA FARSEE[Persian Guide].—hoping that mankind 
may thereby find their wants supplied, and that profit and advantage 
may thence accrue. 

FROM those whose who travel in this fruitful garden let it not be 
concealed, that where, in the course of their investigation, the word 
Sheikhine [the two Elders] is mentioned, it signifies the two renowned 
Doctors, Imam ABoo HANEEFA, and the most illustrious of his disciples, 
Imam ABOO YoosSaF :-—where the word Tirrafine [the two extremes] 
is written, it imports the sublime name of ABOO HANEEFA (on whom be 
the peace of Gop) and Imam MOHAMMED, who stands next in rank to 
the two ers xand by the term Sahibine {the two disciples] are in- 
m Pi two scholars of HANEEFA, upon bothof whom be the blessing 
wi GOD 

A HOPE is indulged, from the benevolence of those who shall persue 
the following pages, that if in passing over tht valleys and the hills of 
this long journey, it should happen that the foot of meditation has any- 
where slipped from its place, they will not treat it with severity, ner 
expose it to the finger of scorn or reprehension.—The guidance is 


PRELIMINARY DISCOURSE, 
BY THE TRANSLATOR. 
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VOL. I. 
Book I. OF ZAKAT. 


ZAKAT means the alms imposed bythe LAw,in opposition to Sadka 
[charity], which signifies the voluntary contributions ofindividuals, and 
which is treated of at large under the head of gifts.—As ALMS, in our 
application of that word, is always used to denote something purely 
gratuitous, the translator, in treating of those imposed by the Mussul- 
man law, has retained the original term, to which the English language 
does not afford any expression strictly analogous. Some writers have 
confounded Zakat and Sadka under one common meaning. The Arbian 
commentators, however, make an essential difference between them ; 
for the former is merely an indispensable »>compliance with a legal 
obligation, claiming no merit in futurity ; whereas the latter is as much 
an impulse of the mind as an act of the hand, and is of course entitled 
to its reward.—The impost of Zakat originated with MOHAMMED 
himself, who at first employed the revenue arising from it according 
to his discretion, in the support of his needly adherents ; but 
the objects of it weferafterwards ascertained by various passages in 
the KORAN ; and it is somewhat remarkable that the Prophet parti- 
cularly excluded the members of his own family from any participation 
in it, and this in terms which sufficiently denote the arrogant 
superiority assumed by the tribe of HASHIM.* To compensate, how- 
ever, for this execusion, he admitted them to a fifth share in that 
proportion of the spoil which was alloted to the public treasury. For 
some generations after MOHAMMED this impost was regularly collected, 
and faithfully applied to its appointed purposes.—In most Mussulman 
territories it continues to be levied at the present day ; but the original 
object of its disbursement have been long since disregarded, and 
what was intended asa relief to the poor>is now,’ even in the best 
regulated governments, carried to the exchequer of the prince, who 
endeavours to satisfy his conscience by a sort of commutation, in the 
erection of mosques, or the support of a few indigent and idle Fakeers 
about his palace. That which commenced in the indigence or rapacity 
of the sdévereign, has now acquired a sort of prescriptive authority ; 
and the revenue derived from Zakat is universally consjiderel as the 
right of the state. It has indeed, for several centuries past, ceased to be 
collected upon stationary property, the only tax which at preseht. 
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* See his declaration upon this subject (vol. I.), where the grossness of the meta- 
phors used by him is worthy of remark. 
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bears the name of Zakat being that imposed on goods imported in the 
way of trade from one country or district into another, and levied 
in the name of a toll.—Many of its rules will be found to apply 
peculiarly to ARABIA and SYRIA, the countries in which these laws 
originated; and where flocks and herds have ever formed a chief part 
of the wealth of the inhabitants. Although the laws of Zakat have in a 
great measure been superseded, or become obsolete with respect to their 
original design, yet they are worthy of attention, as incidentally 
involving many of the laws of property in points not immediately 
connected with this subject.—Under this head is comprehended the 
Sadka Fittir or alms given tothe poor on the festival of breaking Lent; 
because the payment of those is considered as a divine ordinance, and 
the amount (contrary to other descriptions of Sadka) is particulary 


prescribed by the LAw. 


ZAKAT is the only one of the five books upon the Abadat, or 
spiritual law, retained by the English translator. It, is, therefore, 
immediately followed by the Maamilat, or temporal law,—commencing 
with MARRIAGE, and ending (properly) with BEQUEST, the last temporal 
act of MAN; —though a short supplementary book upon Hermaphrodites 


is added. 
«>. Book 11. OF MARRIAGE. 


THE preliminaries to this most important of all contract, as set 
forth in Chap. I, are stated in terms remarkably simple. No provision 
is made for the execution of any written engagement; no particular form 
of ceremony is prescribed ; but the efficiency of the whole is made to 
depend merely upon the oral declarations of the parties, before sufficient 
witnesses. In fact, written engagements were notin common use until 
some time after the establishment of Islamism.—A section of this 
chapter is occupied throughout with the matrifhonial prohibitions and 
restrictions, with respect to which the Mohammedan and Levitical law 
have aclose affinity. The principal of these restrictions are, that a 
man shall not marry his relation within the prohibited degrees ; that 
he shall not have more than four wives at a time ; and that he shall not 
marry, together, two women related to each other within the pro- 
hibited degrees.—To the political and speculative inquirer the most 
curious features in this book are, the passages which particularly 
concern WOMEN, as contained in Chap. II. and III. from which it 
appears, that the female sex are, among the Mussulmans, invested with 
many personal rights and independent privileges, such as certainly, in 
some measure, compensate for the various hard conditions to which 
law or custom has subjected the daughters of Islam.—These, as they 
are fully discussed in the body of the work, it is needless to 
recapitulate. The most striking of them which occurs under this 
articles is, the liberty allowed to a woman to dispose of herself in 
marriage independer of her guardians, and the right of optfon which 
still reriains.to one contracted during infancy, after she shall have 
attained to maturity, which the law fixes at a very early age.* A 
woman is also entitled to posses her dower, or marriage settlement, 
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* See Vol. ILI. | 


PRELIMINARY DISCOURSE. xiii 


as her own exclusive property, which she may dispose of by gift, will, 
or other deed, altogether independent of her husband, or of any claims 
which may lie against his estate.—Chapter VI. exhibits a still more 
extraordinary regard, in the Mussulman legislator, for the feelings of 
the sex, upon a point of a very delicate nature, and in which he doubt- 
less consulted the peace of the Haram as much as the dictates of 
abstract equity.—Concerning, this, however, we shall leave the text to 
speak for itself. 


Book III. OF FOSTERAGE. 


IN a state of society where fastidious refinement has not destroyed 
the genuine feeling of the heart, the tie of fosterage is, next to that 
of blood, of the strongest and most lasting nature.—Even in the more 
remote parts of our own country the Nurse is still considered rather 
in the light of an humble relative than a menial dependent. By the 
people of Asia this idea is carried still farther ; and the nursing 
is Supposed to partake of the very nature of her from whose blood 
he receives his earliest nourishment. An affinity is therefore created 
by this circumstance, which operates to render marriage illegal in the 
same manner as actual consanguinity. Hence the prohibitions occa- 
sioned by fosterage are analogous to those set forth in the second 
section of the preceding book,—to which this is a kind of supplement. 


A Book IV. OF DIVORCE. 


THE greate variety of matter which this book embraces, and the many 
deviations which it admits from its main subject, the translator shall 
not undertake either to account for or to defend, —From the contents 
of the first six chapters the reader will perceive that the Mohammedan 
law of divorce bears a strong affinity throughout to that of Moses. In 
this, as in marriage, no-written instrument is required, the repudiation 
being effected merely by the verbal declaration of the party.—Custom, 
indeed, and the municipal regulations of most Mussulman countries, 
following the example of the Jews, have made a writing of divorce, if 
not an essential, at least a circumstance which it would be highly 
indecorous to omit. What most forcibly strikes us on the perusal of 
this subject is the extreme facility with which a husband may rid 
himself of his female partner,—a facility which, when we consider the 
too frequent levity and fickleness of MAN, seems at first sight calculated 
to expose the weaker sex to the most degrading insult which malice 
could dictate, of caprice put in practice.—The Arabian legislator has, 
however, established so many bars, and pride itself opposes such 
obstacle as, if they do not completely remedy, at least tend greatly to 
counteract this apparent defect.—Before a divorce becomes irreversible 
it must have been pronounced three times, allowing (according to 
the orthodox form) an interval of a month to pass between each 
sentence;—or such a period must have elapsed as affords ample room 
for reflection and repentance, in cases of anger or disgust ; an'a 
reversal is, at any time before the expiration of that term, established 
by either word or deed, denoting a reconciliation. The husband. 
moreover, unless he can prove gross misbehaviour, must give up-the 
dower.—-But the most pawerful obstacle to unjust or capaivious 
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repudiation is that part of the law which provides, that if a wife be 
once completely divorced, the husband cannot take her again, until 
she be previously married to, bedded with, and divorced by, another 
man.—To this salutary regulation chiefly is owing the dislike which 
obtains against divorce in all Mussulman countries, and the dishonour 
attached to it,—insomuch that the instances of it are very rare, 
notwithstanding the liberty which is permitted by the Law. The place 
and title of Chap. XV. would naturally lead us to conclude, that it 
treats in particular of the alimony payable to a divorced wife during 
the term of probation. This, however, is by no means the case ; for 
it is made to comprehend those rights of every person which come 
under the denomination of MAINTENANCE,—not of the wife alone, but 
also of parent, children, poor or disabled relatives, and slaves.—With 
respect to domestic arrangements, this is, perhaps, the most useful 
section of the whole work. It evinces, in many places, a considerable 
spirit of humanity, and very properly introduces. 


Book V. OF MANUMISSION. 


TENDERNESS towards SLAVES iscertainly a prevalent principle in the 
Mussulman law, notwithstanding some passage which occur in this 
treatise concerning them are directly repugnant to common feeling, 
and to the natural rights of MAN.—In the XXIVthchapter of the KORAN 
this tenderness is strongly enforced with respect to certain pointsin the 
domestic treatment of them* and it may also be traced in various parts 
of this Commentary.—It is, indeed, in practice pretty much confined to 
the slaves professing the Mussulman faith, as it is natural to suppose 
that the followers of the Prophet do not entertain the same regard 
towards their bond-gervants of other religions. Still, however, we 
shall be guilty of great injustice, if we for ourideas of Mussulman 
slavery from the treatment experienced by Chsistian captives among 
the barbarians of Tunis and Algiers. The precepts concerning manu- 
mission are injunctive with respect to believers only; but those 
which recommend kindness and good usage apply to all alike. The 
law in many instances affords them protection against injustice, and 
declares them to be ‘‘claimants of right.” It in some particulars, 
moreover, provides an alleviation to this otherwise most hopeless and 
degraded state of MAN, unknown to the more polished inhabitants of 
Europe;—as may be perceived in perusing the laws with respect to 
Am-Walids, Mokatibs, Modabbirs, and Mazoons.—To the free-born 
denizen of BRITAIN, the very name of SLAVE carries with it something 
odious and disgustful: but the Mohammedan bondman, generally 
speaking, experiences in a very slight degree, if at all, the miseries 
which necessarily attend that state in some of the dependencies of 
EUROPE ; where the riches of the community grow out of the incessant 
labour of wretches, whose shortened date of life is balanced against 
their earnings by ruleg of Algebra and calculations of Arithmetic! If 
tte slave of Mussulman appear, by their conduct, to be deserving of 

is 


o * The passage referred to treats of matchings slaves who are single :—'‘CoNTRACT 
in marriage) THOSE OF THEM WHO ARE SINGLE, SUCH AS ARE WORTHY, OF YOUR MALE 
IND FEMALE (slaves) ; IP THEY BE POOR, GOD WILL ENRICH THEM OF HIS BOUNTY. --— 
‘UNTO SUCH AS DESIRE A WRITTEN COVENANT (of Kitabat), GRANT IT, IF YE SRE GOOD 
N THEM ; AND GIVE THEM OF THE RICHES OF GOD, WHICH HE HATH GIVEN YoU,” &c. 
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encouragement, they are frequently treated rather as humble friends 
and confidents than as servile dependants ; and though inhibited from 
rising in the state, often, in the capacity of Mazoons, amass a degree 
of wealth which enables them to purchase their freedom.—The subject 
of manumission is discussed at large in the first five chapters of this 
book,—Chap. VI. treats of a practice which was common in ARABIA 
before the time of MOHAMMED, and was confirmed by his precepts. It 
affords a strong incentive to emancipation, by enabling a master to 
perform an act of piety which, being posthumous in its effect, cannot 
injure his circumstances.--Chap. VIL. exhibits a branch of that most 
important article, ‘‘the establishment of parentage.” It shows, that the 
children born to man by his female slaves are as legitimate as those 
begotten in marriage; and also, that the Mussulman law, like the 
Roman, does not acknowledge any affinity between a bastard and his 
father, but throws him wholly upon the mother. 


Norte.—On turning to Book VY. it will be seen that the subject 
treated of has been omited, onthe ground that slavery having been 
abolished by Act V. of 1843, there is no use in preserving the law 
upon the subject, which will be interesting to the antiquarians only 
and he can find the learning upon the subject in the earlier editions. 


Book VI. OF Vows. 


OATHS are one of the bonds of society, and in many instances 
the chief security for public integrity and private property. Perjury, 
therefore, has in all communities been justly reprobated as a most 
flagrant crime. It is remarkable, however, that the Mussulman law has 
instituted no specific punishment for this species of offence, except in 
ihe case of slander, the legislator seeming to think the apprehension 
of punishment in a future state of itself sufficient to restrain men from 
the commission of it. This is evidently the case with respect to the 
expurgatory oaths required of accused or suspected persons. In matters 
of property, indeed, the magistrate is at liberty to punish it by a 
slight discretionary correction ; but in those most enormous instances 
of it which implicate the life of MAN, the only ill consequence it 
induces, on discovery, is a fine adequate to the blood thus unjustly 
shed :—a very trifling atonement certainly ! In this defect, however 
(if it be such), of their law, the Mussulman do not stand alone. 

Note.—The law of perjury is now regulated by the Penal Code. 


re anore NY ee 


VOL. II 
Boox VII. Or PUNISHMENTS 


Tus Sook treats only of the punishment incurred by cirmes 
of a spiritual nature, those instituted for offences against person or 
property being discussed under their respective heads. The punishment 
for adultery is certainly severe. Yet we will not, perhaps, be forward 
to condemn this severity, if we compare it fora moment with what is 
recorded in the twentieth chapter of Leviticus upon the same point.— 
In fact, from the nature of the evidence required, it was next to 
impossible that the offence should ever be fully proved, even among the 
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tents of the ARABS; so that the institution of the prescribed punishment 
was in a great measure nugatory, except in cases of confession by 
the parties. That those confessions were sometimes made in the early 
days of Islamism, is a fact; and made, as they were, at the certain 
expense of life, they afford a wonderful instance of devoted zeal 
among the first followers of MOHAMMED. Still, however, even in those 
instances, every means that precaution could suggest is enjoined to 
avoid the necessity of inflicting the sentence.—The three first chapters 
of the book relate entirely to whoredom, and the penalties tncurred by 
each species of illegal connexion.—Chap. III. involves some curious 
matter concerning the retrospective limitations of testimony, which in 
practice extend to all cases of criminal accusation. Much here occurs, 
likewise, concerning the general laws of evidence, that may not be 
deemed unworthy of notice. Chap. IV. containing the penalties of 
drunkenness, exhibits a degree of lenient indulgence with respect to 
that vice which we should scarcely expect to meet in a Mussulman law- 
book, as it hence appeirs that a man may offend in this way, even to 
a considerable degree, without any danger of legal cognizance. 
Slander, as treated of in Chap. V. comprehends all expressions which 
may either affect the reputation of a man or woman previously possessed 
of a fair character, or the legitimacy of their issue ; and the punishment 
has, added to it, an effect equally just and politic, namely, incapa- 
citating the slanderer from appearing as an evidence on any future 
occasion. —Discretionary correction, which forms the subject of Chap. 
VI. extends to all petty descriptions of personal insult, even to abusive 
language. In fact, two thirds of the punishment incurred under the 
Mussulman jurisdiction at the present day, whether in Turkey, Persia, 
or India, are inflicted under the name of Tazeer.—We must not pass 
this book without noticing the extraordinary indulgence shown to 
slaves, in subjecting them, for all spiritual offences, to only half the 
punishment of freemen. The reasons alleged for this lenity manifest 
an uncommon degree of consideration and feeling for the state of 
bondage. 


Book VIII. Or LARCENY. 


Tue Translator has adopted the term Larceny, as the title of this 
book, because that work expresses every species of THEFT, from the 
most petty to the most atrocious. The uniform punishment annexed 
to Larceny is the amputation of a limb, unless where the act has been 
accompanied by murder, in which ease the offender forfeits his life 
by the law of RETALMiTION.—Many arguments might be adduced 
against the law of mutilation in cases of Larceny, founded as well on 
the inhumanity as the inefficiency and inconvenience of that mode 
of correction. It is, however, the only method expressly authorized by 
the text of the Koran ;:—and if we consider the force of religious 
prejudice, and theteffect of long habit, it may, perhaps, «ppear very 
unadvisable to introduce any hasty alteration in the penal jurisdiction 
in this particular,—especially as we have nothing better to offer by 
way of substitute (for surely our penal laws are still more sanguinary !), 
and also, as the Gentoo laws, with respect to theft are strictly 
analogous to the Mussulman, in awarding mutilation under certain 
circumstances.—Chap. VII. of this book is particularly worthy of 
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attention, as it respects the most daring and outrageous breach 
which can be made against the peace and security of society. To enter 
fully into the spirit of the text, in this and many other parts under 
the head of larceny, it is requisite that we keepin mind the peculiar 
manners of the people in those parts of the world where the Mussulman 
law operates. It is observable that, at the end of this book, a 
remarkable instance is incidentally introduced of the forbearance of the 
law in a case of homicide upon provocation. 


Note.—Book VIII. has been omitted, as the question of larceny, 


as now applicable to India, is regulated by the Penal Code, Act XLV. 
of 1860. 


Book IX. THE INSTITUTES 


THs book contains a chief part of what may be properly termed 
the political ordinances of MOHAMMED, and is useful bcth in 
historical and a legal view,—in the former, as it serves to explain the 
principles upon which the Arabians proceeded in their first conquests 
(and in which they have been imitated by all successive generations of 
Mussulmans), and in the latter, as many of the rules here laid down, 
with respect to subjugated countries, continue to prevail in all of that 
description at the present day. The nature and end of those regulations 
is so fully explained in the text, that they do not require any 
illustration or comment in this place*. 


Book X. OF FOUNDLCLINGS. 


ONE of the earliest and most laudable attempts of MOHAMMED, in 
the prosecution of his pretended mission, wes, to correct certaln 
barbarous practices than, prevalent among his countrymen, particularly 
with respect to infant children, whom it was common for the parents 
to expose or put to dtéath, where they apprehended any inconvenicnce 
from the maintenance of them. The present book is to be considered 
merely as a comment upon his prccepts in this particular. 


Book XI. Or TROVES. 


Book XII. ABSCONDING OF SLAVES. 


NotTe.—This has been omitted for the same reason as Book V. 
BooK XIII. Or MISSING PERSONS. 


_ THE rules laid down in these books wii be found, in general, 
strictly consonant to natural justice, and such as prevail (or ought to 
prevail) in all well-regulated communities. 


Book XIV. OF PARTNERSHIP. 


Tuts Book contains a number of subtle distinctions with respect to 
property, in many of which acute discrimination seems to be studied 
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* This book has been orgittted, as it has hardly any practical effect ; and, i 
requisite, the former edition can be consulted. 
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more than practical utility. Several of them the reader may indeed be 
tempted to consider rather as the scholastic reveries of an abstracted 
divine, than as flowing from an active intercourse with the world, or 
dictated by the liberal spirit of commerce. Still, however, it will 
perhaps be found, that in the mass of speculation much matter is 
interwoven of a more substantial kind. The MussuLMaN laws of 
property (to ascertain which is one great end of the present work) are 
in some instances defined with considerable precision ; and the various 
subdivision it exhibits to us of representative wealth, as opposed to 
real, gives usan interesting idea of the refinement which, so many 
centuries ago subsisted in Mohammedan countries with respect to those 
particulars. 


Book XV. Or WAKF OR APPROPRIATIONS. 


In all Mohammedar countries (and in none more than in 
_ HINDOSTAN) it has been a common practice to dedicate lands, houses; 
and other fixed as well as movable property to the use of the 
poor, or the support of religion. The founding of a mosque, 
the construction of a reservoir, and even the digging a well, for 
the public use, come all under the same head; and many noble 
monuments of these kinds are still to be scen in different parts 
of INDIA the useful effects of benevolence or superstition, in 
the more flourishing periods of the Mogul empire. That empire 
has, indeed, long since been hastening to decay ; and the monuments of 
Mussulman piety or magnificence have suffered, with it, a sympathetic 
dilapidation. Numberless grants of LAND, however, to pious or charitable 
uses, have been executed at different times, of which many are still 
in full force, under the general title of Aima ;—and these must give 
some interest to the subject of the present book, in which the various 
modes of alienation are discussed with considerable accuracy. 


Book XVI. OF SALE. 
Book XVII. OF SIRF SALE. 


To enter fully into the subjects of these books, would occupy 
more time and space than is consistent With the brevity of prefatory 
remark. The observations we have made concerning Book XIV. 
will equally apply to these throughout. The book of SaLe is swelled by 
a vast accession of incidental matter. Of these, the most striking is 
Usury, the subject of Chap. VIII. The Mohammedans, in this parti- 
cular, closely copy the Jewish law, by which the children of ISAREL were 
also strictly forbidden to exercise usury among each other.—To this 
chapter the book of Sirr SALE may in some measure be considered a 
supplement, since it seems chiefly calculated to guard and provide 
against the practice of Usury in the exchange of the precious metals. 


‘ ‘Book XVIII. Or BAIL. 


UnpRk this head are comprehended all sorts of securit » whether 
fos persons or le) a Aa el book contains a good deal of practical 
matter (particularly in the laws concerning guarantees), and is 
therefore worthy of an attentive persual. 
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Book XIX. TRANSFER OF DEBTS. 


Is in some measure supplementary to the former, as the transaction 
of which it treats is performed by way of giving security to a creditor. 


Book XX. DUTIES OF THE KAZEE. 


- THE subject of this book is ofthe utmost importance in all countries, 
as upon the conduct of the magistrates the welfare and happiness of every 
society must chiefly depend: and indeed the Mohammedans esteem it of 
so much importance, that several large works have been written, by 
their principal law commentators, under this title.—In Chap. I. and II. 
the proper conduct of a judge, and the behaviour required in him, are 
briefly defined.—In these, however, as well as in the succeeding chapters, 
the text wanders strangely from its professed subject, and goes intoa 
variety of matter which would appear to fall more properly under 
other heads. 


Book XXI. Or EVIDENCE. 


Book XXII. Or RETRACTATION OF EVIDENCE. 


THESE are two as useful books as any in the whole work,—and 
develope some of the most important principles in judicial proceed- 
ings.—The last section of Book XXI. shows, that the punishment 
incurred by perjury are (as has been already noticed) of a very slight 
nature, and calculated to’ operate more upon*men’s feelings than their 
fears. The reasons for this lenity are of the same description with 
those urged by our lawyers. Perhaps, indeed, the infamy and perpetual 
disqualifications to which the witness is subjected by it may, operate 
as effectually as those penalties which the Law prescribes ;—but it is 
certain that false test}mdny is regarded with less abhorrence by 
Mohammedans in general than among Christians. 


VOL. III. 
Book XXIII. Or AGENCY 
Book XXIV. OF CLAIMS 


In the former of these books nothing very remarkable occurs, the 
laws with respect to agents being in general analogous to those which 
obtain in our own courts.—Book XXIV. chieflyfrelates to the conduct 
of suits at law and the rules to be observed in administering oaths, &c. 
It also comprehends much extraneous matter with respect to the various 
subjects of suits.—Chap. V. treats of a point already mentioned, 
namely, the establishment of parentage. In all societies where polygamy 
and concubinage are allowed, this subject must necessarily afforc 
frequent ground for litigation. 


Book XXV. OF ACKNOWLEDGMENTS. 


IT is only necessary to remark of this book, that Acknowledgmeat, 
in the Mussulman Law, has the same effect, in the establishment ori 
transfer of property, as a fotmal deed. 
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Book XXVI. OF COMPOSITIONS, 


Book XXVII. OF MOZARIBAT. 


TuESE books contain a quantity of technical matter. Mozaribat 
seems to have been a device adopted in order to avoid the imputation 
of usury, by which the monied man was enabled to obtain a profit 
from his capital without the odium of receiving any interest upon it.— 
This species of contract is in common used in Hindostan. 


Book XXVIII. Or DEPOSITS. 
Book XXIX. OF LOANS. 
Book XXX. OF GIFTS. 


THESE books chiefly consist of plain rules, applied to ordinary 
seses.—It is to be remarked, however, that the Mussulman law, 
with respect to gifts, differs considerably from the Roman, in leaving to 
the donor an unrestricted right of resumption. 


Book XXXI. OF HIRE. 


Ir is a book of considerable practical utility, as it comprehends every 
description of vatuable usufruct, from the hire of land to that ofa 
workman or an animal. 


Book XXXII. Or MOKATIBS. 


Book XXXIII. Or Witt + 


It is probable that many of the laws in these books have now fallen 
into disuse, or are confined to Arabia, Persia, and Turkey. The pri- 
vileges and immunities of WILLA, however, still obtain in all Mussulman 
countries, and are of considerable consequence, as involving many 
rights liable to become subjects of litigation. The privilege allowed 
to a slave, of covenanting for and purchasing his freedom, place the 
Mussulman laws of bondage in a striking, but not a disagreeable light. 


Norte.—This book has also been omitted for the same reason as 
Book V. 


Book XXXIV. OF COMPULSION. 


IT is in general agreed, by most juridical writers, that a defect 
of the will, arising from compulsion, is an excuse for any crime 
. committed, and an annulment of any deed executed under it. In the 
Mussulman code this rule, however, does not invariably hold, 4s from 
what occurs under this head it appears, that compelled contracts or 
other acty are'nevertheless valid in their effect; and that offences 
committed under the influence of fear have still a degree of criminality 
attached to them. 
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Book XXXV. OF INHIBITION. 


THE subject of this book comprehends every species of incapacity, 
whether natural or accidental. The second chapter exhibits one of 
the most striking features in the institutes of Mohammedanism.—How 
far legal restrictions upon adult prodigals are calculated for the 
advantage of the community at large, is not our business to inquire. It 
is, however certain, that the imposition of wholesome limitations 
upon thoughtless extravagance, and every other species: of folly, if 
more generally introduced, would operate powerfully to’ preserve the 
property and peace of families, and (perhaps) the virtue of individuals.— 
The inhibition upon debtors, as contained in Chap. HI. is well worthy 
of attention. 


Book XXXVI. OF LICENSED SLAVES. 


THAT regulation of the Mussulman law by which a master is 
empowered to endow his slave with almost all the privileges and 
responsibilities of a freeman, preserving, at the same time, his property 
in him inviolate, affords a strong proof of its tenderness with respect 
to bondage. It in fact places the slave who obtains this advantage 
rather in the light of an attached dependant than of a mere servile 
instrument, deprived of privilege, and destitute of volition, 


Note.—This book has been omitted for the same reason as Book V. 


Book XXXVIT. OF USURPATIONS. 
Book XXXVIII. OF SHAFFA. | 


THE points of discussion which occupy these books are of some 
importance in every view. The reglations in the.former are, for the 
most part, sanctified by natural justice, and those in’ the latter, by 
many considerations of, conveniency and expedience. Several parti- 
culars which occur in treating of Usurpation must indeed be referred 
to certain customs prevalent in Arabia. The right of pre-emption 
enjoyed in virtue of community or contiguity of propérty, is perhaps 
peculiar to the Mussulman law. However accomntodating to the 
interests and partialities of individuals, this privilege nfay nevertheless 
be considered as liable to some objection, on the scorgof affording 
room for endless litigation. Under certain restrictions, it is both a just 
and a humane institution. 


VOL. IV. 
Book XXXIX. OF PARTCTION. 


Tus book relates chiefly to the division of inheritable property. 
By the Mussuiman law, as by the Roman, parceners in an estate may be 
constrained to make partition of their joint inheritance; for which 
purpose proper officers are appointed by public guthority.—The same 
rule also extends to other descriptions of partnership property. Tite 
principal tendency of the disquisitions under this head is, ¥o ‘show 
what are proper objects of partition, and in what instances the 
magistrate is at liberty to compel the parties to accede to the separation 
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of their joint possessions.—The laws of usufructuary partition, as 
contained in Chap. V., possess much curious originality. 


Book XL. COMPACTS OF CULTIVATION. 
Book XLI. COMPACTS OF GARDENING. 


TuHeEse books are of use chiefly on account of the regulations with 
respect to landed property which incidentally occur in them. They 
exhibit the farming of lands in a very imperfect state, and at a time 
when money had as yet come little into current use. They, however, 
explain a number of principles upon this subject equally applicable to 
all ages. 


Book XLII. OF ZABBAH. 


In the Mohammedan as in the Jewish Law, the eating of blood 
is strictly forbidden, and hence the various rulesand precautions are set 
for under this head. It appears, from some passages, that the 
Arabian Prophet was desirous of inculcating not only a scrupulous 
regard to the purity of food, but also a humane and tender attention 
to the feelings of the animals destroyed for the purpose of supplying 
it.—This last is indeed a sentiment discoverable in many parts of his 
precepts. 


Book XLIII. OF SACRIFICE. 


SACRIFICE, whether a% a memorial or an expiation, is one of the 
most ancient religious observances which occur in the history of 
mankind. The partigular ceremony which is the subject of this book, 
was institued in commemoration of ABRAHAM’S obedience to the 
Divine command by the intended sacrifice of his son. This son the 
Arabian commentators make to be their great Progenitor ISHMAEL, and 
not ISAAC, whom they assert to have been pfomised subsequent to 
that event. This conclusion they draw from the manner in which the 
whole circumstance is worded inthe thirty-seventh chapter of the 
KORAN, though the passage is certainly very equivocal. The anniversary 
of this rite falling on the tenth of Zee-al-Hidjee [the month of 
pilgrimage], it is performed by pilgrims in the valley of Minna, and 
constitutes one of the prescribed ceremonies of pilgrimage.—It is, 
however, equally enjoined on all others possessed of the ability; and 
may be performed by any man at his own habitation. The rules 
respecting it are few and simple ; and are, in fact, of little consequence 
in a civil light, farther than as they tend to affect property. 


Book XLIV. Or ABOMINATIONS. 


A suBJECT which involves a vast variety of frivolous matter, and 
must be considered chiefly in the light of a treatise upon propriety 
and decorum. In it is particularly exhibited the scrupulous aftention 
paid to female modesty, and the avoidance of every act which may tend 
to violate? it, even in thought.—It is remarkable, however, that 
this does“not amount to that absolute seclusion of women supposed by 
sine writers. In fact, this seclusion is a result of jealousy or pride, and 
not of any legal injunction, as appears in this,and several other parts of 
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tuc acuaya. Neither isit a custom universally prevalent in Mahom- 
medan countries. 


Book XLV. CULTIVATION OF WASTE LANDS. 


IN most Mussulman governments, particular encouragement has 
been held forth to the reclaiming of barren or deserted grounds, by the 
powerful incentive of granting to the cultivator a property in the soil.— 
A considerable portion of this book is occupied with discussions upon 
the right to water, that element being justly regarded as a most valuable 
commodity in countries where, from the hcat of the climate, the ground 
is liable, for the greatest part of the year, to excessive drought; and 
where, of course, the success of tillage must chiefly depend upon an 
artificial supply of it. 


Book XLVI. PROHIBITED LIQUORS. 


In prohibiting the use of wine (under which term are included all 
descriptions of inebriating liquors), the Prophet meant merely to restrain 
his followers from unbecoming behaviour, and other evil effects of in- 
toxication. At first the precept was issued in the KORAN simply against 
drunkenness which amounted only to a prohibition of excess in the use 
of strong liquors ; but this not proving sufficient for the purposes of 
complete determent, the negative injunction was produced, by which 
inebriating fluids were altogether proscribed, and declared unlawful. 
The tendency of this book is chiefly, to exhibit the opinions of their 
divines concerning what kind of liquors those‘are which fall under the 
denomination of prohibted ; in which we may trace the rigid scrupulosity 
of the more early Mussulmans upon this point. At present, however, 
they are not, in general, very strict observers of the Law in this particu- 
lar, thcir modern doctors gllowing that fluids various may be drank, 
either medicinally or for pleasure, provided it be done with moderation, 
and so as to avoid scandal: 


Book XLVII. OF HUNTING. 


Tus book is, properly, a supplement to Zabbah ; and any reflec- 
tions upon it may therefore be referred to the observations under that 
head. 


Book XLVIII. OF Pawns. 


Book XLIX. OFFENCES AGAINST THE PERSON. 


» 

In determining the measure of punishment for offences committed 
upon the persons of men, the lex talionis seems at first sight to 
have been dictated by natural reason, and to be consistent with a 
justice, as affording the best means ofa strict and equal retribution. 
Accordif&ly, we find it among the earliest instigutes of every societ 
approaching to a state of perfect civilization. Before, the gtime ĝi 
MOHAMMED, the administration of public justice being littlAknown 
in Arabia, personal injuries were a fruitful source of private revenge 
and civil war, and preserved, among the descendants of ISHMAEL, 4 
sanguinary ferocity of spisit, which was considered as a virtue rathe! 
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than a blemish in their character. The Prophet soon perccived it 
necessary to the completion of his project, to introduce a reform in 
this particular ; and therefore, with a view at once to indulge his 
countrymen’s propensity to revenge, and to preserve the peace of 
the community, shortly after his flight to Medina (as it is said), revealed 
t at passage of the Koran allowing of retaliation, in which he has 
nearly copied the law of Moses. As equality is the professed ground 
of this institution, the Mussulman doctors, in their comments upon 
it seems, to have followed the literal acceptation of the text in all 
cases where the observance of this equality is possible. In practice, 
however, retaliation is seldom or never inflicted upon a limb or 
member; but a mulct is imposed in proportion to the injury, and 
according to the circumstances by which it is excited or attended.—In 
fact, however equitable this mode of requital may appear in some 
instances of personal „injury, yet, when applied to all without 
limitation, it certainly involves much gross absurdity and injustice, a 
charge from which it does not stand acquitted by all the distinctions 
which the commentators have established concerning it in this book. 
Hcnce it is that the Mussulman courts, following the example of the 
Jews, understand the words of the KORAN, in all cases short of life, 
in the same manner as those do the Pentateuch ; that is, not as 
awarding an actual retaliation, according to the strict literal meaning, 
but an atonement in exact proportion to the injury.—Thus much with 
respect to wilful offences. That law by which a man is made responsible 
in his property for offences unintentional or mercly accidental, is 
certainly, in some instances, rather rigorous. It was, however, 
well calculated, in an irregular society, and a defective state of 
civilization, to guard men from acting carelessly, and has a strong 
tendency to support-and inculcate the sacredness of the person of 


MAN.*— 


Book L. OF FINES. 


ALTHOUGH the manner in which this subject is treated involves a 
considerable portion of frivolous absurdity, yet we also find, in the 
course of its discussions, many wise and salutary regulations, both 
for preserving the security of the person, and the peace and good 
order of socicty. We may perceive, from the persual of it, that a 
man is made responsible not only for his overt acts, but likewise for any 
injury which may be more remotely occasioned by his carelessness, 
obstinacy, or wilful neglet. The degree of the fine was originally 
fixed at a certain amount, that for the life of a man being determined 
at one hundred:camel, and all others at a proportionable rate, 
according to the injury. In later times, however, the changes in 
manners, and in the value of property, introduced other modes of 
ascertaining amercement, and fines came to be levied not only in 
proportion to the injury sustained, but also according to the 
circumstances of the- case.—Chap. VI. exhibts the only species of 


intjuest admitted by the Mussulman law in cases of uncertain homicide, 
é oaths. However well caicuated this 


consistir solely of expurgatory 
pray have been for the meridian of Arabia or Irak, and for the state 
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® This subject has been omitted, as it is now dealt with by the Indian Criminal 
Law. 
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of society in those countries at the time these laws were first 
systematized into a code, it is certainly but a poor device for the 
detection cf guilt or the ascertainment of fact in a well-regulated 
community.—It is remarkable that a law strictly correspondent to 
what is mentioned in this chapter formerly prevailed among the 
Saxons and other northern nations of EUROPE, where the responsibility 
for unascertainable bloodshed lay with the master of the family, or 
with the people of the tithing in which the body was found.* 


Book LI. THE LEVYING OF FINES. 


THE subject of this book is purely ofalocal nature, relating entirely 
to the levying of fines upon the Arabian tribes for offences uninten- 
tionally committed by any individual of them.—-These regulations serve 
to give us apretty clear ideaof the state of society in the native 
land of Islamism. However useless, and perhaps impracticable, in a 
more advanced state of refinement, these, as well as many regutations 
in the two preceding books, were well calculated to reduce a fierce 
people under the restraints of law and civil government. 


Note.—See note to Book XLIX. 
Book LII. OF WILLS. 


WITH respect to the forms of wills, the same observations occur 
as have been already made in treating of MarRIAGE.—In fact, as 
writing was formerly very little in use among the Arabs, all deeds 
are, in the commentaries upon their laws, regarded and mentioned as 
merely oral. Hence WILLS, as discussed in this book, are solely of the 
nuncupative description. The most remarkable features in this book 
are, the restrictions imposed upon testators with respect to the disposal 


of their property. 
Book LIHI. Or HERMAPHRODITES. 


THIS book, and the succeeding chapter, which, because of its 
being detached from any particular subject, is termed CHAPTER THE 
LAST, are a kind of supplement to the rest of the work. Hermaphrodites 
are probably a class of beings which exist in imagination rather than 
in reality. We shall therefore leave this book to speak for itself. 
—The last chapter is worthy of particular notice, as (if we except 
bills of sale and judicial letters) it is the only part of the work in 
which anything is mentioned concerning forms of WRITING. 

IN concluding this short review, the trahslator esteems it his duty 
to add, that it is a very imperfect summary indeed of the work 
which is now presented to the public. The subjects of it would 
admit of a much more ample discussion.—But to enter into a compara- 
tive andf’analytical survery of topics so numerous and important would 
of itself require a large volume; and the sanence of the reader is 
perhaps exhausted. The more particular investigation of the1\ we shall 
therefore leave to his own reflections or inquiries; and hasten 
to conclude an essay, for the length of which no other apology can Oe 


eae eee dD 


è See the note above. 
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offered, than an anxious wish to forward the chief end of this publi- 
cation, by throwing some light upon a subject dry in itself, and not 
without its difficulties, and accommodating it to the preceptions of 
those whom duty or curiosity may lead to make it an object of their 
study. 


OF the importance of a work in which the translator has borne so 
large a share, it may not become him to say much; but as the 
objects of it are of a public nature, and as it has been brought forward 
in some measure at the public expense, he feels himself called upon 
to hazard a few words in vindication of its probable utility. 


WITH respect to the immediate end proposed by those who 
originally projected this translation, all that is necessary to be stated 
may be resolved into one summary argument. While the Mohammedan 
Law is allowed to be the sole standard of criminal,* and in a 
great measure of civil jurisprudence throughout our dominions in 
INDIA (and it would perhaps be neither prudent nor possible hastily to 
introduce any other system), it appears indispensably necessary that 
those who are to protect the rights of the people, and who are 
responsible for the proper administration of public justice, should 
possess the means of consulting the principles on which the decisions 
of the Mussulman courts are founded. This reflection acquires still 
greater weight, when we consider how very large a portion of subjects 
under the British government in INDIA are Mohammedans, upon 
whose attachment to their rulers much of the prosperty of our 
Asiatic cmpire must necessasily depend. 


THE advantages to be derived from a development of the institutes 
of MOHAMMED are, however, not confined to the administration of 
justice in our Asiatic territories. The commerce of GREAT BRITAIN 
extends to almost every region where his rehgion is professed ; 
and as this work is a commentary upon the juridical] code of the 
OTTOMAN as well as of the MOGUL empire, and is applicable to the 
customs and judicial regulations of Cairo, Aleppo, or Constantinople, 
as well as of Delhi or Moorshedabad,— it can scarcely fail to open a 
source of desirable knowledge to the merchant and the traveller. 
In a political view, likewise, it is humbly presumed that this work 
will not be found altogether uninteresting. At the present eventful 
period, when we have seen new empires springing in to birth, and 
the old indignantly throwing off the long rivetted chains of despotism, 
the grandest remaining fabric of Islamism seems hastening to its 
fall.—In expecting this mighty ruin, we are naturally led to inquire 
upon what principles the fabric was founded, and to what causes 
we are to attribute its decay.—Some parts of the following treatise are 
particularly calculated to assist us in such an investigation. We 
may there observe that, however sagaciously it might be formed for 
the sudden extension of dominion, during an age when mankindgwere 
involved in the darkest gloom of superstition and ignorance, the 
Mussulman‘ system, civil and religious, is but wretchedly adapted to 
the purposs oft public security or private virtue. We may observe, 
with some degree of laudable exultation, its obvious inferiority, in 
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* See the Penal Code, and Code of Criminal Procedure. 
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every useful view, to that excellent system which we picfers, ard 
which is so admirably calculated to promote the temporal ¢ccd of 
mankind, as well as their eternal happiness ! 


BuT it is time to close this address. The translator cannot, 
however, conclude without paying that tribute which justize and 
gratitude demand.—Concerning the public zeal, the penetiating and 
comprehensive mind of the Gentleman to whom the work is dedicated, 
it is unnecessary to enlarge in this place. From him the present 
translation derives its existence ; and the merit of his design received 
its best confirmation in the continuance of support it experienced 
from his’ immediate superiors, as well as from his successors in 
office.—To the liberal attention and honourable confidence cf Sir 
JOHN MACPHERSON and his Colleagues in the BENGAL government it 
is owing, that the translator was at all enabled to look forward 
to the completion of his labours. Yet this attention and confidence, 
flattering as they were, would not have sufficed to bear him through an 
arduous and expensive undertaking, had it not been aided by the 
generous and munificent support of the CoURT OF DIRECTORS, whose 
regard to every effort which may tend to promote the interests of our 
Oriental dominions has been repeatedly experienced both by himself 
and others. Conscious of his own deficiencies, he has only to hope it 
may appear, that what they have liberally granted has been faith- 
fully and diligently employed. Hce entertains too humble an opinion 
of his abilities not to be sensible that, with all his assiduity, aided by 
the many happy suggestions of the worthy ,and excellent friend who 
had for some time been his Colleague in the performance, it will 
still be found far short of perfection.—The chief business of a 
translator, when engaged in an undertaking of this kind, is scrupulous 
accuracy, and the only merit he can claim laborious application. 
The former of these the present translator has endeavoured to 
preserve,, and the latter he presumes to affirm has not been wanting. 
Nevertheless, there is undoubtedly much rocm for correction and 
amendment. The very nature of the work rendered the translation 
of it a business attended with no common degree of difficulty. 
Treating of an abstruse science, the technical terms of which tut 
nakedly explained, and frequently not to be met with in any of his 
guides, all the light the translator could obtain to a knowledge of 
his subject necessarily sprung out of the text ; and consequently, as 
he advanced, he saw continual occasion for retrospective alterations, 
which amounted to little less than a repetition of his labour. He 
found himself therefore frequently at a loss ; and repeatedly experienced 
the truth of an observation made by our immortal Lexicographer,—that 
“a writer may often in vain trace his memory, at the moment of 
need, for that which yesterday he knew with intuitive readiness, and 
which will come uncalled into his thoughts to-morrow.” 


IN confirmation of his wish to render this publication, as much 
as in his power, worthy of the patronage under which it has beén 
conducted, the translator hopes he may be indulged fn the ‘egotism 
of the remark.—that he has dedicated his three last years unreniitted!:, 
to revisal or re-translation.—He now dismisses it with an anxious 
wish that that patronage may not appear to have been bestowed, or 
his own efforts applied, in vain! 


THE HEDAYA:;: 


A 


COMMENTARY ON THE MUSSULMAN LAWS. 


BOOK I. 
OF ZAKAT. 


Definition of the term.—ZaxkaT, in its 
primitive sense, means purification whence 
it is also used to express a contribution of a 
portion of property assigned to the use of 
the poor, asa sanctification of the remainder 
to the proprietor. Itis by some commenta- 
tors termed the indispensable alms. 

Chap. I.—Introductory, 

Chap. 11.—Of Zakat from Sowayeem 
that is, Herds and Flocks. 

Chap. HI.—Of Zakat from Personal 
effects. 
Chap. IV.—OTf the laws respecting those 
who come before the Collector. 
Chap. V.--Of Mines, and buried Trea- 
sures. 

Chap. VI.—Of Zakat from the Fruits 
of the Earth. 

Chap. VII.—Of the Disbursement of 
Zakat. 

Chap. VHI - -OF Sadka-fittir, 


CHAPTER I. 


Obligation of Zakat and the conditions upon 
which it is incumbent.—ZaKarT is anordinance 
of God, incumbent upon every person who is 
free, sane, adult and a Mussulman, provided 
he be possessed, in full propriety, of such 
estate or effects as are termed in the language 
of the law a Nisab, and that he has been in 
possession of the same for the space of one 
complete year, which is denominated Hawlan- 
Hawl. The reason of this obligation is found 
in the word of God; who has ordained it in 
the Koran, saying, ‘‘Bestow ZakatT.’’ The 
same injunction occurs in the traditions ; and 
it is moreover universally admitted. The 
reason for freedgm beinga requisite condi- 
tion is, that this is essential to the complete 
possession of property. The reason why 
sanity of intellect and maturity of age are 
requisite conditions shall be hereafter demon- 


| 


' strated. The reason why the Mussulman 


faith is made a condition is, that the render- 
ing of Zakat is an act of piety, and such can- 
not proceed fram an infidel. The reason for 
the possession of a Nisab being a condition is 
that the Prophet has determined the obliga- 
tionof Zakat upon that amount. The reasons 
for Hawlan-Hawl being made a requisite 
condition are twofold; First, because some 
space of time is necessary to increase* of pro- 
perty, and the law determines this at one 
year, because the Prophet has declared, 
“ZAKAT is not due upon property until the 
same shall have beer possessed one year by 
the proprietor : '’—SECONDLY, the proprietor 
of a Nisab is able, within sucha period, to 
obtain an ingrease from it, since in a year 
there are four seasons, in each of which it 
most commonly happens that such property 
bears a different price ; wherefore the rule is 
determined accordingly. It is tobe observed, 
that some maintain Zakat to be due imme- 
diately upon the completion of Hawlan Hawl, 
and others that it is so through, life.t 


Zakat isnot due from infants nor from 
maniacs. —ZAKAT is not incumbent upon in- 
fants or maniacs—Shafei declares Zakat to 
be an obligation connected with property and 
therefore that 1t is incumbent upon those, as 
well as upon other proprietors, in the same 
manner as subsistence toa wife, and Tythe 
and Tribute ; but to this our doctors reply 
that Zakat is an act of piety, and, as such, is 
fulfilled only by being paid with the option 
of those who are subject to it; and infants 
and maniacs are not held in law to be pos- 
se-sed of option, this being necessarily con- 
nected with reason, which they are not 
endowed with ; but this does not apply to 
Tribute, as that is a provision arising from 


*By increase is here understood that ob- 
tained by breeding, where the Nisab consists 
of cattle, or by grofit, where it consists of 
merchandise. 

TThat is to say, annual, upd the same 
property, so long as it remains witÐthe pro- 
prietor. 
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the soil, for che expenses of the stale; nor to 
Tythe, as that is also in some shape of the 
same nature. 

With certain exceptions. Ir a lunatic hive 
lucid intervals within the year, it is the same 
asif they happened within the month of Rani- 
gin: thatisto sity, If h> recover. his reason 
within the year, he 1s subject to Zakat, in the 
same manner as if he were to recover it within 
the month of Ramzan, in which case he would 


have to make up for the days of Lent he had | 


omitted in consequence of his insanity -— 
Aboo Yonsaf has observed, that regard 1s to 
be paid to the length or continuance of the 
lucid intervals; that is to say, 1f they con- 


tinue the greater part of the year, the lunatic . 


issubject to Zakat; but if he be insane for 
the greater part, itis not incumbent upon 
him. 
supervenient insanity are here considered as 
the same; by original is understood that 
which appears ina person in infancy, and 
continues uponhim as he grows up to pu- 
berty ; and by supervenrent, thit which oc ‘urs 
after a person has attained the years of ma- 
turity. Itis related as an opinion of Aboo 
Yoosaf that if a person attain maturity ina 
state of insanity, and then hecomes sane, the 
vear? is considered to commence from the 
instant of his recovery, the same as a boy 
attaining puberty, with whom tt is regarded! 
as commencing on the day of his majority. 

Nor from Mokatibs —Zakat is not incum- 
hent upona Makatih, he not being co.npletely 
and independently possessed af property. 
since he 15 sull a slave ; whence it is that he 
is not at hbertyto emancipate any of his own 
slaves. 

Nor from insolvent debtors ~-Z.akatT is 
not incumbent up maman against whom there 
are debts equal to, or exceeding, the amount 
of hts whole property. [mam Shafer alleges 
that it is incumbent, because the cause of the 
obligation, to wit, possession of an increasing 
Nisan, is established Po this our doctors 
reply that sucha Nisab 1s not possessed by 
him clear of incumbrance, and is therefore 
held to be non existent, the same as water, 
which, when provided for the cole purpose of 
drink. fis bel lta bz non existent with re- 
spect to performance of the ‘Tammcec n, and 


cloth provided for the purpose of apparel, : 


whith is held non-existent with respect to 
the oblization of Zakat. But if his property 


It is to be observed, that original and l 


exceeds his debts, Zakat is due upon the ex- | 


cess, provided the same amount to what is 
sufficient to constitute a Nısab, and that it 
be free fron incumbrane :. By the dchts here 
mentioned are understood those SJue to indi- 
viduals; such, therefore, as are due in conse- 
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*For the establishment of [fawlan-Hawl 

in his possession. l 
}As in the caravans, where water is pro- 
irried upon camels for drink, but 


vided and | 
not for thf purpose of purification, which in 
_ articles, is committed to the proprietor him- 


that or similar situations is permitted to be 
pr. formed with sard. 
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quence uf vo vs or vu acwuunt of eapiations, 
do not forbid’ the obligation to pay Zakat : 
pay Zakat in the continuance of the Nisab, 
as that would be thereby reidered defec- 
tive: and, in like manner, a debt of Zakat for- 
bids Zakat after the dissolution of the Nisab. 
The case of the continuance ofa Nasib is, 
where the proprietor keeps it for two years 
without rendering any Zakat upon it, in which 
case no Zakat is due from him on account of 
the second year; because a Zakat, inthe propor- 
tion of one in forty, is already due onaccount 
of the preceding year, whence the full amount 
Necessary to constitute a Nisab does not re- 
main in the second year: and the case of 
dissolution of the Nisab is, where the pro- 
prietor keeps the same for the full space of 
one year without paving Zakat, and then dis- 
poses nf the Nisah, and afterwards becomes 
possessed of another Nisah, and this also con- 
tinue in his possession for the complete space 
of one year; in which case, no Zakat is due 
upon this second Nisab because a proportion 
of one in forty is already occupied by the 
Zakat due ona the former Nisab which has 
heen disposed of. Ziffer controverts the rule 
in both these cases: and it ıs also said that 
Aboo Yoosat controvertsit with respect to 
the second case. ‘he reason why a debt of 
Zakat thus forbids any further obligation to 
pay Zakat is, that the claimant of a debt of 
Zakat is, m fact an individual,* as the 
claimant thereof, in pastures, 1s the Imam, 
and, in articles of merchandise, the deputy 
of the Imam;f and the proprietor of the pro- 
perty, in all other articles, 1s the Imam’s 
substitute. f 

Nor upon the nevessarics of lfe.—Zakat 
isnot ducupon dwelling-houses or articles of 
clothing or household furniture, or cattle 
kept for immediate use, or slaves employed 
as actual servin's, or armour, or weapons 
designed for present use; all these falling 
under the description of necessaries ; neither 
are such considered as increasing property ; 
and the same of books of science, with respect 
to scholars, and hkewise of tools, with re- 
spect to handicrafts ; these being to them as 
necessaries 

Nor upon uncertain property.—IF a man 
have a claim uponanother for a debt, and the 
other dispute the same and some years thus 
pass away.and the claimant be destitute of 
proof, and the debtor afterwards make a de- 
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*In opnasition to God; for, if Zakat were 
claimed purely asa right of God, the payment 
of it would be absolutely and unconditionally 
incumbent. 

Because the Imam is always supposed to 
collect the Zakat upon pastures in person, 
and that upon merchandise by his deputies, 
i.e. by collectors placed at pa-ticular stations 
for that purpose. 


LAs the payment of Zakat. upon all other 


self. 
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claration or acknowledgment publicly, inso- 
much that-there are witnesses of the same 
there isno obligation upon the claimant to 
render any Zakat® for so many years as have 
thus passed. This uncertain sort of property 
is termed, in the language of the law, Zimar: 
and trove property, and fugitive slaves, and 
usurped property, respecting which there is 
no proof, and property sunk in the sea, or 
buried in the desert and its place forgotten, 
and property tyrannically seized by the Sul- 
nE all e Aacnptron of Zimar: and 
all these articles are equally exem 
Sadka-fittir.¢t Ziffer and Shafei a 
that all these articles are subject both to 
Zakat, and also to Sadka-fittir, as the cause 
of the obligation to pay Zakat (to wit pos- 
session of a Nisab) is established in each of 
them, although it was notin the immediate 
seisin of the proprietor whilst it fell under 
the description of Zimar, which does not for- 
bid the obligation of Zakat; like the property 
of a traveller, which if it remain in his house 
is nevertheless subject to Zakat, although it 
be not at thetime in his hands. The argu- 
ments of our doctors herein are twofold: 
First, Alee declared that no Zakat is due 
upon Zimar property : Seconnty, the cause 
of the obligation to pay Zakat is the posses- 
sion of property ina state of increase, which 
cannot be the case but where the proprietor 
has an immediate power of management over 
it; but this does not apply to a traveller who 
has property at home, as he may mana ze it 
ee i 
Property buried in the home o - 
prietor is not Zimar, because it A 
recovered; but with respect to property 
burted in any other ground than that on 
which the house actuallv stands (such as the 
garden, for instance) there is a difference 
among Pai modern doctors. 
it isaue upon unquestionable. pro .— 
PROPERTY which is a o oh a 
debtor to be owing to hiscreditor is subject 
to Zakat, whether such debtor be tich or 
poor, because the recovery of it is possible : 
or if the debtor dispute the demand yet 
here also the property in question is subject 
to Zakat, provided there he proof sufficient 
to substantiate the creditor’s claim, or that 
the Kazee himself be satisfied of the justice 
of it ; because here also recovery ic possible 
And if the acknowledging debtor be poor a 
that is to say, if the Kazee declare him 
Insolvent i—yet here also the property in 
question is subject to Zakat, according to 
Haneefa,—he _holding that a Kazee’s decla- 
ration of the insolvency of a debtor is not 
approved : but Imam Mohammed maintains 
t T property in this case is not subject 
: a at.—he holdinga Kazee’s declaration 
ofa debtor's insolvency to be approved.— 
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Aboo Yoosaf agrees with Mohammed re- 
specting the validity of a Kazee’s decree of 
insolvency ; but he, at the same time co- 
incides with Haneefa, that the property of 
which the debt consists is not,in this case, 
subject to Zakat. 

Intention of traffic in property subjects 
it to Zakat.—If a person purchase a female 
slave for the purpose of traffic, and after- 
wards retain her for his own use, declaring 
his intention, no Zakat is due .upon her, 
because the intention is here connected with 
the act namely, the relinquishment of traffic 
in her; and an intention thus declared, when 
connected with an act, is to be credited :— 
and if he should afterwards declare a design 
of trafficking in her; yet no Zakat will be 
due upon her in virtue of such declaration, 
until he actually dispose of her by sale, 
because here the intention is not connected 


withthe act, andconsequently she is not held 


to be a subject of traffic from his declara- 


tion, unless he actually sell her, when Zakat 
is due upon her price. 


IF a person purchase a thing with an in- 


tention of traffic, it is to be considered as 


an article of traffic, on account of the con- 
nection of an intention of traffic with the 
act, to wit, purchase: contrary to a case 
where a person obtains possession of property 
by inheritance, and intends to traffic in the 
same, such not being considered an article 
of traffic merely from the intention, since 
that, in this case, bears no relation to the 
acts, 

Ir a man become possessed of property by 
gift, or bequest, or marriage or Khoola, or 
composition fof blood, and intend trafficking 
in the same. it becomes (and is, in virtue of 
his intention, considered as) an article of 
merchandise, —according to Aboo Yoosaf—, 
he holding the intention here to be connected 
with the act. Itis related asan opinion of 
Imam Mohammed, that this property does 
not become as merchandise, because the in- 
tention is not here connected with the act of 
traffic, which is understood only by pur- 
chase and sale; some, however, have related 
this difference of opinion the reverse of what 
is here Mentioned. 

Intention of Zakat, in the payment, neces- 
sary to its validity.—THe payment of Zakat 
is not lawful, exceot under an intention 
existing at the period of such payment, or at 
the period of setting apart the proportion of 
Zakat from the Nisab property, because the 
rendering of Zakat is an act of piety, to 
which the intention is essential; and a 
radical principle of the intention is that it be 
connected with the payment : but yet, inas- 
much as the giving of Zakat to the poor is 
necessarily an act of frequent repetition and 
occurrence, it suffices that the intention 
exist at the period of setting apart the pro- 
portion of Zakat (a aforesaid), for the sake 
of convenience. 
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Chap. VIII. explanation of Sadka-fittir, see | perty was acquired. 
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Excepting under certain circumstances ;— 
Ir a man bestow his whole property in 
charity, without intention of Zakat, the 
obligation of Zakat, with respect to him, 
drops, upon a principle of benevolence, 
Lecause such obligation extends to a certain 
part of his property only ; and where the 
whole is thus bestowed, that part is neces- 
sarily included ; whence it is that there is 
no necessity for his specifying the same by 
intention. l l 

Ir a man give to the poor a portion of his 
Nisab property, without intention of Zakat, 
his obligation to Zakat drops with respect to 
such portion (according to Mohammed), be- 
cause the part of his property due (on 
account of Zakat) affects the whole of his 
Nisab equally,—wherefore, when a part of 
the Nisab is thus bestowed the proportiondue 
upon such part goes along with it. Aboo 
Yoosaf maintains that the obligation to the 
Zakat of that portion does not drop, because 
no part thereof is particularly specified as 
Zakat, the remainder of the Nisab being the 
subject from which the obligation is to be 
discharged: contrary to where the whole Nisab 
has been bestowed, since there the proportion 
dueon account of Zakat goes, a certiori, as 
being involved in the whole. 


CHAPTER II. 


OF ZAKAT FROM SAWAYEEM > THAT IS, 
HERDS AND FLOCKS. 


Definition of Sawayeem,—SaAWAYEEM is 
thé plural of Sayeema ; and Sayeema is, by 
the learned, understood to imply camels, 
oxen, goats and other animals which sub- 
sist for the greater part of the year upon 
pasture : wherefore, if they live but half 
the year in pastures, and are fed for the 
other half upon forage, they do not fall 
under the description of Sawayeem.*—And 
this chapter is divided into several heads. 


Sect. 1.—Of the Zakat of Camels, &c, 


One goat due upon five camels, &c —No 
ZAKAT is due on fewer than five camels; and 
upon five camels the Zakat is one goat, pro- 
vided they subsist upon pasture throughout 
the year; because Zakat is due only upon 
such camels as live on pasture, and not 
upon those which’ are fed in the house with 
forage. i 

Onr goat is due upon any number of 
camels from five to nine; and two goats is 
the Zakat on any number from ten to four- 
teen ; and three on any number from four- 
teen to nineteen and four upon any number 
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from twenty to twenty-four ; and upon any 
number of camels from twenty-five to thirty- 
five the Zakat is a Binnit-Makhass, that is 
a yearling camel’s colt; and upon any 
number from thirty-six to forty-five, a 
Binnit-liboon, or camel’s colt of two years ; 
and upon any number from forty-six to 
sixty, a Hikka, or four-year old female 
camel ; and upon any number from sixty- 
one to seventy-five, a Fazeeyat, or five-year 
old female camel ; and for any number from 
seventy-six to ninety, the Zakat is two 
camel’s colts of two years; and on any 
number from ninety-one to unc hundred and 
twenty, two Hikkas. These proportions of 
Zakat upon camels are what were written by 
the Prophet in his letters and instructions to 
his public officers and Aumeels. And when 
the number of camels exceeds one hundred 
and twenty, the Zakat is calculated hy the 
aforesaid rule; that is to say, where the 
whole number ıs one hundred and twenty- 
five (for instance), the Zakat is one goat for 
the odd five, and two Hikkas for the one 
hundred and twenty ; and if the excess 
number be ten, two goats; and if it be fifteen, 
three goats ; and if it be twenty, four goats ; 
and if it be twenty-five, a yearling camel's 
colt ; and if the whole number of camels be 
one hundred and fifty, the Zakat is three 
Hikkas ; and if the number exceed one 
hundred and fifty by five, it is then one goat 
and three Hikkas, that is to say, three 
Hikka upon the hundred and fifty, and a 
goat upon the odd five ; and upon one hun- 
dred and sixty camels, the Zakat is three 
Hikkas and two goats; and upon one 
hundred and seventy, three Hikkas and four 
goats ; and upon one hundred and seventy- 
five, three Hikkas and one yearling colt ; and 
upon any number from one hundred and 
eighty-six to one hundred and ninety-five 
the Zakat is three Hikkas and a two-year 
old colt ; dnd upon any number from one 
hundred and ninety-six to two hundred, the 
Zakatis four Hikkas ; and in this manner is 
the Zakat to be calculated uponevery fifty 
camels exceeding one hundred and fifty.— 
This arrangement is according to our doctors. 
Shafei alleges that when the number ex- 
ceeds the hundred and twenty by one only, 
the Zakat is three two-year old colts ; and if 
it amount to one hundred and thirty, it is 
one Hikka and two two-year old colts; after 
which the Zakat is calculated at a two-year 
old colt upon every forty camels, and a 
Hikka upon every fifty: the Prophet, upon 
a particular occasion, having written to one 
of his Aumeels to this effect, without making 
any mention of a goat upon the odd five, and 
so forth. But our doctors, in support of 
their opinion, as above, cite the letters of the 
Prophet to Omar. where he says, ‘‘upon 
every five camels the Zakat is one goat.” 
Female camels only glawful in the pav- 
ment of Zakat.—AND itis to be observed 
that, in the payment of the Zakat of camels, 
females alone are lawful, because males are 
held to be lawful Only in regard to their 
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value,* such being recorded both in the 
sacred writings and in the traditions. 

Camels of all descriptions included.— 
CaMEts Ofsevery description, whether Bac- 
trian, Arabian, or others, are all included in 
these rules of Zakat, as the term camel 
[Shutr] is common to all. 

Sect. II.—Of the Zakat of Horned Cattle. 

One yearling due upon thirty kine, &c.— 
No Zakat is due upon fewer than thirty 
kine; and upon thirty kine, which feed on pas- 
ture for the greater part of the year, there is 
due at the end of the year a Zakat of one 
Tubbee, that is, a follower, or yearling calf, 
male or female; and upon forty there is 
due one Misna, or calf of two years, male 
or female, on the authority of the Prophet; 
and where the number exceeds forty, the 
Zakat (according to HANEEFA) is to be calcu- 
lated agreeably to this rule, so far as sixty ; 
that is to say, if there be one animal more 
than the forty, there is an additional Zakat 
of the fortieth part of a Misna ; and if two, 
of the twentieth part of a Misna ; and so on 
to the number sixty.—What is here ad- 
vanced accords with the Mabsoot; and the 
ground upon which it proceeds is that, in the 
sacred writings, the Zakat is particularly 
specified for any number between thirty and 
forty, and also for those of sixty and above, 
but none for the numbers between forty and 
sixty, Hasan states the doctrine of Haneefa 
to be in this case, that, on the numbers from 
forty to forty-nine, no excess Zakat whatever 
is due ; and that upon fifty kine the Zakat 
is one Misna, and the fourth of a Misna, or 
the third of a Tubbee; because upon every 
Akid, or drove of even number, ina Nisab 
of cattle, such as thirty, forty, or fifty head 
Zakat is due, but not upon any intermediate 
number.—The two disciples say that no 
Zakat whatever is due upon any odd number 
between forty and fifty; and there ‘is also one 
tradition of the opinion of Haneefa to this 
effect ; and the reason they allege is, that the 
Prophet said to Maaz. ‘Take not anything 
froman Owkas of kine,” and he explained 
an Owkas to mean any number between 
forty and fifty. And upon sixty kine, the 
Zakat is two yearling calves, male or female : 
and upon seventy, one Misna and one Tubbee 
and upon eighty, two Misnas: and upon 
ninety, three Tubbees : and upon one hun- 
dred, two Tubbees and one Misna: and thus 
on every ten head,a Misna and a Tubbee 
alternately, the Prophet having ordained that 
the Zakat upon thirty kine should be a 
Tubbee ; and that upon forty a Misna :— 
thus, upon one hundred and ten kine, the 
Zakat is two Misnas and one Tubbee ; and 
upon one hundred and twenty, four Tubbees. 

Tne usual method, however, of calculating 
the Zakat upon large herds of cattle, is by 
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dividing them into thirties or forties, im- 
posing upon every thirty one Tubbee; or upon 
every forty one Misna. 

Buffaloes are included with other horned 
cattle.—IT is to be observed that buffaloes are 
included with kine in the laws of Zakat, 
these being also considered as a species of 
black cattle ; but yet, in our country,* the 
buffalo is not regarded as of the black cattle 
species ; whence itis that if a person were 
to make a vow, saying, ‘‘I will not eat of the 
flesh of black cattle,’’ and were afterwards 
to eat buffalo beef, he would not be forsworn 


Sect. III.—Of the Zakat of Goats. 

One goat due upon forty goats, ©&c.—No 
Zakat is due upon fewer than forty goats; 
and upon forty goats, which feed for the 
greater part of the year upon pastures, there 
is due, at the expiration of the year, a Zakat 
of one goat; and this Zakat suffices for any 
number from forty to one hundred and 
twenty : and if .he number exceed one hun- 
dred and twenty, a Zakat of two goats is due 
from one Kundred and twenty-one to two 
hundred : and if it exceed two hundred, a. 
Zakat of three goats is due from two hundred 
and one to three hundred and ninety-nine : 
and if it amount to four hundred, the Zakat 
is four goats : and beyond four hundred the 
Zakat is one goat for every hundred: the 
Prophet having thus ordained, and all the 
doctors uniting in this opinion. It is also to 
be observed, that the samerules of Zakat 
are applicable to sheep asto goats, the term 
Ghannem, in the tradition equally implying 
both species. 


Kids of lambs are not acceptable payment 
unless they be above a year old.—In the 
Zakat of goats or sheep, Sinnees are accept- 
able payment, but not Juzzas. This is the 
Zahir-Rawayet. Sinnees are kids which 
have entered on the second year ; and Juzzas 
are such as have not yet completed their 
first year.—The two disciples have said that 
the Zakat may be paid with the Juzzas of 
sheep ; and there is one opinion of Haneefa 
recorded to this effect ; and the reasons are 
twofo!d ; First the Prophet has said, ‘'The 
Zakat upon them consists of Juzzas and 
Sinnees; SECONDLY, sacrifice is fulfilled 
by the immolation of a juzza, and therefore 
Zakat may be also discharged by it. The 
ground upon which the Zahir-Rawayet pro- 
ceeds is also twofold; First, a saying of 
Alee, ‘In Zakat nothing is acceptable short 
of a Sinnee;’’—SECONDLY, in the Zakat of 
goats it is incumbent to give those of a 
middling-size, and the juzzas ofsheep are 
not of that standard, being small ; whence it 
is that the Juzzas of goats also are not ace 
ceptable in Zakat. With respect to the first 
reason urged by the two disciples, it may 
replied, that by the term Juzza, as men. 
tioned in the tradition, is to be understooc 
the Juzzas of camels, that is, ans colts 
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and what they say of sacrifice is no rule, as 
that of a Juzza is approved (not by analogy, 
but) from the express words of the sacred 
text. 

But males and females are equally ac- 
ceptable.—IN paying the Zakat of goats or 
sheep, males and females are equally accept- 
able ; the term Shat, in the traditions ap- 
plying indiscriminately to both genders. 

Sect. IV.—Of the Zakat of Horses. 

One Deenar per head due upon horses, or 
five Deenars per cent on the total value.— 
Wren horses and mares are kept indiscrimi- 
nately together, feeding for the greater part 
of the year on pasture, itis at the option 
of the proprietor either to give a Zakat of 
one Deenar per head for the whole, or t: 
appreciate the whole, and give five Deenars 
per cent upon the total value: and this last is 
the mode adopted by Ziffer. The two disciples 
maintain that no Zakat whatever is due upon 
horses, the Prophet having ordained that 
Mussulmans should not be subject to ZAKAT 
for their horses or slaves. Harreefa in sup- 
port of his doctrine, as above, states an ordi- 
Nance issued by the Prophet, in which he 
directed that the Zakat upon ordinary horses 
should be one Deenar, or ten Dirms, per 
head. And with respect to the ordinance 
above quoted by the two disciples, that ap- 
plies solely to war-horses, and not to ordi- 
nary cattle. 

Zakat not due upon droves consisting en- 
tirely either of males or of females.—No 
Zakat whatever is due upon a Nisab of 
horses consisting entirely of males, because 
in that there can be no increase by breeding ; 
and, in like manner, there is no Zakat upon 
a Nisab consisting entirely of mares, for the 
same reason.—This is one tradition from 
Haneefa. There is another. tradition from 
him, however, which says that a Zakat is 
due upon mares although there be no horses 
among them, as horses can be occasionally 
borrowed by the proprietor for the purpose 
of producing, whence increase may be had : 
but this is impossible with respect to droves 
consisting entirely of ho.ses. 


No Zakat due upon asses or mules, unless 
as articles of commerce.—THERE is no Zakat 
due upon asses or mules, the Prophet having 
said, ‘‘With respect to Zakat upon asses 
and mules, I have received no revelation.” 
But yet, if these animals be as articles of 
merchandise, a Zakat is due upon them, be- 
cause, in the present times, Zakat is im- 
posed upon the property involved in them 
the same as upon any othercarticles of 
traffic. 


Sect. V.—Of the Zakat of Kids, and Calves, 
and Camels’ Colts. 


No Zakat due upon the young of herds or 
flocks until a year old.—No Zakat whatever 
is @ue (according to Han€efa) upon the 
young of goits, kne, or camels, which are 
under one/ear ; that is to say, if a man 
were to purchase twenty-five camels’ colts 
(for instance) or forty kids, or thirty calves, 
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and ane complete year should pass from the 
period of possession, still no Zakat is due ; 
nor does any become due untit the expira- 
tion ofthe term of a year after they shall 
have been grown up. 

One camel's colt due on 25, &c.—Anoo 
YoosaF holds that Zakat is not due upon 
fewer than forty kids, or thirty calves or 
twenty-five camels’ colts : and upon twenty- 
five camels’ colts the Zakat is one colt : and 
there is no further Zakat due till the number 
amounts tO seventy-six, when the Zakat is 
two colts ; because upon seventy-six Misnas 
a Zakat is due of two Binnit-liboons ; and 
there is no further Zakat till the number 
amounts to one hundred and forty-five when 
it is three colts ; because upon one hundred 
and forty-five Misnas the Zakat is two 
Hikkas and one Binnit-makhass. There are 
other traditions of the opinion of Aboo 
Yoosaf herein; but the above, as being a 
posterior record, supersedes them. 

Caseof the payment of Zakat by substitu- 
tion.—Ifa person owe, as Zakat, a Misna, 
and it should happen that he is not possessed 
of one, having no cattle in his flocks but 


what are either under or over that descrip- 


tion, the officer who collects the Zakat is at 
liberty etther, in the former case to take an 
animal of the under rate, and the difference 
in money,—or, in the latter, to take one of a 
superior sort, paying the difference of value 
between that and a Misna to the proprietor. 
It is to be observed that, in the latter case, 
no constraint is to be put upon the collector, 
who is at liberty to insist upon either the 
actual thing due (to wit, a Misna), or the 
value of one in money, because the accep- 
tance of an animal of the superior sort, on 
the terms above stated, wears the aspect of 
traffic; his acceptance of it, therefore, can- 
not be compelled, insomuch that if the pro- 
prietor wére toive him no obstruction in 
taking it yet he is not considered as being 
seized of if ;ebut the collector may be com- 
pelled to accept of an animal of an inferior 
sort, and the difference in money, insomuch 
that if the proprietor merely give no obstruc- 
tion to the officer, in thus taking the animal 
and the difference, he (the officer) is con- 
sidered as being seized of the same ; because 
here the trensaction does not bear the aspect 
of purchase and sale, as the proprietor pays 
the inferior animal in part of the Misna, and 
consequently the difference along with it. 
Substilution of the value lawful.—IF a 
proprietor, in Zakat, should, in lieu of the 
actual thing due, pay the value in money, it 
is approved, according to our doctors ; and 
the same holds good in expiation, orin the 
payment of Sadka-fittir, or Tythe, or the 
fulfilment of a vow. Shafei maintains that 
this is unlawful, because it is not lawful to 
exchange, for a substitute, anything specified 
in the sacred writings ; as in sacrifice (for in- 
stance) where a substitution of value for the 
victim is illegal. The argument of our doc- 
tors is, that God has himself ordained Zakat, 
and has directed the same to be distributed 
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in alms to the poor, which plainly indicates 
that the intent of the institution is merely 
that the poor shouid derive a subsistence 
from it, so as that their wants may be there- 
by relieved ; and to effect this the value will 
answer equally well with the specific animal, 
wherefore the substitution of the value in 
payment of Zakat is legal, the same as in 
payment of Jazzeeyat, or capitation-tax : 
but this reasoning does not apply to sacrifice 
as that isan act of piety, to the fulfilment of 
which the shedding of the blood of the victim 
is essential, wherefore no conclusion can be 
drawn from this instance, as there is no 
analogy between the two cases. 

Labouring cattle exempt from Zakat.— 
CaMELs and oxen kept for the purpose of 
labour, such as carrying burthens, drawing 
the plough and so forth, are not subject to 
Zakat ; n:ither is any Zakat due upon them 
where they are fed one half of the year or 
more upon forage. Malik controverts this 
doctrine; but the arguments of our doctors 
herein are threefold ; First, the Prophet has 
expressly ordained that these two species of 
cattle should be exempted from Zakat under 
such circumstances ; SECONDLY, the cause of 
the obligation of Zakat consists in the posses- 
sion of increasing property and the increase 
of cattle can be conceived only under two 
circumstances, that is, their being either kept 
in pastures,* or for the purpose of traffick, 
neither of which is the case with the. cattle 
now under consideration ; THIRDLY, in case 
where the cattle are fed upon forage, the 
keeping of them is attended with great 
expense, a circumstance which more than 
counterbalances any advantage to be derived 
from their breeding ın sucha situation, and 
therefore virtually prevents increase, al- 
though ıt may not actually do so. 

Must be paid in animals of a medium 
Value.—-THe officer, in collecting Zakat, is 
not at liberty either to insist upon tleg best 
or to accept of the worst sort of thee property 
collected upon, but must take itt ge of a 
medium stanclard, because the Prophet has so 
ordained it ; and also, because, in confining 
the Zakat to property of a medium value, 
regard is had at once to the interest of both 
the parties concerned, to wit, the poor and 
the proprictor. 

_ Law respecting property acquired in the 
interim between the payments. —WHOEVER is 
possessed of a Nisab property, and obtains an 
addition of the same sort of species within 
the year, must add it to the Nisab, and pay 
Zakat upon the whole. Shafei objects to 
this, maintaining that the supervenient 
acquisition should not be added to the first 
Nisab, because the property of which that 
consists is original and independent with re- 
spect to propriety, and is therefore so with 
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respect to Zakat likewise : contrary to acqui- 
sition by breed or profit obtained within the 
year, that being a dependant only of the ori- 
ginal property, and, as such, not to be con- 
founded withit. To thisour doctors reply, that 
the reason for supervenient acquisition, by 
brood or profit, being added to the Nisab is 
homogeneity in the subject of it; since, where 
the original and supervenient property are of 
the same species, it is not easy to discriminate 
precisely between them, and consequently 
difficult to ascertain the Hawlan-Hawl with 
respect to any species of profitable acquisi- 
tion arising from original property ; and as 
the Hawlan-Hawl is regarded only for the 
sake of convenience, it [therefore appears that 
homogeneity in the subject is a sufficient 
reason for the supervenient acquisition being 
added to the orginal property; and this 
reason exists in the present casce. 

Rules respecting the Afoo.—Tur two 
Sheikhs hold Zakat to be due upon the Nisab 
only, and not upon the Afoo;* but Mo- 
hammed and Ziffer maintain it to be due 
upon both the Nisab and the Afoo, that is, 
upon the whole : the result of which diffe- 
rence in opinion is that, if the Afoo were to 
perish, and the Nisab to remain, then, 
according to the two Sheikhs, the whole 
Zakat that had been before obligatory still 
remains due ; but, according to Mohammed 
and Ziffer, an adequate proportion of Zakat 
drops : and, in support of this latter opinion, 
Mohammed and Ziffer argue that Zakat is 
due as an acknowledgment for the blessings 
of Providence. and the Afoo is, a blessing the 
same as the Wisab; that is to say, they are 
both equally blessings, wherefore Zakat is 
equally due upon both. The argument upon 
which the Sheikhs support their opinion is 
twofold: First, the Prophet has expressly 
said, “The Zaxar upon five camels is one 
goat, and ZaxatT is due upon any fur- 
ther number till it amount to ten ;’’ and in 
like manner the Prophet has ordained the 
Zakat upon every Nisab, and forbidden it 
upon the Afoo ; SEcoNDLYy, the Afoo is a de- 
pendant of the Nisab, whence, if a part of 
the whole Nisab and Afoo were to perish, the 
loss would be first calculated upon the Afoo, 
as being the dependant part ; as in a contract 
of Mozaribat, where any accidental loss is 
first calculated upon the profit, and not upon 
the capital: and on this ground it is that 
Hancefa accounts the loss upon the Afoo to 
the extent thereof, and beyond that upon 
the Nisab property of the first (or highest) 
denomination, and beyond that upon the 
Nisab of the nêxt lower denomination, and 
so on to the last (or lowest) denomination of 
Nisab ; because the Nisab of the highest de- 
nomination is the principal, to which all the 


+ Afoo literally means exempt, In the 
Zakat of cattle it is used to express“gny in- 
termediate or odd number betweem one 
Nisab and another, as between twenty-five 
and thirty-six camels, for instance. 
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inferior Nisabs are dependants ; and accord- 

ing to Aboo Yoosaf, the loss is calculated 
first upon the Afoo, and beyond that upon 
all the degrees or descriptions of Nisab col- 
lectively. 

Case of Zakat being levied by the Rebels, or 
Schismaticks.—*Ir the rebels or schisma ticks 
overcome any particular tribe of Mussul- 
mans, and take from them the Zakat of their 
cattle, when these rebels are driven away, 
the rightful Imam must not impose another 
Zakat upon that tribe, because it appears 
from the above circumstances that the Imam 
has not protected them, and the right of im- 
posing Zakat appertains to the Imam, in 
virtue of the protection he affords; the 
learned however have decreed, upon this case, 
that the tribe in question should repeat their 
Zakat, and pay ita second time, but not 
their Tribute, becausethe latteris declared, 
in the sacred writings, to be applicable to the 
use of the warriors who fight their enemies; 
and hence rebels may be considered as an 
object of its application, they also answering 
this description; whereas the only object of 
the application of Zakat is the poor, and 
rebels do not bestow what they may levy 
upon the tribe, under that denomination, to 
the use of the poor; wherefore it is neces- 
sary that the tribe should again pay Zakat, 
so as that it may be applied to its proper 
object ; but not their Tribute. Some of our 
doctors say, that if the aforesaid tribe, at 
the period of paying Zakat to the rebels, 
intend in so doing to give them alms, in this 
case Zakat drops with respect to that tribe, 
and there is no necessity for th: ir afterwards 
repeating it : and the giving of Zakat to any 
tyrant or plunderer whatever is capable of 
this construction, because persons of this 
description, whatever wealth they may be 
apparently possessed of are yet actually poor, 
on account of the retribution, which lies 
against them hereafter: but the former 
doctrine (that the tribe should repeat their 
Zakat) is preferable to this, because here the 
Zakat is rendered and applied, a certiori 

How far the Toglib tribe are subject to 
Zakat.—Tue Zakat of cattle is not incum- 
bent upon an infant of the tribe of Toglib ;f 
and whatever is incumbent upon the men of 
that race is so upon the women also, because 


* This and the next following case are 
merely local in their application, and allude 
to the state of Arabia, shortly after the estab- 
lishment of Islamism. The schismaticks 
were those who refused to submit to the law 
of the Prophet; whilst others (like the tribe 
of Toglib, mentioned in the next case) sub- 
mitted and paid tribute. 

+One of the Arabian tribes, who refused 
to embrace the faith, but agreed to pay tri- 
ttute to the Prophet. The tribe itself is sup- 
posed to be long since extinct ; but the laws 
to which the people of it were subject are 
applicable, in general, to all infidel tribu- 
tavies. 
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peace was made with them upon those terms, 
‘‘that they should pay, of al} public im- 
posts, double what as paid by Miussul- 
mans ;’’ now the Mussulman women are 
subject to Zakat. and it follows that the 
women of the Toglib race are so in a double 
proportion; but on Zakat whatever is re- 
quired of infant Mussulmans, wherefore the 
infants of the aforesaid tribe are not subject 
to it. 

An accidental destruction of the property 
induces an exemption from Zakat.—Ir the 
property be destroyed, without being con- 
sumed by the proprietor after Zakat has 
become due (that is to say, after the comple- 
tion of Hawlan-Hawl), the Zakat upon it 
drops. Shafei has said that if the property 
be destroyed after the proprietor has been 
enabled to pay the Zakat upon it, either by 
the claimant making his demand of Zakat, 
or by the proprietor finding a claimant, 
although such claimant should not have 
demanded it, in this case the proprietor is 
responsible for the Zakat, because it was 
due from him, and he did not pay it, although 
it was in his power to have done so; more- 
over, if he should not pay the Zakat upon 
the requisition of the claimant, this circum- 
stance stands as a destruction of it on his 
part. The argument of our doctors is, that 
the Zakat due is a portion or part of the 
Nisab ; and, as its destruction is involved in 
that of the Nisab, it drops of course, the 
same as where a slave commits a Janayat 
[offence against the person], in which case 
it is incumbent upon the proprietor to make 
over that slave to the Walee-Janayat, or 
person entitled to the composition ; but, if 
the slave should die or be lost in the interim, 
the proprietor is no longer responsible for the 
transfer of him, and that consequently drops; 
and, with respect to the second argument of 
Shafei, it may be replied, that no person can 
be considered as the claimant of Zakat except 
a pauper whom the proprietor may have spe- 
ciĥed as the object of its application, and the 
case does not suppose the requisition to be 
made by such an one But if the collector 
demand the Zakat, and the proprietor 
neglect payment, and the Nisab afterwards 
perish, there are various opinions among the 
Haneefite doctors, some alleging that the 
proprietor of the destroyed Nisab, in that 
case, still remains responsible for the Zakat 
due upon it whilst others maintain that, 
in this instance also, he is not responsible, 
because the Nisab does not here appear to 
have been destroyed by him. 

A partial destruction includes a propor- 
tionable exemption —Ir, after Hawlan-Hawl, 
a portion of a Nisab (such as a third for in- 
stance) should be destroyed, the claim of 
Zakat is proportionably destroyed, in the 
same manner as where the whole Nisab is 
destroyed ; in which casa the whole Zakat 
drops. 


Zakat may be paid in advance.—Ir the pro- 
prietor of a Nisab should pay the Zakat upon 
it, before Hawlan- Hawl, it is lawful, because 
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rhe has here paid it during the existence of 
the creative principle of obligation to Zakat, 
which is understood in his possession of a 
Nisab ; this payment, therefore, is approved, 
the same as a discharge of a debt, under the 
existence of its cause ; as where a Mohrim, 
for instance, pays exptation for wounding 
game whilst animal is yet alive. This 
doctrine is controverted by Malik. 

Ir the proprictor of a single Nisab should, 
before Hawlan-Flawl, make payment of 
Zakat upon the same for a certain number of 
years in advance, or should pay a Zakat 
upon a certain number of additional Nisabs, 
it is approved, because the first Nisab is the 
original with respect to the cause of the obli- 
gationof Zakat, and anything beyond that 
is as a dependant 


CHAPTER II. 


OF ZAKAT FROM PERSONAL EFFECTS 


Sect 1 —Of the Zakat of Silver. 


No Zakat due on less than 200 dirms.—No 
Zakat is due on less than two hundred 
Dirms,* because the Prophet has ordained 
that there shall be no Zakat upon fewer than 
five Awkiyat,t and an Awkiyat is valued at 
forty Dirms. 

And unan 200 at the rate of two and an 
ha'f per cent —-Tite Zakat Nisah of silver is 
two hundred Dirms: and ifa man becomes 
possecsed of two hundred Dirms. and the 
Hawlan Hawl be completed, the Zakat duc 
upon it is five Dirms, because the Prophet 
wrote to Mazz, saving, “TInon two hundred 
Drrms take a Zakat of five Drrus; and 
unon twenty Miskars of gold, half a Mis- 
Kar”? 

And at the same rate upan every forty 
thove two hundred —No Zakat is due upon 
anv excess ahove the two hundred MRirms, 
till such excess amount to forty. upan Which 
the Zakat is one Dirm: and uno every 
succeeding fortv the same Zakat is due, but 
not on fewer than forty. This is according 
to Haneefa The two disciples have said 
that a proportionate Zakat is due on what- 
zver excess may occur over and above two 
hundred Dirms ; and Shafei coincides in 
this oninion, becatse in the traditions of 
Alee it is related that the Prophet has so 
wdained it; and also, because Zakat is 
rendered| as a return of gratitude for the 
dessins of Providence; and the reason 
vhy It is exnressed as a condition, in the 
Seginning of this book, that the vronertv, 
inorder to cause an obligation of Zakat, 
mount to a Nisah, is that the proprietor 
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*A silver coin, value about two pence 
iterling. E 


tAn ounce of silver; or a silver coin of 
hat weight, value between six and seven 


hilling. 
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may thence appear to be in easy circum- 
stances; but where, from his being pos- 
sessed of a Nisab, this appears to be already 
the case, it is not requisite that any excess 
amount to a Nisab; and hence Zakat ig 
due upon such excess proportionably, what- 
ever its amounts may be. 

Onyection.—This would lead toa con- 
clusion that, in the Zakat of cattle, the 
same is due upon any excess under a Nisab ; 
whereas the rule is otherwise, no Zakat 
whatever being due upon such excess, since 
that is considered as Afon, or exempt. 

Repiy.—Such is the conclusion from 
analogy ; but the excess in cattle is made 
Afoo, because, if a proportionate Zakat 
were to be levied upon it, this would neces- 
sarily induce a copartnership in the subject, 
by the proprietor admitting the claimant of 
Zakat to a share in it:—for instance, the 
Zakat upon twenty-five camels is one year- 
ling colt ; now, if Zakat were due upon 
excess camels, and the drove consist of 
twenty-six there would be a Zakat upon 
this one excessecamel of the twenty-fifth 
part of a yearling colt, which is not payable 
in any way than by admitting the claimant 
to a partnership in such colt ; and this 
partnership, being compulsive, is illegal; 
hut plate or cash not being liable to the 
same objection. a Zakat is due, propor- 
tionably, upon any excess whatever over 
two hundred Dirms. , 

Rules respecting the calculation of a Nisab 
of silver. —Ir is to be observed, that the 
Nisah of silver of two hundred Dirms is 
calculated by the Wazn-sebbayat, or sep- 
timal weight @vhich is in the proportion of 
ten Dirms to seven Miskals), as this was 
the weicht used in the tribunal of Omar, 
and that of the Dirm is thence established. 

Tuose Dirms in which silver predomi- 
nates are to be accounted as silver: and 
the laws respecting silver apply to ‘them. 
althouch they should contain some allov ; 
and the same rule holds with all articles 
whatever falling under the denomination of 
plate such as cups, goblets, and so forth: 


|! but Dirms, in which the alloy predominates, 


are not to be accounted as silver, but onlv 
as trading property, estimable by ite real 
value, to which alone regard isto be had: 
and accordingly, if the value of them 
amount to a Nisab they are suhiect to 
Zakat, provided there be an intention of 
trafficking in them ; as is thecondition with 
respect to all other chattles. In all plate, 
therefore, in which the-alloy prevails, re- 
spect is to be had to the intention of traffick- 
ing in it, exc@pting where the silver con- 
tained in it amounts toa Nisah, in which 
case the intention of trade is not a condition, 
nor is any regard paid to the estimated 
value, because in actual silver no respect is 
had to either of these. The above case is 
thus stated ; bec@ise money always con® 
tains a small portion of alloy,eas pute silver 
is unfit for coinage, since, without heina 
hardened by an addition of some’ haser 
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metal, it cannot retain the mint impression ; 
but the alloy is generally in the smaller 
proportion ; regard therefore ishad to ex- 
cess: that is to say, if the proportion of 
silver be the greater it is accounted as silver 
but not if the alloy be in greater proportion 
(that is, in a proportion above a moicty of 
the whole weight). 
Sect. II. Of the Zakat of Gold. 

No Zakat due upon less than 20 Miskals ; 

and upon 20 at the rate of twoand an half 


per cent—-THERE is no Zakat on fewer , 


than twenty Miskals of gold, this sum being 
the smallest that constitutes a Nisab in that 
metal; and the Zakat upon twenty Miskals 
of gold is one half Miskal, when the Hawlan- 
Hawl therein becomes established, on the 
authority of the tradition before quoted — 
By the Miskal® here mentioned, is to be 
understood that which weighs in th: pro- 
portion of seven Miskals to ten Dirms ; 
and the Miskal consists of twenty Kerat,f 
and the Kerat of five grains 


And at the same rate upon every four 
above twenty.—Wnuen the quantity of gold 
exceeds twenty Miskals, on every four miskals 
of such excess a Zakat of two Kerats is due, 
because the Zakat due is fortieth of the 
whole, and two Kerats are the fortieth of 
four Miskals and upon any excess short of 
four Miskals no Zakat is due, according to 
Haneefa. The two disciples hold that on 
every excess there is a proportionable Zakat, 
the same as mentined in the preceding 
section ; and the foundation of their diffe- 
rence in opinion is also the same here as was 
there recited, to wit, Haneefa holds that 
broken numbers are free of in:post, whereas 
the two disciples maintain the contrary 
opinion The ground upon which Haneefa 


proceeds, in the rule here cited, is this: ' 


the legal value of a Deenaris ten Dirms, 
anda Deenar and Miskal are of the same 
weight ; the value of four Miskals in gold 
is therefore forty Dirms; and consequently 
no Zakat is due upon fewer than four 
Miskals, since these stand the same as forty 
Dirms: and it has been already shown that 
nothing short of forty Dirms is subject to 
Zakat, on account of the tradition of Amroo 
Bin Khurrm, as before recited. 

General rule --ZaKaT is due upon gold 


and silver bullion, which is termed Tebbur : | 
_ upon ornaments or | 
utensils of gold or silver, whether the use | 


and in like manner 
thereof be allowable (suchas rings, and so 
forth) or otherwise. [—Shafei maintains there 


*A dram anda half ; also u coin of that 
weight. 

tA Carat ; 
ounce. 

tThis alludes to prohibitions against the 
use of the precious metals in certain articles 
of personal ornament am: household furni- 
ture, which pave been at various times 
issued by the Prophet and his followers as 
checks upon luxury (See Abominations. ) 
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is no Zakat upon the gold or silver orna- 
ments of women, nor upon rings worn by 
men, the use of which is allowable, and 
which are therefore the same in this respect 
as clothing or articles of- apparel —The 
argument of our doctors is, that the cause 
of the obligation to Zakat still continues in 
the present case :—moreover, articles of 
gold and silver do, in their own nature, 
afford an argument of increase in the sub- 
ject, since these metals are brought into use 
Principally for the purpose of facilitating 
exchanges by traffick, which affords an 
argument of increase ; and itis the virtual 
and not the actual increase in any subject 
that creates the obligation to Zakat upon it ; 
contrary to the case of articles of apnarelt, 
which afford no argument or probability of 
increase. 

Sect. III Of the Zakat of personal 

Chattel Property * 

Zakat due upon all merchundise —ZAKAT 
| is due upon articles of merchandise, of 
| whatever description, where the value 
| amounts to a Nisab either of gold or silver, 

because the Prophet ordained that articles 
of merchandise should be appraised, and 

that a Zakat be paid on the same, in the 
proportion of five Dirms upon every two 

hundred,t as the proprietor has prepared 
| and keeps them with a view to increase, so 
| that they resemble gold and silver, which 
| the law holds to be kept for the same 
| purpose; and, as Zakat is due upon the 
| 
| 
! 
| 
J 
| 
| 
| 
| 
| 


latter, i- is in the like manner due unon the 
former : but the intention of trade in these 

: articles is made a condition, in order that it 
may be ascertained that they are kept with 
a view to increase. 

Made of ascertaining the Nisab of mer- 
chandise.--MonamMMeEnD says that, in estimat- 
ing the value of articles of merchandise 
with a view to the imposition of Zakat upon 
them, they should Þe resolved into such 
Nisaho as may be most advantageous to the 
poor ; thus if, in valuirg an article hy Dirms, 
it would amount to a Nisab of silver, and in 
valuing the same by Deenars, it would not 
amount to a Nisab of gold, it must Fe esti- 
mated by Dirms ; and, vice versa, if its value 

| should appear to amount toa Nisah of gold, 
it is to he estimated by Deenars --The com- 


! *In the original, personal chattels are 
expressed! by the terms Rakht and Mata, of 
which itis not easy to give any literal trans- 

| lation ; they express, in general, all articles 

| which appertain to personal estate or effects 
| [Mal]: articles of gold and silver, it is 
| true, do also fall under this general descrip- 
| t'on of Rakht and Mata ; but they are intro- 
| duced un“er a different head, as the laws of 

Zakat, with respect to them, are of a pecu- 

liar nature, and such as do not affect or 

apply to other articles of personal property. 
tTo wit, at the rare of two and an half 


per cent. a 
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piler of the Hedaya observes that there is 
one opinion recorded from Haneefa ta the 
same effect. Mohammed again, in the Mab- 
soot, has said that the proprietor of the arti- 
cle has it in his option to estimate it at what- 
ever species of Nisab he pleases, because 
gold and silver are standards, and in esti- 
mating the value of effects are both equally 
proper.—It is recorded as an oninion of Aboo 
Yoosaf, than an article should be estimated 
by that with which it was purchased: thus, 
if it has been purchased with Dirms, it is to 
be appraised in Dirms ; and if with Deenars 
it is to be appraised in Deenars: and if it 
should have been purchased with any other 
than either of these, it is to be estimated in 
money of the most general currency.—It is 
on the other hand recorded, as an opinion of 
Mohammed, that vhatever the purchase may 
have been made with, the estimate is to be 
in current money, as above, in the same 
manner as that of property forcibly seized, 
which is thus estimated in al] cases. 

Property not exempted by an intervening 
defect in it.—Ir a Nisab be complete in the 
beginning of the year, and also at the end, 
Zakat does not drop on account of its having 
been defective at any time within that period: 
because it is difficult to ascertain its com- 
pleteness through the intermediate space; 
moreover, in the commencement of the year 
its completeness is requisite, in order to th> 
establishment of the cause of obligation, and 
so also the close of the year, in order to 
Zakat becoming due ; but it is not so within 
the interval, 

Other chattel nroperty may be united with 
money or bullion to form a Nisab.—T He 
value of personal effects, or other articles, 
may be united with gold or silver : that is to 
say, if (for instance) the proprietor should 
have effects estimated at the value of one 
hundred Dirms, and also one huhdred Dirms 
in money, the value of the effects, as dbove 
must be added to the one hundred kms, so 
as that the whole may make one Nisah : and 
Zakat is due thereon, because the obligation 
to Zakat, in such property, is occasioned by 
the circumstance of its beine kent witha 
view to traffick, although the shane in which 
it 18 so kept be different with resnect to each 
of the two descriptions of it, trafiek in chat- 
le being established by the act of the indi- 
7 ani that in money by the construction 

And also silver wi 
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ache me manner be united, both 
eing in effect of one nature, as standards of 
estimation, and the possession of each equally 
causing the obligation to Zakat. 

GOoLp and silver may he united, according 
to Haneefa, In respect to their value:* hut 
according to the two disciples, in respect to 
their parts : and the consequence of this dif- 


* That is to say, ma i 
. may be both resolved into 
one Nisab, not by the respective weight of 
each, but by a general valuatian nf hath 
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ference of opinion is, that if a man were 
nossessed (for instance) of one hundred 
Dirms in silver, and five Miskals of gold (the 
value of which would amount to one hundred 
Dirms), this person would be subject to Zakat 
according to Haneefa, but not so according 
to the disciples ; for these latter say that, in 
ascertaining the Zakat of gold and silver, 
regard is to be had to the quantity only, and 
not to the value ; whence it is that Zakat is 
not due upon a vessel of silver, where the 
weight is short of two hundred Dirms, al- 
though the value should be to that amount, 
or beyond it: Abon Haneefa, on the other 
hand, contends that gold and silver are 
united with each other on account of their 
homoveneity, which is established between 
them in respect to their value, but not in re- 
spect to their substance. 


CHAPTER IV. 


OF THE LAWS RESPECTING THOSE WHO COME 
BEFORE THE COLLECTOR. 


Declarations retvecting property, when 
made upan oath, to be credited.—IF a person 
come with his property” before the collector 
and say, “Tt is so many months since this 
property has come into my possession, and a 
vear has not vet elapsed ;” or, “I am in- 
dehted so and so” and make oath of the 
same, the collector is to credit him, and 
must not exact anvthing, because this person 
stands asa defendant denving his obligation 
to Zakat : and the declaration 2f a defendant, 
when supported bv his oath, must be cre- 
dited. So also, if a nerson were to declare 
that he had already paid the Zakat upon such 
property to a former collector, his declara- 
tion must be credited, because the collector, 
in taking Zakat, acts merelv as a Trustee, 
and the Zakat comes to and remains with 
him asa denosit : and the declaration of the 
ahove nerson amounts onlv to his having de- 
mosited the trust in its proner place, and this 
igto he credited, provided there should have 
heen another collector there within the year ; 
hut if, an the contrary, there should have 
heen no other collector on that station within 
the current year, the affirmation and oath are 
not to be credited. since, in this case, the 
faleehond ie manifest. And, in like manner. 
if the nroprietor were to declare that he had 
already mid the Zakat unon such property 
in his own city, by having there bestowed 
the same rnontthe poor, his declaration must 
he credited, because a proorietor, whilst in 
his own city, is entrusted with the payment 
and distribution of the Zakat upon his Dro- 
perty, and he continues to be so until he 
comes forth and brings his property before 


the collector, when®the authority for levving 
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and the word bears the same sense through- 
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Zakat rests with the latter, as the property ; to exact from him what is usually exacted 


and the proprietor do both then come within | 


his jurisdiction.*—In short, in all these four 
instances, the declaration of the proprietor 
isto be credited, And inthe same manner 
the declaration of a proprietor, respecting 
Zakat upon cattle, is to be credited in the 
three first instances, but it is not so in the 
fourth, although he should confirm his at- 
testation by an oath. Shafei maintains that 
it is to be credited here also, as the pro- 
prietor appears, by the tenor of his declara- 
tion, to have rendered the right duly to the 
claimant.—In opposition to this, our doctors 
argue that the right of exacting the Zakat 
upon cattle appertains solely to the Sultan, 
and the pr6prietor is not at liberty to pre- 
clude the Sultan’s right; contrary to the 
case of property of other nature, such as is 
termed, in the language of the law, Batena 
{internal, or domestic], the rendering of the 
Zakat upon which is committed to the pro- 
prietor.—It is to be observed that some have 
said, respecting cattle, that the Zakat which 
was paid by the proprietor himself in the 
first instance is the true obligatory Zakat, 
and that whatever may be afterwards ex- 
acted of him under that denomination, is 
consequently an oppression; whilst others 
maintiin that this latter is to be considered 
as the obligatory Zakat, and the former to 
be held as an act Nifl, or gratuitous ; and 
this last doctrine is approved.—Now a ques- 
tion here arises, as the assertion of the pro- 
prietor is to be credited, whether he ought to 
produce his writing of discharge [voucher] 
or not ?—Mohammed, in the Jema Sagheer, 
has not required this as a necessary condi- 


tion; but in the Mabsoot he has made it a | 
condition ; and this latter opinion (according | 


to a tradition of Hoosn) is that of Aboo 
Haneefa. The principle of this doctrine is, 
that as the proprietor pleads a discharge, 
and as he possesses a voucher of such dis- 
charge, he ought consequently to produce it; 
whilst the principle of the doctrine main- 
tained in the Zahir-Rawayet 1s that as one 
writing resembles another writing, they are 
not admitted as proofs. . 
Declarations of Zimmees to be credited.— 
In whatever instance the declaration of a 
Mussulman, with respect to Zakat, is to be 
credited, that of a Zimmeef must be so like- 
wise, because a Zimmee is subject to double 
the impost of a Mussulman: and hence all 
the conditions which are to be regarded, with 
respect to the property of the latter, must be 
equally so with respect to that of the former. 
But not those of Aliens.—If# an alien ap- 
pear before the collector of the Sultan with 
articles of merchandise, it behoves that officer 
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This comment upon thelaw (as in many 
other instənces),has reference to some local 
customs or circumstances which cannot ‘now 
be ascertained. _ | 

tAn infidel subject of the Mussulman go- 


vernment. 
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of aliens, without paying any regard to his 
declarations in those points in which the 
declarations of a Mussulman or Zimmee are 
to be credited, although he should swear to 
the same, excepting where he declares, con- 
cerning his female slaves, that those slaves 
are his Am- Walids ;* for, in all other species 
of property, his affirmation is not worthy of 
attention, because the impost which is thus 
levied upon him is not in fact Z akat,f but 
rather a contribution exacted as a return for 
the protection he receives, and which is re- 
quisite for the safeguard of whatever he may 
possess ; it is therefore proper to take from 
him the impost usually levied upon aliens, 
except where he declares, as above, with 
respect to his female slaves, that they are his 
Am-Walids, which declaration must be at- 
tended to and credited ; because, if an alien 
were to declare, concerning any other rer- 
sons who accompany him, that ‘‘they are his 
children,” his declaration is approved ; and 
so, in like manner, with respect to his female 
slaves, as the rights of the Am- Walid are 
derived from the establishment of the child’s 
descent, and consequently the female slaves 
do not appear to be transferable property ; 
and nothing but transferable property is an 
object of taxation. 

Proportion levied upon merchandise.— 
From a Mussulman is taken the fourth of 
the tithe of his property; and from a Zimmee 
the half of the tithe ; and from an alien the 
tithe ; Omar having instructed his collectors 
to this effect. 

Zakat to be levied on the property of aliens, 
to the value of fifty Dirms, or upwards.—IF 
an alien should come before the collector with 
property to the amount only of fifty Dirms, 
nothing whatsoever is to be exacted of him, 
except where aliens exact contribution upon 
an equally small property of Mussulmans ; 
in whiefa case a similar impost must be laid 
upon this amount, the property of an alien, 
because what is taken from aliens is merely 
in the way of reciprocity ; contrary to the 
case of Mussulmans or Zimmees, as what is 
levied upon them is in fact Zakat, either 
single or twofold, whence it is indispensable 
that the property with them amount toa 
Nisab.—This is the doctrine of the Jama 
Sagheer. In the Mabsoot, under the title 
Zakat, it is written that if the property of 
an alien should be small (that is, short of a 
Nisab), nothing whatever is to be exacted of 
him, let the custom of aliens, in this respect, 
be what it may, because a proportion of pro- 
perty not amounting to Nisab is invariably 
to be considered as Afoo, or exempt ; and 
also, because a trifle of this sort is not sup- 
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Slaves who have borne children to him. 

tBecause, as being an act of piety, an 
infidel is held to be incapable of paying 
Zakat ; wherefore it cannot be considered in 
that sense, although it be exacted under that 
denomination 
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posed to stand in need of the State’s protec- 
tion, as travellers must necessarily carry 
with them small sums for the purpose of 
expenses, and robbers do not pay any atten- 
tion to such trifles, not considering them ob- 
jects of their pursuit. 

Proportion to be levied uponthe property 
of aliens.—IFr an alien come before the col- 
lector with two hundred Dirms, and it be 
uncertain what tax foreigners levy upona 
similar property of Mussulmans, in this case 
tithe is to be taken ; and if it be known that 
foreign states exact only a twentieth ora 
fortieth, a similar proportion is to be taken; 
but if it be known that they take the whole, 
yet the Mussulman collector must not act 
accordingly, because this is an act of rapine. 
And if it be known that they take nothing of 
the Mussulmars, it is then proper that no- 
thing be taken from them, in order that the 
Mussulman merchants, travelling into foreign 
countries, may remain free of impost ; and 
also, because where foreign states observe 
kindness towards Mussulmans, and exact 
nothing of them, itis requisite that nothing 
be exacted of them in return, as it behoves 
the Mussulmans to preserve a character of 
benevolence towards all men. 

Must not be exacted repeatedly.—Ir an 
alien come before the collector, and the 
latter exact the tithe of him, and he should 
again pass near the station of the collector, 
yet nothing more is to be exacted till the 
completion of the Hawlan-Hawl, because, if 
the tithe were to be repeatedly levied within 
the year, the property would be annihilated, 
and the impost is laid for the purpose of 
protecting the property; moreover, the pro- 
tection which is first granted continues until 
the beginning of a new year, when the Aman, 
or protection, commences de novo, because it 
is not permitted to analien toremainin a 
Mussulman territory beyond the space of a 
year. But the tax may be again demanded 
of him at the expiration of the second year, 
as this does not tend to annihilate his pro- 
perty.— What is here advanced proceeds upon 
a supposition that the alien has not returned 
into his own country within the period of 
the year, after this payment of the tithe, as 
aforesaid; but if he should return thither; itis 
to be again exacted of him upon his re-enter- 
ing the Mussulman territory, even though he 
were to go there on the very day of payment, 
and to come again into the Mussulman terri- 
tory on the same day, because every time he 
thus returns into the Mussulman territory, 
he returns under the virtue of a new protec- 
tion ; moreover, the repetition of exaction 
upon hisreturn cannot be considered as tend- 
ing to annihilate his property, since on every 
return he is supposed to acquire a profit. _ 

Zakat-tithe to be levied on wine.—If a 
Zimmee, or infidel subject, pass the station 
of a collector with wine and pork, the col- 
lector is to levy a tithe upon the former arti- 
cle, but not upon the latter. By levying a 
tithe upon the wine, is to be understood (not 
upon the actual article, but) upon the esti- 
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mated value of the article. The distinction 
here macle between wine and pork, is taken 
from the Zahir-Rawayet.—Shafei says, that 
nothing whatever should be levied on either 
p.:k or wine, neither being legally subjects of 
estimation. Ziffer, on the other hand, argues 
that it should be levied equally upon both, 
as both do actually constitute property among 
Zimmees. Aboo Yoosaf also savs that the 
tax should be levied uponboth, pr-viced that 
they be found together upon the Zinmee ; 
but possibly he is here to be understood as 
making the pork an appendage to the wine, 
whence itis that he adds “If the Zimmee 
were to come before the collector with either 
wine or pork, singly, the tenth would be 
levied on the former but not upon the 
latter.’’—The reasons upon which the Zahir- 
Rawavet proceeds, in this case, are twofold ; 
First, the estimated value of a thing which 
falls under the description of Zooatal-Keem 
stands as the ident'cal thing itself, and pork 
is of this class; whereas the value ofan 
article helonging to the class of Zooatal- Imfel 
does not stand in place of the identical 
articles, and wine is of this description ; 
SECONDLY, the right of exacting the tenth is 
vested in the collector in consequence of the 
protection afforded by the state ; and a Mus- 
sulman has aright to take measures for the 
preservation of his wine, for the purpose of 
making vinegar of the same, whence it is 
also lawful for him to protect the wine ofa 
Zimmee ; whereas he is not permitted to take 
any of his pork, insomuch that if a Zimmee, 
being possessed of pork, were to be converted 
to the faith. it would be incumbent on him 
to destroy it or throw it away; and a Mus- 
sulinan not being allowed to take care of his 
own pork, it follows that he is not competent 
to the protection of the pork of others; and 
hence the state not being considered as 
affording protection to the pork of a Zimmee, 
no tax can be levied upon it. 

Ir a boy ora wominof the Toghleb tribe 
pass the station of a collector, with property, 
nothing is tobe taken from the former, but 
he must exact from the latter the usual pro- 
portion of versons of that tribe, according to 
what is said concerning the Zakat of cattle. 

IF a person come to the collector with 
one hundred Dirms, declaring that he has 
another hundred at home, and that the Haw- 
lan-Hawl has elapsed, yet the collector is not 
at liberty to take Zakat either upon those 
hundred or upon the other; because the one 
does not come under his protection, and the 
other is short cfa Nisab, 

No Zakat to be levied on Bazat or Mazari- 
bat pronerty —IF a person cometo the col- 
lector with two hundred Dirms, which are 
with him as a Bazat, the collector must not 
impose any Zakat upon it, —because this per- 
son is not empower d by the actual proprietog 
to pay Zakat; and soalso, if that.,property 
were in his hands in the way of Mozaribat.- - 
This isthe doctrine of the two dis.iples ; 
and Haneefa has also subscribed to it; and 
the reason upon which it is founded is that 
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the Mozarib is neither the actual proprietor 
nor the representative of the proprietor, with 
respect to the payment of Zakat: wherefore 
Zakat isnot to be required, except where the 
Mozarib, by the nature of the contract, de- 
rives such a proportion of profit from the 
capital stock entrusted to him as amounts 
toa Nisab ; in which case a proportionable 
Zakat must be levied, as he is the actual pro- 
prietor of such proportion. 

Mazoon slaves subject toit.—IF a Mazoon 
slave, not indebted to any person, come be- 
fore the collector with two hundred Dirms, 
the Zakat mustbe levied.-Aboo Yoosaf says, 
that itis not known whether Haneefa ever 
retracted this opinion, and delivered another 
(that the collector should not levy Zakat upon 
a Mazoon) or not ; but from his subscribing 
tothe opinion of the two disciples in the 
preceding case (to wit, that no Zakat isto be 
levied upon a Mozarib), it may be presumed 
that he has also agreed that none is to be 
levied upon a Mazoon, ashe is not the pro- 
prietor, but his master, the’ former having 
only a power of transaction, with respect to 
the property in question, so that he stancls in 
the same predicament with a Mozarib. — 
Some have said, that between a Mazoon and 
a Mezarib there is this difference, that the 
former transacts with the property on his 
own account, and hence is subject to its obli- 
gations ; for, as he cannot have recourse to 
his master, but may be sold, in order to the 
fulfilment of such of its obligations as he is 
legally liable to, it follows that he does stand 
inneedof protection for it upon his own 
account: contrary to a Mozarib; for he man- 
ages the Mozaribat stock in the manner of 
an agent, and hence whatever may attach to 
him in the obligations thereof he takes again 
from the proprietor, wherefore the owner of 
the property is the person who requires pro- 
tection for it: and there thus appearing an 
essential difference between a Mazoon and 
a Mozarib, no inference can be drawn of 
Haneefa’s opinion respecting the former from 
what he has conceded concerning the latter. 

Unless accompanied by their owner.—It 
is to be observed that if the master of the 
Mazoon accompany him, the collector must 
take the Zakat (not from the Mazoon, but) 
fromthe master, he being the actual pro- 
prietor ; the Zakat, therefore, is to be taken 
from him, except where it appears that the 
slave is indebted to such an amount as com- 
prehends the property in question; in which 
case no Zakat whatever can be required of 
the master, since (according to, Haneefa) the 
master, inthis circumstance has, in fact, no 
actual property in the Mazoon’s hands :— 
and (according to the two disciples) the right 
of another is connected with the property, 
namely, the debt-——and consequently no Zakat 
is due upon it, they holding that debt upon 
a Property forbids the exacfion of Zakat. 

Tr a merchant, Being in a country where the 
Schismaticks prevail, go to a collector of the 
Schismaticks, and there pay the Zakat upon 
his«property, and afterwards come before a 
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collecttor of the Orthodox, the latter may 
again exact Zakat of him, because in going 
before a collector of the Schismaticks, and 
there paying Zakat, he was in fault. 


CHAPTER V. 
OF MINES AND BURIED TREASURES. 


Distinctions. —THERE are three legal terms 
which particularly belong to these subjects, 
and which are employed for the use of dis- 
tinction; Madin, Kanz, and Rikaz: by Madin 
is understood the place in which the ore or 
metal is naturally produced ; by Kanz, trea- 
sure.or other property,buried in the ground;*® 
and Rikaz applies equally to either, to Madin 
literally, and to Kanz metaphorically. 

Mines subject toa Zakat of one~fifth.—Ir 
there be discovered, in Kherajee or Ashooree 
lands (that is, lands subject to tithe or 
tribute), a mine of gold, silver, iron, lead or 
copper, itis subject to a Zakat of one-fifth, 
according to our doctors; and this Zakat is 
termed Khams,t—Shafei has asserted that 
nothing whatever is due upon a mine, because 
it is free to the first finder indifferently, and 
is therefore the same as game; but yet if, 
the metal be produced from the mine, it is 
subject to Zakat independent of Hawlan- 
Hawl, that having been constituted as a con- 
dition of Zakat merely to afford time for in- 
crease, whereas here the identical subject 
itself (the metal) is increase of property ; 
wherefore the lapse of Hawlan-Hawl is not in 
this instance required. The arguments of 
our doctors, on this subiect, are twofold :— 
First, the ordinance of the Prophet, who 
directed that upon Rikaz there should be 
imposed a fifth ; and the term Rikaz applies 
to mines, as was already demonstrated :— 
SECONNLY, thé mine, as being discovered in 
tithe oftribute lands, must at one period have 
been propertv of the infidels, and after- 
wards have fallen into poseession of the Mus- 
sulmans by conquest, wherefore the whole 
falls under the description of Ghaneemat. or 
plunder ; and one-fifth is due upon plunder : 
——contrary to the case of game, the property 
in which cannot be traced to any antecedent 
proprietor. 

Ornyjection.—lf the mine be thus resolved 
into plunder, it should follow that, as such 
the products of it is the common property of 
all the werriors. 

Repty.—The property of the warriors is 


*This is a common practice in all parts of 
Asia. Treasures are hidden in the ground 
on the commencement of a war, or other 
troubles ; and it frequently happens that, the 
depositors perishing, the tyeasure remains 
concealed, perhaps, for manv years, till it be 
discovered by accident, and ata time when 
no legal claimant can be found. 

tLitérally, a fifth. It is elsewhere trans- 
lated double tithe. 
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established in the mine constructively, in | a Lookta, or trove-property, the laws con- 


virtue of the establishment of their property 
in the surface of the territory : but the dis- 
coverer of the mine is the actual acquirer of 
it ; wherefore the property of the warriors is 
established in one-fifth, their right being 
only constructive; and that of the discover is 
established in the remaining four-fifths, as 
his right is actual; whence it is that those 
four-fifths are reserved to him. 

Case of a mine within a house. Ir a person 
discover a mine within the precincts of his 
own habitation, nothing is due upon it, ac- 
cording to Haneefa. The two disciples hold 
that a fifth is due upon that also, in con- 
formity to the traditionary ordinance already 
quoted, because that applies equally to the 
present case. Hlaneefa argues upon this, that 
a mine tS a constituent part of the land in 
which it lies, as being supposed to have heen 
originally created with it, and nothing heine 
due upon the ground generally, it follows 
that nothing is due upon anv particular por- 
tion of it (such as the mine, for instance), 
because a part does not differ from the whole: 


contrary to the case of a Kanz, which is no 


constituent part of the soil, as not having 
heen originallv created with it. but deposited 
there bv some person. 

Or in lands which aye private property — 
Tr the said mine be discovered, not actually 
in the house of the finder, but in lands, suh- 
lect either to the tribute or tithe, which are 
his own especial and exclusive property. in 
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cerning which are explained elsewhere :— 
yet, if it bear the impression of infidel coin- 
age (such as the image of a saint or idol), 
a fifth is due upon it in all cases,—that is 
to say, whether a person may have found 
the same in his own grounds, or in those 
of another, or in common lands which are 
not the property of any person: and the 
fifth is thus due upon the authority of the 
traditionary ordinance to which we have just 
referred.—It is here proper to remark, that 
if the treasure be found in common land, 
four-fifths of it appertain to the finder, as 
having recovered it, because the other war- 
riors had no information concerning it, and 
of course no share in the discovery ; and con- 
sequently he has an exclusive right to it :— 
and the same rule obtains if it be found in 
appropriated land, whether such be his own 
property, or belonging to another (aceording 
to Aboo Yoosaf), because the claim is estab- 
lished in virtue of salvage, or recovery, and 
the treasure has been recovered by the finder. 
— Mohammed and Haneefa maintain, on the 
contrarv, that the treasure is the property of 
| him upon whom the Imam had bestowed the 
‘lands, originally, at the period of subjuga- 

tion, who is termed the Mokhuttut-le- 

hoo. or first grantee, upon the principle that 

whoever has the first exclusive property 

in a soil is the true proprietor of whatsoever 

may be contained in it, although he should 
| not have obtained visible possession thereof, 


this case there are two opinions recorded of | —the same as where a person catches a fish 


Hanecfa's doctrine ; one, that no Zakat what 
ever ts due. anv more than if the mine had 
heen discovered within the house of the 
finder ; another, that a fifth is due umon it: 
the former of these oninions is mentioned in 
the Mahsoot. and the latter in the Tama Sag- 
heer : and the princinle unon which the latter 
opinion proceeds is, that hetween a house and 
lands there isa manifest distinetion, because 
the ground on which a house stand» is not 
supposed to be any wav nraductiw of the 
fruits of the earth (whence it is that nn tay 
of anv kind is levied unon it, insomuch that 
ifa date-tree were hv accident to arnw within 
a dwelling, and to nroduce frait. vet nothing 
is due upon the fruit), whereas lande, on the 
contrary, as heing productive, are not this 
exempted from tithe and trihute. and cenn- 
sequently a fifth is due uron all mines which 
are found in them. 

And of buried treasures —If a person find 
a Kanz, or denosit, of buried treaertre a 
fifth is due uponit according to the anininns 
of all the doctors, in conformity to the tradi. 
tionarv ordinance alreadv quoted, the evnrec- 
sion there used [Rikaz} apnlving to Kany 
It is to be observed, however, that if the 
treasure ees coin, bearing the im- 
Pression o ussulman mone e 
words of the Creed*), the alr Ni 


Hi *Meaning the Kulma, or Mussulman Con. 
fession of faith, “There is no Gad hut ne 
God, and Mohammed is theProphet of God,” 


with a pearl in its maw, in which case he 
becnmes the proprietor of the pearl, although 
he has not @ctually laid his hands upon it, 
nor knows of its being in the fish’s belly.®* 
And it is further to be observed, that if the 
first crantee should have sold his lands, yet 
he does not forfeit his right to any Kanz, or 
buried treasure, which may be afterwards dis- 
t covered there, as that does not form a part 
of the soil, like mines, which as being a con- 
stituent portion of it, upon a transfer by 
sale become the property of the purchaser. 
| And if the first grantee be unknown, in this 
case, according to the opinion of the learned, 
the four-fifths go to him who was the first 
l known pronrietor from the period | of the 
i establishment of the Mussulman faith, that 
| is to sav, him beyond whom no antecedent 
| Prenrietor can he discovered —And if the 
| treasure should consist of coin, the impres- 
sion of which is so far effaced as to render it 
doubtful whether it be infidel of Mussulman 


This is a case of some curiosity, and 
affords an instance (among a multitude of 
others) of points of law adduced in elucida- 
tion of passages to which they do not appear 
to have an immediate reference.—From the 
above it appears, phat if a man were to catch 
a fish with a jewel in its belly, and wereto 
sell the fish (not knowing what it dbntained), 
' he would have a right to recover the jewel of 


the purchaser. 
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money, in this case according to the Zahir- 


Rawayet) it is to be considered as of the for- 
mer class: some however, have observed that, 
in modern times, it is held as Mussulman 
coinage. 

Of mines or buried treasure found in a 
foreign country.—Ir a Mussulman go under 
protection into a foreign country, and there 
find a Rikaz within the house of an infidel, 
whether it be a Madin or a Kanz, let him 
deliver the same up to the proprietor, in 
order that treachery and breach of faith may 
not be induced ; because whatsoever is in that 
country belongs of right to the people of it: 
but if he were to find the Rikaz in the open 
country or desert, it belongs to him, no per- 
son having any exclusive right in it so 
as to make his appropriation of it an act of 
treachery and here the fifth would not be 
due ; as treasure, thus found, docs not bear 
the construction of plunder, the person who 
finds it standing as a thief, and notasa 
warrior. 

Precious stones not subject to impost.-—No 
fifth is due upon turquoises, such as are 
found in mountainous places ; because a tur- 
quoise is a stone ; and the Prophet has said, 
“Upon stones there shall be no Kuams.”’ 

Quicksilver subject to impost of a fifth, 
but not pearls or amber.—Upon quicksilver 
there is due a fifth, according to Hancefa, in 
his last opinion recorded upon this subject : 
contrary to the opinion of Aboo Yonsaf.— 
Upon pearls and amber there is no fifth due, 
according to Hanecfa and Mohammed.~Ahoo 
Yoosaf maintains that upon thosc, as well 
as upon all gems procured from the sea, there 
is a fifth; because Omar uses! to levy a 
fifth upon : mber.—Hanecfa and Mohammed 
argue, that the depths of the sea do not 
come under the description of parts subju- 
gated by conquest; and hence anything 
procured thence cannot be defined plunder 
although it should consist of gold or silver ; 
and the case of Omar levying a fifth upon 
amber existed only where that article was 
cast up by the sea upon th: shores; and 
here also they coincide that the fifth may be 
levied. 

Ir a person find, in common ground, a 
deposit of chattel property, such as vessels 
or cloths, the same is the property of the 
finder ; and there isa fifth duc upon it, be- 
cause this comes under the description of 
plunder, the same as gold or silver. 


CHAPTER VI. , 
OF ZAKAT UPON THE FRUITS OF THE EARTH. 


A tithe due upon the product of lands 
watered by natural means.—Urown every- 
thing produced from the ground there is due 
a “enth, or tithe, which ^s termed Ashar ; 
whether the soile be watered by the annual 
overflow of great rivers (such as the Oxus 
and Shyhoon), or by periodical rains; except- 
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ing the articles of wood, bamboos, and grass 
which are not subject to tithe—This is accord- 
ing to Haneefa. The two disciples say that 
tithe is not due except upon such things as 
are permanently productive,* which are sub- 
ject thereto, provided the product amount to 
five Wusks, or sixty Saas ; and they further 
hold that herbs are not subject to tithe. From 
this it appears that the difference of opinion 
between Haneefa and the two disciples exists 
with respect to two points in particular ;— 
First, the specification of the quantity as a 
condition ; SEconn1y, that of permanency in 
the subject. The arguement of the two disci- 
ples, with respect to the former of these, is 
twofold ;—First, the Prophet has ordained 
that there should be no Zakat on less than 
five Wusks : SECONDLY, tithe being as alms, 
to render it obligatory it is requisite that 
some Nisab be ascertained and established, 
so as to confine the contribution to the rich. — 
The argument of Haneefa is that the Pro- 
phet ordained that an Asuar should be held 
due upon everything produced from the 
ground, which ordinance is general in its 
application, and without any specification of 
quantity ; and, with respect to the ordinance 
quoted by the two disciples, it is to be taken 
as applying solely to articles of commerce ; 
that is to say that “there isa ZAKAT upon 
those articles, as Mercranpise, where the 
quantity amounts to five Wusxs-;’’ because, 
in the time of the Prophet, fruits were sold 
by the Wusk, and the value of a Wusk was 
estimated at forty Dirms, so that the value 
of five Wusks was two hundred Dirms, the 
amount of a Nisab in estimated property :— 
and, with respect to their second argument, 
the obligation to tithe upon the fruits of the 
earth is connected with what it yields only, 
without respect to the proprietor (whence 
it is that a tithe is due upon the product of 
Wokf-lands), how, therefore, should any re- 
gard he had to the description of the pro- 
prietorvas being rich? And hence also it is that 
Hawlan-Hew!l is not requisite in the present 
case, that, having been established for the 
purpose of ascertaining increase; and the 
fruit of the carth does itself come under this 
description —-The argument of the two disci- 
ples, with respect to the second point is, that 
the Prophet has ordained that, “upon vege- 
tables (that is, herbs) no alms are due ;’’ 
and by alms is here to be understood tithes ; 
as Zakat is not forbidden here, since it is due 
provided the property amount to a Nisab.— 
In reply to these observations, the arguments 
of Haneefa are twofold ;—First, the tradi- 
tion before quoted ;—and, with respect to the 
ordinance adduced by the two disciples, it is 
to be observed, that by the term Sadka 
[alms] there mentioned, is to be understood 
such alms as are taken by the collector, but 
not that contribution which falls under the 
denomination of Ashar ; and in this Haneefa 
also agrees, that the collec@or is not to take 
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tithe from those articles ;—-Szconpbty, articles 
of product are Often cultivated which are 
not of a permanent nature, such as melons 
and cucumbers; and these are the increase 
of the earth : and the cause of obligation to 
the payment of Zakat upon land is increase ; 
whence it is that the land is subject to tri- 
bute, and therefore tithe isalso due: but, 
with respect to the articles of wood, bam- 
boos, and grass, the ground is not tilled or 
prepared for the cultivation of them; nay 
it is usual to clear them away; yet, ifa 
person were to till the ground with a view 
to the culture of such articles, his land 
would be subject to tithe. 

And an half tithe upon the product of 
lands watered by artificial means.—LanbD 
watered by means of buckets,or machinery, or 
watering camels, are subject to half tithe, *— 
according to Haneefa and the two disciples : 
—the latter, however, coincide in this, under 
the restriction, conditional, that the product 
be of a permanent nature, and that the 
quantity of product amount to five Wausks ; 
whereas Haneefa does not specify any such 
condition.—The reason why such lands are 
made subject to half tithe only is, that the 
expense of tillage greatly exceeds that of 
lands watered by rains, or by the periodical 
overflow of great rivers. 

Rule respecting lands which partake of 
both descriptions. —WitH respect to lands 
watered a part of the year by rivers anda 
part by labour, in regulating their propor- 
tion of impost, regard is to be had to the 
greater portion of the year; that is to say, 
if the land be suchas is watered by rivers 
for the greater part of the year, the impost 
is a tithe; but, if it be watered for the 
greater part of the year by4abour, it is only 
half tithe, or a twentieth. 

Asoo YoosaF has said that, upon every 
article the amount of which is not estimated 
by Wupks (such as saffron and cotton), tithe 
is due, provided its value be equal to that of 
tive Wusks of an article of the lowest value 
so cstimable (such as millet in the present 
tunes) ; because articles, the quantity of 
which the law does not hold to be estimable 
by Wusks, can have their Nisab ascertained 
only by estimation of the value; as is the 
case with articles of merchandise.—-Moham- 
med, on the other hand, alleges that tithe 
is due upon those articles, provided their 
quantity amount to the number five of the 
highest stan:'ard of ascertainment of quan- 
tity with respect to each ; for instance, cot- 
ton is weighcd by Mans and Hamls, each 
Fami containing three Mans; a Nisab of 
cotton therefore consists of five Hamls ; 
saffron, on the other hand, is weighed by 
Dirms, Astars, Rutls, and Mans; and the 
latter being the greatest of these, a Nisab of 
saffron, consequently, consists of five Mans 
weight.—The reason upon which Mohammed 
proceeds herein ig, that the Wusk is con- 
stituted the standard of estimation of Nisab 
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in grain & c. only on account of its being 
the largest standard by which their quan- 
tities can be ascertained ; and the same 
principle operates with respect to all other 
articles. 


A tithe due upon honey :—Titne is due 
upon honey where it is collected in tithe- 
lands. Shafei maintains that nothing is due 
upon honey, because that is an animal pro- 
duction, the same as silk, which being tithe- 
free, honey is so likewise.— The arguments 
of our cloctors are twofold : First, the Pro- 
phet ordained that honey should be subject 
to tithe ; SeconDpLy, bees collect their honey 
from blossoms and fruits, which articles 
being subject to tithe, it follows that honey, 
which is extracted from those, must be so 
likewise : contrary to the case of silk worms, 
because those feed upon leaves of trees, 
which are not subject to tithe. Haneefa 
holds tithe to be due upon honey, whether 
the quantity be great or small; he not re- 
garding Nisab as essential in this article.— 
Aboo Yoosaf has reported it as an opinion 
of Haneefa, that the Nisab of honey is to 
be ascertained by estimate, according to his 
general tenet upon the subject of Zakat ; 
and he further says, that nothing is due upon 
honey, unless the quantity amount to ten 
Kirbs (a Kirb teing fifty Mans), because 
this was the rule by which the trible of Syara 
paid tithe on their honey to the Prophet, 
Again, it is related as an opinion of Aboo 
Yoosaf, that a Nisab of honey consists of 
five Mans. According to Mohammed the 
Nisab in honey is five Sirks (a Sirk con- 
taining thirty-six Rutls), because the Sirk 
is the largest standard of quantity in honey, 
as the Wusk is in grain. And the same of 
sugar-cane ; that is to say, according to Mo- 
hammed, tithe is due upon sugar-cane where 
the quantity of sugar produced from it 
amounts to five Sirks. 

And upon wild honey and fruits :--Honry 
and fruits, collected in the wilderness, are 
subjects of tithe. This is the doctrine of the 
Zahir-Rawayet.-—It is related as an opinion 
of Aboo’ Yoosaf, that nothing whatever is 
due upon such articles, because the occasion 
of obligation to Zakat is the land being ofa 
productive nature, which is not the case in 
this instance. -The principle upon which the 
Zahir-Rawayet proceeds herein is, that all 
that is required to constitute land being pro- 
ductive, is the circumstance of its affording 
produce of any sort ; and produce does ap- 
pear in the articles above mentioned. 


And upon all the product of tithe lands, 
indiscriminately :—TI1THE is due upon all the 
produce of tithe-lands indiscriminately ; nor 
is any deduction to be made on account of 
the expense of men or cattle employed in 
tilling those lands, because the Prophet has 
ordained that ducs should be different in 
proportion to the difference of expense, and 
also that lands watered by rain shall þe sub- 
ject to tithe and those watered by labour to 
half-tithe ; wherefore the deduction əf ex- 
pense is needless. 
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And double tithe upon those lands when 
held by Toglibees.— Upon tithe lands, pos- 
sessed by persons of the Toas tribe, a two- 
fold Ashar, or fifth, must be levied ; and in 
this all the doctors agree.—It is recorded, 
however, a3 an opinion of Mohammed, that 
upon tithe-lands which may have been pur- 
chased by a Toglibee of a Mussulsman, a 
single tithe only should be levied } he hold- 
ing that the imposition upon lands does not 
iaei any alteration in consequence of a 
transition of the property. 

Cases of transition of property in land 
subject to double tithe.—Ir a Zimmee, or in- 
fidel subject, purchase land of a Toglibee, 
from which double tithe had used to be col- 
lected, the Zimmee must also pay double 
tithe upon it. In this all our doctors coin- 
cide, because it is lawful to require twice as 
much of a Zimmee as of a Mussulman,— 
whence it is that, if such an one were to 
come before the collector with merchandise, 
twice as much would be exacted of him as 
of a Mussulman. hta 
(that is to say, the same proportion of tithe 
continues to be imposed upon those lands) 
where a Mussulman purchases them of a 
Toglibee ; or where a Toglibee, being the 
proprietor, becomes a Mussulman. Haneefa 
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he will not have to pay any more than the 
said single impost, since a change in the 
property makes no alteration with respect to 
those rules to which the lands are subject. 
Land devolving from a Mussulman toa 
Zimmee becomes subject to tribute.—Ir a 
Mussulman sell his lands to a Christian, who 
is a Zimmee and not a Toglibee, and the 
Christian aforesaid have seizin of those lands, 
Haneefa holds that tribute is to be collected 
from the same, the payment of tribute being 
a consequence of nedeli. According to 
AbooYoosaf, the double tithe collected there- 
from is to be expended upon the objects of 
the expenditure of tribute, which is a mode 
of adjustment easier than that of thus ex- 
changing tithe for tribute. Mohammed holds 
that the lands remain subject to tithe as 
before ; and he morever maintains that the 
tithe, collected from these lands, is to be ap- 
plied to the purposes of Zakat.—It is to be 
observed that, if a Mussulman were to take 
those lands of a Christian in right of Shaffa,* 
or if the property in them were to revert to 
the seller, being a Mussulman, on account of 


-the sale having been invalid, in either case 


holds this opinion in all cases, whether the | 


land had originally belonged toa Toglibee, 
or the Toglibee had purchased them ofa 
Mussulman,—for in either case the rule of 
double impost continues, with respect to 
them, where they are purchased by a Mussul- 


man,-—because he holds double impost upon ' 
those lands to have been already irreversibly | 


established,* and, consequently that this 
incumbrance on the lands devolves to the 


Mussulman purchaser along with the pro- | 


perty, in the same manner as obtains in the 


case of a sale of tribute-lands, : 
maintains that, in the case here recited, a 


single tithe only is to be collected from the , 
subject to tithe as before. 


Mussulman proprietor ; nor will the lands, 
whilst in his possession, be subject to any 
further impost, since the only principle upon 
which double tithe had been exacted of the 
Toglibee was the infidelity of the proprietor; 
and this, upon the devolving of the property 
to a Mussulman, is done away, Ahoo Yoo. af, 
in the Kadooree, has further said that (ac- 
cording to the Rawayet-Saheeh) the opinion 
of Mohammed is the same as that here re- 
cited. Our author, however, remarks that 
it is most certain that Mohammed coincides 
entirely with Hanecfa in his general princi- 
ple, that the impost upon the land continues 
as before ; but he [Mohammed] carries this 
still farther ; for, as where a Mussulman pur- 
chases lands, subject to double impost, of a 
Toglibee, the same continues upon him, so 
if a Toglibce were to purchase lands ofa 
Mussulman, subject only to single impost, 
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By original cOmpacts between the Mus- 
sulmans.and Toglibees. This is expressed at 
large under the head of Seyir. 


Aboo Yoosaf ` 


the lands remain subject to tithe, as before ; 
in the first instance, because the Mussulman, 
as Shafee,t must effect his purpose (of ob- 
taining the lands in right of Shaffa) by 
means of a contract of sale with the proprie- 
tor, wherefore the transaction here, in fact, 
amounts to his purchasing the lands; and, 
in the second isntance, because, by the pro- 
perty in the land reverting to the Mussul- 
man proprietor, on account of an invalidity 
in the sale, the case remains the same as if 
no transfer by sale had ever been made ; 


ı moreover the Mussulman’s right is in no re- 


spect affected by such invalidity, since it is 
proper that that transaction be altogether 
disregarded ; whence the case remains the 
same as if no sale had ever taken place ; and 
for all these, reasons the land will continue 


Case, of a Mussalman.—Ir a Mussulman 
convert the ground of his habitation into a 
garden, the same having been his original 
property (that is to say, he being the first 
grantee), he owes tithe upon it where he 
waters it with tithe-water, or tribute where 
he waters it with tribute-water, because this 
land is not, in its original description, either 
tithe-land or tribute-land, and in such ground 
the mode of watering is the standard of the 
expense of cultivation. 

Case of a Majoos.—A Mayjoosf{ does not 
owe either tithe or tribute for his habitation, 
because Omar exempted dwellings from all 
impost. But, if the Majoos were to convert 
the ground of his habitation into a garden, 
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*Neighbourhood, or conjunction of pro- 


——]| perty, which gives a right of pre-emption. 


tThe person in whon®the right of pre- 
emption lies. 

{Meaning a worshipper of fire ;--a Magus 

jaian. 


menan 
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he owes tribute upon the same, although he 
should water it with tithe-water, as he cannot 
lie under any obligation to pay tithe, because 
that bears the sense of an oblation and act of 
piety, of which an infidel is held to be incap- 
able ; he is appointed, therefore, to pay tri- 
bute, which is conformable to his situation, 
as being a sort of infliction. Our author re- 
marks that analogy (from the opinion of the 
two disciple), would suggest that the Majoos 
owes tithe where the land is cultivated with 
tithe-water ; single tithe, according to Mo- 
hammed ; and double, according to Aboo 
Yoosaf :—the reasons for this have been re- 
lated before. 

Definition of tithe-water and of tribute- 
water.—RAIN-WATER, and the water of wells 
and fountains, and of lakes which are not 
under the particular authority of any indivi- 
dual, is what is termed tithe-water ; and the 
water of the artificial canals and aqueducts, 
constructed by the kings of Ajim (such as 
the river of Yezdejird), is tribute-water. 

THE river of Kharzim, called the Jyhoon 
[Oxus is tithe-water, according to Moham- 
med ; and so likewise is the Shyhoon, and 
also the Dijlet [Tigris] and the Firat [Euph- 
rates], because thoce rivers are not under the 
authority of any person whatever, nor is any 
one entitled toan exclusive privilege with 
respect to them, wherefore they are the same 
as the open sea. Aboo Yoosaf considers the 
waters of all those rivers as tribute-water, 
because bridges of boats are occasionally 
thrown over them, which is an act of seizin, 
evincing that those who do so are the guar- 
dians of the stream ; and hence the water of 
those rivers must necessarily be deemed 
tribute-water. 


Impost upon land the property of Toglib 
women or infants.—TuHe lands of infants or 
women of the Toglib tribe are subject to the 
same laws as those of the menef that tribe: 
that is to say, upon their tithe-land’® isim- 
posed double tithe, and upon theis tribute- 
land single tribute ; because peace was made 
with them on the terms of double contribu- 
tion to purposes of charity, but not to the 
service of the state : moreover, the lands of 
Mussulman infants or women are subject to 
a single tithe, and therefore the same is to 
be levied twofold upon the lands of Toglib 
women and children. 


Upon fountains of pitch or bitumen, or 
wells of sulphur, nothing is due where they 
are found in tithe-lands, because those pro- 
ductions do not come under the description 
of growing out of the earth [vegetables], but 
are rather the same as the water of fountains, 
which sprung out of its bosom, and are not 
subject to any impost. The proprietor of 
such places, however, is subject to tribute 
where they exist in tribute-lands ; but this 
is to be understood only provided the con- 
tiguous soil be @apable of cultivation, because 
the imposition of tribute depends upon the 
proprietor of the land being able to cultivate 
the same. 
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CHAPTER VII. 


OF THE DISBURSEMENT OF ZAKAT, AND OF 
THE PERSONS TO WHOSE USE IT IS TO BE 
APPLIED. 

Persons to whose use Zakat is to be applied. 
—Tne objects of the disbursement of kat 
are of eight different descriptions: Frrst, 
Fakeers;—Szconpty, Miskeens;*—TH1rbDLy, 
the collector of Zakat, (provided he be not a 
Hashimeeft);—Fourtu.Ly, Mokatibs, (upon 
whom Zakat is bestowed, in order to enable 
them, by fulfilling their contract of Kitabat, 
to procure their freedom);-—-FirTHiy, debtors 
not possessed of property amounting to a 
Nisab;~—Sixtuty, Fee Sabeel Oola [in the 
service of Godf{];--SzveNTHLY, Ibnus Sa- 
beel, or travellers;—and ErcHTuHiy, Mowlk- 
futal-kaloob.§ And those eight descriptions 
are the original objects of the expenditure of 
Zakat, being particularly specified as such in 
the Koran; and there are, therefore, no other 
proper or legal objects of its application. 
With respect tô the last, however (Mowle- 
futal-kaloob], the law has ceased to operate, 
since the time of the Prophet, because he 
used to bestow Zakat upon them as a bribe 
or gratuity to prevent them from molesting 
the Mussulmans, and also to secure their 
occasional assistance ; but when God gave 
strength to the faith, and to its followers, 
and rendered the Mussulmans independent 
of such assistance, the occasion of bestowing 
this gratuity upon them no longer remained ; 
and all the doctors unite in this opinion. _ 

Definition of the terms Fakeer and Mis- 
keen. -By tle term Fakeers is to be under- 
stood persons posses‘ed of property, the whole 
of which, however, amounts to somewhat less 
thana Nisab. By Miskeens is understood 
persons who have no property whatever. The 
comment upon the terms Fakeer and Miskeen 
is recorded from Aboo Haneefa. Some, how- 
ever, hold the reverse description to be true. 

Allowance to the collector.— Tur Imam is 
to allow the officer employed in the collection 
of Zakat as much out of it as is in propor- 
tion to his labour : as much, therefore, is to 
be allowed as may suffice for himself and his 
assistants ; and his allowance is not fixed to 
an eighth. Shafei argues that Zakat, being 
appropriated to eight different objects, be- 


*Fakeer and Miskeen both apply to per- 
sons in want; the distinction between_ these 
two terms is fully explained in the definition 
of them a little lower down. | 

+A descegdant from the tribe of the Pro- 

het. 
‘ tThe meaning of this phrase is more par- 
ticularly described in another part of this 
chapter. 

éThe translator is not able to find any 
precise meaning for this term in the lexicons. 
By Kuloob is understood an Asil, Arbee, or 
original Arabian of the desert, and it is pro- 
bable that some tribe of these is alluded to 
in this place. 
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comes thus divided into eight equal lots, of 
which one is the right of the collector, who 
is consequently entitled to an eighth of the 
whole. Our doctors argue that, as Zakat is 
paid to the collector, not as alms, but, in the 
manner of a reward for service performed, 
it follows that the proportion paid him must 
be whatever may suffice for that purpose ; 
and hence it is that the collector is entitled 
to pay himself out of the collections of Zakat 
although he should be rich.* 

Definition of other terms.—-By the phrase 
Feear-Rikab, mentioned in_ the Koran 
(where it treats of the objects of expenditure 
of Zakat), is to be understood Mokatibs: this 
definition is taken from Seyid Ben Jeervo. 
And by the term Gharumeen, in the same 

ssage, are meant debtors : Shafei says that 
it means persons who have involved them- 
selves in composing the ditferences of others. 
By the phrase Fee Sabeel Oola, in the same 
passage, is to be understood (according to 
Aboo Yoosaf) a person who, by proverty of 
estate, is incapacitated and cut off fom 
taking a part in the wars of the faith; that 
1s, in the Jihad Farz. Mohammed, on the 
contrary, argues that the phrase here men- 
tioned applies to a person who, by poverty, 
is incapacitated from performing pilgrimage: 
the latter description, however, is necessarily 
implied and understood in the former ; 
whence the phrase in question may be said 
to apply to both. It is to be observed that 
(according to our doctors) no portion of Zakat 
is to be paid to such warriors as are in a state 
of affluence, none being objects of its appli- 
cation but those who are poor.., 

By the term Ibnus Sabecl [travellers] is to 
be understood persons, in a strange place, 
having left their property at home, and who 
are consequently destitute of means of sup- 

ort. 

j Tug seven descriptions of persons here 
specified are the proper objects of the ap- 
plication of Zakat; and a proprietor (who 
chooses to disburse his Zakat himself, and 
not to pay it to the collector) is at liberty 
either to distribute it, in equal shares, among 
sewen persons of those different descriptions, 
or to pay the whole to one of them,-—This is 
the opinion of our doctors.-~ Shafei has said 
that a proprietor is not at liberty himself to 
disburse the Zakat upon his own property in 
any other way than bestowing a part upon 
three individuals of each several description. 
The arguments on both sides here turn on 
some peculiarities ın the Arabic language. 
Our doctors take their opinion from Amroo 
Bin Abbas. 8 

Zakat not to be bestowed upon Zimmees. 
—Ir is not lawful to bestow Zakat upon a 
Zimmee, or infidel subject, because the Pro- 
phet directed Maaz, saying, ‘‘Take ZAKAT 
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*An objectior! and reply are here omitted, 
as they turn solely upon points of verbal 
criticism, and consequently do not‘ admit of 
an intelligible translation. 
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from the rich Mussulmans, and bestow it upon 
the poor Mussulmans.’’—But although infidel 
subjects are not entitled to share in Zakat, 

et other alms may be bestowed upon them 
in the manner of Sadka, or almsgift.—Shafei 
says that they aie prohibited from partaking 
of these also, as wellas of Zakat: but our 
doctors ground their opinion on this point 
upon a precept of the Prophet, who has or- 
dained that alms should be bestowed upon 
persons of every religion indiscriminately ; 
and our doctors also allege, that if it were 
not on account of the directions to Maaz, be- 
fore quoted, they should deem the bestowing 
of Zakat upon Zimmees to be legal. 

Cases which do not constitute a payment of 
Zakat.—Ir a person employ the Zakat upon 
his property in the erection of a mosque, or 
the burial of the dead, yet his Zakat is not 
considered as being thereby discharged, be- 


/ cause, in the payment of Zakat, it is estab- 


j 
i 
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lished as a principle that it shall be made 
over to the person or persons entitled to it; 
and such delivery does not appear in this 
case, 

Ir Zakat be employed in discharging the 
debts of a defunct, this is not considered asa 
payment of Zakat, because delivery docs not 
appear in this instance. 

IF a person employ the Zakat upon his pro- 
perty in the purchase of a slave, for the pur- 
pose of granting him his freedom, this is not 
a discharge of Zakat. Imam Malik main- 
tains that this act amounts to a due discharge 
of Zakat ; because he alleges that the phrase 
Feear-Rikab, which occurs in the Koran, ap- 
plies to a slave thus bought and liberated ; 
but our doctors argue that the emancipation 
of a slave amounts simply toa dereliction of 
property, and docs not in any respect bear 
the construction of delivery or transfer of 
possession. 

Persons who are not the proper objects of 
its appdicatioh.—It is not lawful to bestow 
any part of Zakat upon the rich, the Prophet 
having Aeclared that “alms are not lawful 
to the wealthy.’’ --Shafei extends the use of 
Zakat to warriors, although they should be 
rich; but the precept here quoted 1s in proof 
against him. 

It is not lawful for an owner of property to 
pay the Zakat upon it to his father, grand- 
father, or great-grandfather ; nor to his 
son, grandson, or great-grandson ; because 
the use of property betwcen him and those 
persons is conjunct, —that is to say, each of 
those relatives is entitled to the use of the 
other’s property ; and hence transfer of pro- 
perty, in its full sense, does not exist in these 
cases. 

It is not lawful for a proprietor to pay the 
Zakat upon his property to his wife, because 
the use of property is common between the 
husband and wife, according to general cus- 
tom ; nor is it lawful fora .wife to pay the 
Zakat upon her property to her husband 
(according to Haneefa), for the same reason. 
The two disciples have said that it is lawful 
to give Zakat to the husband, because the 
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wife of Abd-’Oola-bin-Masood asked the 
Prophet whether she should give Sadka to 
her husband ?—to which he replied,—‘‘You 
have two duties, one, that of Sapka, the 
other, that of RELATIONSHIP.’’—But to this 
our doctors reply. from Haneefa, that by the 
term Sadka, mentioned in this tradition, 
is to be understood the Sadka Nifl, or volun- 
tary alms.* 

Ir is not lawful for a proprietor to bestow 
the Zakat of his property upon his own Mo- 
katib, or Am Walid, or Modabbir, because 
in none of these cases is there a transfer of 
property, since that which falls to a slave 
becomes the property of his master ;—anda 
master has, in like manner, a superior right 
in the property of his Mokatib, whence the 
master’s transfer of property to him cannot 
be established. 

Ir is not lawful for a proprietor to bestow 
the Zakat of his property upon his slave, 
whom he may have partially emancipated, 
(according to Haneefa) because such a slave 
is held by him to stand as a Mokatib; but the 
two disciples maintain that the bestowing of 
Zakat upon such a slave is ‘egal, because 
they hold this slave to bea debtor to his 
master.t 

Ir is not lawful to bestow Zakat upon the 
slave of a rich man, because, if it be made 
over to the slave, it becomes the property of 
his master, and the master being rich, the 
delivery of Zakat to him is illegal. And, in 
like manner, it is illegal to bestow Zakat 
upon the child ofa rich person, being an in- 
fant, since the child is supposed to be rich in 
the property of the father ; contrary to the 
case of the child ofa rich person, being an 
adult, who is poor, he not being accounted 
rich in the property of his father, although 
his subsistence be a debt upon his parents : 
and also contrary to the case of the wife of a 
rich person, because she, if she be poor, is 
not accounted rich in the property nf the 
husband, or in proportion to, or on account 
of, the subsistence she enjoys from hitfn. 

Ir is not lawful to bestow any part of 
Zakat upon persons of the tribe of Hashim ; 
the Prophet having said, ‘‘O, descendants of 
Hashim ! of a truth Gop hath rendered un- 
lawful to you the Guoosatva [water dirted by 
ablution of men, and also their Currk [fifth, ] 
and in heu thereof he hath ordained to you 
a fifth of the fifth of all plunder :’’ and by 
the term Ghoosala ıs here to be understood 
the Zakat upon property, which is not lawful 
to Hashimees : contrary to Sadka Nifl: and 
by the term Chirk is to be understood the 
same. By the tribe of Hashim are here to 
be understood the families of Alee, and 


*In opposition to Zakat, which comes un- 
der the description of Sadka Farz, or obliga- 


Abbas, and Jafir, and Akleel, and Haris- 
Ibnal-Mootlib ; all these deriving their de- 
scent from Hashim the son of Minaf. But 
by the same Hashim, in the words of the 
Prophet before quoted, is to be particularly 
understood Hashim the great-grandfather 
of the Prophet, who also gives a name toa 
tribe.* 

Zakat is dischargd by the erroneous appli- 
cation of it to an improper person.— If 
a person were to bestow Zakat upon another, 
erroneousuly supposing him to be a proper 
object of its application, and should after- 
wards discover him to be rich, or a Hashimee, 
or an infidel,—or, if he should give Zakat to 
a person in the dark, and afterwards discover 
that person to be his father, or his son,—in 
these cases Zakat is considered to be fully 
discharged, and no longer to remain due.— 
This is according to Haneefa and Moham- 
med.—Aboo Yoosaf has said that, in the 
cases here recited, Zakat is still held to re- 
main due, because it was in the power of 
that person to inauire into, and discover the 
particulars concerning him upon whom he 
bestowed Zakat previous to making it over 
to him ; and such being the case, where he 1s 
guilty of an evident neglect, his act is null, 
and consequently the Zakat is still a debt 
upon him ; the same as where there are seve- 
ral vessels of water, some clean and others 
unclean,---or several garments, some pure 
and others defiled. -in which case, if a per- 
son, after due deliberation, select one of the 
pots of water, and. pe:form his ablution with 
it, or put on one of the garments, and say 
his prayers, and he should afterwards appear 
to have committed an error, a repetition of 
the prayer or ablution is held to be incum- 
bent upon him.- Haneefa and Mohammed 
support their opinion, in this case, upon a 
decision recorded of the Prophet in a similar 
instance ; and they moreover argue, that a 
knowledge of the situation and circum- 
stances of men is only to be formed from con- 
jecture and cannot be easily obtained to a 
degree of decisive certainty, wherefore the 
matter is to be taken according to the donor’s 
conception of it; the same as ina case of 
prayer, where if a man, intending to turn 
his face towards the Kaba, were to look in 
another direction, and pray and his mistake 
afterwards appear, a repetition of the prayer 
is not incumbent upon him. Itis recorded 
as an opinion of Hancefa, that Zakat ìs to 
be held discharged if thus bestowed by mis- 
take, upon a rich person, but not if bestowed 
upon a Hashimee, a parent, ora child; but 
the Zahir-Ravesayet accords with what was 
before advanced.—What is here mentioned 
proceeds upon a supposition that the Zakat 
has been bestowed after due deliberation, in 
consequence of the donor conceiving that 
the receiver is a proper object of its applica- 


tory alms ; and c@nsequently what is quoted |__ _ —-- -————— 


above by the two disciples does not in any 
respect apply to the present case. 

tThat is for the remainder of his bondage. 
lor a full explanation of this, see Ittak. 


*What follows of this passage relates 
merely to the Arabian tribes, and is there- 
fore quite useless. 
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tion; but he should not have deliberated, 
or if, after deliberation, a doubt still remain, 
the Zakat is not discharged, unless it after- 
wards appear that the receiver wasa proper 
object of its application. . 

Unless that person be the slave or Makatib 
of the donor.—-Ir a person bestow Zakat 
upon another, and afterwards discover that 
this other is his own slave or Mokatib, this 
ig not held to bea discharge of his Zakat, 
because, in this case, there is no transfer of 
property (according to what has been already 
gemarked), and the discharge of Zakat rests 
upon a complete transfer of it, as was for- 
merly explained. 

Ir is not thought proper to bestow Zakat 
upon a person possessed of a complete Nisab 
in any property whatever, such an one being 
considered as coming under the description 
of Ghannee [rich], because this is the law 
term for any one possessed of a Nisab; but 
the condition on which any person is 
accounted a Ghannce is, that the Nisab 
which constitutes his property be exclusive 
of all demands or incumbrances (such as 
debts, and so forth); and on this precise 
quantity of absolute property no Zakat is 
legally due from the proprietor, the increase 
thereof (understood in the lapse of Hawlan- 
Hawl) being a condition of the obligation to 
Zakat. 

Other persons upon whom Zakat may be 
lawfully bestowed.—It is lawful to bestow 
Zakat upon a person possessed of less than a 
Nisah, although he be sound in body and 
capable of labour, because such an one 
comes under the description of a Fakeer, 
who is one of the specified objects of its 
application, and also, because actual neces- 
sity in the situation or circumstances of the 
object is difficult to be ascertained, and 
therefore the rule is restricted to that 
description which affords argument of such 
necessity; and a deficiency in worldly 
property, to the amount ofa Nisab, affords 
such argument of necessity with respect to 
the proprietor. 

Ir a person were to bestow to,the amount 
of two hundred Dirms, or upwards of the 
Zakat of his property, upon one individual, 
such a procedure is abominable, but yet is 
legal.—Ziffer has said that this is illegal ; 
because in the act of bestowing that quantity 
of Zakat, the person who receives it becomes 
a Ghannee,* which would induce the idea 
of Zakat being bestowed upon a Ghanee ; 
but to this our doctors reply, that the 
opulence of the person in question isan 
effect of the gift of Zakat to kim, and there- 
fore he does not come within the description 
of a Ghannee until after it has been bestowed, 
—yet, where discharge of Zakat tends to 
bring any one within the description of 
Ghannee, it is abominable, the same as 
prayer when performed, near any filth. 
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*Iíterally, a rich person, in opposition to 
‘Fakeer, a poor person. 
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Asoo Haneera has said, “I regard it as 
most laudable to bestow upon a FAKEER, 
ZAKAT to such an amount as may preclude 
nn from the necessity of begging for that 
ay.’ 

Zakat of one city not transferable to 
another except in certain cases —-THeE trans- 
fer of Zakat from one city to another is 
abominable, it being rather indispensable 
that the Zakat of every city be bestowed 
upon the claimants of that city ; and also, 
because in this a regard is had to the rights 
or Jowar [neighbourhood] :—and hence, it 
is abominable in men to transfer the Zakat 
upon their property from their own city to 
another, except either for the use of their 
relations, or for the purpose of assisting those 
who may be in greater necessity than the 
inhabitants of their own city ; because in the 
one case exists the peculiar duty of con- 
sanguinity, and in the other the application of 
relief where it is most required.—But 
although the transfer of Zakat from one 
city to another, excepting for the purposes 
here mentioned, be accounted abominable, 
yet it amounts toa valid discharge of Zakat 

ecause the term Fakeer, mentioned in the 
sacred writings as one of the proper objects 
of the application of Zakat, is not local but 
general. 
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CHAPTER VIII. 
OF SADKA-FITTIR 


Definition of the term.—By Sadka-fittir is 
understood the alms bestowed upon the poor 
an the Yd-al Fittir, or festival of breaking 

ent. 

Obligation of Sadka-fittir,—Sadka-fittir 
is incumbent upon all free Mussulmans 
possessed Öf property to the amount ofa 
Nisdb clear of incumbrance. The obligation 
to Sadka-fittir is founded on a precept of the 
Prophet, who, in a discourse upon the 
festival of breaking Lent, said, ‘‘Let every 
person, whether INFANT Or ADULT bestow 
[upon the poor] half a Saa of wheat, or 
one Saa of millet or of barley.” This 
saying is recorded by Salha-Adwee, but 
being of the class of Hidees Ahad,* it 
establishes only a moral but nota religious 
obligation. 

Conditions of the obli cation. — FREEDOM is 
made a condition, in order that the assign- 
ment [of the Saduka] mav be complete : and 
Islam, or profession of the faith, is also 
made a condition, in order that this dona- 
tion may bear the construction of an obligation 
and act of piety, of which infidels are held 
incapable : and the possession of a Nisab is 
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*The singular traditions :—that is, those 
which are not included among the approved 
traditions, and therefore are not supposed to 
be possessed of the same authority. 
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also made a condition, the Prophet having 
declared ‘“‘Alms are not expected to be 
bestowed but from the ability of the RICH.” 
Shafei has said that the Sadka-fittir 1s 
incumbent upon every person who possesses 
property to the amount or value of one 
day’s subsistence for himself and family ; 
but the above precept of the Prophet is in 
proof against him.—It is to be observed that 
wealth is determined at the rate of a Nisab, 
because that is the standard by which the 
law measures it ; but this, with the reserve 
of its being exclusive of all incumbrances, 
as whatever may beso occupied is accounted 
non-existent ; but increase in it is not a 
condition.— There are three thingsconnected 
with the possession of a Nisab, such as here 
described ; First, prohibition against the 
acceptance of alms ; Seconp.y, obligation 
to perform sacrifice ; and THIRDLY, obliga- 
tion to bestow Sadka-fittir. 

Persons upon whom, orin whose behalf, it 
is incumbent.—TuHeE Sadka-fittir is incum- 
bent upon every individual respectively. Ebn 
Amir having recorded that the Prophet has 
constituted Sadka-fittir an absolute injunc- 
tion [Farz] upon all mankind and both 
sexes, indiscriminately. 

Ir is incumbent upon aman to discharge 
the Sadka-fittir in behalf of his children, 
being infants, because he is their guardian, 
and their proivision is a fdebt upon him ; 
wherefore the accomplishment of their duties 
of Sadka must also rest upon him, this being 
considered as a part of their provision. And, 
in the same manner, a man must discharge 
the Sadka-fittir in behalf of his male and 
female slaves, he being their guardian, and 
their subsistence depending upon him. What 
is here advanced proceeds entirely upon a 
supposition that the slaves are not held by 
the proprietor merely in the way of traffick ; 
and also that his children are not possessed 
of any independent property; for, if the 
children be possessed of propert¥, theis Sad- 
ka-fittir is to be discharged out of thaf, ac- 
cording to the two Sheicks. Moh&mmed 
contradicts their opinion in this instance. 
The argument of the two Sheicks is that 
the lawgiver has considered Sadka-fittir the 
same as Nifka,* and therefore it is to be 
held as such. 

Persons upon whom, or in whose behalf, it 
ts not incumbent.—-Tue Sadka-fittir is not 
incumbent upon a man in behalf of his wife 
because his power of guardianship and pro- 
vision, with respect to her, is incomplete, 
since a husband is not guardian over his wife 
any farther than respects the rights of mar- 
riage, nor does the provision for her rest 
upon him any further than with respect to 
food, clothing, and lodging, whicharetermed 
Rawatib [necessaries], any thing beyond 
which he is not accountable for.—And, in 
the same manner, it is not incumbent upon 


*The subsistence due to a wife, parent, 


child, and other relations. 
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a man to disburse the Sadka-fittir for his 
children, being adults, although these form 
a part of his family, because he is not in- 
vested with any authority of guardianship 
over them.-—But yet if a man was to dis- 
burse the Sadka-fittir on behalf of his wife, 
or adult children, without their desire, it is 
lawful, on a principle of benevolence, their 
consent being by custom understood. 

Ir is not incumbent upon men to pay the 
Sadka-fittir for their Mokatibs ; neither is it 
incumbent on a Mokatib to pay it on his own 
account, such an one coming under the de- 
scription of a Fakeer. 

Excention.—Ir is incumbent on men to 
pay Sadka-fittir on behalf of their Modabbirs 
and Am-Walids, as being invested with 
complcte authority over them. 

Not incumbent on behalf of slaves kept as 
articles of traffic.—Ir is not incumbent 
upon men to pay Sadka-fittir on behalf of 
their male and female slaves designed for 
sale as merchandise. Shafci alleges that the 
Sacdka-fittir is obligatory upon such slaves, 
and that the psoprietor is to pay it for 
them ; and that the Zakat upon them is due 
from the proprietor. In short, Shafei holds 
that Saclka-fittir is due from the slave, and 
Zakat from their proprietor, on two distinct 
and separate accounts; and consequently, 
that this does not induce the idea ofa repe- 
tition of Sadka upon one and the same pro- 
perty ; but with our doctors the obligation 
to Sadka-titter, on behalf of slaves, is held 
to rest upon their owner, the same as Zakat ; 
and consequently, if the payment of the 
former were incumbent, it would admit the 
idea of two Sadkas upon one property within 
the year, which is illegal. 

Nor on behalf of a partnership slave.— 
No Sadka-fittir is incumbent upon any of 
the proprietors on account of a partnership 
slave, because none of them, individually, is 
invested with complete authority over him, 
nor obliged to furnish his entire provision. 
And, in the same manner, no Sadka-fitter is 
incumbent upon any of the proprietors, on 
account of two or more partnership slaves, 
according to Haneefa.—The two disciples 
have said that, in this case, Sadka-fittir is 
incumbent upon the proprietor ; but in such 
a degree only, with respect to their shares, 
as may amount toa complete slave or slaves, 
and not to any fractional part or portion of 
them : for instance, if there were five slaves 
held in partnership by two men, each part- 
ner would have to pay Sadka-fittir for two 
slaves, and not for two and a half.—Some, 
however, have said that the “two disciples 
agree with Haneefa in their doctrine upon 
this point, because the share of each partner, 
individually, cannot be collected into any 
particular slave or slaves, until a partition 
take place of the partnership stock, and con- 
sequently none of shen appertains to either 

artner in particula. 
Incumbeni on behalf of infidel daves.— 
Ir is incumbent upon Mussulmans to pay the 
Sadka-fittir for their infidel slaves, an the 
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authority of the tradition of Salba-Adwee, 
already quoted, because there the term slaves 
is used generally, and is not restrictively 
applied to Mussulman slaves : more over in 
the traditions of Abbas, it appears that the 
Prophet said ‘‘Render SADKA-FITTIR on be- 
half of every freeman, and also of every 
slave, be that slave a CHRISTIAN, a JEw, 
or a Pacan :” and further, it is incum- 
bent, because the occasion of the obligation 
is here established, and the proprietor [of 
the slave] is capable of taking upon him the 
responsibility for such obligations. Shafei 
maintains that, in this instance, no Sadka- 
fittir is due, because the obligation to Sadka- 
fittir rests upon a slave himself, and not 
upon his owner ; and the former (in the case 
here supposed) is incapable of such obliga- 
tion, as being an infidel. 

But not on behalf of a slave the property 
of an infidel.—Ir the slave be a Mussulman, 
and his master an infidel, in this case no 
Sadka-fittir whatever is due for such slave, 
according to all the doctors ; according to 
our doctors, evidently, because they hold the 
obligation of Sadka-fittir, with respect to 
the slave, to rest upon the master, and here 
the master isan infidel ; and, according to 
Shafei, because he holds the obligation to 
rest upon the slave himself, to be discharged 
by his master ; and the master, in the pre- 
sent case, is incapable of discharging it, as 
being an infidel. 

Case of a slave sold witha reserve of op- 
tion.—I a slave be sold with a reserve of 
option to one of the parties, the seller or the 

urchaser, determinable on the ensuing fes- 
tival of Fittir, in this case the Sadka fittir, 
on behalf of that slave, is incumbent upon 
the party to whom he may ultimately belong. 
—Ziffer alleges that the discharge of the 
Sadka-fittir rests with the party in whose 
behalf reserve of option was made a con- 
dition, because the authority over that slave 
is in fact vested in him. Shafei maintains 
that it rests with him who has possession in 
the interim, whom he holds to be the pur- 
chaser, on this ground, that the furnishing 
Sadka-fittir is one of the rules of possession, 
the same as furnishing subsistence.—Our 
doctors argue that the possession of the 
slave in the present case, is a matter which 
remains in suspense, since, if he to whom 
the option was reserved choose to dissolve the 
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sale, the property in the slave reverts to the . 


seller ; but, on the other hand, if he confirm | 


the sale and render it valid, the slave be- 
comes the property of the purchaser from 
the period of the original engagement ; and 
the possession thus remaining in suspense, 
that which depends upon such possession 
must remain suspended also : contrary to the 
case of Nifka, which is requisite from day 
to day, to supply the wants of nature, and 
is consequently incapable of such suspen- 
eion. And if this slavg be an article of 
traffick, the same difference of opinion holds 
with respect to the Zakat upon him. 


oe 


[VoL. I. 


Section.—-Of the measure of Sadka-fittir 
and of the Time of tts Obligation and tts 
Discharge. 

Proportion of Sudka-fittir and the articles 
in which it may be discharged —T ne measure 
of Sadka-fittir in wheat, or flour or bran, 
or in dried fruits, is an half Saa ; and in 
dates or barley it is one Saa. The two dis- 
ciples say that dried fruits are the same as 
barley in this respect ; and there is also one 
tradition of the opinion of Haneefa to the 
same effect.—The former is the doctrine re- 
corded in the Jama Sagheer. Shafei says 
that the measure of a Sadka-fittir, in all the 
articles here specified, is one Sea; because 
Aboo Seyid Kadooree remarks that this was 
the customary Sadka-fittir in all articles in 
the time of the Prophet.—Our doctors sup- 
port what was before advanced on the 
authority of the tradition of Salba Adwee, 
already repeatedly quoted ; and the doctrine 
of the whole of the companions (such as the 
Kholfa Rashidine* and others), is consonant 
to that of our doctors: the tradition, also, 
of Aboo Seyid, cited by Shafei, implies no 
more than that, in the time of the Prophet, 
people were accustomed in giving something 
over what was obligatory.-—The two disciples 
allege (in support of their opinion, that 
dried fruits are the same as barley) that 
Khurma [dried dates] is one species of dried 
fruits ; and they being considered the same 
as barley, it follows that all dried fruits, as 
being of one general description, should be 
subject to the same rule. The argument of 
Haneefa is, that dried fruits and barley are 
of a corresponding nature, because as the 
poor eat the flour of wheat with its bran, so 
do they dried fruit with its core or stone: 
contrary to dates, which are the sameas 
barley, in as much as the stones of the one 
and the bran of the other are thrown away. 
—Barley-meal is the same as barley; but it 
is best that, in discharging the Sadka-fittir 
in the flour ôr bran of either barley or wheat, 
attention be paid to the value ; that is to say 
if, for’ instance, the value of half a Sia of 
flour be equal to that of the same quantity 
of wheat, it will suffice to give half a Saa of 
flour, but otherwise not ; and the same with 
respect to barley-meal.—This is not noticed 
in the Jama Sagheer, because the value of 


i meal or Hour does not commonly fall short 


of that of the grain, but rather generally 
exceeds it. 

In discharging the Sadka-fittir with bread 
regard is to be had to the value only ; this is 
approved doctrine. 

The half Saa now mentioned is to be ascer- 
tained by weight, according to Haneefa ; 
but the two disciples hold that it is to be 
ascertained by measure. 

In discharging the Sadka-fittir, flour is 
preferable to wheat, and money is prefera le 
to flour according to what is recorded from 
Aboo Yousaf; because mgney Satisfies the 
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wants most amply, and flour most readily : 
contrary to wheat, which, after it is be- 
stowed, requires to be made flour before it is 
fit for use.—It is recorded, as an opinion of 
Aboo Bikr Ayamush, that wheat is prefer- 
able either to flour or money, because this is 
universally admitted to bea proper article 
in which to discharge the Sadka fittir, 
whereas concerning money and flour there 
are various opinions. 

Tue Saa, according to Aboo Haneefa and 
Mohammed, consists of eight Ratls* of the 
Ratls of lrak.—Aboo Yoosaf has said that it 
is only five Ratls and one third ; and this 
is also the doctrine of Shafei : the Prophet 
having said ‘‘Our Saa is smaller than that 
of others.’’—The arguementof the Tirrafinef, 
in this case, is, that it is recorded by the 
Prophet, that he performed the Woozo by 
the Mid (which is two Ratls), and the Ghosl 
by the Saa (which is eight Ralts) ; and the 
Saa of Omar was the same: moreover, this 
Saa is small compared with that of Hashi- 
mee, which was the Saa in common use, 
wherefore it ıs lawful to regard that men- 
tioned in the tradition above quoted as the 
standard in Sadka-fittir. 

Time of the commencement of the obliga- 
tion. Tur obligation to the performance of 
the Sadka fittir commences with the dawn of 
the morning of the festival of Fittir ; that 
is to say, the arr.val of that specified period 
is a condition of its obligation. Shafei 
alleges that the obligation commences with 
the sunset of the !ast day of Ramzan :—and 
the result of this difference of opinion is, 
that if (for instance) an infidel were to be 
converted, and to become a Mus;ulman,—or, 
if a child were to be born, —on the eve of the 
festival of Fittir, theSadka- fittir would bedue 
on account of theconvertofthe child, accord- 
ingtoourdoctors; but, according to Shafei, it 
would not be due: and, on the other hand, 
if a man’s child, or male or female glave, 
were to die on the last night of Rathzan 
Sadka-fittir is incumbent upon him or? their 
account, according to Shafei; but it would 
not be so, according to our doctors —The 
argument of Shafei, in this case, is that the 
Sadka-fittir is essentially connected with, 
and bears relation to Fittir [the act of break. 
ing of fast], as the connection of the terms 


evinces; and the sunset of the last day of ` 


Ramzan is the time of Fittir, because the 
fast may be then broken.—*Fo this our 
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doctors reply, by admitting that the Sadka- ` 


fittır is certainly connected with the act of 
fittir, but the Fittir has reference to the 
day, and not to the night, whence it is that 
this period is expressed by the words Yawm- 
al-fittir [day of breaking fast], and not by 
the words Lail-al-fittir [night 
fast] 


ae we eco, x 


eA Ratl is abou? fourteen ounces. 
tLiterally, the two extremes, as being the 
oldest and youngest of the three orthodox 
doctors ; namely, Hanneefa and Mohammed. 


of breaking , 


; and hence it follows that the obliga- | tracted.—MARRIAGE is contracted,—that is 
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tion to the performance of Sadka-ffttir if 
connected with the morning of the festival 
of Fittir, and not with the eve thereof. 

Ir is most laudable that men discharge their 
Sadka-fittir on the day of the festival of 
Fittir, before they proceed to the mosque to 

perform the prayers of that festival, because 
the Prophet did thus; and also, because the 
precept regarding Sadka-fittir was issued 
with a view that this donation might relieve 
the wants of the poor, and thereby enable 
them to enjoy the festival, and to unite in 
the duties of it with a cheerful mind; and 
the design is best answered by the donation 
being made before prayer. 

Ir tha Sadka-fittir be discharged previous 
to the day of the festival of Fittir, it is 
lawful ; because the discharge of an obliga- 
tion, at any time after the establishment of 
the cause of the obligation, is legal, in the 
same manner as that of Zakat previous to 
the lapse of Hawlan-Hawl. 

IF a person were not to discharge the 
Sadka-fittir within the day of the festival 
of Fittir, yet the obligation still continues, 
and it is proper that it be made good after- 
wards, because the obligation of it is imposed 
with a view to the relief of the poor, which 
object still remains; contrary to sacrifice, 
the obligation to which, if it be neglected on 
the Yawm-al Nihr [the day of sacrifice, being 
the tenth of the month Zee-al Hidjce], drops 
altogether ;—-this being merely an act of 
piety, in which the wants or rights of others 
are no way concerned. 
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OF NIKKAH, OR MARRIAGE. 
Definition of the term.—NIKKAHn, in its 
primitive sense, mans carnal conjunction. 
Some have said that it signifies conjunction 
generally. In the language of the law it 
implies a particular contract used for the 
purpose rf legalizing generation. 
Chap. I.—Introductory. 
Chap. II.—Of Guardianship and Equa- 


lity. 
Chap. HI.—Of the Mihr. or Dower. 
Chap 1V.-—-Of the Marriage of Slaves 
Chap. V.—Of the Marriage ef Infidels. 
Chap. VI.—Of Kissm, or Partition. 
b 


CHAPTER I. 
Forms under which marriage may be con- 


to say, is effected and legally confirme d, —by 
means of declaratian and consent, both ex 
pressed in the preterite, because although the 
use of preterite be to relate that which is 
past, yet it has been adopted, in the law, in 
a creative sense, to answer the necessity of 


26 


MARRIAGE. 


VoL. L. 


the case.*—Dec'aration, in the law, signifies 
the speeeh which first proceeds from one of 
two contracting parties, and consent the 
speech which proceeds from the other in re- 
ply to the declaration. 

MARRIAGE may also be contracted by the 
parties expressing themselves, one in the 
imperative, and the other in the preterite ; 
as ifa man were to say to another ‘‘Contract 
your daughter in marriage to me,’’—and he 
were to reply. “I have contracted” [my 
daughter to you]—because his words ‘'Gon- 
tract your daughter to me’’ are expressive 
of a commission of agency, empowering to 
contract in marriage ; and one person may 
be authorized to act on both sides in mar- 
riage (as shall be hereafter explained) ; where- 
fore the reply of the father, “I have con- 
tracted,” stands in the place both of de- 
claration and consent,—as if he had said "I 
have contracted, and I have consented ”’ 

MARRIAGE may also be contracted by the 
use of the word NiKKAH, or marriage, —as if 
a woman were to say toa man '‘I have mar- 
ried myself to you for such a sum of money,’’f 
and the man were to reply “I have con- 
sented :’’ and, in like manner, by the word 
Tazweej, or contracting in marriage as ifa 
woman were to say to a man "I have côn- 
tracted myself in marriage unto you,’’ and 
so forth :—and so also, by the word Hibba, 
or gift, [as if she were to sav €I have be- 
stowed myself upon you :” and likewise, by 
the word Tamleek, or consignment, —as if 
she were to say ‘‘I have consigned myself 
over to you :’’ and so also, by the word 
Sadka, or alms-gift, as if she were to say “I 
have given myself asan alms unto you.” — 
Shafei is of opinion that marriage cannot be 
contracted except by the words Nikkah and 
Tazwcej, because the term Tamleek (for in- 
stance) does not bear the construction of ma- 
trimony either in a literal or metaphorical 
sense ;—evidently not in a literal sense, this 
term never being used to express marriage ; 
nor in a metaphorical sense, because a me- 
taphor is to be understood in a particular 
sense only from the propriety of its applica- 
tion, which is not the case here, the terms 
Nikkah or Tazweej implying conjunction 
(as was before observed), and between the 
possessor and the possession no conjunction 
whatever exists The argument of our doc- 
tors, in this case, is that consignment ope- 
rates as the principle of a right to a carnal 
conjunction in the subject of it, in virtue 
of a right in the person (as in the case of 
female slaves) ; and the right to carnal con- 
junction is also established by matrimony ; 
wherefore, as marriage and consignment thus 


*Because the present and future being 


expressed, in the Arabic language, under | 


one from, a contract expressed in the present 
would be equivocal. r 

+ Mianing her dower. 

t This, and the two following terms, are 
such ‘as ar2 used where the woman does not 


stipulzte any dower. 
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appear to be both principles operating to the 
same end, the latter may be metaphorically 
taken for the former. 

M arrac may be contracted by the use of 
the term Beeya, or sale; as if a woman were 
to say to a man “I have sold myself into 
your hands,” and this is approved, because 
sale operates as the principle of a right in 
the person; and a right in the person is the 
principle of a right to carnal conjunction, 
whence the proprety of the metaphorical ap- 
plication of sale to metrimony. 

ACCORDING to the Rawayet-Saheeh, mar- 
riage cannot be contracted by the use of the 
term Ijara, or hire—(as if a woman were to 
say "I have hired myself to you for so 
much ;’’)--nor by Ibahit, or permission ; 
nor by Ihlah, or rendering lawful; nor by 
Areet or loan; none of these operating as 
the principle of a right toa carnal conjunc- 
tion-—Neither can marriage be contracted by 
the use of the term Waseeyate or bequest ; 
because bequest does not convey any right 
of possession until after the testator’s death: 
—and as a contract of marriage in express 
terms, referring the execution of it toa period 
subsequent to the deceasc of either of the par- 
ties would be null, so also, in the present 
case, a fortiori. 

Must be contracted in the presence of 
witnesses.—MARRIAGE, whcre both the par- 
ties are Mussulmans, cannot be contracted 
but in the presence of two male witnesses, 
or of one man and two women, who are sane, 
adult, and Mussulmans, whether they be of 
established integrity of character or other- 
wise, or may ever have suffered punishment 
as slanderers —The compiler of this work ob- 
serves that evidence is an essential condition 
of marriage, the Prophet having declared 
"no marriage is good without evidence ;”’ 
and this precept is a proof against Malik, 
who maintains that in marriage notoriety 
only is a condition, and not positive evidence. 

Gual fication of a witness'—-It is necessary 
that ¢he witnesses be free, the evidence of 
slaves being in no case valid, because such 
are not competent to act In any respect 
sui juris: and it is also requisite that they 
be of sound mind and mature age, because 
minors or idiots are in capable of acting for 
themselves; and it is likewise necessary 
that they be Mussulumans ; the evidence of 
infidels not being legal with respect to Mus- 
sulmans. 

Persons may witness a marriage, whose 
testimony would not be received tn other 
cuses.—THE sex of the witnesses is not an 
essential condition of their competency, in- 
so much that marriage may be lawfully con- 
tracted in the presence of one man and two 
women :— neither is the integrity of the wit- 
nesses an essential condition, insomuch that 
(according to our doctors) a marriage is valid 
if contracted in the presence of two Fasiks 
or unjust persons. *—Sh$fei maintains that 
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*The word Fasik which throughout this 
work is used in contradistinction to Adil, has 
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the integrity of the witnesses is an essential 
condition, because evidence is entitled to re- 
verence and respect, the Prophet having said 
‘pay reverence to witnesses ;’’ and Fasiks 
are not proper objects of such reverence, but 
rather the reverse.—To this our doctors re- 
ply that Fasiks are competent to act for them- 
selves, and of course competency in evidence 
must also appertain to them, since they are 
not incapaitated from acting with respect 
to others; a Fasik, moreover, is capable of 
holding the office of a Sultan or an lmam, 
whence it follows that he is also capable of 
becoming a Kazee, or a witness.—A person 
who has suffered punishment for slander, as 
being still possessed of general competency, 
is also capable of bearing witness, so far as 
merely respects declaration and consent in 
matrimony, but no farther, there being a 
positive prohibition to the reception of such 
a person’s evidence, which, however, admits 
of exception in the present case, like that of 
blind persons, or of the children of the parties, 
whose evidence, although not admissible in 
any other case, is yet allowed in marriage. 


Infidels may witness the marriage of an 
infidel woman —Ir a Mussulman marry a 
female infidel subject in the presence of two 
male infidel subjects it is lawful, according to 
Aboo Yoosaf and Haneefa. Mohammad and 
Ziffer maintain that it is not lawful because 
their testimony, with respect to declaration 
and consent in marriage, amounts to evidence 
and the evidence of infidels regarding Mus- 
sulmans is illegal; whence it is the same in 
fact as if they had not heard the declaration 
and consent of the parties. The argument 
of the two elders, in reply to this objection, 
is, that evidence is required in matrimony, 
not with any view to the ascertainment of a 
point of property (such as dower), but 
merely in order to establish the husband’s 
right of cohabitation, which is°in thie case 
the object. j 


The negotiator of the contract may also, in 
certain cases, be a witness to it.—IF aman 
desire another to contract his daughter 
(being an infant) in marriage to a third 
person, and the other should accordingly 
contract his daughter, upon the spot, to the 
third person, inthe presence of the person 
so desiring, and the act be witnessed by only 
one person besides these two, the marriage is 
lawful ; because, in this case, the father, as 
being upon the spot, is considered as the 
actual contractor of the marriage [on behalf 
of his daughter]; wherefore the second 
person stands merely as the negotiator of the 
contract, and of course, not appearing asa 
party in it, isa competent witness with the 
therefore been rendered, in the translation, 
unjust, which is indeed the most common 
acceptation of the værld ; it must, however, 
be understood to relate toa person who neg- 
lects decorum in his behaviour and dress, and 
such other inferior points, rather than to one 
who is actually known to be dishonest, 
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other. But, if the father of the infant afore- 
said should go away, and be not actually 
present at the execution of the contract, the 
marriage would be null ; because the father, 
as not being present, cannot be considered 
as the contractor, that appellation properly 
applying to the other—who appears to act, 
in his absence, as his matrimonial agent 
on his daughter’s behalf ; consequently here 
would be only one competent witness present, 
and one evidence is not sufficient ; whence 
the mariage would be illegal—And the rule 
is the same where a father matches his 
daughter (being an adult), at her desire, in 
the presence of one other witness ; that is to 
say, if the daughter be herself present at 
the execution of the contract it is legal, 
otherwise not. 


Section—Of the prohibited degrees; that 
is to say, of Woman whom it is lawful to 
marry, and of those with whom Marriage 
is unlawful. 


It is unlawful to marry a mother, or a 
grandmother.—A MAN may not marry his 
mother, nor his paternal or maternal grand- 
mother ; because the word of Gop in the 
Koran says, ‘Your Ams (that is, your 
mothers) AND YOUR DAUGHTERS ARE FOR- 
BIDDEN To you;’’ and the primitive sense 
of the term Am [mother] being origin or 
root, the grandmothers «re comprehended in 
this prohibition. The illegality of such a 
connexion is, moreover, supported upon the 
united opinion of all our doctors. 

A daughtereor a grand-daughtey.—A MAN 
may not marry his daughter, on the autho- 
rity of the text above quoted, nor his grand- 
daughter, nor any of his direct desendants. 

A sister, a niece, or an aunt.—NEITHER 
may a man marry his sister, nor his sister's 
daughter, nor his brother’s daughter, nor 
his paternal aunt, nor his maternal aunt ; 
the prohibition of such in marriage being 
included in the text already quoted. 

ALL the degrees of aunts are also included 
in this prohibition; to wit, maternal and 
paternal aunts, as well as the aunts of the 
father, and the aunts of the mother, both 
paternal and maternal :—so also the daugh- 
ters of all the brothers ; that is to say, of 
the fu'l brother, and of the paternal* brother 
and of the maternal brother ; and, in like 
manner, the daughters of all sisters, to wit, 
of the full sisters, and of the paternal sisters, 


Amma, Khala, Okh, and Okht, which occur 
in the passage df the koraN already cited, 
apply to all those degrees of kinded. 

Ora mother-in-law —Ir is not lawful for 
aman to marry his wife's mother, whether, 
he may have consummated his marriage 
with her daughter or not, the Almighty 
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*By the terms maternal or paternal 
applied to brothers and sisters, is to be 
‘understood half-brothers or half-sister? by 
the father’s or mother’s side. 
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having prohibited such a connexion in gene- | stands in law, as Femina Fututa:— 
ral terms, without any regard to that cir- | neither should the husband indulge in the 
cumstance. connubial enjoyment with this wife until he 

Or a step-daughter. —NeITHER is it lawful | shall previously have rendered her sister [the 
for a man to marry the daughter of his wife; | slave] unlawful to him, and relinquished his 
but this only, provided he have already | right of cohabitation with her, by some 
consummated his marriage with the latter, | means or other, such as emancipating her, 
because the sacred text restricts the illegality | or marrying her to another man, in order to 
of this union to that circumstance, where- | avoid the construction of cohabitation with 
fore marriage with the daughter of the wife | sisters; but having so done, he may after- 
is illegal, where carnal connexion has taken | wards cohabit with his wife ; because the 
place with the latter, whether the daughter | no breach of the law would ensue, sincea 
be an inmate of the husband’s Haram, or | female slave is not held in the law, merely 
not. It is here to be observed, that the text | as such, to be a Femina Fututa. 

in the sacred writings which says ‘Your Another case of two sisters —IF a man 
WOMEN WHO RESIDE IN YOUR Harams, | should happen to marry two sisters by two 
BEING THE DAUGHTERS OF YOUR WIVES | contracts,” and it be not known with respect 
WITH WHOM YOU HAVE HELD COHABI-' to which marriage first took place, a sepa- 
TATION, ARE UNLAWFUL To you,” has | ration from both the sisters must ensue ; 
merely reference to custom, and does not | because it is evident that his marriage with 
imply that the residence of the daughter | one of the two is illegal, but it is impossi- 
in the man’s Haram along with her mother | ble to ascertain with which, by reason of 
is unlawful; for it is usual, whena man , ignorance of priority; nor is it conceivable 
marries a woman who has a daughter by a | that a judgment should be pronounced lega- 
former husband, that the latter accompanies | lizing the marriage of either, unspecified, 
her mother to his house, and is thence con- | since the marriage of both remaining un- 
sidered as one of his Haram. ascertained, arule to make the same valid 

Or a step-mother, or step-grandmother.— | would be illegal, as not leading to any good 
Iris unlawful fora man to marry the wife | or advantage ; for the adv ntage proposed 
of his father, or of his grandfather, God | in matrimony is procreation. which is unat- 
having so commanded, saying ‘Marry not | tainable without carnol connexion of the 

THE WIVES OF YOUR PROGENITORS.” parties ; and this connexion with a woman 

Or a daughter-in-law, or grand- daughter- | unspecified is inadmissible: moreover, allow- 
in-law.—NEITNER is it lawful fora man to | ing the marriage to be valid, it would be 
marry the wife of his son. or of his grandson, | injurious to both, as laying them under the 
the Almighty having said ‘'WeED NOT THE | matrimonial restraints without the advan- 
WIVE3 OF YOUR SONS, OR YOUR DAUGHTERS | tage of the connubial enjoyment, which 
WHO PROCEED FROM YOUR LOIN$:” l neither could legally possess ; for all which 

Or a nurse or a foster-sister.—IT is not | reasons their separation is indispensable. 

| 


lawful for a man to marry his foster-mother, | And in this case each sister is entitled to 
or his foster-sister, the Almighty having | receive an half dower, because, if either 
commanded, saying ‘‘Marry NOT YOUR | could have been proved to be first married, 
MOTHERS WHO HAVE SUCKLED YOU, OR | she would have had a claim to her full dower, 
YOUR SISTERS BY FOSTERAGE;’ and the | but the priofity of marriage of either remain- 
Prophet has also declared, “Every thing is | ing ufascertained, the dower is thus divided 
prohibited by reason of fosterage which is so | between them.—Some have said that this is 
by reason of kindred.’ only where each of the sisters respectively 

Or two sisters —IT is not lawful to marry | maintains the priority of her marriage with- 
and cohabit with two women being sisters, | out either being able to adduce any proofs ; 
neither is it lawful for a man to cohabit with | but that where they both declare their 
two sisters in virtue of aright of possession 
[as being his slaves], because the Almighty 
has declared that such cohabitation with | as both agree to receive an half dower, 
sisters is unlawful. as above, because that is due to them in 


| ignorance of such priority, nothing what- 
Case of two sisters.—Ir a man marry the virtue of a priority unascertained, where- 


ever is to be paid to either, uvtil such time 


sister of his female slave with whom he has | fore it is necessary either that each should 
not cohabited, such, marriage is approved, | respectively maintain her priority, or that 
the contract being, in this case, entered into | both should agree, as above, before any 
by parties competent in every,respect.—And | decree for payment of an half dower to each 
this marriage being legal and valid, the man | should be passed.—But if each sister main- 
must not afterwards hold any carnal con- | tain her priority, and both produce equal 
nexion with his fimale slave, even though /.- eee ete at iar Ee ee eee “caer 
he should never consummate his marriage 
earnally with her sister, because a wife 


*This doubtless supposes a case where a 
man is contracted in marriage through the 
— — _ | agency of others empowered by him for that 

¢* This observation is ‘introduced merely | purpose (as shall be sho#n inan ensuing 

with a view to‘explain an ambiguity in the | chapter), and who may engage in the contract 
text referred to. without his immediate knowledge. 
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evidence in support of it, an half dower is 
the right of each, according to all the doctors. 

A man may not marry an aunt and niece. 
—It it unlawful for a man to marry two 
women, of whom one is the aunt or niece 
of the other, the Prophet having declared a 
precept, as recorded in the Zahir-Rawayet, 
to this effect. 


Or two women related within the prohibited 
degrees.—ItT is not lawful for a man to marry 
two women within such degree of affinity as 
would render a marriage between them 
illegal, if one of them were a man,—and 
for the same reason, because this would 
occasion a confusion of kindred. 


Aman may marry a woman and her step- 
daughter.—But a man may marry two 
women; one of them being a widow; and 
the other the daughter of that widow’s 
former husband by another wife, because 
here exists no affinity, either by blood or 
fosterage.—Ziffer objects to this, and main- 
tains that the marriage would be illegal; 
because, if the daughter were supposed a 
man, a marriage betweenher and the widow 
would be illegal, and these two consequently 
stand in the same predicament, with respect 
to each other, as those in the preceding case. 
—To this our doctors reply that the illegality 
there stated is supposed to exsist only in cases 
where this supposition, if applied to either 
of the women, would render their marriage 
illegal; but that does not hold in the per- 
sent instance, for if the widow were sup- 
posed to be a man, she could lawfully marry 
the daughter.—And it is moreover related. 
in the Nakl Saheeh, that Abdoola the son of 
Jafir married a wife and a daughter of Alee. 

Cases which induce illeglhty.—Ir a man 
commit whoredom* with a woman, her 
mother and daughter are prohibited to him. 
—Shafei maintains that they are not prohi- 
bited; because whoredom does, not induce 
Hoormat-Mooshahirat, or prohibition, from 
affinity, as this law of prohibition is.a pecu- 
liar distinction bestowed upon the servants 
of Gop through the divine favour, and 
whoredom being a crime, cannot possibly 
induce that which is a favour of Gon.—To 
this our doctors reply, that the carnal act 
operates asa principle or cause of a mutual 
participation of blood between the parties 
concerned in it, in vitrue of the child which 
is, or may be, the fruit thereof, that par- 
taking of the father and the mother respec- 
tively, in toto, for it is usually said ‘‘This 
child is the offspring of such a man and of 
such a woman;’’ and this participation 
being thus established between the child 
and each of the parents respectively, it is 
virtually so between the parents themselves, 
because although a portion of the child be a 
part of the mother, yet it is attributed, in 
toto, to the father, whence a part of the 
mother is attribuied to him ; and vice versa; 
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*Arab. Zinna, meaning either fornication 
or adultery. —(Vide Sales’s Koran ) 


MARRIAGE 


29 


and a mutual participation of blood being 
thus established between the man and the 
woman, it follows that the mother or the 
danghter of the latter stands as the actual 
mother Or daughter of the man, because the 
former would be the grandmother of the child 
produced by such act of whoredom; she is 
therefore the root of the root of such off- 
s-ring, and the offpring is the branch ofa 
branch from her ; and it is inconceivable that 
the child should be a branch of a branch 
from her, unless the fornicator were con- 
sidered as a branch from her, and the grand- 
mother the root of the fornicator : and the 
same reasoning applies with respect to the 


| daughter. 


ce RR a LL A A ES 


i eae raa e 
aeae ne e ae a e 


IF a woman touch a man in lust [i.e. manu 
penem fricans, stuprum excitat], the mother 
and daughter of that woman are thereby 
prohibited to him.—Shafei says that they are 
not prohibited. And the same difference of 
opinion obtains in cases where a man touches 
a woman in lust; or sees the pudendum of a 
woman ; or where a woman sees the yard of 
a man in lust: in all which instances our 
doctors hold that the mother or daughter of 
such woman are rendered unlawful to the 
man ; but Shafei maintains a contrary senti- 
ment, arguing that seing or touching do not 
amount to the absolute act, insomuch that 
the usual ceremonies required by the law after 
the carnal act* are not here necessary.— To 
this our doctors reply, that such acts as 
those, being a cause of copulation, stand as 
that constructively.—It is to be observed, 
that by touching in lust, with respect toa 
man, is meant producting a priapism with 
the hand, œ increasing the turgidity of the 
virile member, by the same means where 
the priapism already exists.—This is an ap- 
proved definition of that phrase, as tothe 
term lust, with respect to young men in full 
vigour and equal to the performance of 
coition; but with respect to old men, and 
Inneens (or persons naturally impotent), the 
exciting of lust amounts only to causing the 
heart to boat more quickly than usual; ot 
increasing that palpitation where it already 
exists. —By the exciting of lust in women or 
eunuchs is understood simply causing a 
desire of coition, or increasing that desire 
where it already exists.—These definitioins 
are recited at large in the Fatavee Alum- 
gueeree, By seeing the pudendum of a 
woman is understood; seegng the entrance 
of the vagina, which is not supposed prac- 
ticable unless she be in a reclining posture. 

Ir a man indulge in lewdness with a 
woman until he produce an emission, some 
have said that this occasions Hoormat-Moo- 
sahirat, or prohibition from affinity, [ with 
respect to the kindred of that woman ;] but 
it is certain that this does not occasion pro- 
hibition, because rhe man, by producing an 
ex-vulval emission, manifests that coition 
was not his intention; wherefore it does ‘not 
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stand as such. And, in like manner, if a 
man enter a woman in ano, some have said 
that this occasions prohibition from affinity 
as such an act amounts to touching in lust; 
but it is certain that this does not occasion 
prohibition, because the carnal conjunction 
of the sexes does not stand as procreation 
on any other pms than as it may be the 
occasion of offspring, which it cannot possibly 
be from the performance of the act as above 
described, 

A man cannot marry the sister of his re- 
pudiated wife during her Edit,—Ir a man 
repudiate his wife, either by a complete ora 
reversible divorce, it is not lawful for him to 
marry her sister until the expiration of her 
Edit,*—Shafei maintains that is lawful, 
because by either of those forms of divorce 
the former marriage was completely dis- 
solved, insomuch, that if a man were to have 
carnal knowledge of his repudiated wife 
during her Edit, knowing the illegality of 
the same; he would be liable to tre punish- 
ment for whoredom.—To this our doctors 
reply, that whatever the nature of the di- 
vorce may have been, whether reversible or 
complete, the marriage with the first sister 
does still, in fact, continue during her Fdit, 
in virtue of the continuance of several of its 
effects, such as maintenance, and custody, 
any inability to marry another man ; neither 
does it appear, in the book of divorce, that 
and punishment for whoredom is specified in 
the ease of the husband having carnal con- 
nexion with his repudiated wife within the 
term of her Edit ; although, according to the 
book of punishments, he would incur it, 
because by the act of divorce, the husband’s 
right of cohabitation is dissolved and conse- 
quently any subsequent cohabitation with 
her would bear the construction of whore- 
dom ; but yet his other rights are not dis- 
solved (as was above observed), wherefore, if 
he were to marry the second sister before the 
expiration of the former's Edit, it would 
amount to a marriage with two sisters at 
one time, which is forbidden. 


Marriage with slaves --A MASTER may not 
marry his female salve, nor a mistress her 
bondsman, because marriage was instituted 
with a view that the fruit might belong 
equally to the father and the mother, and 
mastership and servitude are contradictory 
to each other, wherefore it is not admissible 
that offspring should thus be divided be- 
tween the master and the slave. 


And with Kitabees.—MarrIaGE with a 
Kitabee woman is legal, according to the 
word of Gop, ‘‘WomMEN ARE “LAWFUL TO 
YoU, SUCH As ARE Mahsanas OF THE SCRIP- 
TURAL ` SECTs :’’, (the term Mahsana_ does 
not, inthis passage, imply a Muslamite, but 


*The time of probation which a divorced 
woman is tọ wait before she can engage in 
a second marriage, in order to determine 
whether ,or not she be pregnant by the for- 
mer. See Book IV. Chap II. 
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merely a woman of chaste reputation,*)—~— 
Free Kitabee women, and those who are 
slaves, are equal in point of matrimonial 
legality, as shall be demonstrated hereafter. 

And with Majoosees.—Ir is unlawful to 
marry a Majoosee woman, Gop having said 
“YE MAY HOLD CORRESPONDECE WITH 
Kitabees, BUT YE MUST NOT MARRY THEIR 
DAUGHTERS, NOR PARTAKE OF THEIR SACRI- 
FICES.”” 


And with Pagans.—Ir is unlawful to 
marry a Pagan woman, according to the 
words of the Koran, ‘Marry NOT A 
WOMAN oF the Polytheists UNTIL SHE 
EMBRACE TIIE FAITH.” 

And with Sabeans.—A MussuLMAN may 
marry a woman of the Sabeans. she_believ- 
ing the scriptures, and professing faith in 
the prophets ; but if she worship the stars, 
and believe not in any of the divine scrip- 
tural revelations, it is unlawful to marry her 
—such being inolators.—-The diversity of 
opinion which is recorded between Haneefa 
and the two disciples, originates in their 
different ideas with respect to the Sabeans ; 
each arguing according to his own premises, 
for Haneefa accounts the Sabeans to be 
Kitabees: whereas the two disciples con- 
sider them as worshippers of the stars. 

Marriage during pilgrimage.—IT 1s lawful 
either for a man or a woman to marry during 
the Ihramt of pilgrimage.—Shafei alleges 
that it is unlawful, And the same diffe- 
rence Of opinion obtains in the case of a 
Mohrimt contracting in marriage a woman 
to whom he is guardian.—Shafei supports 
his opinion upon a precept of the Prophet, 
‘‘MouHRIMS marry not, nor cause to marry. 
—In opposition to this, however our doctors 
produce the instance of the Prophet himself, 
who married Meyemoona whilst he was a 
Mohrim: and with respect to the traditionary 
precent cited by Shafei, as above, it 1s to be 
regarded as solely applving to the act of 
carnal conjunction, that is to say, the word 
Nikkah§ in that sentence is to be construed 
into Wuttee,][—as if he had said, ‘Let not 
Mourms hold carnal connexion, nor 
Mourimas admit men to such connexion — 
This indeed is rather a weak comment, since 
the word Nikkah has never been construed 
into the admitting of man to the commission 
of the carnal act ; but the better principle 
upon which to answer it is that from the 
grammatical construction of the sentence, the 
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*This comment upon the text is meant as 
an exception to the general definition of the 
term Mahsana, as explained in the laws con- 
cerning slander, Book VII. Chap. V. 

+The period of the pilgrims remaining at 
Mecca. 

tA pilgrim, whilst he remains at Mecca. 

§Meaning conjunction in its primitive 
sense, and marriage in its occasional sense, 

[Literally conjunction, but generally ap- 
plied to the carnal act. 
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words of the Prophet may be rendered into 
merely a negative remark rather than a 
positive prehibition, 


Mossolmans may marry female slaves.— 
Ir is lawful for a Mussulman, who is free, to 
marry a female slave, whether she be a 
Muslima, or Kitabeea, although he be in 
circumstance to marry a free woman—that 
is to say, able to pay a dower, and afford an 
adequate maintenance to such a woman.— 
Shafei says that a man cannot lawfully 
marry a Kitabee slave, he holding that it is 
not lawful for a freeman to marry any slave 
except of necessity, because by such an act 
he incurs the consequence of subjecting a 
portion of his body to bondage; that is to 
say, his seed (which is a portion Of his body) 
by entering the womb of aslave, is born in 
bondage; necessity, therefore, he holds can 
alone legalize such a marriage, and conse- 
quently, that ability to pay the dower and 
maintenance of a free woman prohibits a 
freeman from marrying a slave; but from 
this rule he excepts Muslima slaves —With 
our daughters, on the other hand, marriage 
with female slaves of every description is 
legal, because the text of the KorAN. on 
which the legality of marriage is founded, 
extends to all descriptions of wome to 
slaves as well as to those who are free :—and 
with respect to what Snafei objects, that 
“by such an act a man incurs the conse- 
quence of subjecting a portion of his body 
to bondage,” it may be replied that by 
marrying a slave, a man is only withheld 
from producing free children ; but it is not 
thence to be concluded that he, de facto, sub- 
jects a portion of his body to slavery, frce nor 
otherwise; and asa man is at liberty to ab- 
stain from producing the child itself (either 
by not marrying, or by marrying a woman 
who is barren), it follows that he is certainly 
at liberty to abstain from producing itin a 
state of freedom. A 


A man already wedded to a freg woman 


cannot marry a slave.—-IT 1s unlawful for a 


man already married to a free woman to 
marry a slave, the Prophet having issued a 
precept to this effect, “Do not marry a slave 
upon falong with] a free woman. ’-—-Shafei 
savs that the marriage of a slave upon a 
free woman is lawful to a man who is a 
slave ; and Malik likewise maintains that 
it is lawful, provided it be with the free 
woman’s consent.—The above precept, how- 
ever, is an answer to both, as it is general 
and unconditional :—-moreover, the legality 
of marriage is a blessing to males and fe- 
males equally, but the enjoyment of it is by 
bendage restricted to one half, insomuch 
that slaves can have only two wives, where- 
as freeman may legaly have four (as will 
be explained hereafter), and slavery operat- 
ing thus restrictjvely upon males does so 
equally upon females ;— upon the former it 
operates by a restriction in point of member, 
as above ; but since, with respect to females, 
this is impossible, it has its effect by a re- 
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striction in point of circumstances ; for in- 
stance, by restricting the legality of the 
marriage of female slaves to certain par- 
ticular circumstances, as in the present case, 
where it is admitted only under the circum- 
stance of the man not having any free wives. 

But a man wedded to a slave may marry 
a free woman.—A MAN may lawfully marry 
a free woman upon a slave, the Prophet hav- 
ing so declared :—moreover, a woman who is 
free is lawful under all circumstances, the 
principle of restriction before mentioned not 
operating with respect to such a woman. 

Ir a man marry a slave during the Edit of 
complete divorce of another wife who is free, 
it is null, according to Haneefa.—The two 
disciples allege that it is valid, as under the 
circumstances now recited it does not amount 
to marrying a slave upon a tree woman ; 
whence it is that if a man were to make a 
vow that he would not marry another woman 
upon his present wife, and he were after- 
wards to divorce his wife, and to marry 
another woman during her Edit, he would 
not forsworn. The argument of Haneefa, 
in this case, is that the marriage with the 
free wife does still in some shape remain, on 
account of the continuance of several of its 
effects ; wherefore that with a slave during 
the term of the free woman’s Edit is not 
admissible, oma principle of caution: con- 
trary to the case of a vow, cs recited above, 
because there the intention of the vower goes 
only to express that he would not introduce 


another wife to the prejudce of her right 
of Kissm; but her right Of Kissm* is 
snnihilated by divorce. 

rour wivgs allowed to freemen.—ItT is 


lawful for a foreman to marry four wives 
whether free or slaves: but it is not lawful 
for him to marry more than four, because 
Gop has commanded in the Koran, saying 
“Ye MAY MARRY WHATSOEVER WOMEN ARE 
AGREEABLE TO YOU, TWO, THREE, OR FOUR,” 
and the numbers being thus expressly men- 
tioned, any beyond what is there specified 
would be unlawful.—Shafei alleges a man 
cannot lawfully marry more than one womai 
of the description of slaves, from his tene. 
as above recited, that, ‘‘the maraiage of free- 
men with slave; is allowable only from ne- 
cessity :” the text already quoted, is, who- 
ever, in proof against him, since the term 
Nissa [woman] applies equally tO free women 
and to slaves. 

And two to slaves.—IT is unlawful for a 
man who is a slave to marry more than two 
women: Malik maintains that it is lawful 
for a slave i marry as many women as a 
freeman, he holding it as a principle, that a 
slave, with respect to marriage, 1s in every 
particular the same as a free person, inso- 
much that (according to him) a slave is au- 
thorised to marry whithout his proprietors’ 
consent.-The argument of our doctors, | in 
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_ *Impartiality in cohabitaiion with his 
wives. See Chap. VI. 
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this case, is that slavery operates to the pri- 
vation of one half of the natural privileges 
and enjoyments and the legality of four 
wives in marriage being of this description, 
it follows that the privilege of a slave ex- 
tends to the possession of two wives only, in 
order that the dignity cf freedom may be 
duly supported. 

A man having the full number of wives 
allowed, cannot murry during the Edit of 
one of them.—IF a man, having four wives, 
repudiate one of them, it is unlawful for 
him to marry any other woman during the 
term of that wife’s Edit, whether the divorce, 
under which she stands repudiated, be re- 
versible or complete. Shafei’s doctrine dif- 
fers from this. His reasoning, and the re- 
ply to it, are the same as in the case of a man 
marrying a sister of his wife during the term 
of the latter’s Edit. 

Aman may marry a woman pregnant by 
whordeom.—A MAN may lawfully marry a 
woman pregnant by whoredom, but he must 
not cohabit with her until after her delivery. 
— This is the doctrine of Hanecefa and Mo- 
hammed.—Aboo Yoosaf says that a marriage 
made under sucha circumstance is invalid: 
if, however, the descent of the Fætus be known 
and established, the marriage is null, accord- 
ing to all the doctors -— he argument upon 
which Aboo Yoosaf supports his opinion as 
above, is, that the illegality of the marriage, 
in cases where the parentage of the Feetus 
is established, originates purely in a prin- 
ciple of tenderness towards the Fœtus, and 
a Fetus is an object of this tenderness, al- 
though it be begot in adultery since it is in- 
nocent of any offence ; whence procuring the 
abortion of it is ilk gal; marriage, therefore, 
with a woman pregnant by adultery is invalid, 
equally with one where the parentage of the 
Foetus is aesertained, and for the same reason. 
Our doctors, upon this point, argue that the 
woman is lawful in matrimony, on the au= 
thority of the sacred writings, the Koran 
saying, “ALL WOMEN ARE LAWFUL TO YOU, 
EXCEPTING THOSE WITHIN THE PROHIBITED 
DEGREES :” and the prohibition of cohabita- 
tion until after delivery, is merely on account 
of the impropriety of sowing seed in a soil 
already impregnated by another, a prohibi- 
tion which occurs in the traditions. With 
respect to what Aboo Yoosaf alleges, that 
“the tllegality of the marriage in case where 
the parentage of the Fietus is established 


originates purely in a principle of tenderness | 


towards the Tutus,’ —it is altogether un- 
founded, because thé nullity of the marriage 
in that case originates in a regard for the 
right, or the Fætus, but of the father. 

But not a captive taken in that state.—Itr 
is unlawful to marry a woman taken in war, 
being pregnant at the time of her capture, 
because the parentage of her Foetus is ascer- 
tained.” 
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A man cannot contract his Am-Walid 
(being pregnant) to another.—Ir a man con- 
tract his Am-Walid, who is pregnant by him, 
to another man, it is null, because the Am- 
Walid is accounted as the Firash of her 
master, or partner of his bed, insomuch that 
the parentage of her child is established by 
the law in him, independent of any forma 
claim or acknowledgment thereof on his part, 
wherefore, if the marriage were valid, it would 
induce the existence of a right to cohabita- 
tion in two individuals with one and the 
same woman, a right which is null, as it 
would occasion a doubtful parentage. 

Onjecrion.—The Am-Walid being de- 
clared the Firash of her master, it would 
appear that his marriage of her to another 
would not be legal, although she were not 
pregnant 

Repity.—The Firash right of a master in 
his Am-Walid is of but weak consideration ; 
whence it is, that if he were to deny her 
child’s descent from him, it would become 
bastardized on the instant, without any as- 
severation. His Firash right in her, there- 
fore, not being of any account, independent 
of pregnancy, is not prohibitory to her mar- 
riage, unless as connected with that circum- 
stance. 


But he may so contract his enjoyed femala 
slave.—IF a man have carnal connexion with 
his female slave, and afterwards contract her 
in marriage to another man, it is lawful ; be- 
cause an absolute slave is not accounted asa 
Firash, or partner of her master’s bed sinee, 
if she were to produce a child, the parentage 
would not be established in him unless he 
were to claim it.—But yet it is advisable that 
the master, previous to contracting her to 
another person, suffer one term of her 
courses to elapse, soas to guard against the 
possibility of his seed mixing with that of 
the other.—-It is to be remarked, in this 
place, that the marriage of the slave, under 
the circumstance now mentioned, being valid, 
itis lawful for her husband to have carnal 


| connexion with her immediately, and before 


I 


elapsed, because 


her purification from her first succeeding 
courses, according to Haneefa and Aboo 
Yoosaf.—Mohammed alleges, however, that 
it will be laudable in the husband to abstain 
from carnal connexion with her until one 
complete term of her courses shall have 
it is possible that there 
may remain in her womb seed of her 
master. —wherefore it is requisite that it be 
purified of that seed, the same as in a case of 
the purchase of female slave, —The argu- 
ment of the two Elders, in this case, 1s that 
the institute of the law, legalizing her 
marriage, is in itself a proof that her womb 
is unoccupied, as the law does not admit 
any marriage to belegal but under that sup- 
position ; wherefore purification, in the pre- 


. sent instance, is not made a rule, either 
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of the enemy- 


laudadle or injunctive : contrary to a case of 


' purchase, that of a female slave being held 
*Asenecessarily proceeding from some one , lawful although she be pregnant. 


Irfa man marry a woman, knowing her to 
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have been guilty of whoredom, he may 
lawfully have carnal connexion with her 
immediately, before her purification from 
her courses, according to the two Elders: 
but Mohammed deems it laudable that he 
have no such connexion with her until after 
her purification.—The reasoning of each 
upon this point is to the same effect as in 
the preceding cas '. 

An usufructuary marriage is void.—A 
NikKAH Marat, or usufructuary marriage, 
where a man says to a woman ‘‘I will take 
the use of you for such a time for so much,” 
is void, all the companions having agreed in 
the illegality of it.—It is related in the 
Nakl Saheeh, that Ibn Abbas retracted from 
his first opinion and embraced that of the 
other companions :—for Ibn Abbis was first 
of opinion that the usufruct here mentioned 
is allowable; but Ale: informed him that 
the Prophet had declared it unlawful, upon 
which he retracted from his opinion of 
usufruct being allowable :-and Ibn Abbas 
having thus retracted, all the companions 
appear to have agreed concerning its ille- 
gality. 

And so also a temporary marriage.—A 
Nikka MowoxKgT, or temporary marriage, 
—where a man marries a woman, under an 
engagement of ten days (for instance) in the 
presence ‘of two witnesses,—is null. Ziffer 
asserts that such marriage is valid and bind- 
ing, the condition expressed of a specified 
period for its continuance being of no effect ; 
because a marriage is not to be held null on 
account of a null or illegal condition therein 
expessed.—The argument of our doctors is 
that a temporary marriage is of the same 
nature with a usufructuary marriage; and 
in all contracts regard is had to the sense 
rather than to the latter, wherefore a tempo- 
rary marriage, is null as well as a usufruc- 
tuary marriage, whether the period specified 
be short or long ; because the principle on 
which a contract of marriage falls under the 
description of Matat, or usufructuary is its 
containing a specification of time; and the 
same is found in a Nikkah Mowokket, or 
temporary marriage. 

Case of a double marriage by one contract. 
—IF aman marry two women by one con- 
tract, one of whom is lawful to him, and 
the other prohibited, his marriage with the 
one who is lawful holds good, but that with 
the other is void because in that only a cause 
of nullity is found: contrary to where a man 
puts together a freeman and a slave, and 
sells them by one agreement, as such sale is 
null with respect to both, because sale is 
rendered null by an invalid condition, and 
the consent to the contract of sale is required 
with respect to the free person, in order to 
the legality of it with respect to the slave ; 
this is therefore an invaiid condition, as 
shall be demonstrated in treating of slaves,— 
It is to be observe@ that the whole of the 
stipulated dower, in the case now recited, 
goes to her with respect to whom the 
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With the two disciples, on the contrary, the 
dower is divided into the proper dower to 
each*, and therefore she with respect to 
whom the marriage is legal receives the 
amount of her proper dower, and the re- 
mainder drops in favour of the husband ; and 
the same is recorded in the Mabsoot, 

Case of marriage by a judicial decree.— 
IF a woman sue a man on a plea of marriage, 
declaring that such an one had married her, 
and produce evidence in proof of her affirma- 
tion, andthe Kazee accordingly declare her 
to be the wife of sucha man, and it should 
so happan that the man had never been 
actually married to that woman, yet he may, 
after this, lawfully reside with her ;—and 
this is a sign of the authority of a judicial 
decree (or order of the Kazce) in regard to 
appearance ; and if the woman desire carnal 
connexion, the man may lawfully hold such 
connexion with her ;—and this is a sign of the 
authority of a judicial decree, in reality. —The 
authority of the judicial decree extending 
both to appearance and reality is a tenet of 
Haneefa ; and is also found ina prior opinion 
of Aboo Yoosaf.—In a more recent opinion of 
Abono Yoosaf, and with Mohammad anid Sha- 
fei, it is not lawful for the man to have carnal 
connextion with this woman, because the 
Kazee has erred in his proof, as the witnesses 
bore false testimony, and an error in the 
proof destroys the authority of the decree 
in regard to reality ; wherefore it is, in some 
measure, thesame as if the witnesses were 
slaves or infidels, in which case the decree 
would have no authority either in appear- 
ance or reality; and so it would appear in 
the present instance likewise ; but here the 
decree has authority in regard to appearance, 
on account that the witnesses gave a true 
testimony in appearance; yet it has no 
authority in reality, as their testimony is 
false in point of fact ; whereas. where the 
witnesses are slaves or infidels, the decree is 
destitute of authority in appearance also, as 
the proof remains unestablished even in 
appearance, since the discovery of their being 
slaves or infidels is practicable-—The argue- 
ment of Haneefa is that the witnesses are, 
held, with the Kazee, to bear true testimony 
and this is proof, as it is impossible to ascer- 
tain whether their testimony be actually 
true : contrary to the state of bondage, or 
the infidelity of witnesses, as those are 
circumstances easily known and ascertained, 
wherefore their evidence is not proof in any 
way. —Now the decree being founded on the 
proof, and the authority of the decree, in 
respect to realgty, being here possible, by 
previously taking the marriage for granted, 
asa matter of necessity, it follows that the 
decree has authority in respect to reality, in 
order that the contradiction between the two 
may be obviated in every shape,—for if she 
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"That is to say, a dower suitabl@or pro- 
portioned to the rank and circumstance of 
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marriage is lawful, according to Haneefa.— | each respectively. 
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were not lawful to him in reality, it would 
occasion a contradiction between the two, 
instead of obviating a contradiction; con- 
trary to a case of property claimed generally 
(that isto say, without any mention of the 
, cause of propriety), such as if a man were 
to claima female slave generally, and bring 
false evidence, and the Kazee decree the 
slave to the plaintiff, and it afterwards 
appear that the witness bore false testimony, 
—-for in this case the decr.e has authority in 
appearnce, but not in reality, because the 
cause of propriety in the slave are several, 
such as sale, purchase, gift, and inheritance, 
and regard cannot legally be had to any one 
of these as being prior to the other, since no 
one of them has precedence of the others, 
and to regard the whole of them as prior, is 
impossible; wherefore the decree cannot 
possess any authority [in reality]. Observe 
that the previously taking the marriage for 
granted, as a matter of necessity, is on 
account that a decree signifies the promul- 
gation of a thing which is established, and 
not the establishment ofa thing which is not 
established—for, if it were not previously 
taken for granted, it would follow that a 
decree signfies the establishment of a thing 
which is unestablished, wherefore the mar- 
riage is necessarily first taken for granted ; 
and this is possible in the case of a claim of 
marriage, but not in a case of general 
propriety, for the causes of propriety there 
are multifarious, and no one of these has 
priority over the other ;—in such a case, 
therefore, the regarding of any one cause of 
propriety as prior to the others is impossible. 


CHAPTER II. 
OF GUARDIANSHIP AND EQUALITY. 


An adult female may engage in the contract 
without her guardian’s consent.—A Woman 
wh > is an adult, and of sound mind, may be 
married by virtue of her own consent, al- 
though the contract may not have been made 
or acceded to by her guardians ; and this, 
whether she bea virgin or a Siyeeba.—-This 
is the opinion of Haneefa and Aboo Yoosaf, 
as appears in the Zahir-Rawayet.—It is re- 
corded, from Aboo Yoosaf, that her marriage 
cannot be contracted except through her 
guardian. Mohammed holds that the mar- 
riage may be contracted, but yet its validity 
is suspended upon the guardian’s consent : 
on the other hand, Malik and Shafei assert 
that a woman can by no means contract her- 
self in marriage to a man in any circum- 
stance, whether with or without the consent 
of her guardians :—neitker is she competent 
to contract her daughter‘or her slave, nor to 
act as & matrimonial agent for any one, so as 
-o enter into a contract of marriage on be- 
alf‘ of her constituent; because the end 


yroposed in marriage, is the acquisition of. 
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those benefits which it produces such as pro- 
creation, and so forth; and if the perfor- 
mance of this contract were in any respect 
committed to women, its end might be de- 
feated, they being of weak reason, and open 
to flattery and deceit.—Mohammad argues 
that this apprehension is done away by the 
permission of the guardian being made a 
requisite condition.—The reasoning upon 
which the Zahir-Rawayet proceeds in this 
case is that, in marrying the woman has 
performed an act affecting, herself only, and 
to this she is fully competent, as being sane 
and adult, and capable of distinguishing 
good from evil, whence it is that she.is by 
law capacitated to act for herself in all mat- 
ters of property and likewise to choose a 
husband ; neither does a woman require her 
gurdian to match her for any other reason 
than is she may, by that means, avoid the 
imputation which might be thrown upon her 
modesty if she were to perform this herself ; 
for all which reasons a woman contracting 
herself in marriage is valid, independent of 
her guardian, although it should be un- 
equal match ; but yet, in the latter case, the 
guardian is at liberty to dissolve the mar- 
riage. 


Unless the match be unequal.—Ir is re- 
corded as an opinion of Haneeta and Aboo 
Yoosaf, that the marriage is illegal if there 
be an inequality between the parties,—It is 
also recorded that Mohammed afterwards 
adopted the sentiments of the two elders 
upon this point, and agreed with them, that 
the marriage here treated of is lawful, and 
that its validity is suspended upon the 
approbation of the guardian. 

An adult virgin cannot be married against 
her will.—Iv is not lawful fora guardian to 
force into marriage an adult virgin against 
her consent.—This is contrary to the doc- 
trine of Skafei, who accounts an adult virgin 
the’same as an infant, with respect to mar- 
riage, since the former cannot be acquainted 
with the nature of marriage any more than 
the latter, as being equally uninformed with 
respect to the matrimonial state, whence it 
is that the father of such an one is em- 
powered to make seizin of her dower without 
her consent.—The argument of our doctors 
is that the woman, in this case, is free, and 
a Mokkatiba (that is, subject to all the obli- 
gatory observances of the law, such as fast- 
ing, prayer, and so forth), wherefore no per- 
son is endowed with any absolute authority 
of guardianship over her; contrary to the 
case of infants, over whom others are neces- 
sarily endowed with this authority, the 
understanding of such being defective, 
whereas that of an adult is held complete, 
in consequence of her having attained to 
years of discretion ; for, if it were otherwise, 
she would not be subject to the obervances 
of the law: from all which it follows that 
this woman is the same as an adult son ; and 
that all her acts with respect to matrimony 
are good and valid, the same as his with re- 
spect to property ; neither is her father em- 
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powered to make seizin of her dower without 
her consent expressed of virtually under- 
stood, as he is not at liberty to do so where 
she has forbidden him. 

Tokens of consent from a virgin. —WHEN- 
EVER a guardian, being the person empowered 
to engage in the contract, requires the con 
sent of an adult virgin toa marriage, if she 
smile or remain silent, this is a compliance ; 
because the Prophet has said, ‘‘A virgin must 
be consulted in every thing which regards 
herself; if she be silent it  singifies 
assent ;"’ and also because her assent is rather 
to be supposed as she is ashamed to testify 
her desire ; and laughter isa still more cer- 
tain token of assent than silence; contrary to 
weeping, as this manifests abhorrence, since 
tears are most commonly the effect of grief, 
and not of joy, which is rarely the occasion 
of them, and therefore not to be regarded. 
—Some have said that 1f her laughter be in 
the manner of jest or derision it is not a com- 
pliance ; nor is her weeping a disappoval, if 
it be not accompanied with noise or lamen- 
tation. 

But if a marriage be proposed to an adult 
virgin by any other than her guardians, or 
by a Walee Bayeed (or guardian of a more 
c¥stant degree than her father, brother, or 
uncles), her silence or laughter are not suf- 
ficent, until she shall from her lips pronounce 
an explicit compliance, because here her 
silence might be construed to arise from 
shyness towards such a person as being a 
stranger, and not from her consent to the 
match ; and if it were even to be considered 
as a token of approbation, yet, under such a 
circum.-tance, it must be regarded as doubt- 
ful; but this is not the case if the person 
who proposes the marriage be acting merely 
as a messenger from her parent, or other im- 
mediate guardian ; because to such an one 
the same signs of assent or dissent suffice as 
were specified in the preceding «ase.—It is 
here to be observed that, in requiring® the 
woman’s consent as aforsaid. it is requisite 
that the husband proposed to her be particu- 
larly named and described, so as to enable 
her to form some idea of him, whereby to 
ascertain her liking or dislike ; but it is un- 
necessary toname or specify the dower ; and 
this is aoproved, because marriage may be 
effected independent of any dower, as that is 
not essential to it. 

IF aman contract an adult virgin in mar- 
riage to another without her knowledge, 
upon her receiving intelligence of it the 
same tokens suffice, to singify her compli- 
ance or approval, as were specified in the 
former case ; that isto say, if she laugh or 
remain silent she consents, or if she weep 
she disapproves, provided the person con- 
tracting on her behalf be her guardian, and 
as such empowered so to contract; but if 
the contract be entered into by any other 
than her guardian, her consent is not under- 
stood until she shall have expressed the same 
in terms ; and in this, as in the preceding 
case, the naming and describing of the hus- 
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band to her is a requisite condition, but not 
the specification of the dower.—It is to be 
here observed that, if the person who con- 
veys the intelligence to her be a Fazoolee 
(that is, one who is neither an agent nor 
guardian), number or integrity are conditions 
essential to the effect; that is to say, the 
information must be conveyed to her by two 
persons, or at least by one person of known 
good repute, according to Haneefa: but if 
the informer be acting merely as a messenger 
from the guardian, than neither number nor 
integrity are conditions; according to ail the 
doctors. There are many cases similar to 
this with respect to the point at persent in 
question, such as the recall of an ambassador, 
and the revocation of the privileges of a 
Mazoon. 

Token of consent from a Siyeebu.—IF a 
guardian propose a marriage to a Siyeeba 
(or woman with whom a man has had carnal 
connexion), it is necessary that her compli- 
ance be particularly expressed by words, such 
as, “I consent fo it,” because the prophet 
has said, ‘‘StyzzBAs are to be consulted,”’ 
and also because a Siyeeba, having had con- 
nexion with man, haa not the same pretence 
to silence or shyness as a virgin, and conse- 
quently the silent signs before intimated are 


/ not sufficient indications of her assent to the 


proposed alliance. 

Cases under which a woman is still con- 
sidered asa virgin, in respect to the tokens 
of consent —Ir the signs of virginity in a girl 
should happen to be effaced, either by leap- 
ing or any other exertion, or by a wound, or 
by frequent respetition of the menses, yet 
she ts still to be considered as a virgin that ; 
is to say, her silence is a sufficient sign of 
her acquiescence in a marriage proposed, 
because she is Still in reality a virgin, the 
law accounting every woman such who has 
not had carnal connexion with the other sex, 
—and consequently subject to the same shy- 
ness and reserve, from her not being accus- 
tomec to male societyx—And if the signs of 
virginity be effaced even by formication, yet 
she here also stands as a virgin, according 
to Haneefa. Aboo Yoosaf, Mohammed, and 
Shafei are of opinion that the silence of 
such an one is nota sufficient token of con- 
sent to a marriage proposed because she is 
actually aSiyeeba, since she has actually 
had connexion with man —Haneefa in this 
case argues that people in gencral still sup- 
puse her to bea virgin, and hence consider 
her speaking as a breach of decorum, and 
consequently she will refrain from speech ; 
her silence, thergfore, must be held sufficiant, 
lest her delicacy be violated ; contrary toa 
case where a woman has lost her virginity 
either in an erroneous or an invalid mar- 
riage, as such an one would not be held a 
virgin with respect to the point in question, 
the law having manifested her carnal cong 
nexion, by instituting, in her case, obser- 
vance which are a consequence of it (such 
as Edit and Dower), and by establishing the 
parentage of her child, whereas it recom» 


36 


mends as laudable, the concealment of forni- 
cation : this, however, is only where the case 
is not of a very notorious nature ; for ifa 
woman be known to abandon herself to for- 
nication publicly, her silence would not be 
deemed sufficient. 

Case of allegtion and 
should say to a woman, 
your being contracted to me 
and remained silent’; and she reply, “No, 
I refused you,” or, “I dissented,” her de- 
claration is to be credited —Ziffer says that 
the declaration of the husband is to be cre- 
dited, on account that silence is the original 
state of man, wherefore the person who ad- 
heres to that is the defendant; and the re- 
pulsion of the marriage is supervenient, 
wherefore the person who adheres to that is 
the plaintiff; the case is therefore the same 
as where a person enters into a contract of 
sale under a condition of option, and pleads 
a rejection after the time of option has elapsed 
and the other denies the rejection,—for in 
that case the declaration of the denier is to 
he credited, as he adheres to what is original, 
to wit, silence. Our doctors, on the other 
hand, say that the husband, in the present 
case, on account of his plea of silence, pleads 
the obligation of the contract of marriage 
and consequently of his being the proprietor 
of the women’s person;* and, that the wife 
by pleading the rejection, sets aside the claim 
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sidered as the defendant, in the same manner 
as when a depositee pleads the restoration of 
a deposit, and the proprietor of the deposit 
declares that he had not returned it to him; 
because, in such a case, the declaration of the 
trustee would be credited, since he is in re- 
ality the defendant, although in appearance 
he be the plaintiff, for he frees himself from 
responsibility, and the original state of man 
is freedom, and an exemption from responsi- 
bility: —it is otherwise with respect to the 
case of a condition of option in sale, because 
the obligation of a sale is manifested after the 
lapse of the time option, and therefore the 
person who pleads the rejection is plaintiff 
both in reality and in appearance. But here, 
if the husband should produce evidence in 
support of his silence, the marriage becomes 
established: if, however, he have no evidence, 
then an oath must nat be imposed upon the 
wife, according to Haneefa.—This is one out 
of six cases in which an oath is incumbent 
upon the defendant according to Haneefa, 
in opposition to the opinion of the two dis- 
ciples : as will ke fully treated of under the 
head of sales. í 

Infants may be contracted by their guar- 
dians. —Tu marriage of a boy or girl under- 
age, by the authority of their paternal kin- 
dred, is lawful, whether the girl be a virgin 
or not, the Prophet having declared, “‘Mar- 
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riage is committed to the paternal kindred.” 
Malik alleges that this is a power the excecise 
of which does not appertain to any of the 
kindred except the father.—Shafei maintains 
that it belongsonly to her father or grand- 
father: and he adds that this privilege does 
not appertain toany guardian whatever with 
respect to an infant Siyeeba, although he be 
her father or her grantfather.— Malik argues 
that power over freemen is estalished from 
necessity ; but in the present instance no such 
necessity exists, as infants are not subject 
to any canal appetite: yet it is vested ina 
father, on the authority of sacred writings 
contrary to what analogy would suggest :— 
but he also says that a grandfather, not be- 
ing the same asa father, is not to be included 
with him. Our doctors, on the other hand, 
allege that the guardianship vested in a 
father is in no respect contrary, but is rather 
agreeable to analogy ; because marriage is a 
point which involves in it many considera- 
tions, both civil and religious; and it is not 
perfect unless the parties he equal in degree 
according to the customary acceptation ; and 
this equality is not always to be found; where- 
fore authority is vested in the father to con- 
tract his children during their minority, lest 
an opportuniry of marrying them equally 
might be lost.—Shafei argues, that entrust- 
ing the power of contracting marriage to any 
others than the father or grandfather would 


be oppressive upon the child, since it is to he 


supposed that no others are equally interested 
in its welfare or happiness ; on which prin- 
ciple it is that kindred of a more distant de- 
gree arc not empowered to act with respect 
to the property of infants, a matter of infi- 
nitely less importance than their persons, and 
consequently the acts of such, with respect to 


. the latter, are unlawful a fortori—Our dac- 


*AralS : Booza, i.e Genitale Mulieris, The 


tors argue, that affinity is a cause of affection 
in other relations the same as in the parents, 
and in whatéver degree that may be defective, 
a provision is made against any evil conse- 
quence, by vesting in the child an option of 
acquiescence in the match after puberty, 
which acquiescence is necessary to constitute 
its validity ; contrary to the case of acts with 
respect to propety, because these are capable 
of repetition, since they are done with a view 
to the acquisition of gain, which cannot be 
obtained but by such repetition: and such 
being the case, if any loss should happen in 
the property, it is irretrievable ; wherefore 
authority to act in respect to property is use- 
less, unless it be absolute : and absolute au- 
thority cannot be established where there. is 
any defect. The argument of Shafei, in sup- 
port of his second proposition (to wit “that 
this privilege does not appertain to any guar- 
dian whatever with respect to an infant 
Siyeeba, although he be her father or grand- 
father”), is, that her becoming a Siyeeba is 
to be considered as endowing her with suffi- 
cient understanding and capacity to act and 
judge for herself, on account of her being 
thus accustomed to male society, wherefore 
the law operates upon this consideration 
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without any regard to the absolute fact of her 
being endowed with such a portion of under- 
standing or not, as that is a matter which 
does not readily admit of ascertainment. To 
this our doctor reply, that the infant re- 
quires a guardian whose tenderness and af- 
fection must be necessarily admitted ; neither 
can her acquaintance with the other sex be 
considered as endowing her with any addi- 
tional portion of understanding in regard to 
mankind, without concupiscence, which, in 
a child, does not exist.—It may also be far- 
ther observed that the precept ofthe Prophet 
already quoted is general and indiscriminate, 
and therefore includes all relations equally ; 
which makes ita sufficient answer to Malik 
and Shafei. 

RELATIONS stand in the same order in point 
of authority to contract minors in marriage 
as they do in point of inheritance ; but this 
authority, in the more distant relatives, is 
superseded by the existence of thosc of a 
nearer degree. 

Casein which the marriage of infants con- 
tinues binding after puberty —Ir the mar- 
riage of infants be contracted by the father or 
grandfathers, no option after puberty remains 
to them ; hecause the determination of parents 
in this matter cannot be supected to origi- 
nate in sinister motives as their affection for 
their offspring is undoubted ; wherefore the 


marriage is binding upon the parties, the | 


same as if they had themselves entered into 
it after maturity. 


Case which admits an option of acquie- 


of others than thcir parents, each is respec- 
tively at liberty, after they become of age, to 
choose whether the marriage shall be con- 
firmed or annulled.—This is according to 
Haneefa and Mohammad. Aboo Yoosaf 
maintains that, in this case also, no option 
remains to them, since he considers all guar- 
cians to be the same as parents. To this 
Hanecfa ancl Mohammed reply, that the 
more distant the guardians stand in their 
affinity to the partics, the less warm are 
their affections supposed to he ; whence it is 
to be apprehended that, in contracting the 
marriage, self interest, or some other sinister 
motive, might operate in their minds to the 
disadvantage of the infant under their guar- 
dianship, an evil which is provided against 
by leaving an option to the infant after 
maturity.—It is to be observed, however. 
that this case, applying generally to all 
except the father and grandfather, includes 
the mother of the infant, and also the Karce 
because the former, as being a woman, is de- 
ficient in judgment ; and the latter, as a 
stranger, in affection ; and consequently a 
right of option must be reserved to the infant 
after maturity.—It is also to be remarked 
that, in dissolving the marriage, decree of 
the Kazee is a necessary condition in all 
cases of option exerted after maturity ; con- 
trary to the rule in the exertion ofa similar 
right of option after manumission ; that is to 
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say, if a master marry his female slave to any 
person, and afterwards emancipate her, she 
will have a right of option upon her emanci- 
pation ; if she please the marriage continues, 
but if she disapprove it is dissolved ; and the 
decree of the Kazee is not essential to such 
dissolution : but it is otherwise in the case of 
option after maturity ; because that option 
is reserved with a view to guard against 
injury to the other rights of the parties, 
which might occur in a variety of instances, 
and which if admitted (as, if the marriage 
were absolute, they must be), would be cal- 
culated to introduce many evils into the 
married state, since the guardian might, for 
instance, in executing the contract, agree to 
an inadequate dower, or to an unequal 
match : and as the dissolution of the mar- 
right thus tends to affect other rights, a 

decree of the Kazee is essential thercin ; hut, 
in the case of the female slave, the right of 
option after emanciption is intended as a 
security against an evident injury to herself 
as the hushand’s:power over her is extended, 
and his authority, as well as her obligations, 
in many resnects enlarged, by her emancina- 
tion from slavery; whence it is that this 
richt of option is restricted to female slaves 
only, and does not extend to males, to whom 
the ahove principle would not apply ; and 
such heing the case, the dissolution of her 
marriage isto be regarded mercly as the re- 
moval of a hardship from herself. in which 


' the decree of the Kazee is no way necessary, 
| since all persons are entitled to relieve them- 
scence after puberty.—But if the contract | 
should have heen executed by the authority | 


selves from evil. 


Token of acquiescence after pubertv.—Ir 
the female, thus contracted during infancy, 
be of age when the marriage is first men- 
tioned to her, and she upon that occasion 
remain silent, her silence (according to 
Haneefa and Mohammed), is to he con- 
strued into consent: but if she continue 
ignorant of the contract, her right of option 
is still reserved to her, until such time as she 
is informed of it, and remain silent as above. 
—-Mohammed, in this case. makes it a condi- 
tion that the girl be duly informed of the 
marriage, because she cannot exert her right 
of option without a knowledge of the cir- 
cumstance, as the guardian may effect the 
marriage altogether unknown to her, and it 
mav consequently happen that she never 
hears of it, and of course she would remain 
excused (as to her silence) on the ground of 
ignorance ; but he does not make a know- 
ledge of her right of option a_ condition, he- 
cause that is an institute of the law, and 
ignorance is nô plea with respect to an insti- 
tute of the law, with which it is supposed 
that every person ought to be acquainted ; 
the case is otherwise with a female slave, 
who being employed in the service of her 
master has no opportunity to obtain any 
knowledge of the law, wherefore ignorante 
of this point isa good plea in favour of the 
continuance of her right of option. 

Circumstances which annual the right of 
option. —THE right of option in a virgia, 
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after maturity, is done away by her silence ; 
but the right of option of a man is not 
done away by the same circumstance, nor 
until he express his approbation by word or 
by deed, such as presenting her dower, co- 
habiting with her, and so forth : and in like 
manner the right of option of the female 
after maturity (in a case where the husband 
has enjoyed her before she attained to that 
state), is not annulled until she express her 
consent or disapprobation in terms (as if she 
were to say “I approve,” or i disap- 
prove)”, or until her consent be virtually 
shown hy her conduct, in admitting the 
hushand to carnal connexion, and so forth. 

Degree of the continuance of a right of 
option after maturity.—Tne option of ma- 
turity of a virgin is not protracted to the end 
of the assembly :* but that of a Siyeeba, ora 
vouth, is not annulled even by the rising 
from the assembly, because the option of 
maturity is established by dissent, on account 
of the apprehension of the ends of marriage 
being defeated ; and whatever is established 
bv dissent is annulled by assent, on account 
of its advantage being obtained ; now the 
silence of a virgin is assent, but not that ofa 
Siveeba Or a youth : wherefore the option of 
the former is annulled, but not that of the 
two latter :—moreover, a Siyeeha’s option of 
maturitvf has not been established by the 
act of her husband, as is evident ; and a 
circumstance which is not established hy the 
act of the hushand is not restricted to that 
assemblv, since that only which is delegatedt 
is so restricted, as shall he hereafter demon- 
strated ; § contrary to the opnan of manumis- 
sion, as that is not annulled Py silence, but 
is protracted to the end of the assembly, and 
annulled by the rising from the assembly, 
because the option of manumission is estab- 
lished by the act of the master, namely, 
emancipation: and hence regard is had to 
the Majlis in this case, as well as in that of 
a woman endowed by her husband with an 
option of divorce. 

Separation in consequence of option isnot 
divorce.—A SEPARATION between a husband 
and wife in consequence of option after ma- 
turity is not divorce, from whatever side it 
proceed, because it may with propriety 
procecd from the wife, whereas divorce can- 
not. And so also, separation in consequence 
of option after manumission is not divorce, 
for the same reason. 

Rule inheritance in the marriage of 
infants.—Ir a girl who has been contracted 
in marriage by her guardian, as already 


stated, should die before she aétain maturity, 


— =e 


= pe 


the place or com- 


Arab, Majlis, meaning 
pany in which she may happen to be at the 
time of her attaining maturity. It is treated 
of at large elsewhere. Vide Index. 

etBy option of maturity, | and option of 
manumission, is meant, option of acquie- 
scence after maturity, or after manumission, 


tNamely, a power of divorce. 
_§See Book of Divorce, Chap. HI. 
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her husband inherits of her: and, in like 
manner, if a youth so contracted should 
die before he attains maturity, his wife 
inherits of him ;—and so also, if either 
should happen to die after maturity, with- 
out a separation having taken place ; 
because the marriage contract was regular 
and valid as origine, and would remain so, 
until dissolved to the dissent of one or both 
of the parties in the event of their arriving 
at maturity; but this being precluded by 
the demise of one of them, the marriage con- 
tinues good for ever; and consequently all 
the mutual privileges established in the 
parties by the marriage are irreversibly con- 
firmed by the decease of either of them: — 
contrary to the case of a marriage contracted 
by an unauthorized person, where, if either 
of the parties were to die before assent being 
duly expressed, the other would not inherit ; 
because, in this case, the existence of the 
marriage is suspended upon the consent of 
the parties, and is consequently rendered 
null by the demise of either previous to the 
declaration of their will in it ; whereas, in 
the other case, the decease of either party, 
previous to maturity or separation, as afore- 
said, does not annul, but rather confirms 
their marriage. 

Persons incapable of acting as guardians 
in marriage.— AUTHORITY to contract others 
in marriage is not vested in a slave, an 
infant, ora lunatic, because such persons, 
being considered in law as incapable of 
acting for themselves, are incompetent to 
exercise any authority over others, a fortiori ; 
morcover, this authority is established in 
guardians and others out of tenderness to 
persons who, from their situation, require 
attention and care (such as infants and 
lunatics ; but this would not be manifested 
by, committing the execution of marriage, 
on their behalf, to persons of the above 
descriptions.® 

Aft infidel cannot be vested with this au- 
thority with respect to a Mussulman, male 
or female because the word of Gop says 
“He DOTH NOT ADMIT INFIDELS TO ANY 
CLAIM UPON BELIEVERS ;’’ and, if this au- 
thority were vested in in infidels, it would be 
admitting them to sucha claim. and hence 
also it is, that the evidence of infidels re- 
garding Mussulmans is not admitted ; and, 
upon the same principle, that Mussulmans 
and infidels cannot inherit of each other. 

An infidel is vested with this authority 
with respect to his children who are infidels, 
the word of Gop saying, “‘INFIDELS MAY 
EXERCISE AUTHORITY OVER sr 


INFIDELS ; 
whence it is that the evidence of infidels 
regarding infidels is admitted, and that in 
heritance obtains among them. 

Maternal relations may act in defect of 
the paternal.—In defect of paternal rela- 
tions, authority to contract, marriage apper- 
tains to the maternal (if they be of the same 
family or tribe), such as the mother, or mater- 
nal uncle or aunt, and all others within the 
prohibited degrees, according to Haneefa, 
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upon a principle of benevolence.—Mohammed 
alleges that this authority is not vested in 
any except the paternal kindred ; and there is 
also an opinion of Haneefa on record to this 
effect.—Of Aboo Yoosaf two opinions have 
been mentioned; according to that most 
generally received, he coincides with Mo- 
hammed: and their arguments on this su- 
ject are twofold: First, the Prophet has 
declared ‘‘Marriage is committed to the 
paternal kindred” (as was before quoted) ; 
SrconpbLy, the only reason for instituting 
this authority is that families may be pre- 
served from improper or unequal connexion ; 
and this guard over the honour of a family 
is committed to the paternal relatives, whose 
peculiar province it is to take care that their 
stock be not exposed to any mean or de- 
basing admixture, so as to subject them to 
shame.—The argument of Haneefa is, that 
authority to contract marriage is instituted 
out of a regard to the interest of the child, 
which is fully manifested by committing it 
to persons whose relation to the infant is so 
near as to render them interested in its 
welfare. 

Or the Mawla of an infant female slave.— 
Ir the Mawla® of an infant female slave, 
having emancipated her, should contract her 
in marriage, it is lawful, although she have 
relations within the prohibited degrees upon 
the spot, provided there be not among them 
anv relations of the paternal description, 
because the Mawla stands as a paternal rela- 
tion with respect to her. 


Or the Magistrate in defect of a natural 
guardian —WHuERE persons are destitute 
of any natural guardian, the authority of 
contracting them in marriage is vested in 
the Imam or the Kazee; because the Prophet 
has, in his precepts, declared, ‘‘Persons being 
destitute of guardians have a guardian in 
the Sultan.” 


a 

Or the nearest guardian present jn the 
absence of others —Ir the parents, or other 
first natural guardians of an infant, should 
be removed to such a distance as is-termed 
Gheebat-Moonkatat, it isin that case lawful 
for the guardian next in degree to contract 
the infant in marriage.—Ziffer and Shafei 
allege that it is not lawful, because this 
authority is vested in the first guardian as a 
right, in order that the family may be pre- 
served from the shame occasioned by the 
infant forming a degrading connextion ; and 
this being a positive right, cannot be an- 
nulled by the absence of the party, as the 
law does not admit absence to be destructive 
of a right ; and hence it is that if the absent 
guardian were to contract the infant in 
marriage on the spot where he may at that 
period happen to be, it is lawful ; moreover, 
a relation of a more distant degree is not 
vested with authority in the existence ofa 
nearer relative, eince the more distant is 

“Meaning the emancipator. For a full 
definition of this term, see the Emancipation 
of Slaves. 
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precluded by the nearer.—The argument of 
our doctors is that authority to contract 
minors in marriage is instituted out of 
regard to their interest, as was already 
noticed ; whence it is that this authority is 
not admitted over any, excepting such as are 
incapable of paying the necessary attention 
to their own interest; and the regard is 
not manifested in committing the business 
of marriage to the nearer guardian, who is 
absent, as from the exertion of his prudence 
or good sense no advantage can, in that 
situation, be easily derived ; the authority, 
therefore, in this case, devolves to the 
guardian next in degree who is present :— 
moreover, as, in case the first guardian were 
to die, or to income, besane the authority, 
would devolve to the next in degree, so does 
it likewise in the present case. And with 
respect to what Ziffer and Shafei have ad- 
vanced, that ‘‘lf the absent guardian were 
to contract the infant in marriage on the 
spot where he may at that period happen to 
be, itis lawful,’’—the assertion is not ad- 
mitted : but evén granting this, it is still to 
be observed, that although the more distant 
guardian be further removed from the infant 
in point of consanguinity, yet, being upon 
the spot, he is enabled to transact for the 
latter, with the advantage of immediate and 
local knowledge ; and vice versa of the other 
guardians Thus they stand upon an equal 
footing with respect to authority ; and who- 
ever of them may enter into a contract of 
marriage on behalf of the infant, the same, 
holds good, and is not liable to be set aside. 
—By the absence termed Gheebat-Moonkatat 
is to be understood the guardian being re- 
moved to acity out of the track of the cara- 
vans, or whichis not visited by the caravan 
more than once in every year: some, how- 
ever, have defined it to signify any distance 
amounting to three days’ journey. 

The guardianship over a lunatic woman 
rests with her son.—IF a lunate woman 
have two guardians, one her son and the 
other her father, the authority of disposing 
of her in marriage rests with the former and 
not with the latter, according to Haneefa 
and Aboo Yoosaf. Mohammed says that the 
father is her guardian in this respect, as 
feeling a more lively interest in her than the 
son.—The argument of the two Elders is 
that a son is prior to all others of the parental 
kindred ; and the right of guardianship goes 
by this right of priority, in preference to 
affection thus any paternal kinsman (such 
as the son of the father’s brother, for in- 
stance), is in this respect prior to the mater- 
nal grandfath@r, although the natural affec- 
tion of the latter be admitted to be the 
strongest. 


Section.—Of Kafat, or Equality. 


Definition of Kafat.—KaFaT, in its litgral 
sense, Means equality.—In_ the language of 
the law it signifies the equality of aman 
with a woman, in the several pagticulars 


| which shall be immediately specified 
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Equality necessary in marriage.—In mar- 
riage regard is had to equality, because the 
Prophet has commanded, saying. ‘'Take ye 
care that none contract women in marriage 
but their proper guardians, and that they be 
not so contracted by with their equals ; 
and also, because the desirable ends of mar- 
riage, such as cohabitation, society, and 
friendship, cannot be completely enjoyed 
except by persons who are each other’s 
equals (according to the customary estima- 
tion of equality), as a woman of high rank 
and family would abhor society and cohabita- 
tion with a mean man ; it is requislte, there- 
fore, that regard be had to equality with 
respect to the husband ; that is to say, that 
the husband be the equal of his wife; but it 
is not necessary that the wife be the equal of 
the husband, since men are not degraded by 
cohabitation with women who are their in- 
feriors.—It is proper to observe, in this place, 
that one reason for attending to equality 
in marriage is, that regard is had to that 
circumstances in confirming a marriage and 
establishing its validity; for if a woman 


should match herself to a man who is her | 


inferior, her guardians have a right to 
separate them, so as to remove the dishonour 
they might otherwise sustain by it. 

In point of tribe or family —EQua ity 
is regarded with respect to lineage, this being 
a source of distinction among mankind ; thus 
it is said, ‘a Kooraish is the. equal of a 
Kooraish throughout all their tribes ;” that 
isto say, there is no pre-eminence among 
them, between Hashmees and Niflees, Teye- 
mees or Adwees; and in like manner they 
say, '‘an Arab is the equal of an Arab.’’— 
This sentiment originates in a precept of the 
Prophet to this effect ; and hence it is evident 
that there is no pre-eminence considered 
among the Kooraish tribes : and with respect 
to what Imam Mohammed has advanced, 
that ‘‘pre-eminence is not regarded among 
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the Koorarsu tribes or families, excepting | 


where the same is notorious, such as the 
house of the Kuatirs,’’ his intention in 
this exception was merely to show that re- 
gard should be had to pre-eminence in that 
particular house, out of respect tothe Khila- 
fet, and in order to suppress rebellion or dis- 
affection ; and not to say that an original 
equality does not exist throughout. The 
Kooraishees are the descendants of Nazir, son 
of Kanaan, as is universally known.—Ibn- 
Hijr has said that the Kooraishees are de- 
scended of Kihr the son of Malik. The term 
Kooraish is a diminutive of Kursh, which 
means a body of people. or „congregation ; 
and this appellation was originally applied 
to them, because they were accustomed to 
trade through different cities and countries, 
and after being thus scattered, used to re- 
assemble at Mecca. The Arabs are those 
who derive their descent from a stock an- 
terior to, Nazir, or (according to Ibn Hijr) 
anterior to Kihr. 

Tice Binno Bahala tribe are not the equals 

‘Arabs of any other description whatso- 


(Vou. I. 


ever, they being notorious throughout Arabia 
for every species of vice; and none of those 
before mentioned esteem them as upon an 
equality with themseives. 


In point of religion.—Mawatesgs, this is 
to say, Ajims, who are neither Kooraishees 
nor Arabs, are the equals of each other 
throughout, regard not being had among 
them to lincage, but to Islam.—Thus an 
Ajim whose family have been Mussulmans 
for two or more g nerations is the equal of 
one descended of Mussulman ancestors ;— 
but one who has himself embraced the faith, 
or he and his father only, is not the equal of 
an Ajim whose father and grandfather were 
Mussulmans ; because a family is rot estab- 
lished under any particular denomination 
(such as Mussulman, for instance), by a retro- 
spect short of the grandtather.—This is the 
doctrine of Haneefa and Muhammed. Abdoo 
Yoosaf says that an Ajim whose father is a 
Mussulman is the equal of a woman whose 
father and grandfather are Mussulmans. 

An Ajim who is the first of his family pro- 
fessing the faith is not the equal of a woman 
whose father is a Mussulman. 

In point of freedom.—Equatity in point 
of freedom ıs the same as in point of Islam, 
in all the circumstances above recited, be- 
cause bondage is an effect of infidelity, and 
the properties of meanness and turpitude are 
therein found. 

In point of character.—ReEGarpD is to be 
had to equality in piety and virtue, accord- 
ing to Haneefa and Aboo Yoosaf ; and this 1s 
approved because virtue 1s one of the first 
principles of superiority and a woman de- 
rives a degree of scandal and shame from 
the profligacy of her husband, beyond what 
she sustains even from that of her kindred, 
—Mohammad alleges that positive equality 
in point of virtue is not to be regarded, as 
that 1s connected with religion, to which 
rules regarding mere worldly matters do not 
apply, excepting where the party, by any 
base er degarding misconduct such as a 
man exposing himself naked and intoxicated 
in the public street, and so forth), may have 
incurred derision and contempt. 


In point of fortune —Equa.ity is to be 
regarded with respect to property, by which 
is understood a man being possessed of a 
sufficiency to discharge the dower and pro- 
vide maintenance ; because if he is unable 
to do both, or either of these, he is not the 
equal of any woman; asthe dower is a con- 
sideration for the carnal use of the woman, 
the payment of which is necessary of course ; 
and upon the provision of a support to the 
wife depends the permanency of the matri- 
monial connextion ; and this is therefore in- 
dispensable a fortiori —This, according to 
some, is found in the ability to support a 
wife for one month only ; but others say for 
ayear. By a man possersing sufficient to 
enable him to discharge the dower, is under- 
stood his ability to pay down that proportion 
of it which it is customary to give immedi- 
ately upon the marriage, and which is termed 
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Moajil, or prompt; the remainder, termed 
the Mowjil, or deferred, it is not usual to pay 
until a future season; and hence it is that 
the ability to pay that part of the dower is 
not made a condition.—Aboo Yoosaf teaches 
that regard is to be had only tothe man’s 
ability to support his wife, and not to the 
discharge of the dower, because the latter is 
of a nature toadmit of delay in the pay- 
ment, but not the former; and a manis 
supposed to be sufficiently enabled to pay the 
dower where his father is in good circumstan- 
ces. According to the doctrine of Haneefa 
and Mohammed, however, the fortune of the 
man is to be considered in general (without 
regard toany particular ability), insomuch 
that a man who may even be qualified both 
to pay the dower and to provide subsistence, 
yet may not beheld the equal ofa woman 
possessed of a large property; since men 
consider wealth as conferring superiority, 
and poverty as inducing contempt. Aboo 
Yoosaf, on the other hand, maintains that 
wealth isnot tobe regarded in this respect. 
since it is nota thing ofa stable or perma- 
nent nature, as property maybe acquired 
in the morning and lost before night 

And in point of profession.—EQua ity is 
to be regarded in trade or profession, accord- 
ing to Aboo Yoosaf and Mohammed.—There 
are two opinions recorded of Haneefa upon 
this point ; and there is also an opinion re- 
lated of Aboo Yoosaf ; that the profession is 
not to be regarded, unless where it is of such 
a degrading nature as to oppose an insur- 
mountable objection ; such, for instance, as 
barbers, weavers, tanners, or other workers 
in leather, and scavengers, who are not the 
equals of merchants, perfumers, druggists or 
bankers.-—The principle upon which regard 
is to be had to trade or professon is, that men 
assume to themsel\esa certain consequence 
from the respectability of their callings, 
whereas a degree of contempt ıs annexted to 
them on account of the meanness thereofse— 
But a reason, on the other hand, why tgade 
or profession should not be regaded is, that 
these are not absolute upona man, since he 
is at liberty to leave a mean profession for 
one of a more honourable nature. 


Case of a woman contructing herself on 
an inadequate dower.—IF a woman contract 
herselt 1n marriage, consenting to receive a 
dower of much smaller value than her proper 
dower,* the guardians have a right to oppose 
it, until her busband shall ayree either to 
give her a complete proper dower, or to 
separate from him.—This is according to 
Haneefa.—The two disciples maintain that 
the guardians are possessed of any such 
authority ; and their argument is, that what- 
ever the dower may be above ten Dirms is 
the right of the woman, and no person is to 
be opposed in relinquishing that which is her 
own as where a woman, for Instance, chooses 
to relinquish a part 8f the dower, after the 


of the proper dower is fully 
next chapter. 


* The nature 
explained in the 
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amount of it has been specifically stipulated. 
—To this Haneefa replies, that the guardians 
assume acertain degree of respect and con- 
sideration from the magnitude of shame to 
and its smallness is an occasion of shame to 
them ; wherefore regard is had to that, as 
well as to equality : contrary to the case of a 
woman relinquishing her claim to any part 
of her dower after it has been specifically 
stipultated, because no disgrace falls upon the 
guardians from such dereliction. 


Case of a father contracting his infant child 
on a disproportionate dower —Ir a father 
should contract in marriage his infant daugh- 
ter, agreeing toa very inadequate dower; or, 
if he should contract his i..fant son, engaging 
for an extravagant dower, yet this is legal and 
valid with respect to them.—This, however, 
‘snot lawful to any excepting a father or 
grandfather, according toall the doctors — 
The two disciples have said that diminution 
or excess inthe dower is illegal only where 
itis very apparent; that is to say, a contract 
of marriage, involving any very dispropor- 
tionate excess or déficiency of dower, is not 
held by them to be legal; because the autho- 
rity ofa fatheror grandfather to contract 
itfants in marriage is founded upon the 
supposition of their regard tor the interest 
of those infants, and therefore where this 
regard does not appear, the contract is null; 
and in agreeing for a deficient dower on 
behalf of a female infant; or for an excessive 
one on behalf of a male, no regard to their 
interest whatever is manifested.—Similar 
to this is a case of purchase or sale ; that ts 
to say, ifa guardian were, on behalf of an 
infant, to sell a thing for less than its value, 
or to buy athing for more than itis worth, 
at an excessive disproportion, such sale or 
purchase would be invalid; and so also in 
marriage:—and hence it is that no person is 
empowered, with respect to deficient or ex- 
cessive dowers, excepting a father or grand- 
father — To this Haneefa replies, that the 
law here rescs solely upon whatever affords 
an argument of tenderness for the infant. 
and that is found in nearness of affinity ; 
snd in marriage there are many considera- 
tions of more weight and moment than the 
dower, whereas, in transactions which con- 
cern property, that only 1s a consideration ; 
and where tuat which isthe end appears to 
be defeated, their authority is done away.— 
But with respect to other than the father and 
grandfather, no regard is had to affinity as 
an argument of tenderness in the persent case, 
since that existsin them in smaller degree. 

A father may contract his infant child toa 
slave.— Ir a man @ontract his infant daughter 
to a slave, or his infant son toa female slave, 
itis lawful —The compiler of the Hedaya 
observes that this is according to Haneefa, 
who argues that the father’s neglect of 
equality in this instance must be supposed 


‘to arise from some other considerations of, 


greater weight, wherefore the said contract 
of marriage is lawful; but it it should ap- 
pear that the parent has adpoted sush a 
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match without any view to a particular 
advantage, the contract is in that case null : 
and the two Elders coincide with Haneefa 
in this opinion.—According to the two dis- 
ciples the contract is illegal, because it in- 
volves a twofold disadvantage with respect 
to the infant;—a want of equality in the 
first instance; and secondly, a want of resi- 
dence, as aslave cannot be or remain any- 
where but with the owner’s consent. 

Section. —Of a Power of Agency to 

contract Marriage. 

Agents in marriage, and their powers.— 
AGENTS in matrimony are persons employed 
and authorized by the parties concerned to 
enter into contracts of marriage on their be- 
half; and the power so delegated is termed 
Wikalit-ba-Nikkah. 

Ir is lawful for a nephew to contract the 
daughter of his uncle in marriage with him- 
self.— Ziffer alleges that this is unlawful. 

Ir awoman give authority toa man to 
contract her in marriage with himself, and 
he accordingly execute the contract in the 
presence of two witnesses‘t is lawful. Ziffer 
and Shafei affirm that this is illegal, because 
no person is competent to transfer and make 
himself the proprietor of that which is trans- 
ferred ; asin a case of sale, for instance, 
where, if the proprietor constitute a person 
his agent of sale with respect to any par- 
ticular property, and the agent sell the same 
to himself, both the agency and the sale are 
void, no man being competent to act as the 
transferrer of property, and to become him- 
self the master of that property.— Shafei, 
however, alleges that a guardian may law- 
fully contract his word to himself on the 
plea of necessity, since, if he were not al- 
lowed this privilege, she might never be 
married ; but a mere agent has no such plea 
because in this case her guardian will con- 
tract her.*---Our doctors, on the other hand, 
argue that an agent in matrimony is merely 
anegotiator, and the obligations of the con- 
tract do not, in any respect, affect the con- 
tractor ofa marriage; neither would any 
objections which may arise apply to the 
simple negotiation, but tothe rights and 
obligations which it involves: contrary to 
the case of sale, as cited by Ziffer and Shafei, 
because there the agent appears to be acting 
not merely asa negotiator, butalso asa 
principal, in the contract of sale, and is con- 
sequently affected by its obligations. It may 
be remarked in this place, thatas the con- 
tractor of a marriage is merely a negotiator, 
go where a person becomes empowered to 
contract on both sides, his single declaration 
“I have contracted,’’ comprehends both the 
declaration and the acceptance, and conse- 
quently there is in this instance no occasion 
for two separate sentences. t 
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* This proceeds upon a supposition that 
the guardian is not within the prohibited 
degrees, and that no other proper person 


offers. 
4 See the beginning of this Book. 
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Cases of a contract executed by on un- 

anthorized person.— Ir a man should contract 
in marriage the slave of another without the 
owner’s consent, and validity of the deed is 
suspended upon the will of the Owner; if he 
approve, itis lawful; ifhe disapprove, it is 
null. 
In the same manner, ifa man contract a 
woman in marriage without her knowledge 
in the presence of two witnesses, or if a 
woman contract a manin marriage without 
his consent, the validity is suspended upon 
the same cirumstance.—This is an opinion 
of our doctors ; because they hold that ina 
case of a contract entered into by a Fazoolce 
or unauthorized person, and to which there 
exists any person who hasa right assent, 
the same stands asa complete contract, the 
validity of which is suspended upon that 
person’s approbation.— Shafei maintains that 
all acts whateverof a Fazoolee are null; 
because the use of a contract is for the pur- 
pose of establishing its effect, like that of 
sale, for instance, which is used for the pur- 
pose of establishing a right of property, and 
that of marriage forthe purpose of estab- 
lishing a right of enjoyment ; and Fazoolee 
is incapable of establishing the effect, on 
account of his want of authority ; wherefore 
the act of the Fazoolee is nugatory.—The 
argument of our doctors is, that the founda- 
tion of the contract, namely, declaration and 
acceptance, has proceeded from acompetent 
person (that is, from one who is sane and 
adult), and has reference to its proper sub- 
ject ; neither can any injury be sustained if 
the contract be executed, inasmuch as there 
exists, in respect to it, a person who has a 
right of assent, and who, if he think proper, 
will signify such assent, and give the con- 
tract force, or, if otherwise, will reject it : 
and inreply to what is urged by Shafei, we 
observe that the effect of a contract is some- 
times defesred to a period subsequent to the 
time or date of the contract ; as ina contract 
of sale under a condition of option, where 
possession is deterred until such time as the 
condition of option drops. 

IF an urauthorized person say to two per- 
sons, “Be ye witness that I have married 
such a woman who is absent;” and after- 
wards the woman should hear of it, and con- 
sent, yet the marriage is void : but if, on the 
unauthorized person speaking as above, a 
third person were to say, ‘ʻI have married 
that woman to that man,’’ and the woman on 
hearing it should consent, the marriage 1s 
lawful. And, in like manner, if a woman 
should say “Be ye witness that I have con- 
tracted myself to such a man who is absent,” 
and the man should afterwards hear of it 
and consent, the marriage would, notwith- 
standing, be void ; but if, on the woman thus 
speaking, a bystander were to say, "Be ye 
witness that I give consent on behalf of such 
a person ;’’ and the manon hearing of it, 
shouid give his consent, the marriage is valid. 
This is the doctrine of Haneefas Aboo Yoo- 
saf allcges that if a woman were to say, "I 
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have contracted myself to such a man” (he 
being absent), and the man, on afterwards 
receiving intelligence of this, were to declare 
his assent, the marriage is valid. In short, 
according to Haneefa and Mohammed, one 
person is not competent to act as a Fazoolee 
in a contract of marriage, either on behalf of 
both parties, or as a Fazoolee on one side, 
and a principal on the other ; whereas Aboo 
Yoosaf holds a contrary opinion. But, if 
two unauthorized persons enter into a con- 
tract of marriage on behalf of both parties,— 
that is tosay, one onthe part of the man, 
and the other on that of the woman,—or, if 
the persons enter into such a contract, one as 
a Fazoolee, and the other as a principal,—it 
is lawful, with our doctors (Haneefa, Mo- 
hammed, and Aboo Yoosaf). The argument 
of Aboo Yoosaf, in the case before stated, is 
that one person may in marriage stand as 
two, and the declaration of that person may 
be considered as two declarations* (whence 
it is that if one person be authorized by both 
parties, the marriage is effected by his single 
declaration) ; and, in the case of an unautho- 
rized person, the only difference is, that the 
validity of the contract remains suspended 
upon the ultimate consent of the parties, as 
in a case of Khoola, where ifa man were to 
declare that ''he had repudiated his wife by 
the form of Khoola fer such a considera- 
tion” (the wife being absent), and she were 
afterwards to receive intelligence of this, and 
to assent, the Khoola ıs lawful ; and so also, 
in a case of divorce or of manumiission, where 
if a man were to declare that he had divorced 
his wife for one thousand Dirms (she being 
absent), and intelligence of this reach her, 
and she consent,—or, a man declare that 
“he has emancipated such an one, his slave, 
for a recompense of one thousand Dirms’’ 
(the slave being absent), and the latter, 
hearing of this assent, the proceeding is law- 
ful.—To this Haneefa and Mohammad reply 
that, in the case before recited, the declgra- 
tion of the unauthorized person, ‘‘I have con- 
tracted such a woman to such a man,” or, 
“I have married such a woman,” amounts 
to a contract on one part only, which is not 
valid, wherefore the legality of it is not sus- 
pended upon the consent of the parties, as 
its completion rests on the reply, which 1s 
not approved unless it proceed from a person 
presentin the assembly or company where 
the contract is made, and during the con- 
tinuance of that company ; and, like a sale, 
it is incapable of being protracted to any 
person, on the contrary, acts on the autho- 
rity of both parties, the contract is valid, 
because here his declaration applies equally 
to both; and where the contract is entered 
into by two unauthorized persons (acting 
for, or, as it were, representing the respec- 


*That is to say, ‘‘as the proposal and the 
acceptance,” or, in other words, ‘‘as the 
declaration and the consent.’’ 


tive parties), it is complete, as it here possesses 
all the eesential properties of contract ; and so 
also in cases of Khoola or of divorce, or manu- 
mission for a compensation (as cited by Aboo 
Yoosaf), because in such instances the decla- 
ration stands as a conditional vow on the 
part of the husband or the master, so as to be 
binding upon him, and from which he can- 
not with propriety retract ; and hence the 
engagement is completed solely by him. 

Cases of the matrimonial agent exceeding 
or acting contrary to his commission.—lIF a 
man commission another, as his agent, to pro- 
cure him a wife, and the agent should con- 
tract him to two women, by one declaration, * 
his marriage is not valid with either, for, 
being unlawful with both, on account of its 
contradicting the tenor of the commission 
with which he was charged, and unestab- 
lished vith either, on account of unspecified 
priority, a separation from both must neces- 
sarily ensue. 

IF a person commission another, as his 
agent, to contract*him in marriage to a 
woman, and the agent should contract him 
to a female slave the property of some third 
person, it is valid (according to Haneefa), 
because here the agent appears to have acted 
in strict conformity with the tenor of his 
commission, as the term woman is general, 
applying equally to the whole sex, to slaves 
as well asto others; nor can there be any 
doubt, since the case supposes the slave to be 
the property not of the agent, but of some 
third person ;—neither is there any impro- 
priety init asthe case supposes the autho- 
rizer not to be greviously marr ed to a free 
woman.—The two disciples allege that a 
marriage thus made by an agent is illegal. 
unless it be contracted with a woman who is 
the equal of the constituent ; because, by the 
term woman, generally expressed, is to be 
understood such as it is customary to wed, and 
men commonly marry their equals ; the term 
woman, therefore, thus indefinitely expressed, 
means such a woman as it is usual for sucha 
man to marry.—To this Aboo Haneefa replies, 
that in custom there is an indefinite latitude, 
it being common for men, even of consider- 
ably rank, to marry female slaves, as well as 
free women who are their equals ; and such 
being th: case, the agent is not restricted to 
any particular description of women, as the 
term woman must be taken generally ; and 
even admitting that custom does thus prevail 
in marriage, it may be replied that custom is 
of two different descriptions, one applying to 
words (as Daba, for instance, a term apply- 
ing to beasts in general, but which custom 
hath restricted to a horse) ; and the other to 
actiors (such, for instance, as menclothing 
themselves in new garments on the festival 
of Yd); now, in the present case, custom 
applies to facts, and not to terms, and there- 
fore does not admit the construction of being 
restrictive.—It will hereafter be shovin, in 
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treating of Agency, that the two doctors re- 
gard equality, in the present case, upon an- 
other principle, to wit, that a man not being 
necessitated to marry any woman, of course 
his desire of being married by an agent re- 
lates only to. a woman who is his equal. 


CHAPER III. 


OF THE MIIIR OR DOWER. 

Marriage without a dower is valid.—A 
MARRIAGE is valid, although no mention be 
made of the dower by the contracting parties, 
because the term Nikkah, in its literal sense, 
signifies a contract of union, which is fully 
accomplished by the junction of aman and 
woman ; moreover, the payment of dower is 
enjoined by the law, merely asa token of re- 
spect for its object (the man), wherefore 
the mention of it is not absolutely essential 
to the validity of a marriage :—and, for the 
same reason, a marriage is also valid, al- 
though the man were to engage in the con- 
tract on the special condition that there 
should be no dower : but this is contrary to 
the doctrine of Malik. 

Ten Dirms the lowest legal dower.— THE 
smallest dower is ten Dirms*—Shafei says 
that whatever sum may be lawful as the 
price of a commodity in purchase and sale, 1s 
lawful as a dower, because the dower is the 
right of the woman, and consequently it must 
depend upon herself to determine the amount 
of it. The arguments of our doctors in this 
case are twofold ; Fist, a precept of the Pro- 
phet, which expressly declares “‘There is no 
dower under ten Dirms,’’ SzEconDLy, the law 
enjoins a dower witha view to manifest re- 
spect for the wife, wherefore it must be fixed, 
in its smallest degree, at sucha sum as may 
be respectable ; and this is ten Dirms, that 
being the lowest amount ofa theft inducing 
the punishment of amputation of a limb, 
which shows that such sum is the least that 
can be regarded in an important or respect- 
able light. 

Case of a dower of ten Dirms.—IF_ a man 
assign, as a dower, a sum under ten Dirms, 
yet his wife shall receive the whole ten Disms, 
according to our doctors.—Ziffer alleges that 
she shall receive a Mihr-Misl, or proper 
dower ; because where the sum specified is 
so smallas not to bear the construction of a 
dower, it is the same as if none yay had 
been named.—The argument of our doctors 
is, that the impropriety of naming a stipu- 
lating so small a sum is on account of the 
injunction of the law, which cannot be ful- 
filled with less than ten Dirms, and the 
woman will ‘certainly be satisfied with ten 
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*Thewalue of the Dirm is very uncertain. 


Ten Dirms, according to one account, make 


about six shillings and eightpence sterling. 
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Dirms, as she had agreed to. accept of less 
than ten ; neither isit proper to take an ex- 
ample, in this case, from that in which no 
dower whatever has been named, because it 
may sometimes happen that a woman may 
grant the right of possession without any 
return, and out of pure love ; but no woman 
wlll agree to a trifling return. And here, if 
the husband were to divorce the wife before 
consummation, her due on account of the 
dower is five Dirms, according to our three 
doctors. Ziffer holds that she is in this case 
entitled only to a Matat, or present, the same 
as would be due where no dower had been 
named.—The meaning of the term Matat 
shall be hereafter fully explained. 

The wife entitled to her whole dower- upon 
the consummation ot the marriage or the 
death of the husband.—Ir a person specify 
a dower of ten or more Dirms, and should 
afterwards consummate his marriage, or be 
removed by death, his wife, in either case, 
has a claim to the whole of the dower speci- 
fied, because, by consummation. the delivery 
of the return for the dower, namely, the 
Booza, or woman’s person,* is established, 
and therein is confirmed the right to the con- 
sideration, namely, the dower ; and, on the 
other hand, by the decease of the husband 
the marriage is rendered complete, and every 
thing becomes established and confirmed by 
its completion, and consequently is so witl 
respect to all its effects. ; 

And to one-half, upon divorce before con- 
summation.—Ir the husband, in the case now 
stated, were to divorce his wife before con- 
summation, or Khalwas Saheeh,t she in this 
case, reccives half her specified dower ; Gov 
having command, saying, “IF YE DIVORCE 
THEM BEFORE YE HAVE TOUCHED THEM, AND 
HAVE ALREADY SETTLED A DOWER ON WHAT 
YE SHALL PAY THEM ONE-HALF OF WHAT 
YE HAVE SETTLED.” 

Osjgction.—It would here appear that the 
whole dower should of right drop, because 
the object of the contract reverts to the wo- 
man untouched, the same as in sale, where 
the whole price drops, if the buyer and seller 
break off the contract. 

Repriy.—There are two analogical conclu- 
sions applicable to this subject ; First, what 
is recited in the above objection : SECONDLY 
it would appear that the whole dower is due, 
because the husband did not make use of his 
possession, but suffered it to pass from him 
untouched of his own choice ; as in sale, 
where the whole price of a purchase is due, 
if the purchaser suffer the goods to perish in 
the hands of the seller ; and these two con- 
clusions directly contradicting each other, 
they are both abandoned, and we adhere to 
the sacred text as above.—This case supposes 
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*Literally, Genitale arvunt Mulieris. 

tRetirement, solus cum sola, where there 
is no legal or natural impedimens to the com- 
mission of the carnal acte It is elsewhere 
translated, complete retirement. 
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the divorce to take place before Khalwat, or 
retirement, because that with a wife is held 
by our doctors to amount to carnal know- 
ledge, as shall be hereafter explained. 

Where no dower is stipulated in the con- 
tract, the wife receives her proper dower.—IrF 
a man marry a woman without specifying 
any dower, or on the express stipulation 
that she shall not have a dower, and he 
either have carnal connexion with her, or 
die, she is in that case entitled to her Mihr- 
Misl, or proper dower —Shafei alleges that 
where the husband dies, nothing whatever 
remains due : but many of his disciples and 
followers admit that the woman’s proper 
dower is due in case of carnal connexion. 
The argument of Shafei is. that the dower is 
purely aright of the woman; whencc it is 
in her power to relinquish it a priori, for the 
same reason as she ıs at liberty to remit it 
afterwards.—To this our’ doctors reply that 
in the dower are involved rights of three 
different descriptions ; the Frrst, the right 
of the law, which is that it shall not consist 
of less than ten Dirms (as has been already 
said) ; the Seconp, the right of the guardians, 
which is that it shall not be short of the 
woman’s proper dower; and the THIRD, the 
right of the woman, which is that it shall 
become her. property. Now the right of the 
law and the right of the guardians are to be 
regarded in the execution of the contract, 
but not its continuance ; consequently, in 
the continuance, the dower is the right of the 
woman solcly ; and hence it 1s that she is 
empowered to give it up or relinquish ıt in 
the continuance of the contract, but nota 
priori. 

Ora present, in case of divorce before con- 
summaticn —IF a man marry a woman with- 
out any specification of a dower, or on con- 
dition of there being no dower, and divorce 
her before carnal connexion, the woman in 
this case receivesa Matat, or present ; Gop 
having commanded, saying, ‘“‘GIVE HER A 
PRESENT, TIIE RICH ACCORDING TO HIS 
WEALTH, AND THE POOR ACCORDING TO HIS 
POVERTY, :’’ thus a present is incumbent upon 
the husband on the authority of the sacred 
writings:—but this is contrary to the doctrine 
of Malik.—The Matat, or present, here men- 
tioned, is to consist of three pieces of dress, 
composed of such materials as are suitable to 
the woman to whom it is given; and these 
are, the Dirra, or shift; the Khoomar, or 
veil ; and the Mulhaffet, or outer garment. 
The quantity is determined at three pieces of 
dress, on the authority of Aysha and Ibn 
Abbas.—From the restriction of the present 
to such materials as arc suitable tothe wo- 
mar, it would appear that, in the adjust- 
ment, regard should be had to the woman’s 
state and condition (and such is the doctrine 
of Koorokhee), because it is a sort of substi- 
tute for the woman’s proper dower :—but the 
more approved doctrine on this point is, that 
regard:be had solely to the state and con- 
dition of the husband, because of the words 
of the: sacred text before quoted,—‘TueE 
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RICH ACCORDING TO HIS WEALTH, AND THE 
POOR ACCORDING TO HIS POVERTY.—It is to 
be remarked, that the present must not ex- 
ceed in value one-half of the woman’s proper 
dower, or nor be worth less than five Dirms : 
the same is recorded in the Mabsoot. 

Case of dower specified after marriage. 
—IF aman marry a woman without naming 
any dower, and the parties should afterwards 
agree to a dower, and specify its amount, 
such dower goes to the woman, if the hus- 
band either consummate the marriage or die ; 
but if he divorce her before consummation, 
she receives only a present. With Aboo 
Yoosaf she, in this case, receives one-half of 
the dower sp-:cified (and such also is the 
opinion of Shafei), because here the dower 
nas been made obligatory and specifically 
determined, and consequently one-balf is due 
according to the words of the text, “YE 
SHALL PAY THEM ONE-HALF OF WHAT YE 
HAVE SETTLED.” The argument of our doc- 
tors ıs that, in the present case, the speci- 
fication of the dower indentifies a thing which 
was due on account of the contract, to wit, 
the woman’s proper dower, and as this 1s 
incapable of subdivision, consequently that 
which 1s its substitute cannot be halved.— 
With respect to the text above quoted, it is 
to be regarded as applying solely to what 
has been agreed to and specified at the period 
of the contract : this being agreeable to what 
is customary. 


Case of an addition made to the dower 
after marriage.—IF a man make any addi- 
tion to the dower in behalf of his wife sub- 
sequent to the tontract, such addition is 
binding upon him.—This is contrary to the 
doctrine of Ziffer, as shall be demonstrated 
in treating of an increase of price in a con- 
tract of sale —But although such after- 
addition to the dower be thus approved, yet 
it drops in consequence of divorce before con- 
summMation.—According to an opinion of 
Aboo Yoosaf, the woman is entitled to the 
half of the additional together with that of 
the original dower.—The cause of this dif- 
ference of opinion is that, with Haneefa and 
Mohammed, nothing is halved but what has 
been rendered obligatory, and specifically 
determined ; whereas Aboo Yoosaf holds 
whatever is engaged for after the contract to 
be the same as that which is made obligatory 
in the contract, and therefore considers it as 
subject to the same rule. 

A wife may r:mit the whole dower.—Ir a 
woman exonerate her husband from any part, 
or even from the whole, of the dower, it is 
approved ; because after the execution of 
the contract, itis her sole right (as was al- 
ready explained), and the case supposes her 
dereliction of it to take place at a subsequent 
period. 

Case of Khalwat-Saheeh or retirement.— 
If a man retire with his wife, and there be 
no legal or natural obstruction to the com- 
mission of the carnal act, and he afterwards 
divorce her, the whole’ dower in this cabe 
goes to her.—Shafel maintains that she is 
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here to receive no more than her half dower, 
because the husband cannot obtain posses- 
sion of the object of the contract but by 
actual coition ; and the right to the dower is 
not corroborated and confirmed without en- 
joyment.—The argument of our doctors is, 
that the woman has completed her part of 
the contract, by delivering up her person, 
and by removing all obstructions, which is 
the extent of her ability ; her right to the 
recompense is therefore confirmed and corro- 
borated ;in the same manner as in a case of 
sale, where, if the seller have offered delivery 
of the goods sold, and there be nothing to 
obstruct seisin onthe part of the purchaser, 
and the latter neglect to make seisin. he is 
considered as having made seisin, and the 
purchase is afterwards as a trust in the hands 
of the seller, and the whole of the price is 
obligatory upon the purchaser. 

Civciinstances in which retirement does not 
imply consummation.—lr a man retire with 
his wife whilst one of them is sick, or fasting 
in the month of Ramzan, or in the [hram of 
a pilgrimage, whether obligatory® or volun- 
tary, or of a visitation at the shrine of the 
Prophet (termed an Amrit), or whilst the 
woman is in her courses—this is not regarded 
as a Khalwat-Saheeh, or complete retirement, 
insomuch, that if the man were to divorce his 
wife after such a retirement, the woman is 
entitled to her half dower only ; because all 
the above circumstances are bars to the car- 
nal act ;—sickness, from the weakness and 
imbecility with which it is attended, or from 
its rendering the commission of the carnal act 
injurious to one or the other of tSe parties ; 
—and fasting in Ramzan because it would 
induce upon the party a necessity of expia- 
tion and atonement ;—and pilgrimage, or 
visitation, because it would induce a necessity 


of atonement by sacrifice ;—and the woman’s | 


courses, because they oppose an obstruction 
both natural and legal. 

Exception.—Burt if one of the parties be 
observing a Nifi [voluntary] fast only, the 
woman is entitled to her whole dower, 
because the breach of such a fast is a matter 
of indifference : a fast of atonement, or in 
consequence of a vow, is the same as a 
voluntary fast in this respect, and for the 
Same reason. 

Case of retirment of an eunuch.—Ir a 
Majboob eunuch retire with his wife, and 
afterwards divorce her, she is entitled to her 
whole dower, according to Haneefa.—The two 
disciples maintain that the half dower only 
goes to her, on account that a Majboob ıs 
still more incapacitated than a Sick person : 
contrary to the case of an Ineen (or one 
naturally impotent), because the point of 
law rests upon the existence of the instru- 
ment of generation, which is there found, 
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All Miussulmans are required, once in 
their lives, to make a pilgrimage to Mecca, 
which istermed Hidj-Farz, or ordailed pil- 
grin-age. 
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but not in the former case.—Haneefa on the 
other hand, argues, that all which is due on 
the part of the woman is the delivery of her 
person (by admitting the husband to feel and 
touch her), and this being, to the extent of 
her ability, completely performed, it follows 
n the consideration is completely due to 
er. 

Ir is incumbent upon the woman to observe 
an Edit (or appointed term of probation), 
after the divorce, in all the cases here recited, 
for the sake of caution, on a principle of 
propriety, from the apprehension or possi- 
bility of her womb being occupied by seed. 
The Edit is, moreover, a right of the law 
and of the foetus; and credit is not to be 
given to the parties that they have not com- 
mitted the carnal act, because this (in pre- 
cluding the necessity of Edit) would amount 
to an extinction of rights (as above specified) 
distinct and separate from these ofthe par- 
ties : but it is otherwise with the dower, 
because that is a matter of property, the 
right ir which cannot be decided upon 
principles of caution (like the Edit), nor 
under any circumstance admitting of doubt ; 
the dower, therefore, is not due, where 
retirement is not of the description of 
Khalwat-Saheeh. Kadooree, in his commen- 
tary upon his own work, has observed that, 
if the obstruction to the carnal act be merely 
of a legal nature (such as fasting), the ob- 
servance of Edit is incumbent, because here 
the natural ability to the performance of the 
act is supposed : but if the obstruction be of 
a positive nature (such as sickness or in- 
fancy), the Edit is not requisite, because the 
ability to perform the act does not here 
exist. 

Casein which the present to the wife is 
laudable, or incumbent.—It is laudable to 
bestow a Matat, or present, upon every 
woman divorced by her husband, excepting 
two deseriptions of woman, namely, one whose 
dower, has been stipulated, and whose hus- 
band divorce her before consummation — 
and one whose dower has not been stipulated 
and who is also divorced before consum- 
mation; for in their behalf a present is 
not merely laudable, but incumbent. Shafei 
says, that a present is incumbent in behalf of 
every divorced woman, excepting one whose 
dower has been stipulated, and who is 
divorced before consummation ; because the 
present is made incumbent in the way ofa 
gratuity, or compensatory gift, from the hus- 
band, on account of his having thrown the 
woman intoa forlorn state by his separation 
from her ; but, in the excepted instance, the 
half dower 1s a substitute for the present, as 
divorce is here a dissolution of the contract, 
and the present need not be bestowed re- 
peatedly. The argument of our doctors is, 
that the present is a substitute for the proper 
dower in the case of a resign@d woman (that 
is, a woman who resigns herself to her hus- 
band without a dower), on account that, 
as the proper dower drops, the present be- 
comes incumbent ; because, ina contract of 


Boox II.—Cuap. IIT.] 


Marriage, a return is essential: the present, 
therefore, is a substitute for the proper dower 
and such being the case, it must not be re- 
quired in addition either of the whole dower, 
which is the original thing, or to any part of 
it: whence the present is not incumbent 
where any part of the dower in due. As to 
what Shafei advances, that ‘‘ the pesent is 
made incumbent in the way of a gratuity, 
or compensatory gift, from the husband, on 
account of his having thrown the woman 
into a forlorn state by his separation from 
her,’’—we reply, that this act of his does 
not amount to an offence, as the husband 
is privileged by the law to do so, wherefore 
no recompense is due from him on that 
account ; and hence it is that the present Is 
regarded mercly as respectful and laudable. 

Case of a reciprocal bargain between two 
contractors.—IF a person contract his 
daughter, or his sister in marriage to an- 
other, on the condition of the other bestowing 
a sister or daughter in marriage upon him, so 
as that such contract shall stand as a return 
for the other, respectively, both the contracts 
are lawful. Shafei maintains that both the 
contracts are null, as they make one half of 
the woman’s person, reciprocally, a dower, 
and the other half the subject of marriage ; 
because, where the person marries his 
daughter to the other, and also constitutes 
her the dower for the other’s daughter, it 
follows that the daughter’s person* is divided 
between the other person and his daughter.— 
one half to that person, as husband, in virtue 
of the marriage, and the other half to his 
daughter as her dower; and asthe matri- 
monial possession, or propriety, is incapable 
of being participate (since it 1s ordained as 
acomplete enjoyment, and not as a partici- 
pated ore), it follows that the bargain is 
nugatory. To this our doctors reply, that 
the contract or has named, as a dower, a 
thing incapable of being so (since a woman’s 
person, in the sense it here bears, 4s in- 
canable of being the property of a woman); 
—but yet the contract holds good, and a 
Mihr Mis], or proper dower, remains due [to 
each of the women], the same as where wine 
or a hog are assigned as a dower —With 
respect to what Shafei urges, that ‘‘the 
matrimonial propriety is incapable of being 
participated,” —it is admitted ; but this par- 
ticipation is not induced in the present case, 
as the person of either of the daughters is 
not made the right of the other daughter in 
virtue of the contract. 

Cuse of marriage ona condition of service 
from the husband.—Ir a free man marry a 
woman, on the condition, in return of serv- 
ing her fora stated time (a year, for in— 
stance), or of teaching her the Koran, yet her 
proper dower is incumbent upon him not- 
withstanding, according to Haneefa and 
Aboo Yoosaf, Mohammad has said that she 
is, in this case, to Peceive a sum amounting 
to the estimated value of his service for one 
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year. But ifa slave, by his owner’s consent, 
marry a woman on the same terms, it is law. 
ful and the woman is entitled to the stipu- 
lated service only. Shafei is of opinion that 
the woman isentitled merely to the service 
whatever may be lawfully received as a fixed 
stipulated in either of these cases ; because 
return, is capable of constituting a dower, 
since a mutual exchange may be thereby 
effected, and consequently the case is the 
same as if the man had married the woman 
on condition of a stated service to be per- 
formed by another person, or on a stipula- 
tion of himself watching her flocks for a 
stated period. The arguments of our doctors, 
on this point, are twofold :—First, the pos- 
session of a woman’s person is not to be 
sought (that is to say, to desire, it is not 
lawful), except in lieu of property; and 
teaching the Koran is not property ; neither 
does usufruct constitute property (according 
to the sentiments of our doctors), because 
that is not substantial or permanent, whereas 
property is a thing of a permanent nature, 
and what constitutes actual wealth ; service 
therefore, not being property, to seek the 
possession, of a woman’s person, in return 
for the services of a freeman, in unlawful :— 
contrary to a case where a slave obtains a 
woman in marriage on the condition of his 
serving her, since herg possession 1s sought 
for that which is actual property, the ser- 
vice of a slave being considercd as such 
because this comprehends a surrender or 
delivery of the slave’s person, and the 
person of aslave is actual property, and of 
course the usufruct thereof ; wherefore it is 
analogous to%the bestowing of the slave him- 
self as a dower : but with a husband who is 
free this cannot be the case : SECONDLY, it 18 
not lawful that a woman should be in a 
situation to exact the service of her husband 
who is a freeman, as this would amount to a 
reversal of their appointed stations, for one 
of the requisites of marriage is, that the 
woman be ae a servant, and the man as the 
person served; but if the service of the 
husband to the wife were to constiute her 
dower, it would follow that the husband is 
as the servant and the wife as the served : 
and this being a violation of the requisites 
of marriage, is therefore illegal; but it is 
otherwise with the service stipulated to be 
performed by another free person, with that 
person’s consent, as this offers no violence to 
the requisites of the contract ; and so also 
in the case of service of a slave, because the 
service performed by a slave to his wife is, 
in fact, performed to his master, by whose 
consent it is that he undertakes it; and the 
same with the case of tending flocks, because 
this is a service of a permanent nature, and 
admitted to be performed for wives, and 
therefore does not violate the requisi'es of 
marriage; for thé service of the husband to 
his wife, as a dower, is prohibited only as ti 
may be degrading to the former : but the 
tending of flocks 18 not a, dezrading office. 
Mohammed, according to his tenets, haltis as) 
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was already observed) that the woman is, in 
this case, entitled to receive a sum amounting, 
to this estimated value of the service, because 
he maintains that what was stipulated (to 
wit, the service) is properly, but of such a 
nature as it is not in the husband’s power to 
make delivery of, since by such an act he 
would violate the requisites of marriage ; 
the case, therefore, is the same as if a man 
were to marry a woman, assigning, as a 
dower, a slave, the property of another, in 
which case he would have to pay the woman 
the value of such slave, Haneefa and Aboo 
Yoosaf, on the other hand, hold that the 
woman is entitled to a proper dower; be- 
cause they maintained that the service here 
stipulated is not property, as a woman can- 
not legally exact service of her husband, 


being a freeman, in any situation whatever | 
' according 


lest a reversal of stations should be induced, 
as was just observed ; the naming, therefore, 
of service as a dower, isthe same as naming 
wine, or a hog; for, not being capable of 
legal delivery, it is not a subject of apprecia- 
tion; and such being the case, resourse is 
had to the original rule in defect of any 
dower, and this dictates a proper dower. 


Cases of a wife remitting or returning the 
dower to her hushand, either wholly or in 
part.—Ir aman marry a woman on a dower 
of one thousand Dirms, and the woman make 
seisin of the said thousand, and then present 
the same to him, and he take possession of 
such gift, and afterwards divorce her before 
consummation, the husband, in this case, has 
a claim upon his wife for five hunderd Dirms, 


ing received, in the form of the gift, that 
identical thing which becomes obligatory 
upon his wife in consequence of divorce be- 
fore consummation, since money is incapable 
of identification either in the fulfilment or 
the annulment of contracts. So also, if the 
dower consist not of money, but of articles of 
weight or measurement of capacity, as iron 
or copper.—But if the wife were to make a 
gift to her husband of the thousand Dirms, 
without having herself been in possession of 
the same,” and he were afterwards to divorce 


party has any claim vhatever upon the other. 
This proceeds upon a favourable construc- 
tion; for analogy would suggest that the 
husband should receive from his wife the 
amount of half the dower, because the whole 
dower remains untouched with the husband 
in consequence of the gift, which amount to 
a discharge, but the wife dozs not appear to 
be discharged from whet becomes obligatory 
upon her in consequence of divorce before 
consummation.—The reascn for a more fa- 
vourable construction of the law upon this 
point is.that the identical thing which be- 
comes obligatory upon the wife in favour of 
the k usband, in consequence of divorce before 
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consummation, has come to him, in his being 
discharged from half the dower (through the 
wife’s gift), and the end being thus obatined, 
any difference in the manner in which it is 
obtained will not be regarded.—that is to say. 
the end was, that the husband should recover 
half the dower after divorce before consum- 
mation, and that end has been obtained, not 
indeed through divorce, but through antece- 
dent gift, which answers the same purpose. 

Ir a man marry a woman on a dower of one 
thousand Dirms and the woman make seisin 
of five hunderd Dirms, and afterwards make 
a gift to her husband of the whole thousand, 
—as well of the portion in her possession, as 
of that which she has not received,—or of the 
latter only,—and the husband afterwards di- 
vorce her before consummation, neither party 
in this case, has any claim upon the other, 
to Haneefa.—The two disciples 
maintain that the husband has, in this case, 
aclaim upon the wife for one half of that 
proportion of which she had possession; be- 
cause they conceive of a part from the whole ; 


| —that is to say, if the wife were to make a 


| 


gift of the whole dower to her husband, with- 
out having herself made previous seisin of 
any part thereof, the husband has no claim 
to resume anytning out of it ;—and, on the 
contrary, if she were first to make seisin of 
the dower, and then to make a gift of the same 
toher husband, he would have a claim of 
resumption upon her for one half; and con- 
sequently, when she has made seisin of any 
particular part or portion of it, has aclaim 
of resumption upon her for the half of that 


because he is not considered, in Jaw, as hav- : Part of which she had made seision; and again, 


on the other hand, because a gift of any part 
of the dower to the husband amounts to an 
abatement with respect to that part, and ts 
therefore altogether excluded from the con- 
tract ;* and consequently, when the gift is of 
that half which had remained unseised, it 1s 
the same as if the contract Lad regarded the 
half only (as where a seller, for instance, 
makes a gaft of half the price of the commo- 
dity sold, in which case it is the same as if 
the price agreed upon were no more than the 
remaining half) ; and such being the case, it 


her before consummation, in this case neither | follows that the proportion of abatement (in 


consequence of gift) becomes altogether ex- 
cluded from the dower, and that the half of 
which seisin had been made stands as the 
complete dower:—and as, where seizin had 
been made by the wife of her whole dower, 
and she had presented the same to her hus- 
band, he would still (upon divorce before 
consummation) have a claim of resumption 
upon her for one half (as has been shown in 


“The phrase in the original is remarkable, 
‘“‘LEHAZA YEWLUKKO B’ASSIL AL AKID,’’— 
‘tand therefore is connected with the origin 
of the contract;’’—that is to say,—with a 
period antecedent to the contract, and conse- 
quently not included in it.© The term here 
adopted appears to be the clearest by which 
the translator could express the sense. 
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a former case), so: here, in like manner, he 
has a claim of resumption for a moiety of the 
seised proportion, that standing as the com- 
plete dower. The argument of Aboo Haneefa 
in this case is, that the end of the husband 
hath been already obtained, in a moiety of 
the dower remaining untouched with him 
without any return ; wherefore, upon divorc- 
ing his wife before consummation, he would 
have no occasion to make any resumption : 
and with respect to what the two disciples 
advance, that ‘‘an abatement becomes alto- 
gether excluded from the contract,’’ it may 
be replied, if this were to be admitted, it 
would follow that, in a case where a man 
marries a woman on a dower of twenty Dirms 
(for instance), and the woman makes a gift 
to him of fifteen Dirms out of the twenty, 
ten Dirms would remain obligatory upon the 
husband ; because, the abatement being ex- 
cluded from the contract, it would be the 
same as if he had married her upon a dower 
of five Dirms; and if he had married her 
upon such a dower, he would be bound for 
ten Dirms, on the principle of law, that if a 
man marry a woman on a dower of fewer than 
ten Dirms, ten Dirms are obligatory upon 
him ; this idea would consequently lead to 
an unjust and unfounded conclusion, and is 
therefore inadmissible. 


Ir a man marry a woman on a dower of one 
thousand Dirms, and she make a gift to him 
of a part less than the half—two hundred, 
for instance,—and take possession of the re- 
mainder, and the husband afterwards divorce 
her before consummation, he has, in this 
case (according to Abon Haneefa), a claim of 
resumption upon her for such a sum as to- 
gether with what she had proviously he- 
stowed upon him, mikes a moiety of the 
whole, namely (in the supposition before 
mentioned) three hundred Dirms:—accord- 
ing to the two disciples, on the eontrary, his 
claim of resumption is for the half of ewhat 
the woman had made seisin of, namely, four 
hundred Dirms. 


The same when the dower consists of effects 
—lF aman marry a woman on a dower con- 
sisting of certain specified effects, and she 
make a gift of the same to him, either before 
or after seisin, and he afterwards divorce her 
before consummation, he, in this case, has no 
claim of resumption whatever upon the wo- 
man—This proceeds upon a favourable con- 
struction. —Analogy would suggest that he 
should have a claim to the amount of the 
value Of half the effects, because here it be- 
comes obligatory upon the woman to make 
restitution of half the dower, as was already 
explained, and she is incapacited from mak- 
int restitution by delivery of half the actual 
effects, in consequence of her gift ; wherefore 
it would appear that she should make it by 
paying the estimated value of one half —But 
the reason fora more favourable construction 
of the law in this case is, that the husband 
who is entitled to recover from the woman 
one half of what she had taken possession of, 
In consequence of his having divorced her 
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before consutmmation, has already actually 
obtained this (through her gift); whence it 
is that the woman would not be at liberty to 
give her husband any other thing in lieu of 
those effects, because the consideration con- 
sists of a thing capable of identical specifica- 
tion, and of course the said effects, which 
have been in possession of the woman, and 
by her made over in gift to her busband, con- 
stitute a dower of a certain specific descrip- 
tion; thus the husband appears to have 
received that actual thing which had been 
rendered obligatory upon the wife by divorce 
before consummation :—contrary to the case 
of a dower consisting of a debt; for here, if 
the wife were to make seisin of such debt, 
and then to make a gift of the same to her 
husband, and he afterwaads to divorce her, 
as above, he would, in this case have a claim 
of resumption upon her for the value of one 
half of the dower, because a debt of this na- 
ture is, like money, incapable of identical 
specification :—and contrary, also, to a case 
where a woman, having taken possession of 
effects, as a dower (as was stated in the pre- 
ceding case), sell such effects to her husband, 
because, in this case, they have come back 
to him fora consideration and his claim is 
to the recovery of the half of her dower with- 
out any consideration.—And if the dower 
consist of an animal, or of effects, which are 
a debt upon the husband,® the rule is the 
same as in the case of one consisting of 
specified effects ;, because the thing seised by 
the woman is of sucha nature as, if she had 
herself borrowed it, must be restored by her 
in substance ; and articles of this description 
are all capablef identical specification. 


Cases of stipulation in behalf of the wife. 
—JF aman marry a woman on a dower of 
one thousand Dirms,t on a condition that he 
is not to carry her out of her native city,— 
or that he is not to marrv, during his 
matrimonial connexion with her, any other 
woman, in this case, if he observe the con- 
dition, the woman is entitled to the above 
specified dower only, as that consists of a 
sum sufficient to constitute a legal dower, 
and she has agreed to accept it; but if he 
should infringe the condition, by either 
carrying her out of her native city, or marry- 
ing another wife, she is in this case entitled 
to her proper dower, because he had acceded 
to a condition on behalf of the woman which 
was advantageous to her, and that not being 
fulfilled, the woman is nor supposed to be 
satisfied with the thousand Dirms, and must 
therefore be paid her complete proper dower ; 
the same as ig a case where a woman had 
agrecd to accept of one thousand Dirms, as 
a dower, on condition of being treated with 
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*That is to say, an animal, or effects, 
which had been borrowed or procured upon 
credit by the husband. » 


tThis case proceeds on the supposition of 


one thousand Dirms being of less valte than 
the wo nan’s proper dower. 
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reverence, and not subjected to any labouri- 
ous work ; or of being presented with a rich 
dress, and so forth. 

Ir a man marry a woman, stipulating the 
dower at one thousand Dirms, provided he 
should not carry her out of her native city, 
but stay and reside there with her,—or at 
two thousand, if he should carry her thence, 
—in this case, if he continue to reside with 
her in the said city, she is entitled to the 
thousand Dirms only ; but if he carry her 
thence she becomes entitled to her proper 
dower, where that does not exceed two 
thousand, nor fall short of one thousand.— 
This is according to Haneefa. The two dis- 
ciples say that both conditions are equally 
valid, insomuch that, as if he were to con- 
tinue to reside with her in the city aforesaid, 
she would receive the one thousand Dirms 
only, so if he carry her thence, she becomes 
entitled to two thousand.—Ziffer, on the 
other hand, maintains that both the con- 
ditions are null and that the woman shall, 
in either event, receive her proper dower. 
where that does not exceed two thousand 
Dirms, nor fall short of one thousand —This 
case is founded upon what occurs in the book 
of Hire, where a man says to a tailor, “If 
you make me up this robe within the day, I 
shall pay you one Dirm; or if you finish it 
by to-morrow, you shall have halfa Dirms ;” 
—as will be hereafter explained. 

Cases of a dower consisting of property 
unidentified —lf a man marry a woman, 
agreeing to give her, as a dower, either of 
two slaves unspecified,—as if he were to say 
—‘'‘Make one of these two the dower '’—and 
the slaves be of different value,«in this case, 
where the woman’s proper dower is under 
the rate of the slave of less value, she re 
ceives that on; or if it exceed the rate of 
the more valuable slave, she receives that 
one ; and if it exceed the former, and fall 
short of the latter, she then receives her 
proper dower. This 
Yoosaf —The two disciples allege that the 
least valuable slave goes to her, in all these 
circumstances. But if the husband divorce 
her without consummaticn, she in that case 
becomes entitled to half the price of the least 
valuable slave only, according to all the doc- 
tors.— The argument Of the two disciples, in 
this case, is that the proper dəwer is not to 
be held obligatory, unless where the stipu- 
lated dower is of such a nature as renders an 
obligation with respect to that impossible ; 
but it is possible with respect to the least 
valuable slave, because that one is un- 
doubted,* and is therefore obligatory ; the 
same as in a case of Khoolaf¥ or of manu- 
mission, for a compensation ‘‘of one thou- 
sand, or of two thousand,” or ‘‘of this slave, 
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*That is to say, although, with respect to 
thé slave of greater value, a doubt might be 
entertainéd, yet with respect to the other 
there can be none, since that is the lowest 
terms Offered by the party himself. 


is according to Aboo ' 
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or of that slave;’’* in which case, whatever 
is the least value named is held to be the 
compensation either for Khoola or for manu- 
mission, as there can be no doubt concerning 
it; and so in this case also.—The argument 
of Haneefa, in reply to the two disciples, is 
that the proper dower is the radical obliga- 
tion in a contract of marriage, like the price 
of a purchase, in a contract of sale, as that 
is the most equitable, being a medium ad- 
justment neither over nor under, and conse- 
quently it is not to be deviated from, except 
in cases where the specification of the dower 
is perfect and complete ; but here the speci- 
fication is not complete, since neither slave 
has been particularly mentioned by the hus- 
band, in settling the dower, but both indefi- 
nitely : contrary to a case of Khoola or of 
manumission for a compensation, since in 
neither of these is there any radical compen- 
satory obligation understood, independent of 
some particular previous agreement; for if 
a slave were to say to his master, ‘‘emanci- 
pate me,’’ and the master were to reply 
‘thou art free ” or ifa wife were to say to 
her husband, “grant me Khoola,’’ and the 
husband were to reply, “I have granted 
Khoola,’’ no obligation whatever would re- 
main upom the slave or the wife; whereas, 
on the contrary, if a woman weré to say to a 
man, ‘' marry me,’’ and he were to reply, ‘'! 
have married you, ‘her proper dower would 
be incumbent upon him : but where the rate 
of the more valuable slave falls sùort of the 
proper dower, the wife has virtually acceded 
to the abatement: and, in hke manner, 
where the rate of the least valuable slave 
exceeds the proper dower, the husband has 
virtually agreed to the excess ; and she then 
receives one or other of the slaves, as the 
case may be. —It is here to be observed that 
if divorce take place before emancipation, 
the wife is to receive from her husband a 
present in addition to half the price of the 
least „valuable slave : this is a rule estab» 
lished , by custom, and must be complied 
with, as an obligation on the part of the hus- 
band, although the value of the present 
should even exceed the half price of such 
slave. 

Or undescribed —If a man marry a 
woman, assigning her, as a dower, an anı- 
mal undescribed, it is approved, and the 
woman sha!l receive an animal of a middling 
standard: but the husband has it at his 
option instead of this, to pay her the value of 
such an animal in money.—The compiler of 
the Hedaya observes that this is to be un ler- 
stood only where a man names the species of 
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*This relates merely to the point of law 
in case of vague and indefinite expression ; 
for instance, in Khoola, where the wife may 
say to her husband, “I will give you one or 
two thousand Dirms, or either of my slaves, 
Zeyd or Amir, for my divorce,’’—in which 
case the law always determines the proposed 
compensation at the lowest value mentioned. 
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the animal in general, without any specific 
description (as if he were to say, "I will 
give you as a dower a horse.” or "an ass,” 
without describing whether it is to be an 
Arabee ora Tcorkee) ; but where he does not 
mention the species of the animal (as if he 
were to say, ‘I will give, as a dower, a 
quadruped’’), it is not lawful, and he ın that 
case becomes liable to make good to the 
woman her proper dower.—Shafei maintains 
that a proper dower is obligatory in either of 
the above cases, he holding that nothing 
is fit to be assigned as dower, ina contract 
of marriage, but what would he capabie of 
appreciation in a contract of sale; and an 
animal underscribed, is incapable of apprecia- 
tion, as being unknown, and consequently 
cannot constitute a dower —The argument of 
our doctors is, that a contract of marriage 
includes an exchange of property for that 
which is not property (for the use of the 
woman's person, which is the return, cannot 
be termed such) :—now the law admits that 
animals may be a debt upon the person, in 
the course of an exchange, where th.re is no 
property in return, asin the case of Deeyat, 
where an hundred camels are rendered obli- 
gatory inlaw, their description being unde- 
fined: the dower is therefore to be considered, 
in this respect, as a property, concerning 
which the man has taken an obligaticn upon 
himself a priori, in the manner of an ac- 
knowledgment : now ignorance, with respect 
to the actual property, does not invalidate an 
acknowledgment by which a person takes 
upon himself a priori, an obligation concern- 
ing it; as for example, if a person were to 
acknowledge that he owed a slave, or any 
thing else undescribed, his acknowledgment 
would be good, and the specification would 
rest with him. 

OsjecTion.—lf the nomination of a dower 
be to stand the same as an acknowledgment, 
at follows that the nomination of an animal 
on account of dower is approved, although 
the species remain unknown,—tHKe same as 
in an acknowledgment respecting property 
wunknown.—which is not the case. - 


, Reprty.—A knowledge of the apecies of the 
animalis made a condition, in conformity 
with the rule, that a specified dower shail 
consist of property, the medium of which 
may be known, for the sake of both the 
parties ; now this cannot be ascertained, 
except where the species is unknown, which 
comprehends a best, a worst, and a medium 
of the kind, for if this be unknown, the 
distinction cannot be made, since no medium 
can be ascertained amidst an infinite variety 
of species.—But (as was already observed) 
the husband has it at his option, in dis- 
charging the dower, either to give the woman 
a medium animal of the species mentioned, 
or to pay her the value in money, because 
the medium cannot be ascertained precisely 
except by appreciation, and consequently 
the value of the G&nimal is the standard 
of payment; and, on the other hand, the 
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actual animal is the standard according to 
nomination. . 

Ir aman marry a woman, assigning her a 
dower of cloth, undescribed, she, in this 
case, receives her proper dower. This is 
where the term cloth alone is mentioned by 
the man without any addition; and the 
reason 1s, that the species of cloth is here 
unknown and unascertainable, since of that 
there are a variety of species.—But if he 
were to name the species of cloth, as if he 
were to say, "I wiil give, asa dower, a piece 
of Hirrooey,’’* this manner of description 
is approved ; and the husband has it in his 
option either to give’ a piece of Hirrooey of 
a middling quantity, or to pay the value in 
cash, for the reasons already stated. In like 
manner he has it at his option either to give 
the cloth orto pay the value, where he has 
been still more particular, in his description, 
mentioning the length, breadth, and quality 
of it, in a way such ae would suffice ina 
Silım sale.— This is*according to the Zahir 
Rawayet; and the grouhd upon which it 
proceeds is that cloth is not of the class 
of things denominated Zovatal-Imsal, or 
things compensasle by an equal quantity of 
the same species. In like manner he shall 
have the same option where the dower is 
assigned of goods, the quantity of which, is 
ascertainable by weight or measure, provided 
he should not have’ particularly described 
the quality, but only the spccies : but if he 
should particularly describe the quality, he 
then has no option, and must pay the actual 
thing mentioned, because, under such de- 
scription, it becomes a debt upon him, of 
the specific weighable or measurable articles 
de-cribed. 

Case of a Mower consisting of unlawful 
artic/es.—Ir a Mussulman marry a woman, 
agreeing to give her, as a dower, wine ora 
hog, the woman has her proper dower, because 
a condition of assenting to receive such ar- 
ticles is invalid ; but as a contract of mar- 
riage ıs not rendered null by a nugatory 
condition being comprehended in it, it holds 
good, in this case, though the condition be 
null: contrary to a case of sale, which is 
rendred null by an invalid condition.—The 
assignment of the dower in either of the 
articles aforesaid is disapproved, because 
what is named is not property with Mussul- 
mans; and on this principle it is that a 
proper dower becomes due. 


Cases of false assignment.—(F a man 
marry a woman, assigning her, as a dower, 
a cask of vinegar, and the cask should 
afterwards appear to contain wine, she, in 
this case, has her proper dower, according to 
Haneefa.—The ,two disciples alleze that, in 
this case, she is to receive vinegar of a 
medium quality, and the same in quantity 
as the wine.—And if the man were to name, 
asa dower, a certain specified slave (as if 
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*A particular species of cloth manufca, 
tured in Herat, a city of Khorasan. 
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he were to say, “I assign this slave as a 
dower’’), and it should afterwards appear 
that the person so mentioned as a slave was 
at that time free, to this case a proper dower 
is due, according to Haneefa and Mohammed. 
Aboo Yoosaf says that here husband 
owes the estimated value of the free person 
aforesaid, supposing he were a slave ; for he 
argues that the man has filled the woman 
with the expectation of a certain property, 
the delivery of which he afterwards finds 
impossible ; the value therefore is obligatorv 
upon him, or an article similar to that agreed 
for, if it be of the species of Zooatal Imsal, 
as ina case where a man marries a woman 
ona dower consisting of a specified slave, 
and the slave dies before delivery—Aboo 
Haneefa, on the other hand, says, that 
where nomination and pointed reference” 
are united, regard must be had to the latter, 
because indication is more clear and exoress 
under that form, and hence the case is the 
same as if the man had engaged to give, as 
a dower, wine ora hog,f Mohammed (coin- 
ciding with Haneefa with respect to the 
slave, and dissenting from. him with respect 
to the vinegar, as aforesaid) says that it is 
a rule, that if the thing named be of the 
same species with the thing specified by 
pointed reference, the contract is connected 
with the latter; but if the thing named be 
of a species distinct and different from the 
thing pointedly specified, it [the contract] is 
connected with the thing named; because 
indication is more effectual from naming a 
thing, than it is from pointing that thing 
out, inasmuch as it is thereby known what 
that thing is, whereas by pointing it out the 
substance only is known :—on which principle 
it is that ifa man purchase a ring stone, on 
the condition of its heing a rubv, and it 
should prove to be only a garnet, the bargain 
is void, onaccount of the difference of spe- 
cies; but if a person were to purchase a 
stone on condition of its being a rubv, and 
it should prove to be an emerald, yet the 
bargain holds good, because these are held 
by lapidaries to be of the same species :— 
now, in the present instance, the slave and 
the free person are of one and the same 
species: the contract, therefore, is connected 
with the thing identically specified or pointed 
out, and on this principle her proper dower 


mem ee ms treme ee een ae ei a ee me e -~ - ee i 


*“Tasmeeat and Isharet : the former term 
means simply naming a thing, or (as ex- 
pressed above) nomination ; by the latter is 
understood pointing a thing out, such as 
“This slave,” &c. 

tThis is to say, the conditiw is altogether 
void, and a proper dower is of course due ; 
for if the man were to say, ‘‘I will give asa 
dower this slave,” and the person so spoken 
of should appear to be free, itis evident 
(regard being had to the relative ‘'this,’’ 
denoting pointed reference) that the con- 
dition os agreement is ipso facto null, as 
regarding a thing which does not exist. 
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is due to the woman; but wine and vinegar 
being of distinct species, and totally different 
from each other (inasmuch as the latter is 
lawful in use, and the former prohibited) 
the contract is there connected with the 
thing nominally specified, and consequently 
the woman is entitled to vinegar equal in 
quantity to the wine. 

IF a man marry a woman, agreeing to give 
her, as a dower, two slaves specified, as if he 
were to say, “I assign, asa dower, those two 
slaves ;’’ and it should happen that one of 
the persons so specified as slaves is free, in 
this case, according to Haneefa, the woman 
is not entitled to more than the single slave 
re naining, provided the value be equal to 
ten Dirms, because the slave is particularly 
assigned, and where the assigned dower 1s 
admitted to be incumbent, this prohibits the 
obligation to proper dower:—as where a 
man, for instance : marries a woman, assign- 
ing her, asa dower, a piece of cloth of the 
value of five Dirms, in which case the 
woman gets the piece of cloth aforesaid- 
together with five Dirms in money, in such a 
manner as that the whole shall amount to 
ten Dirms, being the lowest legal dower, 
beyond which nothing is incumbent. Aboo 
Yoosaf alleges that, in this case, the woman 
gets the slave, together with the amount of 
the estimated value of the other person, 
supposing he were a slave, because here the 
man has filled her with expectation of two 
slaves, the delivery of one of which after- 
wards appears to be impossible ; wherefore 
the value of the latter is obligatory upon 
him. Mohammed has said (and there is also 
one opinion recorded ot Hanecfa to the same 
effect) that the woman egets the salve, together 
with a property sufficient to complete her 
proper dower, if that should exceed the value 
of the salve; because, if both the persons 
named as slaves by the husband, in speci- 
{ving the dower, were actually free, the 
whole proper dower (according to Moham- 
med) would be due ; and consequently, where 
one only is a slave that slave is due, together 
with such property as (along with the slave) 
amounts t> a proper dower. 

A woman 1s not entitled to any dower 
under an invalid marriage dissolved bef te 
consummat.ion.—-Ir the Kazee separate a man 
from his wife, before cohabitation, on account 
of their marriage being invalid, the woman 
is not entitled to any part of her dower, be- 
cause, where the marriage is invalid, ro 
obligation with respect to dower is involved 
in the contract, as that, in such a case, is also 
null; nor is the dower held to be due on any 
other ground than the fruition of the connu- 
bial enjoyment, which is not found inthe 
present instance —In the same manner no 
dower is dueafter Khalwat Saheeh, or com- 
plete retirement, because, on account of the 
invalidity of the marriage, the law does not 
consider retirement as indicating the com- 
mission of the carnal act, 4nd consequently 
it does not stand as such. Itis, however, to 
b> cbrerved that in an invalid marriage a 
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separate dower is not due on account of 
everv repetition of the - carnal act, because 
here the right of possession is doubtful, and 
the case is therefore the same as where a man 
has repeated carnal connexion with the slave 
of his son,—or where a man has repeated 
carnal connexion with his wife, and it should 
afterwards appear that he had suspended the 
divorce of that woman upon the circum- 
stance of his marrying her,—in_ either of 
which cases one dower only is due, because of 
a doubt respecting the right of possession ; 
contrary toa case where a man has repeatec 
carnal connexion with the slave of his father, 
his mother, or his wife and pleads his con- 
ception of the same being lawful! ; for in 
this case a dower is incumbent upon him for 
every repetition of the act, because here no 
doubt exists, as he appcars, on every repe- 
tition, to have had carnal connexion witha 
slave who is the absolute property of another: 
-—and, contrary also, toa case where a man 
has repeated carnal connexion witha female 
slave held in partnership between himself 
and another, forin this case an half fine is 
incumbent upon him for every repetition 
(according to the determination in the Bur- 
hanal Aima of Abdul-azeez-Lin Amroo), 
because he has every time committed the 
carnal act in the share of his partner. 

But ın case of consummation, she 1s 
entitled to her proper dower, not exceeding 
what is specified in the contract.—IF a man 
engage with a woman in an invalid marriage, 
and have carnal connexion with her, she is 
inthis case entitled to her proper dower: 
but she is not entitled to more than the 
specified dower, *according to our doctors. — 
This is contrary to the oninion of Ziffer, who 
conceives an’ analogy between this and an 
invalid sale, that is to say, in an invalid 
sale, if the stipulated price of the thing sold 
be short of its actual value the latter is due 
to whatever amount; and sn also in the 
present case. —The argument of gur doctors, 
in this case, is that the thing which’ the 
husband has received (namely, the posession 
of the woman’s person) is not property, and 
therefore is not appreciable in any other way 
than by the assignment ofa dower; now ıf 
a dower assigned should exceed the proper 
dower, the excess is not incumbent, because 
of the invalidity of the assignment, for that 
is a part of the contract, which being invalid, 
the assignment is so likewise, and, on the 
other hand, if the dower assigned be short of 
the proper dower, the difference is not incum- 
bent because, with respect to that, assign- 
ment has not been made; contrary toan 
invalid sale, because there the thing sold is 
appreciable, and consequently the amount of 
the return will be adjusted by its value. 
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*Thatis to say, if her proper dower 
should exceed in value the dower specified in 
the contract, yet the woman is entitled to 
the speciied dower only, and not to her 
proper dower. 
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And she must observe an Edit after sepa- 
ration.—Tus observance of an Edit, after 
separation, is in-cumbent upon a woman with 
whom a man has had carnal connexion in an 
invalid marriage. And here the Edit is to 
commence as from the date of separation, and 
not from that of the last carnal connexion. 

A child horn in an illegal marriage is of 
established descent.--Tnue descent of a child 
born of a woman enjoyed in an illegal 
marriage is established [in the reputed 
father], because in this, regard is had to the 
child’s preservation, since 1f the descent were 
not to be established, the child might perish 
for want of care.— Mohmmed holds (and 
decrees are pas ed agreeable to this doctrine) 
that, in the establishment of genealogy 
under an invalid marriage, the time® is 
calculated from the first carnal connexion, 
not from the date of the marriage, because 
one which is invalid does not give a claim to 
the carnal act, so as to stand as such, where- 
as the reverse is the case in a valid marriage, 
as that establishes such claim : and hence, in 
the establishmefit of genealogy, the time is 
calculated from the date of the marriage. 

Rate of the Mihr Misl, or proper dower — 
THe Mihi Misl (or proper dower) of any 
woman isto be regulated, in its amount or 
value, by that of the dower of her paternal 
relations, such as her paternal sister or 
aunts, or the daughter of her paternal 
uncles, and so forth, according to a precept 
of Ibn Mussaood, To the woman belongs 
sich a dower as is usually assigned to her 
female piternal relatives :’’—~moreover, men 
aie accounted of the class of their peternal 
tribe, and tbe value ofa thing cannot be 
estimated but by attending to the value set 
upon its class, 
A womAN’s proner dower is not to be 
estimated by the dower of her mother or her 
maternal aunt, where they are not descended 
of her father’s family, on account of the 
precept of [hn Mussaood already recorded ; 
vet if her mother should be descended of her 
father’s family (being for instance, the 
Jaughter or his paternal uncle), in this case 
a judgment may be formed from her dower, 
as being descended from the family of the 
father. 

In regulating the proper dower of a 
woman, attention must be paid to her 
quality with the woman from whose dowers 
the rule is to be taken, in point of age, 
beauty, fortune, understanding, and virtue, 
because it varies according to any difference 
in all these circumstances; and, in like 
manner, it differs according to place of resi- 
dence, or time (that is to say, times of trouble 
and confusion, as opposed to time to tran- 
quality); and the learned in the law have 
ob:erved that equality is also to be regarded 
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*The probable term of pregnancy, by, 
which the child’s descent is to be judged of 
and ascertained, (For a further elucidation 
of this point see Book of Divorce, Chap. XII.) 
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in point of virginity, because the dower is 
different according as the woman may bea 
virgin or otherwise. 

A woman’s guardian may become surety 
for her dower.— Ir the Walee [guardian] of a 
woman become surety for her dower, it is 
approved, because he is competent to such 
responsibility (that is, to take such obliga- 
tion upon himself), and he is surety in a 
thing which is a legal subject of bail 
(namely, the dower), since that isa debt, in 
which bail is approved: and the woman is 
afterwards at liberty to require her dower 
either of her husband or of her guardian, as 
in all other cases of bail: and ifthe guar- 
dian pay the dower, he shall take the same 
from the woman’s husband, where he has 
become surety at his desire, asis the in- 
variable rule in bail. The bail is like 
manner approved, if the wife be an infant: 
contrary to where a father sclls the property 
of his infant child, and becomes bail for the 
amount, which isnot lawful, because a 
guardian is, with respect to marriage, a ne- 
gotiator merely ; but in sale, he is the exe- 
cutor of the contract (whence it is that its 
obligations rest upon him, and its rights 
appertain to him) ; and the father’s discharge 
is also approved, if he clear the purchaser of 
the whole price of the infant’s property ; and 
he is moreover at liberty to take possession 
of the price after the infant shall have 
attained maturity ; wherefore, if his bail 
were to be approved, it would admit the 
principle of a man becoming surety in his 
own behalf, which is absurd. 

Osjection.—A father is at liberty to take 
possession of the dower of, his infant 
daughter, in the same manner as of the 
price of his infant child’s property ; where- 
fore if the ball of the father with respect to 
the dower be approved, it follows that he is 
bail in his own behalf. 

Repry.—Theauthority vested in a father 
to take possession of the dower is because of 
his parental relation, and not on account of 
his being a party inthe contract (for which 
reason itis that he is not at liberty to take 
possession of the dower after the maturity of 
his child), so that he does not in this case, 
appear to be bail in his own behalf. 

A woman may resist consummation until she 
be paid the prompt nroportion of the dower. 
—A WOMAN may refuse to admit her husband 
toa carnal connexion until she receive her 
dower of him, so as that her right may be 
maintained to the return, in th same 
manner as that of her nusband to the object 
for which the return is given, as in sale. 

A woman is also at liberty to resist her 
husband carrying her upona journey until 
she shall have received her dower of him, 
for the same reason 

On the other hand the husband has no 
power to restrain his wife from going ona 
journey, or from going abroad, or visiting 
her friends, until such time as he shall have 
discharged the whole of the Mihr Moajil, or 
prompt dower, ecause a husband’s right to 
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confine his wife at home is solely fot the sake 
of securing to himself the enjoyment of her 
person, and his right to such enjoyment does 
not exist until after the payment of the re- 
turn for it. 

Unless the whole dower be deferable.— 
Wuar is here advanced proceeds upon a sup- 
position of the whole dower, or a certain 
portion of it, being Moajil, or prompt; but 
if the whole be Mowjil, or deferred,* the 
woman is not at liberty to refuse the em- 
braces of her husband, as she has dropped 
her right by agreeing to make her dower 
Movwjil, - the same as in a case of sale, where 
if the price of the article sold be made de- 
ferable, the seller is notat liberty to detain 
the article sold on account of the price.— 
Aboo Yoosaf controverts the doctrine which ' 
is her advanced, and maintains that, in 
this case also, the wife is at liberty to refuse 
to admit her husband to carnal connexion, : 
as long as he omitsto make payment of the 
dower. 

And she may also resist a repetition of the 
connexion, after consummation, inthe like 
ctrcumstances.—It is further to be observed, 
that even if the husband should have com- 
mitted the carnal act, or should have been in’ 
complete retiremens with the wife, yet the 
rule is the same; that isto say, she is still 
at liberty to refuse to admit him to carnal 
connexion, or to resist his carrying her 
upon a journey, until such time as she shall 
have received the whole of her prompt dower 
from him.— This is the doctrine of Haneefa. 
—The two disciples, on the contrary, allege 
that the woman, in this case, has no such 
liberty of refusal or resistance. Itis to be 
remarked, however, that this difference of 
opinion subsists only where the original 
carnal act, or complet: retirement, has taken 
place with the woman’s consent ; but if she 
have been enjoyed by force, or if she be an 
infant or an idiot, her right of refusal or re- 
sistance, as ¢dbove, does not cease, according 
to the united opinion of all our doctors. 

But she ıs, notwithstanding, entitled to her 
subsistence.—-ir is proper to observe, that 
where the woman refuses to admit the hus- 
band to a repetition of the carnal act, as 
above stated, yet she has, nevertheless (ac- 
cording to Haneefa), a claim to her subsis- 
tence, as her rufusal does not, in this case, 
proceed from ny stubbornness or disobe- 
dience since itis not exerted in resistance 
toaright, but rather in maintenance of one. 
—The two disciples hold that she is not 
entitled to any subsistence ; and their argu- 
ment on this occasion is, that the sole object 
of the contract has been duly delivered to 
the husband, either by the single carnal act, 
or by the single complete retirement, as 
aforesaid ; on which account it is that her 
right to her whole dower is confirmed and ` 
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*T Satis to say, if the stipulation fixes 
the payment of the dower at some future 
period, asa year, or so forth. 
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established, and consequently no right of 
further detention of her person remains with 
her: as in a case of sale, where the seller 
having delivered the article sold to the 
pur-zhaser, before receiving the price, has no 
further right over it.—Haneefa, on the other 
hand, reasons that the woman in resisting 
refuses and withholds a thing which she has 
opposed to a return, and over which she has, 
of course a right of detention, until such 
return shall have been duly made to her: 
and with respect to what the two disciples 
allege, that ‘‘her right to her whole dower 
is confirmed and established by the single 
carnal act, and so forth,” it may be replied, 
that the whole becomes confirmed to her by 
a single commission of the carnal act, or 
a single instance of complete retirement, 
necessarily, because every thing beyond that 
is then unknown, and consequently cannot 
obstruct the operation of what is known; 
but the right of resistance still remains be- 
cause the dower is opposed to the whole, the 
same as to the single instance, of enjoy- 
ment, 

The husband obtains full authority over his 
wife upon payment of her dower.—WHEN 
the husband has duly paid to his wife the 
whole of her dower, he isat liberty to carry 
her wherever he pleases, because the word 
of Gop says, ‘‘YE SHALL CAUSE THEM TO 
RESIDE IN YOUR OWN HABITATIONS.” Some 
have alleged that the husban: is not at 
liberty to carry his wife to another city 
different from her own, although he should 
have paid her the whole dower, because 
journeying and travelling may be injurious 
t»> her; but he is at liberty to carry her to 
the villages in the vicinity of her city, as 
this does not am unt to travelling. 

Cases of disnute between the parties con- 
cerning the amount of dower.—Ir a man 
marry a woman. and they afterwards dispute 
concerning the rate of her dower. *the decla- 
ration of the wife is to be credited tothe 
amount of her proper dower, and that of the 
husband, with respect to any excess. This 
proceeds upon a supposition of his having 
had carnal connexion with her: but if he 
should have divorced her before consumma- 
tion, his declartion alone is to be credited 
with respect to the half dower. This is the 
doctrine of Haneefa and Mohammed. Aboo 
Yoosaf alleges that the declaration of the 
husband is to be credited, whether before 
divorce or after, unless where it goes to 
establish something trifling, that is to say, 
something so small as is known to be short 
of what sucha woman hasa right to expect 
in marriage according to general usage; and 
this is approved. The argument of Aboo 
Yoosaf is that, in the case in question, the 
woman is plaintiff suing for an excess, 
and the husband defendant; and the 
declaration of a defendant, when made 
upon oath, is to be credited; wherefore 
that of the husband, in the present in- 
stance, must be so, unless he testify to some- 
thing so small as that apparent circumstances 
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argue against him: and the ground upon 
which this proceeds, is that the appreciation 
of the woman’s personis a matter of neces- 
sity ; and, therefore, so long as it is possible 
that anything can be decreed from the stipu- 
lated dower, the proper dower is not regarded. 
—The argument of Haneefa and Mohammed 
in this case is that, in all claims, credit must 
be given to the declaration of that person in 
whose favour apparent circumstances bear 
testimony, and apparent circumstances do 
bear testimony with one who attests the 
proper dower, as that is the standard ob- 
ject in marriage :—similar to a case where 
dispute arises between a dyer and the owner 
of a picce of cloth, concerning the charge for 
dying, in which case the declaration of that 
person will be credited in whose behalf the 
value ot the dye or colour bears testimony * 
Concerning what is here advanced, that “‘if 
the husband should divorce his wife before 
consummation, his declaration alone is to be 
credited with respect to the half dower ;” it 
is to be observed that this (which is recorded 
by Mohammed in the Jama Sagheer and 
Mahsoot) apparently contradicts what he has 


i| advanced in the Jama Kabcer, to wit, that 


“the woman must, in this case, be decreed a 
proportionable Matat, or present’’—(which 
is conformable to the inference of Haneefa 
and Mohimmed, who hold that, as a present 
is due, on account ofa contract of marriage, 
after divorce, the same as a proper dower, 
before divorce, the one must be decreed her 
inthe for ner case,as well as the other in 
the latter); —but this ap>arent contradiction 
between the abgve authorities’ may be recon- 
ciled by adverting to the different manner in 
which the case is put in them respectively; 
thus, in the Mabsoot, the case supposes one 
thousand Dirms and two thousand,—that is 
to say, the husband declares that the dower 
is only one thousand Dirms, and the wife 
claims two thousand; now the value of a 
customary present docs not equal the half 
of those sums, of course, to decree a 
present hzre would be no advantage to the 
plaintiff:—in the Jami Kabeer, on the 
other hand, the case supposes ten Dirms 
and one hundred Dirms—that is to say, the 
husband averts the dower to he only ten 
Dirms. and the wife claims one hundred.: 
and her proper f present may he estimated. 
surpose at twenty Dirms; here therefore 
a proper present may with propriety be de- 
creed to her: and what occurs upon this sub 
ject inthe Jama Sagheer being destitute of 
any mention of the amount of the dower 
that rests upon what is said in the Mabsoot, ` 
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“Because, as different colours bear a dif- 
ferent price, the value of the colour used ig 
certainly the only standard by which the 
amount of the charge for dying can be’ 
judged of. _ È 

tArab, Misl: that is, proportionable to her 
rank and circumstances, inthe same mariner 
as the proper dower. 
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—Asamore full exposition of the doctrine 
of Haneefa and Mohammed, in a case where 
a dispute arises between the husband and wife 
concerning the amount of the dower on the 
continuance of the marriage, let us suppose 
that the husband declares one thousand 
Dirms, for instance, and the wife claims two 
thousand, in which case, if the proper dower 
of the woman do not exceed one thousand, 
the declaration of the husband is to be cre- 
dited ; but if it be two thousand, or upward, 
that of the wife; and whoever of the two 
produces evidence in support of his or her 
declaration, the same is to be credited, under 
either of the above circumstances; and 
they both produce evidence under the first 
of the above circumstances (that is, the 
woman’s proper dower not exceeding one 
thousand Dirms), the evidence on the part 
of the wife is to be credited, because by 
such evidence her right to the excess is estab- 
lished ;—but if, under the second (that is 
the woman’s proper dower being two thousand 
or upwards), the evidence on the part of the 
husband is to he credited, because that goes 
to prove that the wife has made an abate- 
ment in her dower: but if the proper dower 
be one thousand five hundred Dirms, both 
parties must be required to make oath, after 
which one thousand five hundred are to be 
decreed tothe woman. This is according to 
the Takhreej of Razi. Koorokhee says that 
the oath must be tendered to both parties in 
all the three circumstances, after which the 
proper dower must be decreed.—All this an- 
plies to a case where the husband and wife 
dispute with respect to the amount of the 
dower itself, and not with resnect to its speci- 
fication: but if their disnute respect the latter 
one of the parties asserting that a dower had 
been named, and the other denying, in this 
case the proper dower must be decreed, ac- 
cording to all the doctors, that being the 
original dower, independent of any specifi- 
cation. 

Or between one af the parties, and the 
heirs of the other.—Ir, after the death of 
the husband or wife, a dispute should arise 
between the survivor and the heirs of the 
deceased, concerning the amount of the 
dower, the rule in this case is the same as 
when the dispute arises betwcen the parties 
during life, because a claim to the woman's 
proper dower does not cease in consequence 
of the demise of either. 


Or between the heirs of both parties. —AND 

if both husband and wife were to die, and a 

dispute to arise between their, heirs with re- 

spect to the amount of the dower, in this 

case the declaration of the hushand’s heirs 

shall be credited, although they should de- 

clare a sum less than the usual and customary 

dower of such a woman as the wife deceased. 

o—This is according to Haneefa. Mohammad 
holds that the rule is the same here as where 

the dispute arises between the parties during 

life.—And if the heirs dispute with respect 

to the specification of the dower, one party 

‘insisting that a dower had been named, and 
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the other denying, the declaration of the 
latter is to be credited, according to Haneefa, 
In short, with Haneefa, the woman’s proper 
dower is not at all regarded after the decease 
of both parties, as shall be hereafter demon- 
strated. The two disciples on the other hand, 
maintain that the proper dower should in 
that case be decreed. 

The heirs of a deceased wife may take the 
amount of the specified dower out of the de- 
ceased hushand’s property.—In case of the 
death of both husband and wife, it belongs 
to the heirs of the latter to take the dower 
out of the estate of the husband, where it 
has been specifically named: but if it should 
not have been specified, they cannot claim 
anything whatever, according to Haneefa. 
The two disciples maintain that woman's 
heirs are entitled to her dower in either case, 
—that is to say, to the specified dower, in the 
former case, or to the woman’s proper dower, 
in the latter :—in the former, because the 
specified dower was a debt upon the husband, 
confirmed by the circumstance of his decease, 
and consequently must be paid out of his 
estate, unless it should be known that the 
wife had died first, in which case the 
husband's portion of inheritance would drop 
from the dower [that is, must be deducted 
from it] on account that he also is an heir; 
—and, in the latter, because the woman's 
proper dower had become a debt upon the 
husband, the same as a specified dower, and 
therefore does not drop in consequence of his 
death, any more than where only one of the 
parties clies.—Haneefa argues that, in this 
case, a supposition of the death of both 
hushand and wife affords a conclusion that 
their peers and contemporaries are alrea ly cut 
off by death, and no longer remain, because 
it is most probable that they would not both 
die until after a length of time; and after 
the lapse ofesuch a period, their peers and 
contemporaries no longer remaining, from 
whomecan the Kawzee judge of or decide 
what the value of the woman’s proper dower 
ought to be ?—Haneefa, however, holds also 
that where the husband and wife both happen 
to die before the lapse of any length of time, 
so as that their peers and contemporaries are 
still remaining, her heirs are entitled to her 
proper dower. 

Case of a dispute concerning articles sent 
by a husband to his wife --Ir a husband were 
to send anything to his wife, and she were 
to denominate it a present, while he asserts 
that he has given it in part payment of her 
dower, in this case the declaration of the 
husband must be credited, because he is the 
giver, and consequently must be supposed 
to know his own intentions best ;—moreover, 
it is evidently the business of the husband to 
liquidate the obligation which lies against 
him b-fore he proceeds to perform gratuitous 
acts; his declaration, ti.erefore, must be 
credited, except where the thing sent con- 
sists of victuals ready dressed for eating (such 
as roasted, or boiled, or stewed, and so forth), 
in which case the assertion of the woman 
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must be credited, because it is usual and 
customary for husbands to send such articles 
as presents to their wives, not counting it in 
the dower ; but in respect to wheat or barley, 
the declaration of the husband should be 
credited for the reason above mentioned. — 
Some have observed that articles, the supply 
of which is generally held incumbent upon 
the husband, such as shifts, and robes, and 
veils, are not to be counted in the dower, 


apparen circimstances arguing against 
this 
Section. 
O „he avwer of inftdel subjects and of 


aliens, where none has been stipulated, or 
where it consists of carrion.—Ir a Christian 
man marry a Christian woman without stipu- 
lating any dawer, or marking it consist of 
carrion,* such as may be deemed lawful by 
those of their profession, and have carnal 
connection with her, or divorce her before 
consummation, or die and leave her, the 
woman is not entitled to any dower what- 
ever, although both parties should have 
embraced the faith within the interim —And 
the law-is the same where the parties are 
aliens married on like terms in a foreign 
country. The opinion of the two disciples 
concerning aliens as the same as that of 
Abvo Haneefa; but with respect to Christians, 
being Zimmees (that is, subjects of the 
Mussulman government), they hold that the 
woman is entitled to her proper dower, where 
the husband either consummates the marriage 
bv committing the carnal act, or dies; and 
that she 1s entitled to a present when he 
divorces her before consummation.—Zifter 
alleges that the alien woman is entitled to 
her proper dower in either case (that is, in 


the event either of the husband’s death, or - 


of divorce), because the law does not hold it 
allowable to seek or desire marriage but in 
return for property, and this rtile equally 
affects Infidels and Mussulmans, as marriage 
forms a part of the temporal law, the obliga- 
tions of which extend to all alike. To this 
the two dis:iples reply, that aliens do not 
take upon themselves any obligation to the 
observance of the laws of Islam, neither are 
they capable of so doing, on the account of 
a difference of country : contrary to the case 
of Zimmees, who are subject to the Mussul- 
man law in all temporal concerns, or acts to 
which the temporal law has reference (such 
as whoredom, usury, and so forth), since 
they are fully capable of taking upon them- 
selves an obligation to the observance of 
those laws, as being native subjects of the 
Mussulman country. Haneefa reasons upon 
this, that Zimmees do not subject themselves 
to any of the laws of Islam, either with 
respect to things which are merely Of a 
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*Meaning the eflesh or carcass of any 
animal which dies a natural death.—The 
original word signifies the flesh of any fowl 
or quadruped not being Game) which has 
not been lawfully slain. 
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religious nature (such as fasting and prayer) 
or with respect to such temporal acts as, 
though contrary to the Mussulman law, they 
may hold to be legal (such as the sale of 
wine, or of swine’s flesh), because we are 
commanded to Jeave them at liberty, in all 
things which may be deemed by them to be 
proper; according to the percepts of their 
own faith; wherefore, with respect to all 
such acts, Zimmees are the same as aliens ; 
but from these is to be excepted whoredom, 
that being held universally, and by all sects, 
to be a criminal act; and as to usury, no 
such thing can have legal existence, it being 
excepted from all the obligations to which 
the person can be subject, because of a saying 
of the Prophet, ‘Observe that between us, 
and whosoever takes usuly, no engagements 
exist.’ —The compiler of the Hedaya re- 
marks that what Mohammed has advanced 
in the Jama Sagheer, ‘‘If a Christian man 
marry a Christian woman without any 
dower’’—and so forth,—may be understood 
in two ways,—one, the absolute exception of 
a dower (that 1s especially stipulating that 
there shall be nore ad the other, merely 
the omitting to mention it in the contract. 
Some have said, concerning this case, that 
where the dower 1s either made to consist of 
unlawful articles, or is not mentioned in the 


| contract, there are two traditions ; according 


to one, the woman 1s entitled to her proper 
dower (as maintained by the two disciples), 
and according tothe other, nothing whatever 
is due ; andit is from this variance on the 
traditions that the difference of opinion arises 
between Hanecéa and Muhammed. 

Of the dower of infidel subjects, where it 
consists of wine or pork —Ie a Zimmee marry 
a Zimmeea, making the dower to consist of 
wine or pork, aid one or both should after- 
wards embrace to the faith, yet the woman 
is nevertheless entitled to the unlawful 
article settled upon her, although the con- 
version take place previous to seisin, pro- 
vided the unlawful article had been identi- 
cally specified ; but if this be not the case, 
the woman, in the instance of wine, is to 
receive the estimated value of such wine, or 
in that of pork, her proper dower —This ig- 
according to Haneefa. Aboo Yoosaf alleges 
that the woman is entitled to her proper 
dower in either instance. Mohammed, on 
the contrary, maintains that she is in either 
instance entitled to the estimated value of 
the unlawful article specified, whatever jt 
be.— The reasoning upon which the opinion 
of the two disciples proceeds in this case is 
that by seisin, *or possession, the right in 
the thing possessed becomes fully established 
and confirmed ; seisin, therefore, is similar 
to a contract of marriage, since, like that 
it produces a right which had not before 
existed; and consequently the seisin of 
wine or pork by a Musslima, asa dower, ff 
illegal, the same as a contract itself *inclyd- 
ing a specification of such unlawful articles 
asa dower; and this, whether those articles 
may have been indentically specified, or oni y 
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generally mentioned.—Aboo Yoosaf further | ing her a present 3 and those who make the 


remarks that as, where the time of seisin is 
connected with the time of the execution of 
the.contract, if both parties were then to 
embrace the faith, her proper dower would 
become due to the woman, so in the present 
instance likewise : —with Mohammad on the 
other hand, the mention of the unlawful 
article, as a dower, is approved; 
held, by the sect of the parties, to be pro- 
perty ; but yet the delivery ıs forbidden, on 
account of the parties having embraced the 
faith ; wherefore the value becomes obliga- 
tory upon the husband, the same as where a 
man makes dower of a slave who dies before 
the delivery.—The argument of Haneeta on 
this subject is that a dower identically 
specified becomes the property of the woman 
on the instant of the contract of marriage 
being executed, for which reason it is that 
a woman is empowered to make what use 
of her dower she may think expedient, by 
giving it away, or transferring her property 
in it, either for or without a return; and the 
only difference that possession makes 1s, that 
the husband is thereby exonerated from 
responsibility with respect to it, this being 
simply a transition ot it from the possession 
of the husband to that of the wife, which 
does not became prohibited here by the Islam 


of the parties, any more than in the case of 


a claiin of restitution of wine which had been 
forcibly seized :--that isto say, if a person 
were to make a forcible seizure of wine from 
a Zimmee, and this Zimmee should after- 
wards become a Mussulinan, he is neverthe- 
less still at liberty to clainé restitution of 
the wine thus forcibly seized ; and so like- 
wise in the present case (contrary to a case 
where a Zimmee purchases wine or a hog, 
and afterwards becomes a Mussulman before 
he has taken possession of his purchase: for 
in this case it is unlawful for him to take 
possession, and the bargain becomes void, 
because, in sale, aright of transaction with 
respect to the property sold does not take 
place until after scisin is made of it by the 
purchaser, which becomes forbidden by his 
subsequent Islam) :—but where the unlawful 
article is not identically specified, nothing 
but actual possession can establish a pro- 
perty in it, and this becoming prohibited 
by the subsequent Islam of the party, and 
being thereby precluded. the price or value 
of the pork would not be due to the 
woman, because the receipt of that is the 
same as of the property itself,--hog’s flesh 
being of the class of things denominated 
Zovatal-Keem, whereas wint is not of this 
nature, being of the class of Zooatal-Imsal, 
for which reason, if the husband were to 
offer the value before Islam, the wife would 
be compelled to accept of that of the pork, 
but not of that of the wine.— Ít is to be 
@emarked that if the husband, in the present 
instance, were to divorce his wife Lefore 
consummation, the same difference of opinion 
exisés among our doctors; those who (as 
above) determine for a proper dower, decree- 
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value of the article obligatory upon the hus- 
band, decreeing her an half of such value. 


CHAPTER IV. 


OF THE MARRIAGE OF SLAVES. 


Slaves cannot marry without the consent 
of their proprietor.—T He marriage of a male 
or a female slave is not lawful without the 
master’s consent. Malik has said that the 
marriage of a male slave is valid indepen- 
dent of the consent of his master, because he 
is competent to pronounce divorce, and 1s 
therefore equal to the contracting of mar- 
riage. The arguments of our doctors on this 
subject are twofold :— First, a precept of the 
Prophet says, ‘’Whatever slave marries with- 
out his owner’s consent is an adulterer ;''— 
SECONDLY, marriage, with respect either to 
male or female slaves, is a blemish,* on 
which account they are not at liberty to 
enter into such a contract without the appro- 
bation of their owners 

Nor Mokatihs, —-NEITHER is it lawful for 
a Mokatib to enter into a contract of mar- 
riage without his owner’s consert; because a 
slave of this description, although he be, by 
virtue of his contract of Kitabat, rendered 
free with respect to acquistton, of necessity, 
he remains with respect to matrimony, sub- 
Ject to the laws of bondage. And, for the 
same reason, 1t is not lawful for a Mokatib 
to contract his own male slave in marriage 
without the consent of his owner. 


Although such may contract their own 
female slaves in marriage nor Mokatibuas, 
although they have the same prtuilege.—Bur 
he may lawfully contract his female slave, as 
hence arises an acyuisition, an her dower.-- 
In like manner, it is not lawful for a Moka- 
tiba to marry without her owner’s consent ; 
bute she may lawfully cantract her female 
slavean marriage, as hence arises an acquisi- 
tion to her as above. Neither is it lawful for 
a Modabbir or Am-Walid to marry without 
their owner’s consent, becasue his authority 
with respect to them still exists. 

A slave may be sold for the discharge of 
his wife’s dower.—Ir a slave marry with his 
master’s consent, the dower (to the woman 
whom he marries) is a debt upon his person, 
for the payment of which he may be sold, 
because the debt has become obligatory upon 
the slave on account ot the existence of its 
cause (namely, marriage, proceeding froma 
competent person), and the obligation of the 
debt exends to the master also, he having 
consented thereto, and accordingly devolves 
upon him, in order that the creditor may be 
protected from injury, as in the case ot debts 
contracted by a slave in mercantile dealing. 

Anda Mudabbir or Mokattb are to dis- 
charge it by labour —A Mopassir or Mokatib 
(in case of marriage) must discharge the 
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dower by labour, as not being liable to be 
sold, because the property in them is not 
capable of being transferred from one to 
another ; this debt of the dower, therefore ; 
is to be discharged by their acquisitions, so 
that the wife may not be subject to loss ; 
but their persons are not liable to be attached 
for payment. 

How far a master’s desiring his slave to 
divorce his wife, isan argument of his assent 
to the slave’s marriage.—Ir a slave marry 
without his owner’s consent, and the latter 
afterwards should say to him, ‘‘divorce’’ 
[your wife] or ‘‘put her away,” his [the 
[owner's] assent to the marriage is not im- 
plied, because such a mode of address bears 
the construction of obstructing or resisting 
execution of the contract, as the terms 
divorce and separation apply to that, as well 
as to the dissolution of the contract of mar- 
riage already executed . it is therefore to 
be thus construed, either because this is 
suitable to the state of disobedient and 
refractory slave, or because the prevention 
of a marriage is an act of less magnitude 
than the assenting to it. But if the owner 
were to say to his slave, ‘‘repudiate her by a 
divorce reversible,’’ this implies his assent to 
the marriage, because a reversible divurce is 
not supposed but in a case of marriage 
(already executed], wherefore assent to the 
marriage, 1s hereby signified. 

Obligation of the dower in a case of invalid 
mariage, contracted by a slave at the desire 
of hts owner.—IF a person desire his slave to 
marry such a female slave, and he accordingly 
wed her by an invalid marriage,* and have 
carnal connexion with her, Haneefa holds that 
the slave shall be sold for the discharge of her 
dower. Thetwo disciples, on the contrary, 
maintain that the dower shall be exacted of 
him (the slave) upon his becoming free.— 
The foundation of this difference of opinion 
is that, with Haneefa, assent applies equally 
to a legal and to an invalid marriage and 
consequently the debt [of the dower] és upon 
the owner ; but with the two disciples, assent 
applies to a valid and regular marriage only, 
wherefore the debt is not upon the owner 
(whence it is that it may be required of the 
slave on his becoming free at any subsequent 
period), for they argue that the intent of 
marriage is to guard against incontinence, 
and that end is obtained by regular, but not 
by invalid marriages, wherefore if a person 
were to make a vow that he will not marry, 
his vow applies solely to regular marriage : 
contrary to a case of sale ; that isto say, ifa 
person were to empower another in sale, such 
power extends both to regular and to invalid 
sale, a variety of privileges being therein in- 
volved, sucn as the right of emancipation, 
and so forth. Aboo Haneefa, on the other 
hand, argues that the word ‘‘marry’’ [in the 


owner’s desire expressed to his slave] is 
© 
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general, and is therefore to be considered as 
having a general application, the same as 
sale ; and there are a variety of points in- 
volved in an irregular, marriage, as well as in 

sale, such as genealogy [of children born in 

such, marriage], and the obligations to the 

payment of dower, and to the observance of 

Edit ; and with, respect to the instance of a 

vow, as produced by the two disciples, it is 

not admitted as applicable by Haneefa. 

Case of an indebted Mazvon, contracted 

in marriage by his owner.—lF a man con- 

tract his Mazoon, or privileged slave, who is 

a debtor, to any woman in marriage, it 13 

lawful ; and the wife [in virtue of her right 

to her dower] becomes a joint creditor with 

the others ; that is to say, the slave is to be 

sold for the discharge of all debts, and 

the price arising from the sale is to be divided 

between his wife and the other creditors, in 

proportion to their respective claims, The 

compiler of the Hedaya observes that this 

rule holds only where the marriage has been 

effected upon a Mihr Mis}, or less ; but if the 

dower exceed the Mis] proportion, the other 

creditors are, in that case on an equality with 


the wife, so far as the amount of her Mihr 
isl, or proper dower, and the payment of 
the excess must be postponed till after the 
discharge of the debt to the creditors ; the 
ground of which is, that the owner’s autho- 
rity over his slave, with respect to matri- 
mony, is founded on his having the property 
of his person (as shall be hereafter ex- 
plained), and that right of property still 
remaining, the marriage of the slave is 
completely legal and valid. 

OsjECcTION.-™ In consequence of the marriage 
the right of the creditors is rendered null both 
by design, and in effect ; wherefore it would 
be requisite that, in discharging the debts of 
the Mazoon, those due to the first creditors 
ought to be first paid ; whereas it is other- 
wise in this case, for they are all put onan 
equality. 

Rep.y.— The right of the creditors is not 
designedly rendered null by the marriage : 
but the marriage being held valid, the debt 
of dower is due in consequence of the exist- 
ence of its cause ; and there is nothing to 
invalidate its existence ; the dower, there- 
fore, is the same as a debt of damage ;—that 
is to say, where a Mazoon slave, being 
already in debt. destroys or wastes the pro- 
erty of a stranger, the latter comes in as a 
joint creditor; and the slave is as a sick 
debtor ; that is to say, if a sick person, being 
in debt, rnarry a woman, she comes in as a 
joint creditor with the others, to the amount 
of her proper Mower, and so in this case like- 
wise. 

A master may withhold permission from 
his female slave to dwell in the house of her 
husband —If a master contract his female 
slave in marriage to another man, he is not 
under any obligation to send her to the house 
of her husband, she still remaiming’attached 
in service to her master; and the husband 
shall be desired to visit his wife at »ppor- 
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tune seasons, at her masters house, because 
his right to her service still remains in virtue 
of his property in her ; and if he were under 
any obligation to send her to the house of her 
husband, his right would be rendered null. 

And if he so permit, her husband must 
support her, but not otherwise.—ANp if the 
master should give permission to his female 
slave to dwell in the house of her busband, 
her subsistence and lodging are incumbent 
upon the husband; but if he should not 
permit this, nothing whatever is incumbent, 
because subsistence is the recompense for 
the matrimonial restraint ; and if she live 
in the house of her husband, she is under 
this restraint, but not otherwise. And if the 
master thus permit her to dwell with her 
husband, still he is at liberty, notwithstand- 
ing, to call for and require her legal service 
at any subsequent period, because his right 
of usufruct still continues, in virtue of his 
property in her; and this right is not relin- 
quished by such permission any more than 
by her marriage. ° 

Tue compiler of the Hedaya remarks 
that Imam Mohammed has said, “A master 
contracting his male or female slave in mar- 
riage is lawful,” without making any men- 
tion of the consent of the slave to such 
marriage, which shows that this consent is 
not a condition ; and such is the opinion of 
our doctors, who hold that a master is em- 
powered to contract his slaves in marriage 
by compulsion ; that is to say, that the mar- 
riage of such, where it is contracted by the 
master, holds good independent of their con- 
sent; According to Shafei,.a master is also 
empowered to contract his male slave in 
marriage by compulsion ; and there 1s also 
an opinion of Haneeta recorded to this effect : 
this doctrine proceeds upon the principle 
that marriage is a natural privilege of man, 
and a slave is a posscssion of his owner by 


the laws of property, but not by the laws of | 


nature ; wherefore the master is not endowed 
with any absolute authority with respect to 
his marriage, contrary to the case of a female 
slave, whose owner, as being entitled to the 
carnal use of her person, is at liberty to 
transfer the same to any other. The argu- 
ment of our doctors on this subject is that a 
master, in causing his slave to marry, acts 
with a view to the preservation of his pro- 
perty, because, by marrying, the slave is 
withheld from the commission of whoredom 
which is a cause of destruction or damage ;* 
the master, therefore, is fully empowered 
with respect to the marriage of his male 
slaves, the same as of his ‘females ; but he 
is not thus empowered with respect to his 
Mokatib, or Mokatiba, because these are, as 
to privileges the same as free persons, and 
their consent is therefore a condition; for if 
it were otherwise, their privileges and powers 
of action would be totally annulled. 
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«On account of the punishment which 
attends it. 
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An owner slaying his female slave before 
consummation has no claim to her dower.— 
Ir a man marry his female slave to another 
person, and afterwards put her to death, 
before her husband has had carnal connex- 
ion with her, no part of the dower whatever 
is, in this case, due from the husband, ac- 
cording to Haneefa. The two disciples hold 
that, in this case, the dower is due from the 
husband, in the same manner as it would be 
if the female slave had died a natural death; 
and the foundation of their opinion is that a 
person who is slain dies by his own fate, 
death implying merely the termination of 
life, and life being terminated by the act 
of killing. The case, therefore, is here the 
same as if the female slave had been slain 
by a stranger ; that is to say; if the female 
slave had been slain by a stranger, her dower 
would remain due ftom the husband, and so 
also in the present case. The argument of 
Hancefa is, that the owner of the slave, who, 
as being her Mawla, claims the consideration, 
has by his act prevented the delivery of the 
return (to wit, the person of woman), 
and consequently his right to the considera- 
tion 1s extinguished, in the same manner as 
when a free woman apostatizes; that is to 
say, if afree woman apostatize fiom the 
faith befure she has admitted her husband 
to the carnal embrace, no dower whatever 1s 
due to her, she [by her act of apostasy] having 
prevented the delivery of the return ; and so 
likewise in the present instance. With re- 
spect to what 1s advanced by the two dis- 
ciples, that ʻa person who is slain dies by 
his own fate,” it may be answered, that 
although this be admitted, yet it holds with 
respect toa future state only, and not with 
respect to this world, murder, according to 
worldly institutes, being in the eye of the 
law considered as an act of destruction, in- 
ducing retaliation, fine, and so forth; and 
it ig therefore to be regarded as an act of 
destruction with respect to the dower, that 
also being a temporal institution. 

The dower of a free woman 1s due, although 
She kill herself before consummation —IF a 
free woman kill herself before she has ad- 
mitted her husband to carnal cotnexion, 
her dower is nevertheless due from him, 
contrary to the opinion of Ziffer, who con- 
ceives an analogy between this case and that 
of a woman apostatizing before carnal con- 
nexion, or of a master slaying his female 
slave ; for he argues that no dower whatever 
is here due from the husband, as the wife to 
whom the consideration belongs, has by her 
act of suicide, prevented the delivery of the 
return. The arguments of our doctors are 
that, in worldly institutes, no regard is paid 
to the offence committed by a man upon his 
own person, wherefore suicide is to be held 
as dying a natural death, contrary to the 
case ofa man killing hig female slave, that 
being an act to which worldly institutes 
have regard, and, as such, subjecting the 
perpetrator of the murder to the perfor- 
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Ir a man marry the female slave of another 
and be desirous of committing the act of Azil 
with her (f.e. emissio seminis in ano, vel 
inter Mamillas), this shall depend upon her 
master’s permission, according to Haneefa ; 
and such also is the Zahir Rawayet. Accord- 
ing to the two disciples, the permission to 
this act rests with the slave, because [as 
being the man’s wife] carnal connexion is 
her right ; but by Azil that carnal connex- 
ion which is her right is frustrated. Her 
consent, therefore, is a requisite condition to 
the legality of the act, the same as that ofa 
{tee woman, contrary in the case of a female 
Slave, who is the property af the person 
having such connexion with her,* because 
carnal connexion is not her right (whence 
it is that she is not entitled to claim the 
carnal act of her master or owner), and 
consequently her consent is nota condition. 
The principle upon which the Zahir Rawayet 
proceeds in this case is, that the act of Azil 
defeats the intention of marriage, which is 
the production of children, and this is a 
right of the master ;¢ whence it is that his 
consent is a condition, and not that of the 
slave. And herein appears a distinction 
between the state of a free woman and that 
of a slave [in marriage]. 

A female slave, upon obtaining her free- 
dom, has a right to annul the mariage con- 
tract.—Ir a female slave marry with her 
owner’s consent,f and afterwards become 
fiee, she is then at liberty either to break off 
the marriage or to continue it, whether her 
husband he a slave of a freeman, because, 
upon Barreera (who was a Mokatiba of Aysha) 
becoming free, the Prophet said to her, “You 
are now mistress of your own person, and 
therefore at your own disposal,’’ which tra- 
dition evinces that she is at liberty as above, 
whether her husband be a slave ora freeman, 
since the cause of her right of, opinion, as 
there mentioned (that 1s ,her being mystress 
of her own person), exists equally jn either 
case. Shafei maintains that she has no such 
right of option where her husband is a free- 
man. The tradition above quoted, however, 
isan proof against him ; moreover, the power 
of the husband with respect to his wife is 
greater after her emancipation that it was 
before, because before she was free he hac 
power to pronounce only a double sentence 
of divorce, whereas afterwards he is autho- 
rized to pronounce three divorces, on which 
account she is justly empowered to set asicle 
the contract of marriage; so as that her hus- 
band may not obtain any additional autho- 
rity with respect to her in consequence of 
her emancipation. And the rule is the same 
where a Mukatiba marries with her owner's 
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*As where a paster has connexion with 
his female slave in virtue of propriety. 

{Because he has a propriety in the chil- 
dren born of his slave. 

[That is, at his instigation. 
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consent, and afterwards becomes free. Ziffer 
says that a Mokatiba has no right of option, 
because the contract of marriage proceded 
by, and was excuted with, her especia! con- 
sent, and she receives the dower,® and such 
being the case, she can have no subsequent 
right of option, contrary to the case of an 
absolute slave, whose consent in marriage is 
not reparded.--The argument of our doctors 
is that the reason for her right of option (to 
wit, the accession, to the husband, of an 
additional authority with respect to her) 
appears in the case of a Mokatiba, the same 
as in that of an absolute slave, for before 
freedom the term of her Edit was only two 
menstruations, and she was subject to no 
more thana duplicate sentence of divorce ; 
whereas. in her state of freedom, her Edit 
includes three menstruations, and she is sub- 
ject to three divorces. 

But not otherwise —if a female slave 
marry without her owner’s consent, and be 
afterwards made free, her marriage then 
becomes legal and valid, because, being of 
sound mind and mature age, she is compe- 
tent to the declaration and acceptance ; 
moreover, the illegality of the marriage was 
on account only of the owner’s right, which 
being done away, it remains lawful; and the 
woman has not any option, as in the former 
case, because the marriage is not in this case 
valid until after emancipation, which conse- 
guently occasions no accession of power to 
the husband ; and hence the case is the same 
as if she were to bestow herself in marriage 
after emancipation, 

Case of g man marrying a female slave 
without her owner's consent.—-IF a man 
marry a female slave, without her owner's 
concurrence, on a dower of a thousand 
Dims, her proper dower being one hundred 
Dirms only, and he have carnal connexion 
with her, and her owner afterwards emanci- 
pate her, the specified dower goes to him 
[the owner], because the husband has here 
obtained possession of an article which was 
the property of the owner, who is therefore 
entitled to the return ; but if the marriage 
be not consummated until after emancipa- 
tion, the specified dower goes to the woman, 
because ın this case the husband appears to 
have obtained possession of an article which 
was her property, and she of course is en- 
titled to the return, since tne martiage, in 
consequence of her emancipation, takes 
effect from the period of the contract ; and 
hence the specification of the dower is valid, 
and that which was specified is incumbent ; 
and accordingly, no other dower is due on 
account of carnal connexion previous to the 
efficiency of the marriage, ...here that has 
been suspended [upon the event of the 
owner’s approbation, or the slave’s freedom], 
because the marriage, deriving its legaltiy 
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*In opposition to the case of an absolute 
slave, whose dower is received by her Mawala, 
or proprietor, and by him appropriate 


nn m ee 


62 
from the original contract, its efficiency is 
considered as existing from the instant the 
marriage takes place ; nothing, therefore, but 
one dower can be due. 

Case of a father cohabiting with the slave 
of his son.-——ir a father enjoy the female 
slave of his son, and she produce a child, 
and he [the father] claim it, the slave be- 
comes his Am-Walid, and he is answerable 
to his son for her value ; but he is not so for 
her dower, because a father being at liberty 
to possess himself of the property of his son, 
whenever that may be requisite to his own 
pen it follows that he may possess 
imself of her son’s slave, where he requires 
her for the preservation of his progeny, since 
he thereby provides for his own continuance, 
he being virtually continued in his offspring 5 
but the preservation of his progeny bine 
matter of less immediate importance than 
that of his life, he must pay a price in ex- 
change for the slave, whereas he might take 
his son’s victuals without paying any price. 
—And here the father’s property in the slave 
is established antecedently do his claim of 
the child, possession being a condition essen- 
tial to such claim, which does not hold good 
unless he be either fully possessed of her in 
all respects, or at least have a right of pos- 
session in her ; and neither of these exist in 
him (insomuch that he might legally marry 
her) ;—it is therefore requiste that his pro- 
perty in her be considered as existing a 
priori; and this being admitted, the father 
appears to have had carnal connexion with 
his own slave, and consequently is not sub- 
ject to the payment of an Algir.—Ziffer and 
Shafei maintains that the slave’s dower 18 a 
debt upon the father ; because they hold that 
his property in her ig a consequence of his 
Isteelad, or claim of the child,—that is, that 
his right of possession 1s thereby established 
the same as ina partnership slave ; now the 
effect of a thing, is not found until after that 
thing has taken place; and such being the 
case, as the carnal connexion appears to have 
been had, in the first instance, with the 
property of another, a dower is due. 

Case of a son contracting his female slave 
in marriage to his father.—IF a man marry 
his female slave to his father, and she pro- 
duce a child, she does not become Am-Walid 
to the father, neither 1s her price a debt 
against him, because he is answerable for 
her dower ; and the child born of her is free, 
such a marriage being approved by our doc- 
tors.—This is contrary to the doctrine of | 
Shafei, according to whom a marriage of | 
this kind is illegal. The aument of our 
doctors is, that the slave 1s not at all the 

roperty of the father, because, the son 
being her proprietor in every respect, it is 
impossible that the father should be so in 
any view; the son, moreover, is endowed 
with privileges {in regard to her] which do 
not appertain to his father, such as selling 
or bestowing her in marriage or emanci- 
pating her, which evinces that the father is 
pot in any respect her proprietor, although, 
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in a case where he has carnal connexion 
with her, punishment drops, on account of 
erroneous possession ; and his marriage with 
her being admitted as legal, the conservation 
of his deed is effected by means of marriage, 
(not by means of Isteelad], so that his pro- 
perty in her ts no way established [by the 
circumstance of her bearing a child to hin), 
and consequently she does not become his 
Am-Walid —And here the father is not 
answerable for the value either of her or of 
her child, as he does not become proprietor 
of either ; but he owes her dower, he having 
taken that upon him by his marriage ; and 
the child is free, because his owner would 
otherwise be his brother ; ; and he is virtually 
emancipated of course. 

The marriuge of a free woman with a 
slave ts annulled by her procuring his eman- 
ctpation.—Ir a free woman, being the wife 
ofa slave, should say to the proprietor of 
such slave, ‘‘Emancipate him on my behalf 
for a thousand Dirms,’’ and he accordingly 
emancipates him, the marriage is annulled. 
-~Ziffer maintains that it is not annulled.-— 
Our doctors argue, on this occasion, that the 
slave obtains his freedom from the woman, 
whence it is that the right of Walla rests 
with her, and also, that if she were under 
obligation to perform an exptatory act, and 
intend her husband’s release to stand as 
such, her expiation is thereby fulfitled.— 
With Ziffer the emancipation is held to pro- 
ceed trom the owner, because the woman has 
required him to emancipate the slave ‘‘on 
her behalf,’’ which ıs absurd, since manu- 
mission connot take effect upon a slave who 
is not the property of the emancipator ; con- 
sequently, her requisition being improper, 
emancipation is to be regarded as proceeding 
solely from the owner. —Our doctors, on the 
other hand, say, that there is one mode in 
which the requisition of the woman may 
be rendered proper, viz. by considering her 
property in the slave to have existence pre- 
vious “to emancipation, as an cssential (for 
her right of possession is a condition of the 
validity of emancipation on her behalf), and 
such being the case, her requisition ‘‘eman- 
cipate him, &c’’ bears the construction of 
her desiring the owner first to transter to 
her his property in the slave for such a 
consideration, and then to emancipate him 
“from her,” and the reply of the owner, 
“I have emancipated him,’’ is as if he were 
to say that he had transferred him, and then 
set him free ‘from her ;’’ and upon the 
woman's property in him being established, 
it necessarily follows that the marriage 1s 
annulled, the marriage of a free woman 
with her slave being illegal, since possession 
by right of property is irreconcilable with 
possession by matrimony.—But if the woman 
were to say to the owner of her husband, 
‘emancipate him from e, without men- 
tioning any consideration, in this case the 
marriage 18 not annulled, and the Walla 
rests with the master. This is according to 
Haneefa and Mohammad.—Aboo Yoosaf says 
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that this and the preceding case are the 
same, and that the marriage is here likewise 
annulled, because in this instance also the 
transfer must be supposed to have previously 
taken place (though without any return), in 
order that the act may be lawful. 


OBJECTION —Transfer of property, without | 


a return; amounts to gift, and that is not 
valid without seisin ; now here seisin does 
not appear ; consequently how can the trans- 
fer be valid ? 

Rerty — Seisin is not in this case regarded, 
any more than in Zıhar ; thus, if the expia- 
tion of Zıhar were in-cumbent upon any per- 
son and he were to desire another to give 
the victuals,* as from him, andthe other do 
accordingly, the giftis understood indepen- 
dent of seisin ; and so here likewise — The 
argument of Hancefa and Mohammed is that 
seisin being declared, in the ordinances of the 
Prophet, to be a condition of gift, cannot be 


dispenesed with; neither can it be established ! 
merely by supposing or assuming it, as an ' 
essential, because seisin isa sensible act,—- : 


contrary to sale, which isa legal transacation ; 
and in the case of expiation, as cited by Abou 
Yoosaf, the poor stancl as the deputies of the 
expliator, in the seisin of the vietuals, but 
the slave(in the case here treated! of) Cannot 
stand as the wife’s deputy, because nothing 
is received by him, sv as to constitute hun 
her deputy in seisin. 
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CHAPTER V. 


OF THE MARRIAGE OF INFIDELS. 


The marridge of an Infidel couple is not 
dissolved by their jointly embracing the faith. 
—IFan Infidel man and woman,marry with- 
out witnesses, or whilst the woman is,in her 
Edit froma former Infidel husband, and this 
be no objection by the rule of their own sect, 
and they afterwards embrace the faith to- 
gether, their marriage remains valid.-—This 
is according to Haneefa.—Ziffer maintains 
the marriage to Fe invalid in either case— 
(that 1s to say, whether it be entered into 
without witnesses or during the woman’s 
Edit), but that Infidels are not liable to he 
called to an account until they embrace 
Islam, or until they appear to the law,—that 
is to say, carry the matter bifore the judge. 


—The two disciples concide with Haneefa in ' 


the first case [the defect of witnesses], but 
agree with Zilfer im the last [the Edit}. T'he 
argtment of Ziffer is that the word of the 
sacred writings extends to all men alike, and 
consequently to Infidels; but the parties, as 
being Zimmees, are not liable to molestation ; 
bi this exemption from molestation is an 
efiect of indulgence, and dues not proceed 
from any idea ofthe marriage being legal 
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and of course, where it becomes a subject of 
litigation, or the parties become Mussulmans 
separation must ensue, the illegality of their 
| 
| 
{ 
| 
| 
| 
| 
l 


marriage still remaining.—The arguments 
of the two disciples are that the illegality of 
Polandry is universally admitted amongst 
Mussulmans, anc that Infidel subjects have 
engaged to follow the temporal law in all 
such points as are universally admitted ; but 
with respect to the illegality of marriage 
without witnesses there subsists a difference 
of opinion among the Mussulmans; and In- 
fidels have engaged only to follow such tem- 
poral law of Islam as are universally ad- 
mitted, and not such as are disputed ; hence, 
in the case of Puolianday a separation becomes 
necessary, but not in the case of marriage 
‘ without witnesses. Haneefa argues that the 
| marriage 1s not rendered legal by the in- 
| junctions of the law, because those injunc- 
' tions are not addressed to Infidels; neither 
| does any reason exist why the Edit should 
be obligatury an account of the right ofa 
' husband who has no faith inthe necessity of 
| it; contrary to a case where the Infidel wo- 
'anan is the wife of a Mussulman, because he 
I has faith in the necessity of Edit: and there- 
| fore the legality of her marriage [with the 
| Intidel] should in thi» «ase be established, on 
' account of his{the Mussulman’s] right ; and 
| the mariage being valid abinitio, on account 
, of no illegality appearing therein, continues 
to exist as such, since testimony 1s not a con- 
dition with respect to the period ofits exist- 
ence : and the cheumstances of appeal to the 
l law or of conversion to the faith, take place 
| during the e&istence ot the marriage : neither 
| does the circumstance of the Edit torbid the 
| continuance of the marriage ; as when a man 
| (for mstance) has carnal conn -xtion, errone- 
l ously, with the wife of another, in which 
| case an Edit is incumbent upon the woman, 
| but the marriage continues to hold good. 
Unless ıt be a marriage within the pro- 
hibited degrees --Ir a Majoosee wed his 
mother or his daughter, and they afterwards 
| become Mussulmans, they are to be separated. 
| This holds with the two disciples, because a 
! marriage within the prohibited degree is 
| universally admitted to be null, on which 
account the rule extends to Infidels as well 
| as Mussulmans (as before mentioned, from 
: them, in the case of Edit), and the parties, 
upon their conversion, being necessarily 
` hable to molestation on account of such mar- 
| riage, it follows that a separation must take 
| place upon that event ; and at holds also with 
f anea, because, although such marriage 
be deemed fawful im the Rawayet Saheeh, 
| yet the circumetance of the wife being within 
| the prohibited degrees furbids the continu- 
| ance of ıt after conversion, on which account 
| separation is to take place: contrary to the 
circumstance of Edit, which (according to 
| Haneefa) does not forbid the continuartce 
| of the marriage. F 


_| But tf one of them only be converted, a 


| sep tution takes place.--Ir only oneof the 
parties be converted to the faith, a sepay- 
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tion follows ; but if one only appeal, Haneefa 
holds that separation does not take place: 
contrary to the opinion of the two doctors, 
according to whom separation takes lace in 
this case also.—The reason, with aneefa, 
for making this distinction between these 
two cases is, thatthe right of one party is 
not invalidated by the appeal of the other, 
as the faith of the one is not altered by the 
appeal of the other : but where dne of the 
parties becomes a Mussulman, although the 
faith of the other be not altered by that 
event, yet the faith of an Infidel is not suffi- 
cient to controvert or oppose the Islam of a 
Mussulman, as Islam is the subjector and 
cannot be subjected.—But where both_ the 
parties enter into a litigation, it is univer- 
sally agreed that separation takes place, be- 
cause this mutual litigation amounts to both 
authorizing any third person to effect a sepa- 
ration between them, which if they were to 
do, the separation so effected would be legal. 

Apostates are incapacitated from marry- 
ing.—lIr is not lawful that an appostate marry 
any woman, whether she be a believer, an 
Infidel, or an apostate, because an apostate 
is liable to be put to death ; moreover, his 
three days of grace are granted in order that 
he may reflect upon the crrors which occasion 
his apostacy ; and as marriage would inter- 
fere with such reflection, the law does not 
permit ıt to him. 

In like manner, 
female apostate marry 
Mussulman or Infidel, 
soned for the purpose 


it is not lawful that a 

any man, whether 
because she is impri- 
of reflection (as above), 
and her attention to her huskand would in- 
terfere therewith ; moreover, this circum- 
stance of her imprisonment necessarily pre- 
vents the matrimonial intercourse ;--NnOW 
marriage is lawful, not in respect to itself, 
but to its ends, and consequently, where 
these are deiari it cannot be deemed in 
any respect legal. 

"if siihet the father or mother be Mussul- 
man, their children are Mussulmans.--W HEN- 
EVER either the husband or the wife isa 
Mussulman, their children are to be educated 
in the Mussulman faith. And if either one 
or other [of an Infidel couple} become a Mus- 
sulman, and they have infant children, those 
are to be considered as Mussulmans in virtue 
of the Islam of one of their parents, because 
this is tenderness to the children. 


Or where one is of a superior order of 
Infidels, and the other of an inferior, their 
children are of the superior order.—lF one 
of a married couple be a Kitabee, and the 
other a Majoosee, their chifdren are to be 
regarded as Kitabees, because, in this also 
there isa degree of tenderness with respect 
to the children, as a Majoosee is worse than 
a Kitabee. This is contrary to the doctrine 
of Shafei, who holds the infidelity of a 
Majoosee, and that of a Kitabee, to be equal: 
put with our doctors a Kitabee is held 
superior to a Majoosee. l 

Upon the conversion of one of the parties, 

magistrate isto require the other to em- 
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brace the faith, and must separate them, in 
case of recusancy.—WHEN the wife becomes 
a convert tothe faith and her husband is an 
Infidel, the magistrate is to call upon the 
husband to embrace the faith also; if he 
accede, the woman continues his wife ; but 
if he refuse, the magistrate must separate 
them; and this separation, with: Haneefa 
and Mohammed, is a divorce.—In like 
manner, if the husband become a Mussul- 
man and his wife be a Majoosee, the magis- 
trate 1s to call upon her to embrace the faith 
also ; if she accede, she remains his wife ; 
but if she refuse, the magistrate must 
separate them; but this separation is not 
divorce.—Aboo Yoosaf has said that the 
separation is not divorce in either case.— 
What is here advanced of the magistrate 
calling upon the party to embrace the faith, 
is an opinion of our doctors,—Shafei main- 
tains that the magistrate 1s not to make any 
such requisition because this is molestation 
and we have engaged not to molest Zimmees, 
as they have entered intoa contract of sub- 
jection to us. 

Osjection —It would hence appear that 
the matrimonial right of possession should 
not terminate in this case; whereas Shafei 
also holds that it is terminated. 

RepLy.— The matrimonial intercourse is 
not admissible betweena Mussulman and an 
Inūdel; for which reason it 1s that the n,a- 
trimonial right of possession is terminated 
on the instant of conversion, where either 
party embraces the faith, before consumma- 
tion, because in this case the right has not 
been confirmed ; but, on the other hand, if 
conversion take place after consummation, 
the termination is delayed until the end of 
three inenstruations, because the right has 
on this occasion been confimed ; as holds in 
divorce.—The argument of our doctors is, 
that, uponeither party embracing the faith, 
the ends of mairiage are defeated, on account 
of difference of religion ; hence 1¢1s absolutely 
necessary that recourse be had to som. means 
by which a separation may be effected ;— 
now Islam, as an-act of piety, is incapable 
of being rendered a cause of separation ; the 
Infidel party is therefore to be called-upon 
to embrace the faith, in order that the ends 
of marriage may be answered by conversion, 
or that a cause of separation may be estab- 
lished in case of refusal. The reason upon 
which Aboo Yoosaf founds his opinion ts that 
the occasion of separation, to wit, refusing 
the faith, may proceed trom either the man 
or the woman; a separation, therefore, on 
account of such refusal, is not divorce, any 
more than on account of a right of property ; 
—that ıs to say, if, of husband and wife, 
either become the owner of the other, a 
separation ensues ; but this separation is not 
divorce ; and so also in the present case.—In 
reply to this, Hancefa and’ Mohammed argue 
that the husband, when he refuses the faith, 
wilfully withholds the customary benevo- 
lence fromhis wife, where he has it still in 
his power to continue it to her, by becoming 
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a Mussulman; and such being the case, the 
magistrate acts merely as his substitute, in 
effecting the separation; in the same manner 
as where a husband is impotent, or deprived 
of his penis; but a woman is not empowered to 
divorce, for which reason the magistrate can- 
not be regarded as her substitute in effecting 
the sparation when she has refused the faith. 


Ir is to be observed, that where the separa- 
tion takes place on account of the woman's 
refusal of the faith, she is still entitled to 
her dower, provided her hushand has con- 
summated the marriage, asin this case her 
right has been confirmed by the carnal act; 
but if the marriage should not have been 
consummated she cannot, reccive any dower, 
because the separation has proceeded from 
her, and her right to the dower is not con- 
firmed ; thus the case here is the same as 
where a woman apostatizes or admits the 
son of her husband to carnal connexion. 

And if the conversion of either happen in 
a foreign country, separation takes place upon 
the lapse of the woman’s term of probation. 
—[Ir the wife embrace the faith ina foreign 
country, and her husband be an Infidel,—or, 
if a foreigner there becomes Mussulman, and 
his wife be a Majooseea,—the separation 
between them does not take place until the 
lapse of three terms of the wife’s courses, 
when she becomes completely repudiated.— 
The reason of this is, that Islam cannot be 
made an occasion of separation (as has been 
before observed) : and requiring the 
other party to embrace the faith is imprac- 
ticable, as the authority of the magistrate 
does not extend toa foreign land, nor is it 
acknowledged there; yet separation is in- 
dispensable for the removal of evil; the 
condition, therefore, of separation (to wit, 
the lapse of three terms of the woman’s 
courses), must stand in the place of separa- 
tion effected by the magistrate ; and in this 
rule no distinction is made between a woman 
enjoyed, and one unenjoyed.-—Shafei makes 
a distinction, on this occasion, be@ween a 
woman enjoyed and one unenjoyed, in the 
same manner as he distinguishes between 
them when they reside ina Mussulman terri- 
tory, and one of them embraces the faith ; 
as has been before explained 

If the wife be an alien, she is not to observe 
an Edit, from separation, in csnsequence of 
her husband’s conversion.—WHuHEN a separa- 
tion takes place between husband and wife, 
in consequence of the conversion of the former, 
and the latter is an alien, she is not subject 
to any observance of Edit, according to all 
the doctors. —~Haneefa holds the rule to be 
the same, where the woman becomes a convert 
and her husband is an alien ; that is, that 
the woman, in this case also, is not subject 
to any observance of Edit but the two dis- 
ciples maintain that she must here observe 
an Edit the same as would be incumbent 
upon her if she Were to come into the Mus- 


_sulman territory; as shall be hereafter 
demonstrated. 
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The conversion of the ‘husband of a 
Kitabeea does not occasion separation.—Ir 
the husband of a Kitabeea become a Mussul- 
man, their marriage still endures, because 
the marriage of a Mussulman with a Kitabeea 
being legal ab initio, its continuance is so 
a fortiori. 

Case of a convert removing froma foreign 
land into a Mussulman territory.—Ir either 
husband or wife become a convert to the faith 
in a foreign country, and afterwards remove 
thence into the Mussulman territory, a 
separation takes place between them :—this 
is contradicted by Shafei :—but if either 
party be brought, as a captive, out of the 
foreign country, separation takes place 
between them, according to all the doctors : 
if, however, both the parties be brought 
captives together we hold that there is no 
separation ; whereas Shafei says that separa- 
tion takes place.—Hence it may be collected 
that the circumstance of the parties residing 
apart in different countries is held to be a 
cause of separation hy our doctors, but not 
that of their capture ; and that Shafei main- 
tains the reverse of this opinion —The argu- 
ment of the latter is that separation of 
country is a cause of termination of autho- 
rity. but has no effect in occasioning an 
absolute separation in this case, any more 
than where an alien resides under protection 
in a Mussulman territory, whilst his wife 
remains in her own country; or where a 
Mussulman goes under protection into a 
foreign land, leaving his wife in the Mussul- 
man territory: in neither of which cases 
would separation take place, and so in this 
instance likewise :—capture, on the other 
hand, leads t6 this, that the captive is the 
sole and exclusive property of the captor, 
which cannot be established without a ter- 
mination of the former’s marriage, as it is 
on the same principle that a captive stands 
virtually released from all his debts.—Our 
doctors, in support of their opinion, argue 
that by operation of country all matrimonial 
intercourse between the parties, whethe 
actual or consequential, is entirely broker 
off, and thus this separation resembles illen 
gality by affinity; capture, on the otheh 
hand, occasions property in the person, whica- 
does not forbid marriage at first, for if 
man contract his slave in marriage, it is 
lawful ; and so, also, it does not forbid the 
continuance of the marriage ; as in the case 
of purchase, where if a person should perchas 
a female slave, the wife of another, the mar 
riage does not, on that account, become null, 
—And in reply to what Shafei has advanced 
with respect,to capture,—it is admitted that 
this makes the captive the exclusive property 
of the captor, in respect to substance, but 
the object of marriage (to wit, the use of 
the woman’s person), is not substance, and 
therefore capture does not annul the mar- 
riage ; moreover, between a protected for- 
eigner and his wife separation of abode dbes 
not virtually take place, as his ultimate in- 
tention is to reurn home, whence he may 
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regarded, virtually, asin a foreign country, 
during his residence in the Mussulman ter- 
ritory. 

A woman, retiring from u foreign to a 
Mussulman country, is at liberty to marry. 
—IFr a woman come out of a foreign country 
into the Mussulman territory, and there be- 
come either a Zimmee, ora convert to the 
faith, itis lawful for her to marry ;* and 
Haneefa holds that she is not under any 
obligation to observe an Edit. he two 
disciples say that she must observe an Edit, 
because separation takes place upon her en- 
tering the Mussulman territory and she then 
becomes subject to the Mussulman laws. 
The argument of Haneefa is that the Edit 
is a consequence of an anteccdent marriage, 
enjoined on account of the importance of the 
matrimonial tie ; but this tie is of no impor- 
tance whatever with respect to foreigners, for 
which reason it is that Edit is not enjoined 
upon a ` oman who is a Captive. 

Butif pregnant, she must wait until her 
delivery.—IF the woman in question be preg- 
nant, she must not marry until she be del- 
vered. This is the doctrine of the Zahir 
Zawayet. It is recorded from Haneefa that 
her marriage is approved ; but her husband 
must not have carnal connexion with her 
until after her delivery, as is the rule with 
women pregnant by fornication. ‘The ground 
of the former opinion is that the parentage 
of the fætus is ascertained [as from some 
alien] and therefore the former matrimonial 
tie is regarded, with respect to the establish- 
ment of parentage, and must consequently 
be so, with respect to forbidding her marriage 
likewise, ona principle of caution. 

In acase of apostacy separation tukes place 
without divorce.—IrF either husband or wife 
apostatize from the faith, a separation takes 
place without divorce, according to Haneefa 
and Aboo Yoosaf. Mohammed alleges that 
if the apostacy be on the part of the hus- 
band, the separation is a divorce, because he 
conceives an analogy between this case and 
that of the husband refusing the faith; for 
as, in the latter instance, he by his refusal 
appears wilfully to withhold the customary 
benevolsence from his wife, where he has it 
still in his power to continue it to her, so 
likewise in the former, by his apostacy. 
Aboo Yoosaf holds here to his opinion as 
before recited in the case of refusal. Haneefa 
makes a distinction between refusal of the 
faith and apostacy from it: and his reason 
for this distinction is that apostacy annuls 
marriage, because the blood of an apostate 
no longer remains under the protection of 
the law, and his life is Mobgh [free to any 
one to take ; now divorce is used for the 
purpose of dissolving a marriage which ac- 
tually exists; and hence apostacy cannot 
possibly be considered as divorce: contrary 
to the case of refusal of the faith, because it 
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is on account of the ends of matrimony being 
thereby defeated that separation is enjoined, 
in that instance, as has been already said ; 
and for this reason it is that the separation 
is there suspended upon a decree of the 
magistrate, whereas in apostacy it takes 
place without any such decree. It is to be 
observed, however, that if the apostacy be 
on the part of the husband, his wife is en- 
titled to her whole dower where he has 
had carnal connexion with her or to half 
her dower in defect of this; and where the 
apostacy ison the part of the wife, she is 
in like manner entitled to her whole dower, 
if her husband has had carnal connexion 
with her ; but if not, she has no claim what- 
ever either to dower or alimony, because the 
separation is in this case a consequence of 
her own act. 

But if a man and wife apostatize together, 
their marriage still continues.—lr the hus- 
band and wife should both apostatize toge- 
ther, and afterwards return to the faith at 
the same time, their marriage 1s by a favour- 
able construction of the law, permitted to 
endure. Ziffer says that itis annulled, be- 
cause the apostacy of any one of them for- 
bids the duration of it, and where that 
appears in both, it is found in one of them: 
but our doctors, in support of their opinion, 
cite an instance recorded to have happend 
in the time of the blessed companions [of 
the Prophet], when the tribe of Binncy 
Haneefa, after having apostatized, returned 
to the faith, and the companions did not 
direct them to renew their marriage; and 
their apostacics were all considered as having 
taken place at the same time, because of the 
uncertainty of the dates. But if after their 
joint apostacy, either the husband or wife 
were singly to reurn to the faith, their mar- 
riage is, dissolved, because here one of them 
persists in apostacy, and that forbids the 
continuance of marriage, the same as it does 
the matriménial engagement at first. 


CHAPTER VI. 
OF KISSM OR PARTITION 


A man must cohabit equally with all his 
wives.—IF a man have two or more wives, 
being all free women, it is incumbent upon 
him to make an equal partition of his coha- 
bitation among them, whether he may have 
married them as virgins or as Siyeebas, or 
whether some of them be of the former 
description, and others of the latter ; be- 
cause the Prophet has said, “The man who 
hath two wives, and who, in partiton, in- 
clines particularly to oneg of them, shall in 
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*By Kissm is understood that equal par- 
tition of cohabitation which a husband is 
required, by aw, to make among his wives, 
where he has a plurality of them. i 
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the day of judgment incline to one side’’ 
(that is to say, shall be paralytic); and it is 
recorded bv Aysha that he made such equal 
partition of cohabitation among his wives,— 
saying, “ʻO Gop, I thus make an equal par- 
tition as to what is in my power: do not 
therefore bring me to account for that which 
is not in my power’’ (by which he means the 
affections, these not being optional). 

Tue wife of a prior marriage, and a new 
wife, are alike in this point, because the 
tradition above cited is general in its appli- 
cation, and also, because partition is one oO 
the rights of marriage, and in these both 
descriptions of wives are equal, 

But the mode of partition is left to him- 
self.—Ir is left to the husband to determine 
the measure of partition; that is to say, if 
he choose, he may fix it at one day of cohabi- 
tation with each of his wives, successively, 
or more ; and it is also to be remarked that 
by the equality of partition incumbent upon 
the husband is to be understood simply resi- 
dence, but not coition, as the latter must 
depend upon the erection of the virile mem- 
ber, which is not a matter of option, and 
therefore, like the affections, not always in 
the husband’s power, 

Partition, where the wives are of different 
rank or degree, must be adjusted accordingly. 
—Ir a man be married te two wives, one of 
them a free woman, and the other a slave, he 
must divide his time into three portions, 
cohabiting two portions with the former and 
one with the latter, because the same is 
recorded of Alee: and also, because, as it is 
lawful to marry a free woman upon a slave, 
but not a slave upon a free woman,* it hence 
appears that the richts of the former in 
marriage are short of those of the latter — 
And a Mokatiba, Modabbira, or Am-Walid, 
are, with respect to their right of partition, 
the same as slaves. ” 

Partition is not incumbent whilst „the 
husband is on a journev.—WOMEN haye no 
right to partition whilst their husband is 
upon a journey, and hence, during that 
period, it is at his option to carry along with 
him whomsoever he pleases ; but it is prefer- 
able that he cause them to draw lots, and 
take with him on the jeurnev her upon whom 
the lot may happen to fall. -Shafei says 
that the determination of this point by lots 
is incumbent upon the husband, because it is 
recorded of the Prophet, that whenever he 
intended a journey he caused his wives thus 
to draw lots.—Our doctors, however, allege 
that the Prophet’s reason for this was only 
that he might satisfy the minds of his wives; 
wherefore drawing lots is laudable merely, 
because a man’s wives have no claim what- 
soever to partition during the period of their 
husband being on a journey, since he is at 
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* By marrying one woman upon another is 
to be understood a man marrying a woman 
when he is already possessed of a wife ; the 
expression is merely idiomatical. 
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liberty not to carry any of them along with 
him, and consequently it is lawful for him to 
take any one of them. 

Tne time of a journey is not to be counted 
against a husband;—that is to say, he is 
under no obligation, on his return, to make 
up for the partition lost within that time, b 
a proportionable cohabitation with the wife 
or wives whom he may have left at home, 
they having no claim whatever to his coha- 
bitation with them during such period. 

If one wife bestow her turn [of cohabita- 
tion] upon another, it is lawful; because 
Soolah the daughter of Zooma gave up her 
turn to Aysha : but ifa woman give up her 
turn, she is not at liberty to resume it, 
because she drops a right which isnot as yet 
established in her, and absolute dereliction 
cannot take place unless it be of a right 
already established,—wherefore her resump- 
tion here is as if she were to withhold from 
bestowing her turn upon the other. 


BOOK III. 
OF RIZA, OR FOSTERAGE. 


Definition of the term.—Ruzza, in its legal 
sense, means a child sucking milk from the 
breast of a woman fora certain time, which 
is termed the period of fosterage.* 

Degree of fosterage which occasions prohi- 
bition. —PROHIBITION is attached to fosterage 
in whatever degree, if it be found within the 
usual period of infants subsisting at the 
Lreast.—Shafei says that prohibition is not 
established unless the child have sucked the 
breast at least five different times, insomuch 
that if an infant were to suck for any parti- 
cular space of time, whether a day or an 
hour, uninterruptedly, this would not occa- 
sion prohibition, because the Prophet has 
said, ‘‘Sucking, or giving suck, for once or 
twice, does not render prohibited.”—Our 
doctors support their opinion upon the 
autherity of the sacred text, Gop saying, in 
the Koran, ‘‘YouR MOTHERS WHO HAVE 
SUCKLED YOU ARE PROHIBITED UNTO YoU ;’’— 
and also upon a precept of the Prophet, that 
‘‘whatever is prohibited by consanguinity, 
is also prohibited by fosterage,’’—where no 
distinction whatever is made between a 
smaller and a greater degree of it. 


ee 


* Fosterage, with respect to the prohibit- 
tions occasion’ by it, is of two kinds; 
Frrstr, where a woman takes a strange child 
to murse, by which all future matrimonial 
connexion between that child and the woman 
or her relations with the prohibited degrees, 
ig rendered illegal; Szconpty, where a 
woman nurses two children, male and femaley 
upon the same milk, which prohibas any 
future matrimonial connexion between them. 
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Osjecrion.—A greater degree of fosterage | say, if a man (for example) were to make a. 


is essential to the establishment of prohibi- 
tion, because the latter is here founded 
solely in an apprehension of a participation 
of blood, ® on account of the growth and 


increasing bulk of the body, which cannot | 


take place without fosterage, in a consider- 
able degree; moreover, it occurs ın the 
traditions that fosterage is the source of a 
child’s growth. 

Rep.iy.—Although prohibition be founded 
in an apprehension of a participation or 
blood, on account of growth, yet that is a 
point which is incapable of being absolutely 
ascertained, and hence prohibition by foster- 
age is attached, not to the degree, but to the 
more act of fosterage, which is the occasion 
of such increase of growth: and with respect 
to the saying of the Prophet, as mentioned 
by Shafei, our doctors reply that if the date 
of descentt of the text [of the Koran] before 
quoted was posterior to that of this saying, 
its authority is thereby superseded, and if it 
was prior thereto, yet the saying is rejected, 
because it contradicts the text. 

Length of the period of fosterage.— 
Tue period of fosterage is thirty months, 
according to Haneefa. The two disciples 
hold it to be two years, and of the same 
opinion is Shafei Ziffer maintains that it 
is three years, because something 1n addition 
to two years is absolutely requisite (accor- 
ing to what shall be hereafter shown), and 
such addition is fixed at one year, because 
that space admits of the child’s state under- 
going acomplete alteration. The argument 
of the two disciples is the word of Gop, to 
wit, ‘13 [the child’s] TIME IN THE womB], 
AND [until] HIS WEANING IS THIRTY 
MONTHS :”’ now the smallest space of preg- 
nancy is six months, and hence two years 
remain for fosterage ; moreover, the Prophet 
has said that ‘“‘after two years there 1s no 
fosterage.” The arguments of Haneefa are 
twofold ; First the text already quoted, 
where it appears that Gop makes mention of 
two things, one the Hamal [or time of ges- 
tation], and the other the Fisal (or wean- 
ing], for both of which he indiscriminately 
mentions one period, namely, thirty months, 
wherefore it applies to each in two; the 
same as in a case of two debts; that is to 
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*Arab, Jazeeyat, a term which has no 
sense in our dictionaries in any manner 
applicable to the present case. [t appears, 
from the context, to signify a participation 
of bodily substance, causing two persons to 
partake of one common nature, 

+The Koran was declared by Mohammed 
to have been delivered down to him in 
different portions at various times, and those 
he termed the Noozools, or descents. 

tArab. amal. By this is generally 
understood pregnancy ; but as the text here 
quoted has teference to the child, and not to 
the m ther, the translator is under the neces- 
sity of rendering it ina phrase applicable to 
the former. 


declaration that he owed such a person “‘one 
thousand Dirms, and five bushels of wheat, 
payable within two months,’’ this period of 


| two months applies to each debt equally, 


and so in this case likewise. It may indeed 
be objected that, admitting this, it would, 
follow that the time of being in the womb is 
also thirty months, whereas it is otherwise,—’ 


| Pregnancy being by law restricted to two 
' years ; but to this we reply, that there 1s a cause 


of restriction short of that period operating 


| upon Hamal (is being recorded in the tra- 


ditions that a child does not remain in the, 
womb of the mother above two years), where- 
as there is none upon Fisal, which of course 
stands as it appears to be: moreover, asa 
sucking child is nourished at the breast for , 
two years, so is it also after the expiration of 
that term ; for the weaning is not precisely , 
determined to any particular period, but ts 
effected by degrees, as the child insensibly , 
forgets the breast and inclines to other food : 
itis therefore necessary that some space for 
fosterage be allowed in addition to the two 
years, and this additional space is fixed at 
six months, being the shortest term of preg- 
nancy, as the lapse of that period affords 
reason for altering the manner of the child’s 


, subsistence, because the subsistence of a 


foetus is irreconcilable with that of a suck- 
ling ;* and with respect to the traditionary 
saying of the Prophet, as cited by the two 
discipes, it has reference solely to the period 
of the claim of fosterage ; that is to say, it 
only goes to show that no obligation arises 
from fosterage ; so as to render payment or 
hire of the same obligatory upon the [child’s} 
father, beyond the space of two years ; and 
the text of the Koran, which says, ‘“MOTHERS 
SHOULD SUCKLE THEIR CHILDERN FOR IWO ` 
YEARS,’ has also reference to the period of 
the claim of fosterage. 

Sucking “beyond the term of fosterage is 
not un occasion of prohibitrion.—Ir a child 
continue to suck after the proper period of 
fosterage is elapsed, prohibition is not hereby 
established ;:t because the Prophet has de- 
clared that there is no fosterage after the 
expiration of the proper period; and also, 
because prohibition is not established by any | 
fosterage, except such as is a cause of growt 


.-—----_} and increase, which are obtained only by 
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*T hat is to say, it is to be supposed that 
within the last six months the woman may 
have conceived, and may, at the end thereof, 
produce a child ; and a woman cannot, with- 
out injuring the foetus, give suck to another, 
either during or after her pregnancy. 

+That is to say, if, after the expiration of 
the proper period of fosterage, another child , 
be brought to the breast, and the former 
nursling still continue tg suck, these two 
are not hereby prohibited to each other in 
marriage, although they would have been, 
so if they sucked together during the foster- 
age of the first child. SOES 
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the fosterage. within its, proper period, singe 
grown up persona would not- any effes- 
tual nourishment from sucking. Bee 

A cHILp’s forsaking the breast before . the 


expiration of the period of. fosterage is not. 
regarded ; that is. to say, if a child a , 
0 


from taking its milk before, the .period 
fosterage has elapsed, and there be still milk 
in the mother’s breast, and amy other infant 
sick the milk before the expiration that 
period, in this case prohibition by fosterage 
is established between those children,-—-This 
is the Zahir Rawayat —Hasan has recorded 
it as an opinion of Haneefa. that this is the 
case only where the first child has not as yet 
become attached to another species of food, 
soas to be capable of subsisting altogether 
without milk ; but if the child have adopted 
entirely another species of food, this circum- 
stance ïs to be considered as a weaning, and 
prohibition by fosterage cannot in this case 
be established, because where the child is 
arrived at such a state as that other food 
suffices, the manner of its subsistence is 
altered, and that’ growth and increase which 
the child derived from sucking is at an end, 
wherefore the property of participation of 
blodd, which is the occasion of prohibition, 
1$ not afterwards found. 

Is the sucking of a child, after the expt- 
ration of the period of fosterage, allowable 
or not ?+-Upon this point there are various 
opinions ; some have said that it is not so, 
because the act of suckling at all is per- 
mitted solely out of necessity, the milk being 
a constituent part of the woman’s frame, the 
use of any portion of which, except as a 
matter of necessity, ts prohibited ; and this 
necessity ceases upon the expiration of the 
period of fosterage. 

Exceptions from the general rule of pro- 
hibition by fosterage —““WHATEVER is pro- 
hibited by cCoNsaNGUINITY is so likewise by 
FOSTERAGE (according to the saying of, the 
Prophet already quoted), except a sjster’s 
mother by fosterage,* whom it is lawful for 
a man to marry, although he cannot lawfully 
marry his sister’s mother by blood, as she 
must either be his own mother, or the enjoyed 
of his father, both of whom are prohibited 
to him ; contrary to her mother by fosterage, 
—A sister's mother by fosterage may be con- 
ceived in three different ways ; First, where 
aman has a sister by blood, who has a foster- 
mother, whom he may lawfully marry :— 
SECONDLY, where a man has a foster-sister, 
who has a mother by blood, whom he may 
likewise lawfully marry ;—and Turrpty, 
where a male and female infant, between 
whom there is no affinity, suck at the breast 
of one woman, and the female infant also 
sucks at the breast of another woman, in 
which case the male infant may lawfully 


eee oot ee meee “qae eee Malin totes 


eel 


= e 

“This is a very equivocal and vague ex- 
pression, as appears by the succeeding defi- 
nition of the various descriptions to which 
it applies. i 
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marry the last: woman,. whọ. -is the, foster- 
mother..af the female, infant). that is to, say, 
of his foster-sistee soy 
oÅ MAN may-also lewfully marry The BA 
of his fosterrdon,, although: it be. not law y 
for him to marry the sister of his son, Hy, 
blood, as she must be either his oyn d u- 
ghter, at the, -deughter of ;his enjoye 
both of wham.are. prohibited, to him, a, sy, 

Case of illegality induced:by fosterage <I 
is not lawful for a man to marry the, wif f 
his foster-father, or. of his; foster-sqn, (in the 
same manner ashe is. prohibited. from .masty- 
ing the wife of his natural father, pr,,gon), 
because of the tradition before quoted. L 

Opyection —It hag been declared, in the 
sacred writings, that it is lawful for man to 
marry the wives of their sons by blood should 
this particular restriction to blood should 
seem to imply that marriage with the wives 
of foster-sons was lawful; whereas it 1s 
otherwise. . ; 
Rep.y.—The restriction above mentioned 
refers to the exclusion of the wives of 
children by descent, and not to the exclusion 
of the wives of eae for the reasons 
already mentioned. 

PROA LON is attached to the milk of' the 
man (that is to say, to the milk of which 
he is the cause); if, for example, a woman 
nurse a female child, the. latter is prohibited 
to her husband, and to his father and son, 
because the husband, through whom the 
woman's breasts have been filled with milk. 
isas a father to that child -—It is recorded, 
as an opinion of Shafei, that, prohibitjon ‘1s 
not attached @ the milk of man; because 
this prohibition arises from an apprehension 
of participation of blood; and the milk is a 
secretion from the blood of the woman, and 
not of the man.--The arguments of our 
doctors in, this case are threefold ; First, 
the saying of the Prophet, as before quoted, 
“WWhatsoever is prohibited by consanguinity 
is also prohibited by fosterage, —~and- pro- 
hibition by consanguinity being found in 
both father and mother, it follows that it 1s 
found in both these relations by fosterage ; 
—SECONDLY, the Prophet once said to Aysha 
(who had complained to him of Afla, the 
brother of Aboo Keis, appearing before her 
whilst she had only a single cloth upon her), 
“The act of AFLA, in thus approaching you, 


is of no consequence, as he is your paternal 
uncle by fosterage ; 


WHE, 


which proves that 
affinity by fosterage is established on the 
paternal side, and that as the woman who 
suckles is the child's mother, so is her hus- 
band its father, by fosterage ;--THIRDLY, the 
man js the cause of the entrance of the milk 
into the woman’s breasts, and therefore the 
milk is, out of caution, to be regarded (with 
respect to the point of prohibition) as ‘de- 
riving its existence from him.— 

A MAN may lawfully marry the sister of 
his foster-brother, it being allowed to him to 
marry the sister of his, brother by blood 
(that is, the maternal sister of his paternal 
brother). i 
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Ir is to be observed as a rule that when 
» male and female infant suck from one 
breast, they are prohibited to each other 
in marriage, because they have one common 


mother, and are therefore as brother and 
sister. — 
It is not lawful for a female to marry 


any of the sons of the woman who has 
suckled her, because they are her brothers, 
—nor the sons of those sons, because they are 
her nephews. 

Ir is not lawful for a male to marry the 
husband’s sister of the woman who has 
suckled him, as she is his paternal aunt by 
fosterage. 

Cases of admixture of the milk with any 
foreign substance.—Ir the milk be drawn 
from the nurse’s breast, and mixed with 


water, prohibition is still attached to it, 
provided the former exceed the latter in 
quantity ; but if the water exceed, pro- 


hibition is not attached.—Shafei maintains 
that prohibition is attached, in the latter 
case also, because there is actually some of 
the milk in that water, and therefore it is 
indispensable to be regarded, especially in 
a point of prohibition, that being a matter 
of caution.—To this our doctors reply thet 
anything less in quantity than that with 
which it is mixed is regarded as virtually 
non-existent, as in the case of a vow, for 
instance, where, if a man swear that ‘‘he 
will not drink milk,” and he afterwards 
drink it mixed with a greater proportion of 
water, he is not forsworn. 

Ir the milk be mixed with other food, 
prohibition is not attached to’ it, although 
the former exceed the latter in quantity 
This is according to Haneefa. The two 
disciples say that if the milk exceed, pro- 
hibition is attached. The compiler of the 
Hedaya remarks that this opinion of the two 
disciples proceeds upon a supposition that 
the milk and victuals do not undergo any 
culinary preparation after admixture ; but 
that, if they be boiled, or otherwise prepared 
by fire, all the doctors admit that prohibition 
is not then occasioned.—The two disciples 
argue that regard is to be had to that which 
exceeds (asin the case of mixing milk with 
water), provided it have not undergone any 
change by boiling or other cause.—The 
argument of Haneefa is that the food is the 
subject, and the milk only a dependent, with 
respect to the end it is intended for, to wit, 
sustenance ; the case is therefore the same 
as if the proportion of the food (exceeded 
that of the milk. A 

Ir the milk be mixed with medicine in a 
proportion exceeding the latter in quantity, 
prohibition is attached to it, because the milk 
is designed for sustenance, which is the end, 
and the purpose of the medicine is only to 
sġrengthen the child’s stomach, or to forward 
digestiep. 

Ir the milk of the nurse be mixed with 
that ef an animal, in a proportion exceedin 
the latter in quantity, prohibition is attached 
£a ia» hut nnt if the milk of the animal ex- 
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ceed the other ; regard being here had to that 
which exceeds, as in the admixture of milk 
with water. 

Or with the milk of another woman.—Ir 
the milk of one woman be mixed with that 
of another, in this case Aboo Yoosaf holds 
that regard should be had to the excess.— 
that is to say, that prohibition is attached to 
that woman’s milk which exceeds the milk of 
the other in quantity,—because here the two 
milks, when mixed together, become as one 
substance, and hence the smaller quantity is 
to be considered (in the effect produced) as 
a dependant on the greater quantity,—Mu- 
hammed and Ziffer contend that prohibition 
is attached to both milks equally, as both 
are of the same nature and a thing 
cannot be said to exceed a homogeneous 
thing, because the admixture with any ar- 
ticle of a homogeneous nature adds to the 
sum, but does not occasion any destruction 
or change in the matter; and the end in- 
tended is the same in both. There are two 
opinions recorded from Haneefa upon this 
subject, one coinciding with Aboo Yoosaf, 
and the other with Mohammed. 


Prohibition is occasioned by the milk of a 
virgin.—Ir the breasts of a virgin should 
happen to produce milk, prohibition is at- 
tached to it,—that is to say, if a male child 
were to subsist upon it, the virgin becomes 
his mother by fosterage, and his marriage 
with her is prohibited, according to the 
word of Gop in the Koran, “Your MOTHERS 
WHO HAVE SUCKLED YOU ARE PROHIBITED 
UNTO You,” which text being generally ex- 
pressed, applies to all women alike :—more- 
over, the milk of the virgin is a cause of 
growth in the child, which induces an ap- 
prehension of participation of blood. 


Or of a corpse —IF milk be drawn from 
the breasts of a deceased woman, prohibition 
is attached to it.—-This is contrary to the 
opinion of Shafei, who says that in the 
establishment of prohibition by fosterage, 
the primary subject of such prohibition is 
the woman whose milk has been sucked by 
the child, the prohibition pervading through 
the medium of that woman to others (her 
relatives], but. by her decease, the original 
subjest of prohibition is removed, she being 
then a dead substance ; whence it is that if a 
man were then to commit the carnal act with 
her, he would not be subject to the punish- 
meat of fornication, nor would prohibition 
by affinity be by that act established. The 
argument of our doctors is that prohibirion 
by fosterage arises from an apprehension of 
participation of blood, which appear in 
the increasing growth of the [child’s] body, 
and this last ts occasioned by milk ; as in the 
present case. 


Cases in which milk does not occasion 
prohtbition.—Ir a woman’s milk be adminis- 
tered toa child in a glyster, prohibition by 
fosterage is not attached to it.—It is re- 
corded from Mohammed that prohibition is 
thereby established, in the same manner as 
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a fast would be vitiated by it :—but the 
reason of this apparent inconsistency (ac- 
cording to the Zahir Rawayet) is that the 
cause of violating the fast is the restoration 
of the body, which is effected by the glyster : 
whereas the cause of prohibition by foster- 
age is the increase of the body’s growth, 
which is not thereby effected, nothing being 
sustenance to men except what is adminis- 
tered by the mouth. 

Ir a man’s breasts should happen to pro- 
duce milk, prohibition is not attached to it, 
because the substance thus produced is not, 
in fact, milk, and consequently increase of 
growth is not obtained by means of it.—The 
principle upon which this proceeds is that 
milk cannot be secreted in the breasts of 
any person but one who is capable of child- 
bearing. 

PROHIBITION by fosterage is not attached 
to the milk of a goat (or other animal) that 
is to Say, if two infants, a male and a female. 
were to subsist together, upon the milk of 
one goat, prohibition by fosterage is not 
established between them, because between 
mankind and brutes there can be no 
participation of blood (that is to say, such 
participation as would occasion affinity) and 
prohibition by fosterage arises from partici- 
pation of blood, 

Case of one of two wives suckling the other. 
—IFra man marry an infant and an adult. 
and the latter should give milk to the former, 
both wives become prohibited with respect 
to that man [their husband], because if they 
were to continue united in marriage to him, 
it would imply the propriety of joint cohabi- 
tation with thc foster-mother and her foster- 
daughter, which is prohibited, in the same 
Manner as joint cohabitation with a natural 
mother and daughter —It is to be observed 
on this occasion, that if the husband should 
not have had carnal connexion with the adult 
wife, she is not entitled to anv dower what- 
ever because the separation has proceeded 
from her, before consummation :—byt the 
infant has a claim to her half dower, the 
separation not having proceeded from her. 

OsJECTION.—The separation proceeds 
from her, because sucking the milk from the 
breast was her act. 

Repry.—Although the sucking was ecer- 
tainly her act, yet the act of such an one is 
not considered as destructive of her right, for 
which reason it is that if she should happen 
to kill her inheritee, this would not set aside 
her right of inheritance.—If, moreover, it 
should appear that the adult had acted with 
any sinister view of dissolving the marriage, 
the husband is in this case empowered to 
take from her the half dower which he pays 
to the infant ; but not unless she have acted 
with such a view, even though she were 
aware of the infant being the wife of her 
husband. Itis recorded from Mohammed, 
that the hushand js authorized to take the 
infant’s half dower from the adult, in either 
case,—that is to say, whether a dissolution of 
the marriage may have been her intention po 
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not ; but the former (which is the Zahir 
Rawayet) is the more orthodox opinion, be- 
cause although the adult has by her act 
fixed and rendered binding upon the hus- 
band the half dower aforesaid (which had 
before stood within the possibility of drop- 
ping®), and her so doing amounts to a dam- 
age, yet she here stands (not as the actuat 
perpetrator, but) as the cause of the damage, 
since the act of giving her milk to the infant 
is not the occasion of dissolving the marriage 
anv further than as it induces a consequence 
of joint cohabitation with a step-mother and 
step-daughter: — moreover, the annulling of 
a marriage is not what renders a dower ob- 
ligatory, but is rather the occasion of its 
drooning ; but the half dower is incumbent. 
in the manner of a Matat., or present, in 
compliance with established custom : and the 
annulling of the marriage is the condition of 
its becoming incumbent : and in this view 
the adult is the cause of the damage ; and as 
heing the cause onlv. and not the actual per- 
petrator, transeregsion is made a condition 
of her responsibility, the same as in the case 
of digging a well,—that is to say, if a nerson 
were to transgress, in digging a well, by 
sinking itin another person’s wround, or in 
the highway, he is responsible for the Deevat 
of anv one who might happen to fall into it, 
whereas, if the well were sunk in his own 
ground, he would not be resnonsible:—now 
this transgression is not found in the adult, 
unless where she ts aware of the infant beine 
the wife of her husband, and that her view 
is sucking it isa dissolution of the marriage: 
but where she 1s not aware of that circum- 
stance, or beint so. vet gives her milk, not 
with anv view of dissolving the marriage, 
but rather of preserving the infant from 
perishing, in neither of these cases is trans- 
gression supposed to exist ; and, in the same 
manner, it does not exist, if she knew that 
the infant is the wife of her husband, but be 
not aware that her sucking it will occasion 
a dissolution of the marriage. 


Osrrcrion.—No regard is paid to igno- 
rance of the law in a Mussulman territory ; 
how, therefore, can ignorance be pleaded in 
her excuse in the present case ? 

Repty —Recard is here paid to her igno- 
rance, not in order to avert the sentence of 
the law (which induces responsibility upon 
her), but solely to avert the construction of 
intent of dissolution, or of wilful transgres- 
sion, to which her act might otherwise be 
liable. and which being thus disproved, she 
is exonerated from responsibility as these 
are the only cases thereof, and neither of 
them can apply to her. 


Evidence to fosterage requires the full- 
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That is to say, the obligation of which 
might possibly have been annulled or can- 
celled by the occurrence of some acciden? 
previous to the payment of it, such “as the 
decease of the infant before consummation of 
the marriage &c. 
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number of witnesses. —THE evidence of 
woman alone is not sufficient to establish 
fosterage ; nor can it be established but on 
the testimony of two men, or of one man and 
two women.—Imam Malik has said that it 
may be established on the evidence of one 
woman, provided she be an Adil, because 
prohibition is one of the rights of the law, 
and may therefore be established upon a 
single information,—as, for instance, where 
a person purchascs flesh meat, and any one 
bears testimony to its being part of a 
Majoosee sacrifice, in which case prohibition 
is established with respect to it.—The argu- 
ment of our doctors is that the establishment 
of prohibition in marriage is in no respect 
different from the extinction of a right o 
possession ; and the annulling of a right o 
possession cannot take place but upon the 
evidence of two men, or of one man and two 
women :-—contrary to the case of flesh meat, 
as the prohibition to the eating may be 
established without affecting the proprietor’s 
right of possession, it still remaining his 
property under that prohibition :—the pro- 
hibition of this article, therefore, appears to 
be merely a matter of religion, and in which, 
consequently, a single evidence suffices. 
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OF TALAK, OR DIVORCE. 

Definition of the term.—TaLak, in its pri- 
mitive sense, means dismission ;—in law it 
signifies the dissolution of a nfarriage, or the 
annulment of its legality, by certain words. 

Chap. I —Of the Talak-al-Sonna, or Re- 

gular Divorce. 

Chap. II —Of the Execution of Divorce. 

Chap. ITI.—Of Delegation of Divorce. 

Chap. IV.—Of Divorce by a Conditional 

Vow. 

Chap. V.—Of the Divorce of the Sick. 

Chap. VI.—Of Rijat, or returning to a 

divorced Wife. 

Chap. VII. —Of Aila. 

Chap. VIII.—Of Khoo la. 

Chap. IX.—Of Zihar. 

Chap. X.—Of Laan, or Imprecation. 

Chap. XI —Of Impotence. 

Chap. XII.—Of the Edit. 

Chap. XII].—Of the Istablishment of 

Parentage. 
Chap. XIV.—Of Hizanet, or the Care of 
Infant Children. 
AV.~-Of Nifka, op Subsistence. 
CHAPTER I. 
OF TALAK@AL-SONNA, OR REGULAR DIVORCE®. 

Distinctions 

three kinds ;—First, 
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Chap 


the Aksan, or most 
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*Talak-al-Sonna literally means ‘‘divorce 
according to the rules of the Sonna,” in 
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of divorce.—Divorce is of | 
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laudable :—S.CoNnD, the Hoosn, or laud- 
able (which are the distinctions of: the 


Talak-al-Sonna) ; and Tuirp, the Biddat, 
irregular. 

Talak Ahsan.—Tue Talak Ahsan, or most 
laudable divorce, is where the husband 
repudiates his wife by a single sentence, 
within a Tohr (or term of purity),* during 
which he has not had carnal connexion with 
her, and then leaves her to the observance of 
her Edit, or prescribed term of probation. 
This mode of divorce is termed the most 
laudable, for two reasons :- First, because 
the companions of the Prophet chiefly 
estecmed those who gave no more than one 
divorce until the expiration of the Edit, as 
holding this to be a more excellent method 
than that of giving three divorces, by repeat- 
ing the sentence on cach of the two succeed- 
ing Tohrs :--Seconpty, because in pursuing 
this method the husband leaves it still in his 
power, without any shame, to recover his 
wife, if he so inclined, by a reversal os 
the divorce during her Edit : this method is, 
moreover, the least injurious to the woman, 


or 


as she thus remains a lawful subject of 
marriage to her husband even after the 
expiration of her Editt which leaves a 


latitude in her favour unreprobated by any 
of the learned 


Talak Hoosn.—Tus Talak Hoosn or 
laudable divorce, is where a husband repu- 
cdiates an enjoyed wife be three sentences of 
divorce, in three Tohrs. Imam Malik asserts 
that this method elasses with the Biddat, or 
irregular, and that no more than one divorce 
is admitted as unexceptionable, because, as 
being in itself a dangerous and disapproved 
procedure, it is only the urgency of relese 
from an unsuitable woman that can give a 
sanction to divorce; and this urgency 1s 
fully answered by a single Tohr. The argu- 
ments of our doctors on this topic are two- 
fold :--FrRsT, a precept of the Prophet 
delivered to Ebn Amir, “One thing required 
by tle Sonna is that ye wait for the Torr 
and pronounce a divorce in each Tour ;” 
SECONDLY, the propriety of a divorce rests 
merely upon the establishment of the actual 
urgency itself; that heing a matter concealed 
and unascertained [but by virtual proof.} 
and the act of proceeding to divorce at a time 
when the desire of coition with the woman 
is fresh renewed (to wit, at the recommence- 
ment of her Tohr), is a proof of the urgency ; 
opposition to Talak Riddat, which signifies 
a novel, unauthorized or heterodox mode of 
divorce : the terms regular and irregular are 
here adopted as being the most familiar. 


asa 


*Meaning the space which intervenes be- 
tween the menstrual fluxes. 

tContrary to any other mode of divorce, 
as a wife repudiated in any other way cannot 
be again married to her first husband, unless 
she be previously martfed to, and divorced 
by, another man. 
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and the repetition of divorce at the two 
subsequent returns of the Tohr amounts to 
no more than a repetition of the proof, and 
is therefore allowed of. Some of the learned 
have said that, in this species of divorce, it 
is most advisable that the husband delay 
pronouncing the first sentence of it until 
towards the termination of the Tohr, so as 
that the Edit may not be too much pro- 
tracted ! but itis evident that the husband 
should rather pronounce the divorce at the 
commencement of the Tohr, because, if he 
were to delay it, he might probably be 
tempted to have carnal connexion with the 
woman in the interim, under an intention of 
divorcing her, and then divorce her after 
such carnal connexion, which is forbidden. 

Talak Biddat.—Tue Talak Biddat, or 
irregular divorce, is where a husband repu- 
diates his wife by three divorces at once,— 
(that is, included in one sentence), or where 
he repeats the sentence separately, thrice 
within one Tohr; and if a husband give 
three divorces in either of those ways, the 
three hold good but yet the divorcer is an 
offender against the law. 

SHAFEI has said that all these three de- 
scriptions of divorce are equally unexcep- 
tionable and legal, because divorce is in itself 
a lawful act, whence it is that certain laws 
have been instituted respecting it ; and this 
legality prevents any idca of danger being 
annexed to it : moreover, divorce is not pro- 
hibited, even during the woman’s courses, 
the prohibition there applying to the pro- 
traction of the Edit, and not to divorce.— 
Our doctors, on the other hand, say that 
divorce is in itself a dangerous and disap- 
proved procedure, as it dissolves marriage, 
an institution which involves many circum- 
stances as well of a temporal as of a spiritual 
nature; nor is its propriety at all admitted, 
but on the ground of urgency of release from 
an unsuitable wife : and there is no occasion, 
in order to procure this release, tb give three 
divorces at once, whereas there is an excuse 
for giving three divorces separately if three 
lohrs, as this exhibits repeated proofs of the 
urgency of it :—and with respect to what 
Shafei advances, that ‘‘the legality of 
divorce prevents any idea of danger being 
annexed to it,” we answer that the legality 
of divorce, in one respect (that is to Say, 
inasmuch as it is a destroyer of subjection), 
does not admit the idea of its being danger- 
ous, but that, in another respect (to wit, its 
occasioning the dissolution of marriage, which 
involves concerns both of a spiritual and 
temporal nature), it must be considered as 
attended with danger. 


THE pronouncing for two divorces within 


one Tohr comes under the description of 


Biddat, or irregular, the same as that of 
three divorces, as already intimated. 

A QUESTION has arisen among the learned, 
whether the pronggincing of a single divorce 
irreversible within one Tohr be of the 
description of Biddat or not ?—Mohammed, 
in the Mabsoot, has said,—'‘''Whoever gives 
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an irreversible divorce, although it be within 
the Tohr, forsakes the Sonna, as there is no 
urgent necessity for such a sentence to effect 
release from the wife, since by the lapse of 
the Edit that end is obtained ;’’ but again, in 
the Zeeadat, he says that this method is not 
to be reprobated, on account of the occasional 
urgency of immediate release, which by an 
irreversible divorce is obtained, it not being 
then suspended upon the lapse of the Edit. 

Points to be attended to in adhering to the 
Sonna divorce.—SonNnaA [that is, attention to 
the mode prescribed by the Soona] in divorce 
appears in two shapes, adherence to number, 
and to time; to the former, by restricting 
the sentence to that of a single divorce 
reversible, in which the enjoyed and the 
unenjoyed wife are the same ;—and to the 
latter (in which the enjoyed wife is solely 
considered), by pronouncing the divorce ina 
Tohr during which the husband has not had 
carnal connexion with her,—because it is 
the proof of urgency that is regarded ; and 
the act of proceeding toa divorce ata time 
when the desira of coition with the woman 
is fresh renewed (as at the recommencement 
of her Tohr), is the best proof of such 
urgency: for during the actual time of the 
courses the woman is not an object of desire, 
and in a Tohr where she has been enjoyed, 
desire is lessened towards her. With respect 
to an unenjoyed wife, the Tohr and the 
courses are equal,—that is to say, the pro- 
nouncing of divorce upon her whilst she is 
in the latter situation is not irregular, nor 
reprobated, any more than whilst in the 
former. This is contrary to the opinion of 
Ziffer, he congidering an unenjoyed wife in 
the same point of view as one enjoyed :—but 
our doctors observe that the desire of coition, 
with respect to an unenjoyed woman, Is ever 
fresh, and is not lessened by the circum- 
stance of her courses, SO long as the hus- 
band's object (namely, coition), remains 
unobtained ; whereas, with respect to an 
enjoyed wife, desire is renewed upon the 
Tohr. ; 

Mode of adherence to the Sonna in repu- 
diating a wife not subject to the courses.—Ir 
the wife be a person who, from extreme youth 
or age, is not subject to the courses, and her 
husband be desirous to repudiate her by three 
divorces in the regular way, he is first to 
pronounce a single sentence of divorce upon 
her, and at the expiration of one month 
another, and in like manner a_ third at the 
expiration of the next succeeding month ; 
because the term of one month correspon ds 
with a return of the courses, aS 15 mentioned 
in the Koran.-yIt is here to be observed that 
if the first divorce be given in the beginning 
of the month, the three months from that 
period are to be counted by the lunar calen- 
dar, and if in the middle of it, by the number 
of days, with respect both to the com letion 
of divorce and of the Edit.—This 1s the rule 
with Haneefa.—The_ two disciples maintaiA 
that the second and third months ate to be 
invariably counted by the lunar calendar. 
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the deficiency of the first month to be taken 
from the fourth succeeding month, so as to 
complete it. And it is also to be observed 
that it is lawful for the husband to divorce 
this wife immediately after carnal connexion, 
without the intervention of any time between 
the embrace and the divorce.—Ziffer says 
that the husband ought to allow the inter- 
vention of a month, because the term cor- 
responds with a return of the courses, and 
also, because in consequence of th: embrace 
desire becomes languid, and is not renewed 
until after the lapse of some time —QOur 
doctors argue that there can be no appre- 
hension of pregnancy with respect to the 
woman in question; and divorce, after the 
carnal embrace, in the case of a woman who 
is subject to the courses, is not reprobated on 
any other account than as it induces a possi- 
hility of pregnancy, which renders the dura- 
tion of her Edit dubious, that of a pregnant 
woman being determined by her delivery, 
and, of one not pregnant, by courses ; and 
as to what Ziffer alleges, that ‘‘desire becomes 
languid in consequence of the embrace,” it 
may be replied, that although this be ad- 
mitted, yet inthe present instance desire is 
greater than in common cases, as the husband 
can indulge his carnal appetite with such a 
wife without any apprehension of her pro- 
ducing children, the support of whom might 
fall upon him ; she therefore is an object of 
desire to him at all times cqually, so that this 
state [of a woman not being subject to the 
courses] is the same as the state of actual 
pregnancy ; now it is lawful to divorce a 
pregnant wife immediately after carnal con- 
nexion with her, because no doubt is induced 
with respect to the duration of her Edit, and 
the time of pregnancy is a time of desire, as 
a husband feels desire towards a pregnant 
wife, either because she produces a child to 
him, or because the embrace with her does 
not occasion pregnancy ; his desire, therefore, 
is not lessened towards such a wife by enjoy- 
ment. 
Or one who is pregnant.—IF a man be de- 
sirous of repudiating his pregnant wife by 
three divorces in the regular way [that is, 
according to the Sonna], he is first to pro- 
nounce a single sentence of divorce upon her, 
and at the expiration of one month another, 
and in the same manner a third at the ex- 
piration of the next succeeding month. This 
is according to Haneefa and Aboo Yoosaf.— 
Mohammed and Ziffer say that the Talak-al- 
Sonna, with respect to a pregnant woman, 
consists in giving her a single divorce only, 
because divorce is in itself a dangerous and 
disapproved procedure ; moreover, the only 
rule instituted by the law in effecting a tri- 
plicate divorce is, that the husband first pro- 
nounces one divorce, and at the expiration 
of a month, or the passing of the next 
courses, another and in the samemanner a 
third at the expiration of the following 
onth or the passing of the next succeeding 
Courses, now the courses do not occur toa 
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month stand in place of a return of her 
courses (as with a woman whose youth or age 
prevents her having them), her whole period 
of pregnancy being as one long Tohr ; and 
hence it follows that it is improper to pro- 
nounce more than a single sentence, the rule 
of the Sonna being restrictive to one divorce 
in one Tohr.—To this Haneefa and Aboo 
Yooeraf reply that, although divorce be in it- 
self a dangerous and disapproved procedure, 
yet it is admitted onthe ground of urgency, 
and the lapse of a month is the proof of that 
urgency, and is therefore to be regarded here, 
the same as in the case of a woman whose 
y uth or age prevents her having the courses : 
the foundation of this is that the period in 
question is such a time as affords a renewal 
of desire to persons inhealth and vigour, and 
thercfore the act of divorce being proceeded 
in at sucha season affords proof of the ur- 
eency of it, with respect to a pregnant woman, 
the same as to any other; contrary to a wo- 
man whose Tohr is long [that is, by consti- 
tution or accident protracted to any unu ual 
length], as the lapse of a month is not a proof 
of necessity with respect to such an one ; this 
proof of necessity being found in her only on 
the renewal of the Tohr after the courses, 
the recurrence of which, with regard to her, 
is at all times possible, whereas, with regard 
to a pregnant woman, it is impossible. 

Case of divorce pronounced during men- 
struation.—IrF a man repudiate his wife 
during her courses, it is valid ; because, 
although divorce within the term of the 
courses be disapproved, yet it is lawful, 
nevertheless, as the disapproval is not on 
account of any thing essential, but merely 
because a divorce given during the courses 
occasions a protraction of the Edit.—This 
kind of disapproval, or interdict, is termed 
Nihee-le-chirehee,® and does not forbid 
legality, whence a divorce given during the 
courses is valid; but yet it is laudable that 
the husband reverse it as it is recorded that 
the,son of Omar having divorced his wife 
during her courses, the Prophet desired Omar 
to command his son to take her back again ; 
which tradition shows that divorce during, 
the courses is valid, but that reversal isin 
this case laudable.-—This doctrine of the 
laudability of reversal is maintained by 
many of our modern doctors ; but it is certain 
that, in this case, reversal is not only laud- 
able, but incumbent, for three reasons ; 
First, in the tradition above quoted, the 
Prophet desires Omar positively ‘‘to com- 
mand his son,” and command is always in- 
junctive ;—SEconbLy, the pronouncing of 
divorce during the courses is an offence, 
which it is incumbent upon a man to expiate 
by every means within his power ; and this 
may be effected, in the present instance, by 
doing away its consequence, namely, the 
Edit ;—Tuirpb ty, the protraction of the Edit 
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1s injurious to the woman, wherefore reversal 
1s incumbent, the order that she may not be 
subjected to injury :—thus it is indispznsably 
incumbent upon the husband to reverse the 
divorce, when given during the courses ; 
after which, when she has become purified 
from her courses, and has again had them, 
he may then either divorce her on the com- 
mencement of her second succeeding Tohr, or 
suffer her to remain The compiler of the 
Hedaya observes that this last is what is said 
in the Mabsoot. Tehavee has said that, if 
the husband choose he may regularly divorce 
his wife onthe commencement of the Tohr 
immediately succeeding the courses in which 
he had given divorce, and reversed it, as 
above, Koorokhee says that what is thus 
mentioned by Tehavee is the doctrine of 
Haneefa. That which is taken from the 
Mabsoot is the opinion of the two disciples : 
and the ground of itis that the regularity of 
divorce depends upon the intervention of a 
complete menstrual discharge between every 
two sentences ; and the first of these is defec- 
tive, on account of divorce having been pro- 
nounced in the middle of it, so that as part 
had previously elapsed, whence it would ap- 
pear necessary to complete it from the next 
following return ; but it is not lawful to have 
regard to one part only of the courses, and 
not to the other ; consequently, regard must 
be had to the next returning courses in toto. 
—The ground of Tehavee’s opinion is that 
the divorce, with its effects, having been 
annulled entirely by the reversal, it is the 
same as if no divorce whatever had taken 
place during the woman’s courses ; and hence 
it is perfectly regular to pronounce divorce 
in the Tohr next immediately succeeding. 

If a man were to address his wife, saying, 
“You are divorced thrice, according to the Son- 
na,’ —and he have no particular intention in 
so doing, then supposing the wife to, be one 
with whom he has had carnal connexion, and 
also subject to the courses, she becomes opce 
divorced in that and each of the two succeed- 
ing wohrs : and if the husband intended in so 
saying, either that three divorces should take 
place collectively upon the instant, or, that 
a single divorce should take effect at the end 
of each succeeding month, the divorce, in 
each instance, takes effect according to his 
intention, whether she be in her courses or 
her Tohr at the period of its thus taking 
effect upon her.—And if she be one whose 
Edit is calculated by months (such as a 
woman, for instance, whose courses are stopt 
through age), and the husband have no par- 
ticular intention in thus addressing her, in 
this case a single divorce takes effect upon the 
instant, another at the expiration of a month, 
and a third at the expiration of the next suc- 
ceeding month : because the term of a month 
corresponds, in such an one, with the Tohr 
of a woman who is subjęẹt to the courses, as 
was formerly observed; or if he intended 
that three divorces should take place collec- 
tively upon the instant, the three take place 
accordingly, in thc manner already stated. 
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But 1f the husband were only to say, “You 
are divorced according to the Sonna,” comit- 
ting the word “‘thrice,’’—in this case the 
intention of three divorces collectively is not 
efficient. The proofs and arguments upon 
this passage are all drawn from the Arabic, 
and derive their weight from certain peculi- 
arities in that idiom. 


Section 


Oj the persons who are competent to pro- 
nounce divorce—TuHE divorce of every hus- 
band is effective, if he be of sound under- 
standing, and mature age ; but tnat of a boy, 
ora lunatic or one talking in his sleep, 1s 
not effective, for two reasons :—Frest, be- 
cause the Prophet has said ‘‘Every divorce 
is lawful, excepting that of a boy or a 
lunatic ;’’—SECONDLY, because a man’s com - 
petency to act depends upon, his possession 
of asound judgment, which is not the case 
with infants, or lunatics :—and one talking 
in his sleep is the same, in this puint, asa 
boy or a lunaeic, since his words in this case 
are not the result of a deliberate option. 

A divorce pronounced by compulsion, is 
effective—Tne divorce of one acting upon 
compulsion, from threats, 13 effective, accord- 
ing to our doctors.—Shafei maintains that it 
is not effective, because a person who ts com- 
pelled has no option, and no formal act of 
law is worthy of regard unless it be purely 
optional ; contrary to the case of a jester, 
who in mentioning divoree, acts from option 
which is the cause of its validity.—Our 
doctors, on the other hand, allege that the 
person here mertioned pronounces divorce 
under circumstances of complete competency 
[maturity of age and sanity of intellect], the 
result of which is that divorce takes effect 
equally with that of a person uncompelled 
for with him necessity® 1s the reason of its 
efficiency ; and the same reason applies to the 
divorce of a compelled person, as he is also 
under necessity of divorce, 1n Order that he 
may be released from the apprehension of 
that with with which he was threatened by the 
compeller.—The foundation of this is that 
the man alluded to has the choice of two 
evils; one, the thin with which he is 
threatened or compelled; and the other, 
divorce upon compulsion ; and viewing both, 
he makes choice of that which appears to him 
the easiest, namely, divorce ; and this proves 
that he has an option, though he be not 
desirous that its effect should be established, 
or, in other words, that divorce should take 
place upon it; nor does this circumstance 
forbid the efficiency of his sentence : as in 
the case of a jester ; that is to say, if a man 
pronounce a divorce in Jest, it takes effect, 
although he be not desirous that it should ; 
and so likewise the divorce of one who is 
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*Namely, the necessity of separation from 
a wife, aa may be odious or disagreables 
to him. 
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Or in a state of inebriety, is valid.—IF a 
man pronounce a divorce whilst he is ina 
state of inebriety from drinking any fer- 
mented liquor, such as wine, the divorce 
takes place. Koorokhee and Tehavee hold 
that. divorce ought not to take place in this 
case : and there is also an opinion receord:d 
from Shafei to the same effect. The argu- 
ment upon which they maintain this doctrine 
is that reality of intention is connected with 
the exercise of reason, which is suspended 
during intoxication from wine ; in the same 
manner as where a person has taken any 
allowed but inebriating medicine, such as 
laudanum, in which case a divorce pro- 
nounced would not take effect, and so in this 
case also. But to this our doctors reply that, 
in the case now under consideration, the 
suspension of reason being occasioned by an 
offence, the reason of the speaker is supposed 
still to remain. whence it is that his sentence 
of divorce effect, in order to deter him 
from drinking fermented eliquors, which are 
prohibited. But yet ifa man were to drink 
wine to so great a degree as to producea 
delirium or inflammation of the brain, 
thereby suspending his reason, and he in 
that situation pronounce divorce, it will not 
take effect. 

And so also that of a dumb person.—Tue 
divorce of a dumb person is effectual, if it 
be expressed by positive and intelli zible 
signs, because signs of the dumb are autho- 
rized by custom, and are therefore admitted 
to stand in the place of speech, in the pre- 
sent instance in order to answer the necessity 
of him who makes them. Thé various species 
of signs used by the dumb in divorce shall be 
set forth hereafter. 

Number of divorces in respect to free 
women and slaves.— THE utmost number of 
divorces, with respect to a female slave, is 
two, whether her husband be a slave or free : 
and the same. with respect to a free woman 
is three. —Shafei has said that, in the number 
of divorces, respect is to be had to the state 
of the man; that is to say, if the husband be 
free he is empowered to pronounce three 
divorces, although his wife be a slave; 
whereas, if he be a slave, he is not authorized 
to give more than two divorces, although his 
wife should be a free woman, the Prophet 
having said “In divorce the state of the 
HUSBAND is to be regarded, and in the Epit 
that of the wiFz :’’—moreover, personal con- 
sequence is an essential circumstance in all 
points of authority, and that appertains to a 
freeman in a higher degree than toa slave, 
whence his authority, is most extensive.—The 
arguments of our doctors are twofold upon 
this topic ;—Frrst, a precept of the Prophet, 
declaring, ‘“The divorce of a female slave 
are Two, and her Epir is Two courses ;— 
SECONDLY, it is the woman who is the subject 
of legality, and this legality entitles her to 
benefits ; but slavery erence only to half 
of these benefits ; hence it follows that the 
divorce of a female slave should not exceed 
one and a half, but such subdivision of it 
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being imposslble, her divorces extend to two 
—As to the saying of the Prophet quoted by 
Shafei, that ‘in divorce the state of the 
husband is to be regarded,” it means no 
more than that the effciency to divorce 
proceeds from him. 

A master cannot divorce the wife of his 
slave.—TueE divorce of a slave upon his wife 
takes place ; but that of a master upon the 
wife of his slave is of no effect, because the 
matrimonial propriety beinz a right of the 
slave, the relinquishment of it rests with the 
slave, not with his master. 


CHAPTER II. 
OF THE EXECUTION OF DIVORCE. 


Distinctions.—Divorce (in respect to the 
execution of it) is of two kinds; Sarech or 
express, and Kinayat, or by implication :— 
and first of express divorce. l 

The manner of express divorce —TALAK 
SAREEH, or express divorce, is where a hus- 
band delivers the sentence in direct and 
simple terms, as if he were to say, "I have 
divorced you,” or “you are divorcea” which 
effects a Talak Rijai, or divorce reversible, — 
that is to say, a divorce such as leaves it in 
the husband’s power lawfully to take back 
his wife at any time before thz expiration of 
the Edit : and these forms are termed Sareeh 
or express, as not being used in any sense 
but divorce; and it appears in the sacred 
writings that reversal after an express divorce 
is lawful.—The intention is not a condition 
of divorce taking place from these forms, for 
the same reason as was already assigned, to 
wit because they directly express divorce 
as not being used in any other sense —And 
it is to be cbserved that a reversible divorce 
only is effected by these forms, although 
the intention of the husband be a complete 
divorce, because his intention is here to effect 
that upon the instant which the law suspends 
upon the lapse of the Edit, and is thercfore 
unworthy of regard: and if his intention 
should be merely to expressa delivery from 
bondage (which the term Falak is occasion- 
ally used to imply), and he make a declara- 
tion to this effect before the Kazee, it is not 
admitted, as it disagrees with his apparent 
design: but yet it is admitted before Gop 
because he intended in those words a mean. 
ing which they are capable of bearing : and 
if his intention be to express a release from 
bodily labours, his declaration to this effect 
is not at all admitted, either before the Kazee 
or before Gop, as the word Talak does not 
bear the construction of release with respect 
to bodily labour, although it may occasion- 
ally bear that construction with respect to 
bondage : and it is also to be remarked that 
no more than a single divorce can be effected 
by these forms, although the intention. be 
more.—Shafei alleges that divorce takes 
place according to whatever the intentio 
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may be —The proofs on each side are drawn 


from the Arabic. 

Different formulas of express divorce.—I¥ 
a man say to his wife, ‘You are [under] 
divorce,” or ‘‘ You are divorced by divorce,” 
or, '' You are divorced according to divorce,*’’ 
without any particular intention, or intend- 
ing thereby one divorce, or two divorces, a 
single divorce reversible takes place ; and if 
his intention be three divorces a triple 
divo-ce takes place accordingly —The proofs 
are drawn on this occasion from the Arabic. 

Ir a man were to say to his wife (as above), 
“You are divorced by divorcement,’’ and 
declare that by the word ‘“‘divorced’’ he 
meant one divorce, and by the word ‘‘divorce- 
ment’? a second divorce, his declaration is 
credited, because each of these words are 
capable of being construed into an intention 
of effecting divorce, and hence two reversi- 
ble divorces take place, provided the woman 
has been enjoyed by him. 

Ir a man apply divorce to the whole woman, 
by saying (for instance), ‘You are divorced,” 
in this case divorce takes place, on account 
of its application to its proper subject, namely, 
the woman, the relative “You” implying 
the woman’s person in too;and the rule is 
the same where he applies it to any parti- 
cular part or member, from which the whole 
person is necessarily understood, as if he 
were to say, ‘your neck,” or ‘‘your trunk,” 
or '‘your head,” or ‘your body,” or ‘your 
vulva,’’—'‘is divorced,’’—for by such words 
the whole person is implied, the terms trunk 
and body bearing that sense evidently, and 
the others in common use: and they more- 
over occur, both in the tradition, and also in 
the Koran ; and, according to one tradition, 
the term blood may also be used in the same 
sense. Divorce takes place also where it is 
applied to any general portion of the wife, 
as if the husband were to say to her, ‘‘your 
half,’’ or ‘‘your third, is divorced,’’—because 
any general portion is a proper subject of all 
acts, such as sale, purchase, and so forth, and 
istherefore equally so of divorce; but the 
subject in question (to wit, the woman) is 
incapable of division, and hence divorce ts 
established upon her in too, and is not re- 
stricted to the portion mentioned. 

Divorce when applied to any specific part 
or member of the body such as does not (in 
common use) imply the whole person, is of 
no effect.—Ir the husband say to his wife, 
“your hand.’’ or ‘‘your foot, is divorced,’’ 
divorce does not take place.—Ziffer and 
Shafei maintain that it does: and the same 
difference of opinion subsists where the 
divorce is applied to any other specific 
member, or organ such as does not imply 
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*These and the succeeding forms of di- 
vorce, literally rendered, are most of them 
apparently uninte'ligible, or absurd; they 
are each, however, to be considered as having 
some peculiar force or effect, which it is im- 
possible to express, or to convey an idea of, 
in translation. 
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the whole person, as the ear or the nose, &c. 
—The argument of Ziffer and Shafei is, that 
those members contribute to the matrimonial 
enjoyments, such as kissing, touching, and 
so forth, and whatever is of this description, 
as being a subject of the laws of marriage, 
is a proper subject of divorce, and as such; 
when divorce 1s applied to it, ıt takes place 
upon it, and consequenly extends to the 
whole pzrson, in the same manner as where 
it is applied to any general portion such as 
an half, and so forth ; contrary to the appli- 
cation of marriage, to any specific member, 
such as the hand or the foot, in which case 
the marriage is not valid, because it is not 
conceivable that legality should be estab- 
lished in that particular member, and extend, 
In consequence, to the whole person, as the 
illegality existing in the other members ex- 
ceeds the legality in that particular member, 
—whereas, the reverse holds in divorce.—To 
this our doctors reply, that a specific member, 
such as the hand or foot ; not being in itself a 
proper subject of divorce, the appli-ation of 
that too ıs null, the same as to a woman's 
spittle, or to her nails, the ground of which 
is that the subject of divorce must be some- 
thing upon which a bond or connexion may 
exist (as divorce implies the dissolution of a 
bond or connexion), and there is no bond 
upon the hand: for which reason it is that 
the application of marriage to that fart is 
invalid ; contrary to a general portion of the 
body, which being (with our doctors) a proper 
subject of marriage, the application of that 
too is valid, and it is consequently a proper 
subject of divorce also. ‘here is a similar 
difference of opinion where the divorce 1s 
applied to the belly or the back ; but it is 
evident that here divorce does not take place, 
as these parts are never used to imply the 
whole person. a 
A partial divorce is complete in its effect. 
—lIr a man pronounce upon his wife an half 
divorce. one divorce takes place, because 
divorce is not capable of division, and the 
mention of any portion of a thing of an in- 
divisible nature stands as a mention of the 
whole ; and the fourth, or fifth, or any other 
proportion of divorce, is analogous to the half, 
in what is now said, for the same reason. _ 
Equivocal.—Ir a husband say to his wife, 
“you are under three moieties{of two divor- 
ces,’ three divorces take place, because the 
half of two is one, and consequently three 
moieties of two divorces amount to three.— 
And if he were to say, “you are under three 
moieties of one divorce,” some are of opinion 
that two divorces take place, this amounting 
to one and a half; but others allege that 
it produces three divorces, because every 
moiety, amounts to one complete divorce, on 
the principle already stated: various doctors 
agree in approving the former opinion. 
And indefinite form.—Iv a man say to his 
wife, ‘‘you are under divorce, from one ‘o 
two,’ or “between one and two," in this 
case one divorce takes place ; and if he were 
to say,—‘'‘from one to three, or ‘between 
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one and three,’ two divorces take place,— 
This is the doctrine of Haneefa—The two 
disciples assert that by the first form two 
divorces take place and by the last three— 
Ziffer, on the other hand, maintains that by 
the first form no divorce takes place, and by 
the second one divorce only, this being con- 
formable to analogy, because the boundaries 
of a thing are not included in the contents ; 
as for example, where a man says, “ʻI have 
sold such a piece of ground, from this wall to 
that wall,’’ in which case neither wall is in- 
cluded tn the sale.—The ground of opinion 
of the two disciples is that, in such a mode 
of speaking, the whole is by custom under- 
stood, as for example, where one man says 
to another, “tak: of my property, from one 
Dirm to a hundred,” which implies the whole 
hundred.’’...The argument of Haneefa is that, 
in this indefinite mode of expression, no par- 
ticular number is implied, any more than 
where a man in discourse, says, ‘‘my age is 
from sixty to seventy years,” or ‘‘between 
sixty and seventy,” by which he means some 
indefinite term between these two: and in 
reply to the argument of the two disciples, it 
is sufficient to observe that the whole is to be 
understood only where the expression relates 
to a thing of an indifferent nature, as in the 
instance cited by them; but divorce is in 
itself a dangerous and disapproved pro- 
cedure ; and to what is advanced by Ziffer 
it may be answered, that it is necessary that 
the first boundary be in existence, so as that 
the second may beara relation to it; but in 
the present case the first boundary (to wit 
divorce), is not in being, nor can be so, unless 
by divorce taking place, which it accordingly 
does of this necessity: contrary to the case 
of sale, cited by Ziffer as apposite to this 
because there both boundaries (understood 
by the two walls) do actually exist previous 
tothe sale. It is to be observed on this 
occasion, that 1f the husband, speaking in 
the second form, intend only a single divorce, 
it is admitted withGop, as he may be allowed 
to intend whatever construction the words 
will bear, but it is not admitted with the 
magistrate as being contrary to apparent 
circumstances. 

Ir a man say to his wife, ‘‘you are ivorced 
once by twice,’’ intending the multiple or 
multiplied product thereof, or not having 
any particular intention, a single divorce 
reversible takes place. Ziffer says that two 
divorces take place, such being the number 
understood from this mode of speaking in 
arithmetic ; and this opinion is adopted by 
Hasn-Bin-Zeead. But if, in speaking as 
above, he intend to say, ‘‘you are divorced 
once and twice,’ three divorces take place 
accordingly, because this way of speaking is 
capable of that construction, as the word fee 
[by] has also[in the Arabic] the sense of and : 
if, however, the woman be unenjoyed, no 
more than one divorce takes place, as in the 
case where a man says to his unenjoyed wife, 
“you are divorced once and twice,” but if 
he infend to say, ‘‘you are divorced once 


with twice,” three divorces take place, al- 
though she should be unenjoyed ;—and if he 
mean to express himself ın a sense which 
implies that the one is contained in the other 
as if he were to say, ‘‘you are divorced 
once in twice,” and divorce takes place, the 
superadded words in twice being held to be 
redundant, because divorce is incapable of 
bei g acontainer.® 

Ir a husband say to his wife, “you are di- 
vorced twice by twice,’’ intending the mul- 
tiple ; yet no more than two divorces cake 
place. With Ziffer three divorces take place, 
because from this multiplying mode of ex- 
pression is to be understood four divorces, 
and three consequently take place, as being 
the greatest lawful number. 

Divorce with a reference to place.—IFr a man 
say to his wife, ‘‘you are divorced from this 
place to Syria.’’ a single divorce reversible 
takes place. Ziffer says that it occasions a 
complete or irreversible divorce, because, 
where he thus gives the divorce a description 
of length, it is the same as if he were to say, 
“you are under a long divorce,” and if he 
were to say so, a complete divorce would take 
place, and consequently the same in the pre- 
sent instance. Our doctors, on the other 
hand, allege that the sentence does not affix 
any description of length to the divorce, but 
rather the reverse, because when divorce 
takes effect in any one place it does so in all. 

Ir a man were to say, ‘‘you are under di- 
vorce in Mecca,” divorce takes place upon 
her immediately in every country; and so 
also if he were to say, ‘‘you are divorced in 
this house,” because divorce is not restricted 
toany particular place,—and [if he were to 
intend, by thus speaking, that ‘‘she shall 
become divorced if over she should enter 
Mecca, or that house,’’ his declaration to this 
effect is admitted with Gop but not with the 

Kawzee, as the tenor of his words apparently 
contradict this construction. 

_ Ir a man say to his wife, ‘‘you are under 
divorce when you enter Mecca,” in this 
case no divorce takes place until she enter 
Mecca, he having suspended the divorce upon 
that circumstance.—And if he say, ‘‘you are 
divorced in entering the house,’’ this means 
‘if you enter the house,” because the con- 
taining particle frequently stands expres- 
sive of acondition, and not being applicable 
here in its containing sense, it necessarily 
assumes the meaning of a condition. 


Section. 


Of Divorce with a Reference to Time. 


Ir a man say so to his wife, ‘‘you are di- 
vorced this day to-morrow, or ‘‘you are 


p 


“The words in the original are, ‘‘Ante 
Talikoon wahdetoon fee Sinnatinee,’’ which 
is an indefinite or equivocal mode of expres- 
sion, as the word fee (among various other 
senses) bears those of by, with, or and, as 
well as in, which accounts for the distinc- 
tion here made, and the latitude permitted. 
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divorced to-morrow this day.” in the first 
instance divorce takes place on the instant, 
and, in the second, on the beginning of the 
morrow ; and the second word is in both 
cases redundant; because, where he first 
says ‘this day,’’ divorce takes plice imme- 
diately ou the present day, and consequently 
is not procrastinated to the morrov,—and, 
on the other hand, where the first says ‘‘to- 
morrow,"' the divorce is p*ocrastinated to the 
morrow, and does not take place immediately 
on the present day ; the second word is there- 
fore redundant in both cases. 

Wuere a man says tohis wife, ‘vou are 
divorced to-morrow,” the divorce takes place 
on the dawn of the nex! morning; and if he 
should intend by the word ‘'to-morrow”’ the 
end of the morrow, it isso admitted with 
Gop, but not with the Kazee, because this 
contradicts appearances: but if he were to 
say, ‘‘you are divorced in to-morrow,” de- 
claring his int ntion therein to be ’’at the 
end ol the morrow,’’ itis admitted with the 
Kazee, according to Hane fa, The two dis- 
ciples say that itis not admitted with the 
Kazee, although it be so with Gop, because 
the words to morrow and in to-morrow are 
one anq the same thing, as the word to- 
morrow is mentioned in an inclusive sense* 
in both cas s, whence it ıs that, from the ex- 
pression ‘‘to-morrow,’’ divorce takes place 
on the first instance of the ensuing day, where 
the husband has no particular intention.— 
The argument of Haneefa on this subject is 
that the husband may beallowedto have in- 
tended some such meaning from his expres- 
sion, because the word in is introduced asa 
Zirf; or particle of containance, which does 
not require that the whole of the container 
should be understood from it; and the reason 
why divorce takes place, in the present in- 
stance, from the beginning of the ensuing 
day, where the husband had no particular 
intention, is, that as nothing appears to the 
contrary, its commencement is necessarily 
determined to that period; and regard being 
thus had to necessity in the determirtation 
of it, follows that if that speaker fix it at 
the end of the day, this determination must 
be regarded, a fortiori: contrary to his say- 
ing, "you are under divorce to-morrow,” 
(omitting the word in), in which case, if he 
should have intended the end of to-morrow 
his declaration to that effect is not admitted 
with the Kazee, because the word to-morrow. 
without in, occasions the woman to fall under 
the description of being divorced for the 
whole of to-morrow, which cannot be effected 
but by the divorce taking place upon her in 
the beginning of the day: and consequently 
the end of the day, in this case, contra- 
dicts appearances. 

Ir a man say to his wife, “you are under 
divorce yesterday,’’ and it should so be that 
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* This isan Arac mode of expression, 
implying no more than that here the particle 
in is understood. 
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take place at all, because he has here re- 
ferred divorce toa period in which he was 
not competent to pronounce it, and therefore 
his divorce is nugatory, the same as if he 
were to say. ‘’you are, under divorce before 
my existenc:.’’—But, in the present case, if 
he had married her before the time of which 
he speaks, divorce takes place at the time of 
his speaking ; because, if a man signify a 
divorce in the preterite form, it is an indica- 
tion in the present, and hence the divorce 
takes place accordingly, | this expression 
being an indication of what is new, and not 
a relation of what is past, as it docs not 
appear that he pronounced any divorce 
yesterday, So as that he should now give 
intelligence thereof.” 

[¥ a man say to his wife, ‘you are under 
divorce previous to your marriage with me,” 
dvorce does not take place, because he 
he divorce to a period which for- 
the same asif he were to say, “‘you 
my infancy,” or in” 


applics t 
pids it, 
are under divorce 1n 
my sleep.” Raat .f 

Ir a man say to his wife, “you are under 
divorce upon my not divorcing you,” or 
“when I do not divorce you,” and then re- 
main silent, divorce takes place, because he 
has here applied it toa time which appears 
the moment he ceases to speak.—But, if he 
were to say,’ you are under divorce if I do 
not divorce you,” divorce does not take 
palce until near the period of his decease, 
because here the condition does not become 
established until life be despaired of. 

Ir a man say to his wife, ‘you are under 
divorce, whilst I do not divorce you, you 
are divorced, ®t she becomes divorced on 
account of the last repudiation, to wit, “you 
are divorced.’’—This 1s where the last words 
of the sentence are uninterruptedly connected 
with the first part of it, and proceeds upon a 
favourable construction, for analogy would 
suggest that the first divorce takes place also 
(to wit, ‘you are divorced whilst I do not 
divorce you’’) and thus both divore:s would 
take place, provided the woman be enjoyed; 
and such is the opinion of Ziffer; but the 
reason for the more favourab:e construction 
here, is that it isthe intention of the vower 

in sucha manner that he 


to fulfil his vow, a mat at h 
may not be forsworn, which is impossible in 
the present case, unless that portion of time 


which may enable him to pronounce the 

divorce be excepted from his speech, “‘you 

are divorced whilst I do not divorce you; 
ted, divorce takes place, 


ing thus exce * 
n of the sordi which follow. Cases 
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The reasoning here turns solely upon 
certain idiomatical pecularities in the con- 
struction of the Arabic language, in which 
the preterite is frequently adopted, by the 
law, in a creative sence. (See book II. 


Chop is one of the forms under which 


divorce by vow 18 conceived. 
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correspondent to this occur in the Book of 
Eiman. 

Ir a man say to a strange woman, ‘‘you 
are under divorce the day upon which I 
marry you,’’ and he afterwards marry her in 
the night, she is divorced ; because by day 
is sometime meant the day time, and this 
sense alone it bears where it relates to a 
matter, of continuance (such as fasting, for 
instance), and sometimes it is meant to ex- 
press time in general, which sense it bears 
where it relates toa transient or momentary 
transaction and of this nature is the act of 
divorce ; and consequently by the word day 
in the present case, is to be understood time 
generally, applying equallyto day and night 
both —But ifthe husband were to say that 
by day he meant the daytime, and not time 
generally, his declaration is admitted with 
the Kazee, ashe may be allowed to have in- 
tended that constriction which is applicable 
to the word day, since, according to custom, 
day applies to the daylight, and night to 
darkness. 

Section. 


Ira husband say to his wife, "I am 
divorced from you,” by this nothing is estab- 
lished, although divorce be the intention : 
but if he were to say, “Iam separated from 
you.” or''I am prohibited to you,’’intend- 
ing divorce, becomes  divorced.—Shafei 
holds that divorce takes place in the former 
instance also, where such is the intention 
because the matrimonial right of possession 
is equally participated by the husband and 
the wife insomuch that the latter is entitled 
to demand coition of the former, and the 
former to demand admission to coition from 
the latter, and the legality of the carnal en- 
joyment also appertains equally to both; 
and divorce being used for the purpose of 
dissolving the right, and the legality, the 
application of it to the husband holds gocd, 
as well as to the wife, and consequently 
divorce takes place under the first of the 
above froms, as well as under the second or 
third.— The argument of our doctors is that 
divorce is used for the removal of restraint 
and this is found in the woman, but not in 
the man (whence it is that a married woman 
cannot go out of the house); and admitting 
that divorce were used for the purpose of 
dissolving the matrimonial right of posses- 
sion (as advanced by Shafei, it may be re- 
plied that the husband is the possessor of 
the wife and the wife possessed of the hus- 
band [whence the woman is called the mar- 
ried, and the man the marrier), and conse- 
quently possession applies to woman; 
contrary to separation or prohibition, the 
first of these being a total dissolution of 
connexion, and the second of legality, both 
of which equally appertain to each of the 
parties:and hence the application of them 
to either is equally forcible, whereas that of 
divorce is of no force except when applied 
to the wife. 

Ir a man say to his wife, “you are 


DIVORCE. 


maamaa y Senneterre A eens ater SPEND OAS ES SRNR CRN at TURIN 


a a a A rm mn ERS RDS a a EEO A a EN EEO ES E EN ET. 


divorced once or not,‘’ divorce does not take 
place. The compiler of the Hedaya observes 
that the same is said in the Jama-Sagheer ; 
nor is ahy difference of opinion recorded 
there. This is what is said by Haneefa, and 
in one place by Aboo Yoosaf. According to 
Mohammed (with whom Aboo Yoosaf in 
another place coincides) a single divorce re- 
versible takes place; and in the book of 
divorce in the Mobsoot it is recorded that, 
where the husband says to his wife, ‘‘you 
are divorced once or nothing’’a single 
divorce reversible takes place, according to 
Mohammed ; now between this and the pre- 
ceding form there is no sort of difference, 
and consequently, if the case cited in the 
Jama-Sagheer be the opinion of all the doc- 
tors, it follows that there are two opinions 
recorded from Mohammed upon the point, 
— The argument of the latter is that the 
number is rendered dubious on account of 
the particle of doubt ‘‘or’’ intervening 
between the word ‘‘once’’ and the negative 
“not, wherefore regard to the former drops, 
and his words remain;‘‘you are divorced :’’ 
contrary toa case where he says, ‘‘you are 
divorced ornot,’’ in which instance divorce 
does not take place, since in this last case 
the doubt exists with respect to divorce it- 
self.— The arguments of Haneefa are drawn 
from the Arabic idiom. 

[F a man say to his wife, ‘‘you are divorced 
after my death,” or ‘“‘after your death; ’’no 
consequence whatever ensues from this 
expression, because, in the first instance, he 
has applied the divorce to a time which for- 
bids it, since a husband is not competent to 
the execution of divorce after death; and, 
in the second, the woman no longer remains 
a fit subject of it; and both these circum- 
stances are essential toa legal divorce. 

Separation takes place upon either party 
becoming possessed of the other as a slave— 
Ir a husband become the proprietor of his 
wife [asa slave] either wholly or in part, or 
a wife the proprietor of her husband, sepa- 
ration takes place between them, possession 
by bondage and possession by matrimony 
being irreconcilable ;—in the latter instance, 
because, if separation were not to take place, 
it would follow that the wife isat once the 
possessor and the possessed (she falling 
under the latter description by virtue of 
marriage) :—and, in the fomer instance, 
because possession by matrimony is estab- 
lished of necessity, and when the husband 
becomes actual possessor of his wife’s per- 
son, this necessity ceases, and consequently 
possession by matrimony also. 


Or upon a husband purchasing his wife. 
—Ira man purchase his own wife [as a 
slave], and afterwards divorce her, divorce 
does not take place, because without the con- 
tinuance of marriage it cannot exist, and in 
the present case the marriage has ceased in 
every shape whatever, since it does not con- 
tinue even with respect co Edit; and in the 
same manner, when a wife becomes possessor 
of her husband, either wholly or in part, if 
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the latter were to divorce her, his divorce does 
not take effect, because in this case also the 
marriage has ceased, for the resons before 
assigned —-Mohammad says that in the latter 
case divorce holds good, because the woman 
is enjoined an Edit, and hence the marriage 
continues in ore shape: contrary to a case 
where the husband purchases his wife, for 
then the marriage totally ceases, because she 
is not under any obligation of Edit with 
respect to her husband, who is now her pro- 
prietor, and has a right to continue carnal 
cohabitation with her in that capacity. 

The divorce of a wife (being a slave) when 
suspended upon the emancipation of her 
owner, takes place upon the occurrence of that 
condition —IF a man marry the female slave 
of another, and say to her, ‘you are divorced 
twice upon the manumission of your owner,” 
and her owner afterwards emancipate her, 
the divorce takes place; but itis still in the 
husband’s power to reverse it, because he 
has suspended the divorce upon the manu- 
mission of the master, and that is the con- 
dition of it (as a condition is a thing not 
existing at present, but the occurrence of 
which is probable, and this case actually 
takes place on manumission, wherefore that 
is the condition, and divorce is suspended 
upon it); and divorce taking place after the 
occurrence of the condition, it follows that 
it takes place upon her asa free woman, and 
hence she is not, by two divorces, rendered 
prohibited* by a rigorous prohibition. 

Ir the person in question were to say to 
the female slave, his wife, ‘‘when to-morrow 
arrives you are free,’ in this case it is not 
lawful for the husband to marry her again, 
until such time as she has been married to 
another man, and repudiated by him, and 
her Edit (which is three terms of her courses) 
has elapsed.—This is the doctrine of the two 
Elders.—Mohammed says that the husband 
1s at liberty to reverse the divorce, since the 
exccution of the divorce is confected with 
the master’s manumission, because the fus- 
band has suspended his repudiation° upon 
the same circumstance on which the master 
has suspended his manumission ; hence the 
repudiation is (as it were) associated with 
the emancipation ; and freedom being also 
associated with the emancipation, it follows 
that the execution of divorce is, of course, 
associated with freedom, and the divorce 
takes place upon the slave after freedom 
(whence it is that the Edit of the woman 
here treated of is fixed at three terms of her 
courses, whereas if she were a slave, her 
Edit would be two terms only), and such 
being the case, reversal is approved, in this, 
as wellas in the preceding example. The 


*Three divorces being the utmost num- 
ber toa free woman, and two to a slave, it 
follows that if two divorces take place upon 
a woman as a slave, becomes irreversibly 


divorced. (See Chap. I). 
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argument of the two Elders is that the hus- 
band has suspended divorce on the some cir- 
cumstance upon which the master has sus- 
pended freedom; and as that takes place 
upon the woman whilst she is yet a slave, so 
does divorce likewise ; now the slave becomes 
forbidden [in marriage to her husband}, in 
consequence of two divorces, by the rigorous 
prohibition, wherefore reversal is not ap- 
proved ; nor does it become lawful to him to 
marry her till such time as she shall have 
been possessed by another husband ; but this 
reason does not apply to the Edit, since that 
is a matter of caution, which is evident from 
fixing its duration to three terms of the 
courses, so that the complete fulfilment of it 
may be indubitable: and with respect to 
what Mohammed says, that, ‘‘as repudiation 
is connected with freedom, divorce takes 
place after freedom,” it is of no weight, be- 
cause, if freedom be connected with manu- 
mission, on account of the one being the 
vause of the other, and if the repudiation 
and manumission be associated together in 
such a manner that repudiation and freedom 
must take place at the same time, we reply 
that divorce is also associated with repudia- 
tion, on account of the latter being the cause 
of the former ; whence it follows, that free- 
dom is associated with divorce, and not that 
divorce takes place subsequent to freedom. 


Section. 


Of Divorce by Comparison and the 
several descriptions of it. 


The number of divorces may be determined 
by signs made with the fingers.—IF aman 
say to his wife, ‘‘you are under divorce 
thus,’’ holding up his thumb and fore and 
middle finger, three divorces take place, be- 
cause from the holding up of the fingers 
number is customarily understood, where 
the sign is associated with a relative to 
number ; and the word “‘thus’’ is of this 
kind ; and the fingers held up are three in 
number , whence three divorces are to be 
understood: —and if the sign be given with 
one finger, a single divorce takes place ; if 
with two fingers, two divorces.—It is to be 
observed thas the sign is to be understood 
from the fingers which are extended, and 
not from those which are clenched. Some 
of our modern doctors, however say that, if 
it be made with the back of the fingers, it is 
understood from those which are clenched. 
—And if the divorcer were to say, ‘‘I have 
given the signal with the two clenched 
fingers,’ whilst at the same time he had 
actually given it with the extended fingers, 
his declaration ig credited with Gop, but not 
with the Kazee ; and so also where he says, 
“I have intended the signal by the palm of 
my hand, and not by the fingers ;” insomuch 
that two divorces take place [in the first in- 
stance, and one in the last, in a religious 
view ; because signs are made with the shu 
fingers, or the palm of the hand, as,well as 
with the extended fingers, and hence he may 
be allowed to have intended to express the 
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number of divorce by signs capable of that 
construction : but it contradicts appearance". 

But not unless t to be expressed witha rela- 
tion to number.—ANpv in the case now under 
consideration, if the word ‘'thus’’ be omit- 
ted, and the sign be made with the thmb 
and fore and middle finger, yet one divorce 
ouly takes place, because the sign is not 
asscciated with the relative, and hence the 
words only remain, to wit, ‘‘you are divorced” 
from which one divorce onlv results. 

Divorce pronounced with an exrression of 
vehemence is irreversible in its effect.—lIra 
man give to the divorce which he is pro- 
nouncing a description of particular vehe- 
mence or amplification, as if he were to say, 
‘‘you are divorced irreversibly '’ or '‘vou 
are divorced to a certainty,” an irreversible 
divorce takes place, whcther the wife whom 
he so addresses may have been enjoyed or 
not —Shafei says that the divorce is rever- 
sible where she has been enjoyed, because 
reversal during Edit, after divorce from a 
wife already cnjoyed, is sanctioned by the 
precepts of the law, and bringing it under 
the description of irreversibilitv§ is contrary 
to them ; thus a husband is not at liberty to 
pronounce, upon an unenjoyed wife «a divorce 
irreversible ; the word ‘“‘irreversibly,’’ there- 
fore, is nugatory on this occasion, as much 
as if he were to say, “you are divorced, with 
this condition, that no right of reversal re- 
mains to me.” The argument of our doctors 
on this point is, that the man has pronounced 
the divorce under a description which it is 
capable of bearing because divorce takes 
place irreversibly upon a wife unenjoyed (and 
also upon any ‘other, at the expiration of the 
Edit) ; and such being the case. the divorce 
takes place in this case irreversibly upon an 
enjoyed wife, the same as upon one unenj ved, 
the husband having, by his description, 
specified a circumstance which is really 
applicable to divorce. And with respect to the 
case of reversil bzing mentioned as an addi- 
tional condition (as cited by Shafei in sup- 
port of his doctrine), it is not admitted ; 
because there also a divorce irreversible takes 
place, where it is pronounced either without 
intention, or with the intention, of two di- 
vorces; but where three divorces are in- 
tended, that number must take place, as 
irreversibility bears the construction of three 
divorces. 

Ir a man say to his wife, ‘‘you are divorced 
irreversible,” or ‘‘you are divorced to a 
certainty, and intend by his words “you 
are divorced,’’ to express one divorce, and by 
the additional words “‘irreversibly,’’ or “to 
acertainty,’’ another divorce, two divorces 
irreversible take place, as these expressions 
are of themselves capable of effecting divorce. 


Ira husband say to his wife, ‘‘you are 
under a most enormous divorce,” a divorce 
irreversible takes place, because divorce is 
athus described only with a view to its effect 
in thedmmediate dissolution of the marriage 
and hence the description of it by enormity 
isthe same as by irreversibility, And it is 
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the same if he were to say, ‘ʻa most base 
divorce,” or “the worst kind of divorce ;’’ 
and so also if he were to say, ‘ a diabolical 
divorce. or "an irregular divorce ;’’ because 
reversible divorce is restricted to those of the 
regular description [or Talak-al-Sonna}, and 
consequently all others are of an irreversible 
nature.—It is recorded as an opinion of Aboo 
Yoosaf, that, where the husband says “‘an 
irregular divorce,” a divorce irreversible 
does not follow, unless such be the intention, 
because irregularity [Biddat] in divorce is of 
two kinds,—one originating in the circum- 
stance under which divorce is executed (as 
where it is pronounced upon the wife during 
her courses),—the other, in the nature of the 
sentence (as where the husband pronounces 
the divorce irreversible in direct terms), and 
hence it is indispepsably requisite that the 
intention be regarded It is also recorded 
as anopinion of Mohammed, that from the 
use of the descriptions irregular or diabo- 
lical, a divorce reversible takes place, any 
divorce may be thus described, not with a 
view to irrevcrsibility, but merely to the irre- 
cularity of the circumstances under which 
it is pronounced (as where it is pronounced 
upon the woman during her courses), and 
hencethe divorce is not irreversible, unless 
such be the intention. 

Ir a man say to his wife, ‘‘you are under a 
divorce like a mountain,” a divorce irrever- 
sible takes place, according to Haneefa and 
Mohammed —Aboo Yoosaf holds that the 
divorce is reversible, because a mountain is 
a single thing, and hence the comparison 
of divorce with a mountain gives the former 
a descripition of unity. The argument of 
the other two sages is, that simile, in divorce, 
is always used in an amplifying sense ; and 
amplification implies irreversibility ; whence 
a divorce irreversible is the effect. 


Ir a man say to his wife, “‘you are under 
a most vehement divorce,” or ‘‘you are 
diworced like a thousand,” or “a houseful,”’ 
one divorce irreversibie takes place, unless his 
intention be three divorces, in which case 
three take place accordingly. The divorce 
is irreversible from the first of these forms, 
because it is there mentioned under a de- 
scription of vehemence which occasions irre- 
versibility, as applying something in its 
nature decisive, and incapable of recall,— 
whereas, divorce reversible is. capable of re- 
call, and therefore the description of vehe- 
ment does not apply to it; and it is irre- 
versible from the second form, because this 
simile sometimes expresses force, and some- 
times number (as it is said, for instance, that 
such a man is like a thousand, by which it 
is to be understood that he is possessed of 
uncommon strength), and hence the inten- 
tion applies with equal propriety to either 
sense; and where no intention exists, the 
least extensive meaning of the two is adopted, 
to wit, one divorce irreversible ; and from 
the third form, because a house may be filled 
either by the magnitude of its contents, or 
by the number, and hence the intention ap- 
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plies with equal propriety to either circum- 
stance; and where no intention exists the 
least extensive sense is adopted, as above. 

Divorces when pronounced with a simile, 
is almays irreversible.—I1 is a rule, with 
Haneefa, that whenever divorce is thus 
pronounced with a simile, it produces a 
divorce irreversible, ~ whatever the thing 
may be with which it is compared, and 
whether the magnitude of thit thing be 
mentioned or not; it having been before 
remarked the simile in divorce is always 
used in an amplifying sense ; and amplifica- 
tion implies irreversibility —Aboo Yoosaf, 
on the other hand, holds, that if the magni- 
tude of the subject of simile b2 mentioned, 
the divorce is irreversible, but not otherwise, 
whatever that may be, because a simile may 
sometimes be introduced merely to express 
unity ; wherefore indefinte comparison is 
not to be taken in an amplifying sense ; but 
where the magnitude is mentioned that un- 
doubtedly is to be construed amplification ; 
and hence irreversibility is established.— 
Again, Ziffer maintains that if the subject 
of simile be of such a nature as conveys an 
idea of magnitude, the divorce is itrever- 
sible, but otherwise not. Some commenta- 
tors allege that Mohimmed coincides with 
Haneefa on this point ; others, that he agrees 
with Abo Yoosaf. The nature of these 
diversities of opinion is exemplified in a 
case where a man says to his wife, ‘' you are 
under a divorce like a needle,” or ‘‘like 
the size of a needle’s eye,” or “like a moun- 
tain,” or “like the size of a mountain ;” 
for under the first of these forms the divorce 
is held to bz irreversible by Haneefa alone : 
under the second it is so with Haneefa and 
Aboo Yoosaf, and not with Ziffer ; and under 
the third it is so with Haneefa and Ziffer, and 
not with Aboo Yoosaf; but under the fourth 
form it is irreversible with them all. 

Ir a man say to his wife, ‘‘you are repu- 
diated by a heavy divorce,” or ‘“‘by a broad,’’ 
or ‘by a long divorce,’’ one divorce irever- 
sible takes place ; because a thing of which 
the reparation is impraticable is called 
heavy, and an irreversible divorce is of this 
kind, inasmuch as the reparation of it is 
difficult ; and with respect to those things of 
which the reparation is difficult, it iscom- 
mon to say, “they are long and broad’’-—It 
is recorded from Aboo Yoosaf that the divorce 
thus occasioned is reversible, because the 
descriptions of difficulty, length or breadth, 
do not apply to divorce, and are therefore 
nugatory. And if the man should, by any of 
these sentences, intend three divorces, it is 
approved because separation is divided into 
two kinds, the light and heavy, so that when 
the heavy (which is three divorces) in parti- 
cularly specified, it is held to be efficient. 


Section. 
Of Divorce before Cohabitation.* 
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Three divorces take place upon an unen- 


Divorce pronounced upon a woman be- 
fore cohabitation is in all cases complete and 
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joyed wife when they are pronounced together, 
but only the first when they are pronounced 
separately.—WnHeEn a man divorces a woman 
before cohabitation, by saying to her, “you 
are divorced thrice,’’ three divorces take 
place upon her, because he has here given 
three collectively ; but if he pronounce the 
three separarely, saying, ‘you are divorced, 
—divorced,—divorced,’’ one divorce irrever- 
sible takes place from the first, but nothing 
from the second or third, because each repe- 
tition of the word ‘‘divorce’’ is a separate 
execution of divorce ; and the first of them 
having already rendered the woman deci- 
sively and irreversibly divorced, it foll. ws 
that the second and third cannot take effect 
upon her. And it 1s the same where he says, 
“you are divorced once and again’’ (where 
a single divorce takes place), because the 
woman becomes completely divorced by the 
first part of the sentence. 


Ir a man say to his unenjoyed wife, ‘you 
are divorced once,’ and the woman should 
happen to die before the word ‘‘once’’ be 
pronounced, in this case divorce does not 
take place, because he has here associated 
the number with the divorce, which conse- 
quently ought to take place accordingly ; but 
the woman dying before the number is men- 
tioned, no subject of divorce remains at the 
time when it should take place, and herce 
the execution of it ıs null; and so also, 
where he says, ‘‘you are divorced twice’ 
or ‘‘thrice.’’ 

Ir a man say to his unenjoyed wife, “you 
are divorced once before once,” or once, 
and, after that, again,’’ a single divorce 
takes place; But if he were to say, “‘you are 
divorced once, and previous thereto once,’’ 
two divorces take place ; and so also if he 
were to say, ‘‘you are divorced once after 
once.’ The proofs are all drawn, in this 
case, from the Arabic idiom. And if the 
man say, ‘‘you are divorced once with 
once,’’ or “once along with once,” two di- 
vorces take place, because of the associating 
particle with, which makes the sentence 
appear as of two divorces collectively. Aboo 
Yoosaf says that, under the second form, 
one divorce only takes place; his proof is 
drawn from the Arabic idiom. In all these 
instances it is to be remarked, that two di- 
vorces would take place upon an enjoyed wife. 

Ir a man say to his unenjoyed wife, ‘‘if 
you enter the house you are divorced once 
and again,” and she afterwards enter the 
house, a single divorce only takes place upon 
her, according to Haneefa. The two dis- 
ciples say that two divorces take place. But 
if he were to Say, ‘you are divorced once 
and again, if you enter the house,’’ and she 
afterwards enter it, two divorces take place 
upon her, according to all. And if he de- 
clare the same sentence, with a variation in 
the construction of it, thus, "you are di- 


irreversible. An attention to this fule is 
necessary to the understanding of several 


cases in this section, 
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vorced once,—and again if you enter the 
house,’’ Koorokhee has said that here also 
there is a difference of opinion, one divorce 
only taking place with Haneefa, and two 
with the two disciples. Aboo Lays, however, 
observes that here one divorce only takes 
place, according to all the doctors, as under 
this construction the last member of the sen- 
tence is utterly distinct and separate from 
the first, and this is approved. 

In implied divorce.—Tue second kind of 
divorce, namely Talak-Kinayat, or divorce 
by implication, is where a man repudiates 
his wife (not in express terms), but by the 
mention of something from which divorce 
is understood : and divorce does not take 
place from this but intention or circum- 
stantial proof, because the implication 1s 
not used to express divorce alone, since ıt 
may mean divorce, and also something else, 
and hence intention or circumstantial proo 
are requisite to determine the construction 
in which it is to be taken. 


In implied divorce are three forms which 
effect a reversible divorce.—THe compiler of 
the Hedaya observes that implication is of two 
kinds. The First is that form which a single 
divorce reversible takes place ; and this con- 
sists of three forms of words, to wit,— 
—‘‘Count |’’—"Seek the purification of your 
womb !’’—'You are single |’’—of the Frrst, 
because to count means enumeration, and 
hence the word ‘‘count !'’ bears two con- 
structions, one, ‘‘count |’’ (the courses that 
are incumbent upon you),’”’ and the other. 
“count | (the blessings of Almighty God) ;” 
and if the speaker intend the, former mean- 
ing divorce is the ascertained construction 
of the word, in virtue of such his intention ; 
and here the divorce takes place, of neces- 
sity, from his having desired her to count 
her courses, which other is of no force except 
where he has divorced her, because previous 
to the divorce, the counting of her courses 
was not incumbent upon her, ard hence it is 
the same as if he had said, ‘‘you are di- 
vorced, and count !?” And as this necessitv 
is sufficiently answered by a reversible di- 
vorce, a reversible divorce accordingly takes 
place. And of the Sgeconp, because ‘‘seek 
the purification of your womb !” may either 
mean, ‘‘see that your womb be free from 
progeny, in order to your getting another 
husband’’ (since this expressly applies to 
the same thing as is designed by the pre- 
ceding word ‘‘count,’’ and therefore may, 
in the present case, stand intsead of it), or 
it may mean, ‘‘see that your womb be free 
from progeny, in order thateI may divorce 
you; and where the husband intends the 
former meaning , a divorce reversible takes 
place, the same as in the preceding case. 
And of theTrrrp, because “‘you are single !’’ 
may either mean, ‘‘you are repudiated by a 
single divorce” (and where such is the in- 
entio a single divorce reversible takes 
place, as by this form such a divorce is 


effected), or it may mean, “you are single 
(hating no ather alana with umd >" ar Suan 
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are single (among women, in beauty, and 
so forth’’). Thus, these words bearing a 
variety of constructions, intention 18 essen- 
tially requisite to their effect; and it 1s to 
be observed that those forms occasion no more 
than a single divorce, because such forms 
amount to ‘‘you are divorced ;’’ and as 
where the words “‘you are divorced” are 
expressly mentioned, no more than a single 
divorce takes place, so also. in this case, a 
single divorce only takes place a fortiori, 
because mere implication is weaker in its 
effect than the express mention of anything.* 

Seventeen which effect an irreversible di- 
vorce.—ANpD from all other implications of 
divorce besides those three, where divorce 
is the husband’s intention, a single complete 
(or irreversible) divorce takes place: or if 
he intend three divorces, three divorces take 
place: or, if two, two divorces: and these 
expressions of implication of divorce areas 
follow :—‘ You are separated !"—‘"vou are 
cut off !’’—"you are prohibited !{’’—*‘the 
reins are thrown upon your own neck |’’— 
‘tbe united unto your people !’’—‘‘vou are 
devoid !”—"'T give vou to your family !’— 
“I set you loose !’’—'‘‘your business is in 
your own hands !’’—you are free ([’’— 
"veil yourself (?’—‘be clean !’’—"‘so forth 1” 
—‘‘go to l’’—"‘go !’’—"‘arise |’’—“‘seek for 
a mate [’’—all which expressions are impli- 
cative of divorce, as each of them bears a 
construction either of divorce or otherwise : 
since ‘‘you are separated !’’ may either mean 
‘fyou are separated (from me in marriage’’), 
or ‘‘You are separated (from your familv’’), 
In the same manner, ‘‘you are cut off l” 
may either mean ‘‘you are cut off (from 
marriage’’) or ‘‘vou are cut off (from your 
family and friends”): and so also ‘‘you are 
prohibited !’’ may either mean ‘‘you are 
prohibited (in marriage”), or “you are 
prohibited (to me as a companion because of 
vour evil disposition’’). In the same manner, 
‘‘the reins are thrown upon your own neck l’ 
may éither mean ‘‘you are at liberty to ga 
where you please (as I have divorced vou),” 
or "you mav go to visit your parents,” and 
so forth) ; and so also, ‘‘be united unto your 
neonle [’’ mav either mean ‘‘return to your 
family (as I have divorced you,’’) or (‘‘as 
vou are unfit for society on account of the 
badness of your disposition’’). You are 
devoid.” may, in the same manner’ either 
mean “‘you are devoid (of marriage),’’ or 
“vou are devoid (of virtue and religion) ; and 
so also, I give you to your family !” may 
either mean, ‘I return you to vour family 
(as I have divorced you), or, “I return you 
to your family (on account of your evil 
disposition, in order that you may remain 
there’’) ; agreeably to the same mode of rea- 
soning, I set you loose !’’ may either 
mean "I set you loose (from the restraint 
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*An observation is here introduced in the 
text, which, as it turns upon a point of 


grammatical criticiem, is incapable of trans- 
latinn and ie thorefnre necessarily omitted. 
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of marriage, as having divorced you),’’ or 
“I set you loose (to go where you please) ;’’ 
so also, ‘“‘your business is in your own hands,” 
may either have respect to divorce, or in any 
other circumstance ; and “you are free !”’ 
may either imply “you are free (from the 
bond of marriage),’’ or, ‘‘you are free (as 
not being a slave),’’ and as also, ‘veil 
yourself!’ may either mean ‘‘veil yourself 
(from me as I have divorced you),”’ or, “veil 
yourself (that you may not be seen by a 
stranger) ;’’ in the same manner, ‘‘be clean ! 

may either mean, ‘‘ascertain whether your 
womb be free from seed, that you may be en- 
abled to marrv with another man,” or, “that 
the descent of a child begotten upon you may 
be known ;” and so also, “eo forth l” may 
either mean. ‘‘go forth (as I have divorced 
you),’’ or. ‘‘go forth (to visit your parents):’ 

and, “go to I''—‘'go |'’—“arise !'’—may 
cither signify, ‘‘go to (and so forth) as I 
have divorced you,” or, “go to (and so 
forth) and do not provoke me to divorce 
you ;’’ so also, "seek for a mate l” may 
either mean, ‘‘seek for a husband, as I have 
divorced you,” or, ‘‘seek for a proper com- 
panion to sit with you :'’ since, therefore, all 
those expressions admit the construction 
either of divorce or otherwise, the intention 
is essential to their effect, except where the 
husband uses them in replv to a requisition 
of divorce made by his wife, in which case 
the Kazee is to decree a divorce, but vet it 
does not exist as a divorce between the hus- 
band and God, unless such was his intention. * 

THE compiler of the Hedava observes that 
Kadooree has not made any distinction what- 
ever between these expressions in divorce: 
on the contrary. he has said, ‘‘from all those 
expressions, when used in reply toa reauisi- 
tion of divorce, a divorce takes place. inde- 
pendent of the intention, in a legal view. but 
not in a religious view,’’ whereas jt is not so, 
this rule being confined to such exnresgions 
asare incapable of being construed jnto a 
denial of the requisition of divorce. 

IT is to be observed asa rule. that there are 
three possible situations in which the person 
making use of these expressions may stand ; 
First, a general situation, that is. where he 
is neither swayed by anger, nor by any re- 
quisition of divorce, but acts from an un- 
biased volition ; Seconprty, where divorce is 
the subject of discourse at the time of speak- 
ing (as, for instance, where it is demanded 
of him by his wife); Turrpty, where he is 
under the impulse of anger. The expres- 
sions of implication are also of three kinds :— 
First, those which equally bear a construc- 
tion either of denial or assent ;—SgconDLy, 
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*That is to say, although divorce take 
place in point of law from the judicial decree, 
yet in foro conscientiae the man must con- 
tinue to hold himself married, insomuch that 
he cannot, without sin, marry another wo- 
man, in lieu of her who is thus divorced. 
This is the distinction between law and reli- 
gion in divorce throughout. 
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those which can be construed into assent 
only :—and, TuirpDiy, those which may be 
construed either into assent, or into excla- 
mations of contumely and reproach ; and, in 
the first of these situation, clivorce does not 
take place from any of those expressions, but 
by intention ; and if the husband declare 
that he had no such intentions, his declara- 
tion is tobe credited, because they all bear a 
double construction, and hence the intention 
isnecessary to establish the effect ; and, in 
the second situation, divorce takes place in- 
dependent of the intention in a legal view, 
and the declaration of the husband is not to 
be credited, where he has used expressions 
bearing a construction of assent only ; which 
are as follow : 

“You are disengaged !" 

“You are separated |!” 

“You are cut off l” 

"You are prohibited !’’ 

“Count !” 

“Your business is in your own hands !” 

‘“‘Choose !’' 

The reason of which is, that the evident 
meaning of the husband, in using them in 
reply to a requisition of divorce is divorce, 
as they do not bear a construction of denial ; 
but if, in this situation, the husband use any 
of these expressions which may be construed 
equally into denial or assent, divorce does 
not take place but by intention; and the 
declaration of the husband, with respect to 
his intention is to be credited. The expres- 
sions alluded to are as follow :— 

“Gol” 

“Got up |" 

Veil yourself !” 

“Get out !” and so forth ; 


because these words may all be construed 
into denial of the request : and as the denial 
of a request is a circumstance less forcible 
than the act of divorce, they are rather to be 
taken in the former sence: but yet, as they 
also bear a construction of assent they occa- 
sion divorce, where such is the intention. 
Those expressions may be construed into a 
denial of the request, on account that, “Gol 
may mean, ‘quit thus speaking ;’’ Be 
gone | and do not talk thus ; and the same 
of “Veil yourself!’ as a direction to put 
on the veil sometimes implies an order to go 
away ; wherefore it may imply on this occa- 
sion, ‘‘go away, and leave off speaking in 
this manner ;’’ and the same also of, “‘get 
out [’’—but, in the third situation, divorce 
does not take place without the intention of 
the speaker, from the use of any expression 
of implication, except such as may be equally 
construed into assent, and into exclamations 
of contumely and reproach ; and those are 
the three following :— 

“Count !” 

‘Choose !” 

“Your business is in your own hands 1% 
from all of which, when used in anger, di- 


vorce takes place in point of law, indepen- 
dent of intention ; and the declaration af the 
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husband, denying such intention, is not to | 
be credited, because the circumstance of 


anger proves the intention to be divorce —lIt 
is recorded from Aboo Yoosaf that if the hus- 
band were, in angzr, to say, “I have no 
property in youl” or, “I have no control 
over you |” or, “I give you your own way !” 
or, “I have separated from you !” or "join 
yourself to your people!” His declaration 
is credited, even where he denies having in 
tended divorce, because these expressions 
may all be construed into exclamations of 
contumely or reproach, as well as of divorce ; 
as his words, “I have no property in you !” 
may mean, ‘“‘because you are so base that 
you are incapable of being considered asa 
property ;’’ and, in the same mann’r, his 
words, “ʻI have no control over you!” may 
mean, “‘because of the wickedness and stub- 
bornness of your disposition ;’’ and so also, 
“I give you your own way l’ may mean, 
“because I cannot direct you ;’’ and, in like 
manner, “I have separated from you!” miy 
mean, ‘‘because of your vicious disposition,” 

Wuat has just been stated, viz, that 
“where the husband says, you are separated ! 
or, you are cut off! divorce irreversible takes 
place,” is the opinion of our doctors —Shafe1 
has said that the divorce occasioned by these 
words is reversible, because the reason why 
those expressions occasion divorce is, that 
they are implication of divorce ; whence it 
is that the intention is a condition of their 
effect, and also, that the divorce occasioned 
by them is complete in part of number, the 
same as in an express divorce, where the 
husband is authorized to pronounce three 
divorces, and having given @ne, his autho- 
rity remains with respect to two other ;— 
and also, that if he intend three divorces, 
three take place accordingly ; and such being 
the case, reversal is lawful here in the same 
manner as in an express divorce, the thing 
which is implied. The argument of our 
doctors on this point is, that the act of irre- 
versible divorce has proceeded in this case 
from a competent person, and is exercised 
upon a fit subject of it, according to the 
power by law established over the wife, 
which enables her husband to put. her away 
in such a manner as that she shall be deci- 
sively and irreversibly separated from him; 
and here the husband is competent to the act 
of irreversible divorce, as being of sound 
mind and mature agz2; and the wife isa fit 
subject of it, as being lawfully liable to 
irreversible divorce before cohabitation (and 
also after it where for husband pronounces 
it for a compensation) ; and this power, like 
many others, is instituted bf the law witha 
view so the convenience of the individual, 
which sometimes requires a decisive sepa- 
ration to be effected slowly and deliberately 
(as in divorce reversible), wnereas, at other 
times, it requires that such a separation 
should take place on the instant, without 
any continuance of connexion with the sub- 
ject of it (asin the triple form of di >rce), 
ang at other times it also requires separation 


to be completely effected on the instant 
admitting a continuance of connexion with 
the subject ; and it is indispensably neces- 
sary that this last species of irreversible 
separation be also countenanced by the law, 
in order that the door of repiration may not 
be closed against the husbind if he should 
repent (that isto say, that it mv remain in 
his power again to marry his wife, without 
her being previously married to another) ; 


and also, in order that the woman’s delicacy 


may be prese-v = 1 from the effect of a divorce, 
by the man taking her back wthout the 
intervention of marriage with another; and 
such being the case, divorce irreversibly 
ensues from those expressions. “In reply to 
the assertion of Shafei, we observe that those 
expressions are not positively implications, 
since each of them may be used in its own 
literal sense ;~—and as to what he further 
alleges, that ‘‘the intention is a condition of 
their effect’’ (thence inferring that they are 
undoubtedly implications of divorce), the 
inference is not admitted, because the inten- 
tion is made a condition for the purpose of 
ascertaining one of two species of separation, 
and it is thus made a condition for the 
purpose of ascertaining one of two sorts of 
a separation which is a separation from 
marriage, and not for the purpose of divorce 
taking place : with respect to what Shafei 
further advances, that ‘'the divorce occa- 
sioned by any of those expressions is incom- 
plete in point of number’’ (thence inferring 
that they are implications of divorce), we 
reply that the piucity of the number of 
divorces is not on account of those expres- 
sions being implications of divorce, but 
because divorce is established on account of 
the connexion of marriage becoming dis- 
solved ; that is to say. on account of those 
expressions the tie is dissolved, and divorce 
signifies the dissolution of a tie, wherefore 
divorce is ‘necessarily established ; the infe- 
renée, therefore, is that the taking place of 
divor€e, is involved ; but not that the afore- 
said expressions are implications of divorce : 
—and with respect to what he further says, 
that ‘ifthe husband intend three divorces 
from the use of any of those expressions, 
three take place accordingly” (infering that 
they are implications of divorce), we reply 
that the intention of three divorces from 
those expressions is approved only as three 
divorces is one species of separation (for 
separation is of two species,—the mild and 
the rigorous*), and, where there is no inten- 
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*By the mild separation is meant that 
species of complete divorce which admits of 
the husband re-marrying his repudiated wife 
without the necessity of her intermediate 
marriage with another. By the rigorous 
separation is meant that sort of complete 
divorce which does not admit of the man 
re-marrying his repudiafed wife until she 
shall have been married to, enjoyed, and 
repudiated by another man. They have 
been already fully explained. 
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tion, the least forcible is established. It is 
to be observed that an intention of two 
divorces is not approved with our doctors ; 
contrary to the opinion of Ziffer: but this 
has already been treated of. 

Ira man say to his wife, ‘count !—count ! 
count !’’ and afterwards declare that by 
the first of these words he meant divorce 
and by the others the repetition of the 
woman s cours?s [requisite to its completion] 
his declaration is credited in point of law. as 
he appears to have intended these last words 
in their true sense, it being customarv for 
a husband, where he divorces his wife to 
desire her to count the course necessary to 
the completion of her Edit: and hence 
appirent circumstances bear evidence to his 
Intention ; but if he were to confess that in 
these last words he had no particular inten- 
tion, three divorces take Place, because 
from his intending divorce by the first word. 
it follows that he repeated it a second and 
third time, in a situation where divorce is 
the subject of discourse, and this situation 
proves his intention in these repetitions to 
ke divorce also; wherefore if he were to 
deny this intention, yet he is not credited 
circumstances bearing evidence asainst him ; 
contrary to where he declares that he had no 
Intention of divorce in any of the three 
words, for there divorce does not take place 
at all, because circumstances do not tend to 
disprove his declaration : and contrary, also 
to where he declares divorce to he his inten- 
tion in the third word, but not in either of 
the two preceding, in which case no more 
than one divorce takes place, berause, as he 
does not put the construction of divorce upon 
the two preceding words, it does not appear 
that divorce was the subject of discourse at 
the period of his speaking the last. Tt is 
to be observed that the declaration of the 
speaker in denial of his intention is not to 
be credited, unless it be givens upon oath 
because he relates what, having nassed golely 
in his own mind, cannot be knowneto any 
other person,—and hence he is the Ameen 
or inquisitor, with respect to the intelligence 
he gives ; and the declaration of an inquisitor 
is credited upon oath, 
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CHAPTER III. 
OF DELEGATION OF DIVORCE 


Definition of the phrase.—Tarweez AL 
TALAK, or delegation of divorce, is where the 
husband delegates or commits the pronounc- 
ing of divorce to his wife, desiring her to 
give the effective sentence, and it is compre- 
hended under three different deeds, termed 
Option, Liberty and Will. 


Section 1. 


Of Ikhtiyar or Option. 
Delegation by OPtion confers on the wtfe 
a power of divorcing herself; but this right 
of option is restricted to the precise place or 
Sttutation in which she receives, it.—IF a man 
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say to his wife ‘‘choose !” (thereby meaning 
divorce), or ‘divorce yourself l” the woman 
has a power to divorce herself so long as she 
remains in the precise situation® in which 
she received it ; but if she remove, or turn 
her attention to anything else, the power 
thus vested in her is done away, and her 
option no longer remains, because the exerise 
of the optional power thus committed to the 
woman is held, by all the companions, to be 
restricted to the precise situation in which it 
is received : andalso, because this species of 
delegation is a transfer of power, not a com- 
mission of agencv, and to give effect to the 
former, the reply is required on the spot of 
declaration. the same as in sale, since all the 
moments of one situation are accounted as a 
single moment: but a situation may be 
altered, sometimes by change of place, at 
other times by chance of employment, because 
asituation of eating and drinking (for in- 
stance) is not that of disputation; and a 
situation of business, on the other hand, 1s 
neither a situation of eating or drinking, 
nor of disputation. 

And is annulled by her *semoval.—Tue 
right of option of the woman is annulled, 
upon the instant of her rising from her seat, 
as that circumstance proves her: rejection of 
it: contrary to the case of Sill'm ora Sir 
sale. which does not become null upon the 
instant of rising or removing, the cause of in 
validity there being removal without seisin. 

Intention on the part of the husband, is 
requisite to constitute a delegation.—AND 
where the husband thus addresses his wife, 
an intention of divorce is a condition requi- 
site to the effe&t (as mentioned in the preced- 
ing chanter) because the word ‘“‘choose !” 
is one of the implications of divorce, as it 
is capable of two constructions, by one it 
desires the woman to choose herself, and by 
another to choose her clothes, and so forth: 
and if she choose herself, ft and divorce irrever- 
sible takes place. Analogy would suggest, 
in this case, that from choosing herself 
nothing whatever should ensue, although 
divorce be the intention of the husband, be- 
cause he cannot himself cffect divorce by 
the use of such words; that is to say, if he 
were to say to his wife, ‘‘I have choosen my- 
self from you,” nothing whatever would 
follow, and consequently how can he give a 
delegation of this nature ?—But here divorce 
takes place upon a more favourable construc- 
tion, for two reasons:—F rst, all the com- 
panions agree that divorce takes place from 
the use of this expression ;—SECONDLY, | the 
husband has it at his option either to continue 
the marriage With his wife or to put her 
away and hence it follows that he may con- 
stitute her his substitute with respect to that 
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her option, and says '‘ʻI choose mayself,”’ a 
divorce irreversible takes place, because the 
woman’s choosing of herself cannot be estab- 
lished but by her becoming sole and inde- 
pendent, which can only be the case in 
irreversibie divorce, as, where it is reversible, 
the husband is at liberty to take her back 
without her consent at any time during the 
continuance of her Edit, and thus she would 
not become sole and independent on the 
instant, which the nature of the case requires. 

Under this form a single divorce only tokis 
place, whatever may be the intention —IT is 
to be observed that, in the case at present 
under consideration, one divorce only can 
take place, and not three although the 
husband should actually have intended the 
latter option not being of different descrip- 
tions :—contrary to complete separation, for 
if the husband wer: to say, “‘you are com- 
pletely separated,’’ intending three divorces, 
the three take place accordingly, where such 
is his intention, because this complete sepa- 
ration is of two descriptions, the mild and 
the rigorous, and it follows that intention 
with respect to and of these holds good. 

And, to effect divorce, it is requisite that 
the personal pronoun be mentioned by one or 
other of the parties.—Ir is also to be observed 
that, where the husband uses the expression 
“choose !” it is requisite that the personal 
pronoun self be mentioned either by the 
husband or the wife, insomuch that if the 
husband were to say, ‘‘choose l’ and the 
wife answer, ‘'l have chosen,” divorce does 
not take place, because the effect of divorce 
is established by all the docters upon the 
condition of the mention of the personal 

ronoun by one of the parties; and also, 

Peau the pronoun cannot be understood 
under any circumstances of ambiguity, and 
these words of the woman bear two con- 
structions ; one, that she chooses her husband 
(which would not occasion divorce); and 
another, that she chooses her self (which 
would occasion irreversible divorce) ; divorce 
therefore, does not take place in defect of the 
pronoun, on account of its ambiguity. 

That is, either by the husband, in his 
declaration.—Ira man say to wife, ‘'choose 
yourself,” and she answer, "I have chosen,’’ 
a divorce irreversible takes place, because 
the word self here occurs in the words of the 
husband, and the words of the woman are 
in reply to him; and hence her words vir- 
tually comprehend herself. And, in the 
same manner, if the husband were to Say, 
“choose an option,” and she reply, “I have 
chosen,’’ a divorce irreversible takes place: 
the proofs here are drawn froni the Arabic. 

Or by the wife in her reply.—IF a man 
say to his wife: ‘‘choose l’ and she reply, “I 
have chosen myself,’ divorce takes place, 
where such was the husband’s intention 
because the word self here occurs, in the 
yeply given by the woman, and the expres- 
sion of the husband bears the construction 
of that which he intended. 


DIVORCE. 


res (Vor. I. 


And divorce takes place, although her 
option of it be expressed in the Mozaree or 
common tense.—IF a husband say to his 
wife, ‘‘choose ! and she reply to him in 
the Mozaree tense {which, in the Arabic, 
is common to the present and future], saying 
aI do (or will) choose myself,” divorce takes 
place, on a favourable construction.—Ana- 
logy would suggestin this case that no di- 
vorce takes place, because, if the woman’s 
reply be taken only in the future, it stands as 
a promise, and bears that construction also, if 
taken in the present; and hence divorce 
does not take place, from her answer 
amounting only to a promise in the former 
sense, and from its ambiguity inf the latter ; 
as if a man were to say to his wife, ‘‘divorce 
yourself,’ and she were to reply, Atliko 
Nafsee [“I do (or will) divorce myself’’], 
in which case divorce does not take place, 
and so in this case likewise : but the reasons 
for the more favourable construction are 
twofold ;—F rst, it is recorded that, upon 
the descent of the passage of the Koran 
relating to option, viz. O my son! say 
TO YOUR wives, If you desire the life of this 
world’ (to the end),—the Prophet said to 
Aysha, “ʻI have something to mention to 
you, but do not reply to it until such time as 
you consult your parents,’’ after which he 
read to her the above passage, and then gave 
her an option : and Aysha said, “in such a 
matter as this I shall not consult my father 
or mother, but will (or do) choose Gop and 
his Prophet,’ which words the Prophet con- 
sidered asa reply, importing, ‘‘I do choose ;’’ 
—Szconviy, the word Akhtarto [‘'I do (or 
will) choose myself’’], express the present 
literally, and the future figuratively, the 
same as the word Ashado [I do (or will) 
testify], ay giving evden before a magis- 
rate ; contrarty to where a woman answers 
Atliko Nafsee [I do (or will) divorce myself], 
for here it is impossible to receive her words 
in a present sense, as they do not relate to a 
thing now existing; whereas the expression 
Akhturto [1 do (or will) choose myself], on 
the contrary, relates to a thing now present, 
to wit, the woman choosing herself. 

_ Where the husband gives a power of op- 
tion thrice repeated, and the wife make only 
a single reply, yet three divorces take place 
from it, independent of the husband’s in- 
tention.—IF a man say to his wife, ‘‘choose !'’ 
—choose |—choose |’ and she reply, ‘‘I have 
chosen the first,” or “the second” or ‘‘the 
third,’’ three divorces take place, according 
to the doctrine of Haneefa, and the in- 
tention of the husband is not requisite 
although the word here used be an implied 
expression, because his repetition of the 
word ‘‘choose !’’ proves his intention to be 
divorce, as the option given to the woman 
is repeated only with that view.*—The two 
disciples say that only one divorce takes 
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place in either case ; but they agree with 
Haneefa, that the intention is not essential, 
for the reasons above assigned.—And, in the 
same manner, if the woman were only to 
reply, “I have chosen,’’ it is effective of 
three divorces. And so also, if she were to 
reply, “I have chosen a choice.’’"—This is 
admitted by all the doctors ; because, where 
she only says, “I have chosen,” it is pro- 
ductive of three divorces ; and, consequently, 
when she speaks in a way to give this ad- 
ditional force it produces the same a fortiori. 
—And if she were to reply, ‘I have divorced 
myself,” or “I have chrsen myself with 
respect to one divorce,” one divorce rever- 
sible takes place. 

Where the word divorce is mentioned by 
the husband, the divorce which follows is 
reversible-—Ir a man say to his wife, ‘one 
divorce is at your option,” or ‘‘choose with 
respect toa single divorce.” and she reply, 
“I have chosen myself,’ one divorce re- 
versible takes place, because the man has 
given the woman an option so far as one 
divorce, and expressing it in direct terms 
(as above)* the divorce proceeding from it is 
reversible. 


Section II. 
Of Amir-ba-Yed, or Liberty.f 

Ina delegation of liberty, divorce takes 
place according to the number mentioned by 
the wife: independent of the husband’s in- 
tention: and the divorce which follows is 
irreversible —IF a man say to his wife, 
‘‘your business is in your own hands,” 
intending three divorces, and the woman 
answer, “I have chosen myself with one 
choice,’* three divorces take place. The 
proof of this is drawn from the nature of 
these expressions in their original idiom. 

_ Bur if the woman were to reply, ‘‘I have 
divorced myself with one divorce,” or ‘‘I 
have chosen myself by one divorce,’’ one 
divorce only takes place ; and this divorce is 
irreversible, although the reply be delivered 
in express and not in ambiguous terms, 
because it bears relation to the words of 
the husband, which being an implication, 
amount to a delegation of irreversible di- 
vorce, and not of reversible.-—The reason 
why an intention of three divorces is ad- 
mitted in the present instance, is that the 
words, “your business is in your own hands,’ 
are capable of both a restrictive and an ex- 
tensive construction, and hence may imply 
three divorces, as well as one; an intention 
to that effect therefore holds good, since that 
is one of the senses in which the words may 
be taken: contrary to the expression con- 
sidered in the preceding section, to wit, 
‘choose !” that being incapable of bear- 
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reversible unless otherwise specified. 

his is a contraction of Amir-ke-ba- 
Yed-ke, literally, ‘gyour business is in your 
own hands, i.e., “you are at liberty to do as 
you please.’’--The word liberty is adopted 
singly, for the sake of brevity. 


amare a se Se 
*Because an express divorce is uniformly 
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ing an extensive construction, as was there 
demonstrated. 

Delegation of liberty may be restricted ta 
a particular time, or to several different 
specified periods of time.—Ir a man say to 
his wife, ‘‘your business is in your own 
hands this day, and after to-morrow,” the 
night is not included :—and if the woman 
reject the liberty thus given to her for this 
day, it is, with respect to this day, annulled ; 
but it still remains to her for the day after 
the morrow, because the husband has ex- 
pressly specified two particular periods, with 
the intervention of a similar periods to 
which the liberty does not extend (to wit: to- 
morrow) ; and hence it appears that those 
are two distinct liberties, and the rejection 
of one does not amouut to a rejection of the 
other. Ziffer says that both amount only to 
a single liberty, this being analigous to a 
case where a man says to his wife, ‘‘you ace 
divorced this day and the day after to-mor- 
row,” which implies one divorce only, and 
not two (on the idea of one taking place 
this day, andthe other the day after the 
morrow) ; and hence, in like manner, one 
liberty only is implied.—But to this it may 
be replied, that divorce is not of a nature 
to admit restriction to any particular time, 
whereas liberty is capable of such restriction ; 
and hence that which regards the first period 
mentioned is restricted to that period, and 
that which regards the second period com- 
mences de novo. 

Ir a man say to his wife, ‘Your business 
is in your own hands to-day and to-morrow,” 
the night is comprehended in it : and, if the 
woman should? reject the liberty on the in- 
stant, it is totally annulled, and does not 
return on the morrow (according to the 
Zahir Rawayet), as this amounts only to one 
liberty, because that between the two periods 
specified ro similar period intervenes to 
which the liberty does not extend. 

OsjecTION.—Although a period similar 
to the two specified does not intevene, yet 
night intervenes, from which it would follow 
that the liberty given for to-day and to- 
morrow is not a single liberty. 

Repity.— Two distinct liberties are not 
occasioned by this circumstance, because the 
intervention of night, althoughit may inter- 
rupt or suspend a matter, does not divide 
orterminate it, as in a public court, for 
instance, which may, on account of the night 
coming on, be adjourned, without any actual 
breach in the series of its proceedings ; thus 
it is the same as if the man were to say, 
“your business is in your own hands for two 
days,” in which® case a single liberty only is 
understood. 

And it is not annulled by the wife's rejec- 
tion ofit until the time or times mentioned 
be fully expired.—It is recorded, from Aboo 
Haneefa, that although the woman should 
reject the liberty on the instant, yet it stilt 
remains with her for the following day, as 
she is not empowered to reject it (that is to 
s _, she cannot refuse her assent to recely'ng 
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it), it becoming established | 
husband saying, ‘‘your business is in your 
own hands,” independent of her consent 
(asin the direct execution of divorce, for 
instance, where, if the husband were to say, 
“you are divorced,’’ divorce takes place ın- 
dependent of the consent of the wife) ; and 
such being the case, liberty remains still 
with her for the morrow, when she may 
lawfully make use of it bv chosing divorce. 
The ground upon which Zahir Rawayet 
proceeds, is that as, if she were to choose 
divorce as this day, no liberty remains with 
her for to-morrow, #0 if she reject the liberty 
this day, no right of choice remains with her 
for to-morrow. because a person who hasa 
choice of two things is not authorized to 
choose more than one of them 

Ir is recorded. from Aboo Yoosaf, that ifa 
husband say to his wife.’’ your business is in 
your own hands for this day, and the same 
for to morrow,” this amounts to two liberties 
because here the delegation applies to two 
portions of time, distinctly and separately 
expressed : contrary to the preceding casc. 
where the times are not thus discriminated, 
but are both mentiored, under one head 

The time of ıt may be fixed for the occur 
rence of any specified event —If aman say 
to his wife, ‘your business is in vour own 
hands on “the day on which such anon? 
arrives,” and the person mentioned arrive, 
but his arrival be not known to the wife 
until night, her right of choice no longer 
remains, because liberty is a thing ofcon- 
tinuance, and hence the word day, with 
which it is associated, is restricted to the 
gay time, and that having passed away, it 
discontinues. 

It is not annulled by delay (where there is 
no specification of time), nor until the wife 
rises from her seat, &c,—Ir a man sav to his 
wife, ‘‘your business is in vour own hands. 
or “‘choose l’’ and she delav answering the 
whole day, and do not rise from her seat, her 
right of option remains to her so lone as she 
does not employ herself in any other matrrr. 
because a delegation of divorce by the forms 
of liberty or option is a transfer of power to 
execute divorce (that is, the husband by 
that delegation empowers his wife to give 
divorce, a8 persons are termed empowered 
who act for themselves, and the act of the 
woman here ‘is pronouncing divorce upon 
herself, wherefore this property is sunpose 
to reside in her),—and in transfer of power 
a privilege of reply continues to the end of 
the situation of declaration, as has been de- 
monstrated in the beginning of this chapter.” 
And if the woman hear the declaration, 
respect is had to the situation in which 
she hears it ; but if she should not hear it, 
yespect is, inthat case, had to the situation 
in which she is informed of it, because, 
althongh Amir-ba-Yed, or liberty, be a 
transfer of power to execute divorce, yet the 
property of suspension is also allowed to 
exigt in it, as it is a suspension of the event 
of divorce upon the act of the wife in pro- 
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d in her upon the nouncing it, and hence it comprehends tw0 


things, a transfer of power, and a suspen- 
sion ;—in the sense ofa suspension, it con~ 
tinues in force beyond the Majlis, or continu- 
ance of the situation of declaration, to the 
Majlis or situation in which the woman 
understands or is informed of it, where she 
is absent, or in the sense of a transfer of 
power, it isannulled, on her rising from her 
seat, where she is present ; but the situation 
of the husband is not regarded, because the 
suspension, is absolute with respect to him ; 
contrary toa case of sale, as in that the de- 
claration of sale does not remain in force 
bevond the Majlis of declaration. since ina 
sale the Majlis or situation of the seller is 
regarded as well as that of the purchase : 
and the retraction of the seller, at any time 
previous to th2 consent of the purchaser is 
admitted, as sale, is merely of a transfer of 
property, in which suspension is not of all 
understood ; now since it appears that the 
situation of the wife alone is regarded, and 
not that of her husband, we must recollect 
that her situation may be altered in various 
ways sometimes by removal from one place, 
to another, and sometimes by her employing 
herself in any other matter, as was previously 
stated. 

But it is annulled on the instant of her 
rising from her seat.—THeE option of a 
woman who is left at liberty to choose is 
annulled on the instant of her rising from 
her seat, as this act proves rejection, be- 
cause by getting un the attention is deranged 
and withdrawn from the present subject : 
contrary to a case where she delays answer- 
ing fora whole day, for instance, and does 
not rise from her seat, nor employ herself 
in anything else : fer here her option re- 
mains to her, asa Majlis or situation is some- 
times of a short and sometimes of a long 
duration, wherefore her right of option con- 
tinties untilssuch time as something appears 
suffiéient to terminate the Majlis, or to prove 
rejection. And here it is to be observed. 
that by employing herself in anything else 
ig to be understood such a thing as is, in its 
nature, terminative of her situation, and not 
anv general thing. 


It is not annulled by a change of posture 
froma mere active to a mere quiescent posi- 
tion.—Ir the woman be standing, at the 
neriod of receiving the liberty of option 
from her husband. and afterwards sit down, 
her orntion remains, and is not annulled, as 
her sitting does not imply rejection, but 
rather the contrarv, since her attention is 
thereby more collected.—And the rule is 
the same where the woman, being seated, 
leans unon a pillow, or having leaned upon 
her pillow (at the time the husband speaks), 
sits up without a pillow, because these are 
no more than changes from one mode of 
sitting to another, and d¢ not import rejec- 
tion any more than where a person sitting 
upon one part changes and sits upon another. 
—Our author remarks that this is the doc- 
trine of the Jama Sagheer, and is most ap- 
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proved.—It is elsewhere said, that where the 
woman is sitting up without a pillow, and 
then leans upon a pillow, option no longer 
remains, as this shows an _ indiffzrence re- 
specting it am oun iny to a rejection. 

A wife muy signify her wish to con-ult 
her friends, without prejudice to her right of 
option —ir the woman, on receiving a liberty 
of opinion, say that she wishes to sze her 
father in order to consult him, or to get 
witnesses, in order to have their evidence, 
her option remains, because counsel is ex- 
pedient in every business, and witnesses are 
requisite to controvert the husbind’s dental 
of the fact; and hence neither of these 
wishes expressed on her part is a proof of 
rejection, 

Ir the woman be ridinz upona quadruped 
orina camel-litter, and stop the animal on 
her husband’s offer of liberty, still the right 
of option is not annulled; but if she pro- 
ceed upon her journey, it is annulled be- 
cause the going on or stopping of the animal 
is the same with those acts in the woman, 
since its motions depend upon the rider. 

A soat or ship is the same asa house, as 
by the going on of the vessel the woman’s 
option is not annulled; because its motion 
does not always depend upon the person 
whom it carries. 


Section ITI. 
Of Masheeat or Will 


Where a man empowers his wif: to divoce 
herself in express terms, the divorce which 
follows is reversible.—IF a man say to his 
wife, ‘‘divorce yourself,’’ not having any 
particular intention, or intending one divorce, 
and the woman reply, ‘‘I have divorced my- 
self,’’ a single divorce reversible takes place ; 
and if she were to say, “I have given three 
divorces,’’ three accordingly take place ; 
where such is the intention of the husband : 
the reason of this is that divorce, being a 
general expression, takes place in the lowest 
species ; but as, like other generic nouns, it 
also applies to the whole, an intention of 
three divorces is admitted: and, where there 
is no particular intention, a single divorce 
reversible takes place, because the power of 
divorce is delegated to the wife in express 
terms, and express divorce occasionsa divorce 
reversible.—If the husband should in this 
case intend two divorces it is not admitted, 
because a generic noun does not bear that 
construction, where the woman is free ; but, 
if she be a slave, an intention of two divorces 
is admitted, that being considered as the 
whole, with respect to her. 

Although her reply be expressed in the form 
of an irreversible divorce.—Ir a man say to his 
wife, ‘‘divorce yourseelf,’’—and she reply, “ʻI 
have e a myself,” a divorce reversible 
takes place, because separation is of the same 
nature with divoree, since, if a husband 
were to say to his wife, “I have irreversibly 
separated you [from me], intending divorce, 
a divorc irreversible takes place ;—and, in 
the same manner, if the woman were (as 
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here) to say, ‘ʻI have separated myself,” and 
her husband reply. “I have consented 
thereto,” she becomes irreversib'y divorced ; 
and hence the expression of the woman, “I 
have irrevers.bly separated myself,’’ stands 
the same as the husband’s delegation, which 
is of simple divorce ; but here the description 
of irreversibility which the woman has added 
to the simple divorce is held to be nugatory : 
and the simple divorce only takes place ; no 
ifshehad replied, ‘1 have repudiated my- 
self by one irreversible divorce,” in which 
case a divorce reversible only would take 
place ; contrary to a reply of option, for if 
she were to answer, ‘I have chosen myself,’’ 
no divorce whatever would take place, as 
these words are not of the same nature with 
divorce, for which reason it is that if a man 
were to say to his wife, “I have chosen you,’’ 
or ‘choise !” intending divorce, no divorce 
whatever takes place; and in like manner, 
if the woman were to speak first, saying, 
“I have chosen myself,” and her husband 
reply, “I have consented,’’ no divorce whate 
ever takes place ; yet it is an universally 
received doctrine, that if the woman say, “I 
have chosen myself,’’ in reply to a delegation 
of option, divorce takes place ; but the words 
of the husband in the present case, namely, 
‘‘divorce yourself,” is not a delegation of 
option, and hence the reply of the woman, 
as above stated, ‘‘l have chosen myself,” is 
nugatory. 

Ir is recorded, as an Opinion of Haneefa, 
that inthe present case divorce does not take 
place from the reply of the wife, “I have 
separated myself,” because the woman acts 
contrary to thé power vested in her, by 
taking upon her to pronounce a thing diffe- 
rent from that delegated to her by her hus- 
band, as the expression ‘‘separated’’ is 
different from divorce, the one being implica- 
tive and the other express ; and the husband 
delegated express divorce only. 

The power, when thus granted, cannot be 
yetracted —Ir a husband say to his wife, 
“divorce yourself,” he is not at liberty to 
retract, as his expression involves a vow,® 
because he has, in this instance, suspended 
divorce upon the execution of it by his wife, 
and a vow is an obligatory act, for which 
reason a man is not allowed to recede from 
it. If, however, the woman rise from her 
seat, or remove from the place, the words of 
the husband, as above, transferring the power 
of divorce to her, are annulled, their force 
being confined to the situation where the 
offer is made :—contrary to where he says to 
her, ‘‘divorce your Zirra [fellow-wife],’’ as 
aie ee. e tenet tees eee eee ee 

*Literally, “his words express (or amount 
to (a Yameen,” that is to say, suspend the 
matter spoken of upon the occurrence of some 
condition on the event of which that matter 
takes place, independent of any further 
volition on the part of the speaker ; and it is 
therefore, with respect to him, absolute and 
unretractable. Yameen is here translated 
vow, as the above is one definition of vow.» 


92 DIVORCE. 


m ere a nee et 


this isa commission of agency, which is not 
restricted to place, and may be therefore 
re‘'racted to the constituent whenever he 
pleases. 

The power may be granted generally.—IF 
a husband say to his wife, ‘‘divorce yourself 
when you please,” she is at liberty to divorce 
herself either upon the spot or atany future 
period, because the word when extends to 
all times ; and hence it is the same as if he 
were to say, ‘‘divorce yourself at whatever 
time you like.” 

Ir a man say to another, ‘‘divorce my wife," 
the person thus addressed may divorce her 
either upon the spot at any other time, 
and the husband may also retract, because 
this is a commission of agency, and therefore 
is not absolute, nor restricted in point of 
place ; contrary to where he says to his wife, 
“divorce yourself,’’ this being a transfer of 
power, not a commission of agency,* as the 
woman thus addressed acts from herself and 
not from another. But if a man say to 
another, ‘divorce such an one my wife,” 
(adding) “If you please,” the man is em- 
powered to divorce the wife upon the spot 
only : and here the husband cannot retract. 
—Ziffer says that this and the proceeding 
case are alike, the addition of '‘if you please’ 
in the one instance, or the omission of it tn 
the other, making no difference, because the 
person so commissioned afterwards acts from 
his own will, like an agent in sale, to whom 
it may have been said, ‘‘sell this thing if 
you please.’’ The argument of our doctors 
is that the words of the husband are a transfer 
of power, as he suspends the divorce upon 
the will of the person whom he addresses, 
and he is the principal who acts from his 
own will ; divorce, moreover, admits of sus- 
pension, whereas sale does not. 

A wife empowered to give herse’f three 
divorces may give herself one divorce.—IF a 
man say to his wife, ‘give yourself three 
divorces,’’ and she give herself one divorce 
only, it takes place accordingly, because, 
having been empowered so far as three 
divorces, it necessarily follows that she is 
enabled to give a single one. 

But, when empowered to give herself one 
divorce only, she cannot give herself three.— 
IF a man say to his wife, ‘‘divorce yourself 
once,” and she give herself three divorces, 
nothing whatever takes place, according to 
Haneefa. The two disciples say that a single 
divorce takes place, because the woman has 
done that to which she was empowered, 
together with that to which she was not em- 
powered ; and hence it is analogous to a case 
in which a husband says to his wife, “I re- 
pudiate you by a thousand divorces” where 
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*That is to say, after being thus em- 

wered, she stands as a principal in the 
executinn of divorce, and not as an agent: 
and a commission of agency may be annulled 
at pleasure, whereas the power devolved to 
another to act as a principal cannot be so. 


three divorces take place, because he has 
pronounced that to which he is empowered 
along with that to which he is not empowered ; 
consequently the former takes effect, but the 
latter is nugatory ; and so likewise in the 
present case —The argument of Haneefa is 
that the wife has, in this case, attempted to 
do anact, the power of doing which has not 
been delegated to her by her husband, and 
hence she appears to divorce herself, first, 
and not inreply to the desire expressed by 
him, as he has empowered her so far as one 
divorce only, and between three divorces and 
one there is contradiction, the word three 
expressing a compound number, and onea 
single unit ; contrary to where a man pro- 
nounces athousand divorces upon his wife, 
as here three take place, because he acts in 
consequence of the desire of another; and 
contrary also to the preceding case (viz. 
where the husband desires his wife to re- 
pudiate herself by three divorces, and she 
declares one only), for here one divorce takes 
place on account of her being empowered so 
far as three: whereas, in the present case, 
she is not empowered so far as three, and 
having acted contrary to the power vested in 
her, what she does is nugatory. 


Where the wife’s reply disagrees with the 
husband’s declaration in respect to the nature 
of the divorce, it takes place according to his 
declaration, not according to her reply.—-Ir 
a man desire his wife to repudiate herself by 
a reversible divorce, and she divorce herself 
irreversibly, or the contrary, that mode of 
divorce takes place which was desired by the 
husband: thus, if a man say to his wife, 
“give yourself one divorce reversible,” and 
she reply, “I have given myself a divorce irre- 
versible,’’ a divorce reversible takes place, 
because the woman has declared a divorce in 
express terms, but with an additional descrip- 
tion, andthe latter is nugatory, as being 
cortrary to the desire expressed by the 
husbend; but the former (which is in its 
nature reversible) takes place, as being in 
conformity to the husband’s desire :—and, 
on the other hand, if the husband say to his 
wife, ‘‘give yourself one divorce irreversible,’ 
and she reply. ‘‘I have given myself” a 
divorce reversible,” a divorce irreversible 
takes place, because the description of rever- 
sibility attached to the divorce by the wife is 
nugatory, since the husband, having himself 
affixed a description to it, does not require 
more of his wife than simply divorce, without 
any description; hence it is the same as if 
she had pronounced the divorce itself ina 
defective way: thus the divorce takes place 
under whatever description may have been 
affixed to it by the husbad, whether req 
versible or irreversible. 

Where the power is conditional upon the 
pleasure of the wife, it is annulled by her 
reply disaccording with the husband's declara- 
tion.—Ir a man say to his wife, divorce 
yourself thrice, if you please,’’ and she give 
herself one divorce, no effect whatever fol- 
lows, because the meaning of his words is 
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‘if you desire three divorces, repudiate 
yourself,” and the woman giving one only, 
it appears that she does not desire three, and 
hence, the condition not being {ulfilled, the 
divorce does not take place. 

Ir a man say to his wife, ‘‘divorce yourself 
once, if you please,” and she give herself 
three, no divorce whatev.r ensues, according 
to Haneefa, because a desire of one divorce 
only is essentially different from a desire of 
three, this being analogous to a case of 
execution as before mentioned, that is to 
say, as the execution of three divorces in 
that instance was demonstrated to bea sen- 
sible contradiction to that of onc ; so, in the 
present instance, a wish for three is con- 
tradictory to a wish for one; and, from 
the woman pronouncing upon herself three 
divorces, it appears that she was not desirous 
of one; and hence the condition is not 
fulfilled.—The two disciples say that one 
divorce takes place on this occasion, becausc 
a desire for one divorce is comprehended in 
a desire for three, on the same principles as 
the execution of three divorces comprehends 
that of one (agrceably to their doctrine before 
mentioned) ; and hence the condition is 
virtually fulfilled. 

And so also, by her suspending her will 
up:n that of her husband.—Ir a man make a 
delegation of divorce to his wife, by saying 
to her, “you are divorced if you be desirous 
of it,’’ and she reply, “I am desirous, if you 
desire it,’ and he reply, in return, “I am 
desirous’ (intending divorce), the delega- 
tion is void, because the husband has sus- 
pended the divorce upon the will of the 
women where that is unrestricted, that is to 
say, independent of anything else ; but, from 
the conversation, it appears that she sus- 
pends her will upon that of her husband, 
and hence the condition of divorce, namely, 
the independent will of the worhan, is not 
fulfilled ; thus she does not act from option ; 
and the delegation is void of course.—The 
words of the husband, in the last reply, 
namely, “Iam desirous,” are not effective 
of divorce, although such be his intention, 
because there is no mention whatever of 
divorce in the words of the woman, from 
which the husband’s wish to that effect 
might be inferred in his answer, and the 
intention alone does not suffice, as it has no 
operation with respect to a thing not men- 
tioned ; whereas, if he were to say, “Iam 
desirous of your divorce,’’ it takes place if 
he so intend it, because he in this case 
appears to give divorce de novo, as a desire 
expressed with respect to any thing implies 
the existence of that thing, and hence his 
expression, ‘‘I am desirous of your divorce,” 
is as if he were to say, “I cause your divorce,” 
which accordingly takes place : contrary to 
what would follow, if he were to say, ‘‘I 
intend your divorce,’’ in which case divorce 
would not take place, because an intention 
expressed does not imply the existence of the 
thing intended.—If, moreover, in the case 
now recited, the woman were to reply, “I am 
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desirous if my father be so,” or, “if guct 
a circumstance happen” (meaninga circum. 
stance which does not yet exist), and the 
father afterwards signify his desire, or the 
circumstance upon which she has suspended 
the divorce come to pass, yet divorce does not 
take place, and the delegation is void :-—but 
if she in saying, “if such a thing happen,” 
mean a thing which has already passed, 
divorce takes place, because suspension upon 
a condition already fulfilled amounts to im- 
mediate or unsuspended divorce. 

When the power is expressed with an un- 
restricted particle (in respect to time), it is 
perpetual, extending to all times, and places. 
—Ir a man say to his wife, ‘‘you are divorced 
when you please,” or, ‘‘whenever you please,” 
and she reject his offer, saying, “I am not 
desirous of ıt” her rejection is not final, for 
here the power vested in her is not confined 
to the place or situation where it is delegated, 
on which account she is at liberty to use it 
either there or elsewhere, because the terms 
when and whenever are used with reference 
to all times, and extend to every time indis- 
criminately, and hence the sense of the ex- 
pressions, ‘‘when you please,” and ‘‘when- 
ever you please,” is at whatever time you 
please,” and they are, therefore, not confined 
to place. Andif the woman reject at pre- 
sent, still it is nota final rejection, because 
her husband has empowered her to divorce 
herself at whatever time she pleases, where- 
fore the power does not apply t> the time 
when she does not please.—-But it is to be 
observed thatthe woman is not it this case 
authorized to pronounce upon herself more 
than one divorce, because the words when 
and whenever apply to all times, but not to 
more than a single divorce; thus she is 
authorized to divorce herself at whatever 
time she pleases, but not to pronounce divorce 
as often as she pleases. 

[f a man say to his wife, “you are divorced 
as often as you please,’’ she is at liberty to 
divorce herself time after time, until three 
divorces, because the expression ‘‘as often’’ 
admits a repetition of the act :—but it is to 
be observed that this suspension of divorce 
upon the woman’s will is restricted solely to 
the marriage at present existing, and does 
not exend to that which may afterwards 
occur; and hence, if the woman give herself 
three divorces, and be again married to the 
same man, after being rendered lawful to 
him, and then pronounce divorce upon her- 
self, it does not take place, because a mar- 
riage has then arcurred de novo ;—and it is 
also to be remarked that the woman is not at 
liberty to pronounce the three divorces upon 
herself in one scntence, because the expres- 
sion “‘as often as,” implies unity, and does 
not admit of the circumstances to which it 
relates being taken collectively, and hence it 
is lawful for the woman to pronounce“three 
divorces upon herself at three separate times, 
but not at once. 

But not when it is expressed with an unre- 
stricted particle in respect to place.—IF a man 
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say to his wife, ‘‘you are divorced wherever 
you please,” yet the woman cannot divorce 
herself but in that place ; and if she rise from 
her place before she pronounce it, her will is 
not regarded afterwards, because the words 
wherever, or whatsoever, are adverbs of 
place, and divorce has no connexion with 
place ; the word wherever is therefore nuga- 
tory, and the will only remains, which 1s 
confined to the precise place, contrary to the 
case of time (that is, where the husband says, 
“when you please’), to which divorce has a 
relation, as it may take place at one time and 
not at another. and hence the mention of 
time in divorce is regarded, whether it be 
particular, as ‘‘you are divorced to-morrow;”’ 
or general, as ‘‘you are divorced when you 
please.’’ 

Ir a man Say to his wife, ''you are divorced 
how you please.” and she remain silent, a 
divorce reversible takes place, whether she 
be desirous or not: or, if she break silence, 
and say, I am desirous of one divorce re- 
versible,’’ and the husband reply, ‘’such also 
is my desire,’’ divorce takes place accord- 
ingly, because a conformity is established 
between the will of the wife and the inten- 
tion of the husband; but where the wife 
desires three divorces, and the husband only 
one divorce irreversible, or the contrary, a 
divorce reversible takes place, because her 
act is rendered nugatory by the non-con- 
formity of her will with that of her husband, 
and his words (viz. ‘‘you are divorced’’), re- 
main, which are effective of a divorce rever- 
sible : but ifthe husband have no particular 
intention, the will of the wifê alone is re- 
garded, insomuch that, whether she desire three 
divorces, or only one irreversible divorce, it 
takes place accordingly, in the opinion of our 
modern doctors, as this is what a right of 
op'ion requires.—T he compiler of the Hedaya 
observes that Mohammed, in the Mabsoot, 
says that the taking place of one divorce in- 
dependent of the will of the wife, as above, is 
the doctrine of Haneefa; but that, with the 
two disciples, divorce does not take place so 
long as the woman does not divorce herself ; 
thus she has her option of either one divorce 
reversible or irreversible, or of three divorces : 
and the same difference of opinion subsists 
with respect to manumission ; that is to say, 
if a master say to his slave, ‘‘you are emanci- 
pated how you please,’’ the slave is free upon 
the instant, according to Haneefa; whereas, 
according to the two disciples, he is not free, 
so Jong as he is not desirous of being so.—The 
argument of the latter is that the husband 
has delegated to his wife f power to effect 
divorce upon herself under whatever descrip- 
tion she pleases, whether a single divorce re- 
versible or irreversible, or three divorces ; 
and hence it is indispensibly requisite that 
the divorce itself be also suspended upon her 
will, so that a will shall be confimed to her 
in all circumstances that is, both before 
carnal connexion and after it ; for, if the 
divorce itself were not suspended upon the 
will of the wife, it would follow that the wife 


could have no will with respect to the 
description of the divorce before carnal con- 
nexion, as before consummation she cannot 
give herself three divorces, since in such case 
the wife becomes irreversibly repudiated by 
a single divorce before the passing of her 
Edit, and no longer remainsa subject of 
divorce.—The argument of Haneefa is that 
the word “how” implies a requisition of 
description ; now delegation of the descrip- 
tion of a_ thing requires the existence of the 
subject of it, and divorce cannot have 
existence but by taking place. 

Ir a man say to his wife, ‘‘you are divorced 
by as many as you please,” or ‘by what you 
please,” she is empowered to divorce herself 
by whatever number she pleases, as the ex- 
pression as many as and what are used with 
relation to number; and hence the husband 
appears to have delegated a power to the 
woman with respect to whatever number she 
may approve. If, however, she rise from her 
place before pronouncing any divorce the 
delegation is void ; or, if she reject, her rejec- 
tion is final, because this sort of singular 
delegation does not argue or admit a repeti- 
tion of the act ; and the address implying a 
thing required to be immediately determined 
upon, consequently demands an immediate 
answer. 

Ir a man say to his wife, ‘divorce yourself 
what you please, out of three,’’ she is em- 
powered to give herself one or two divorces, 
but not three, according to Haneefa.—The 
two disciples, on the contrary, maintain that 
she may give herself three divorces, if so in- 
clined.—The arguments on both sides arc 
drawn from the Arabic. 


CHAPTER IV. 
a 
OF DIVORCE BY YAMEEN OR CONDITIONAL 
€ vow. 


Definition of the term Yameen with respect 
to divorce.-By Yameen is: here understood 
the suspension of divorce upona circumstance 
which bears the property of a condition, and 
this suspension is termed Yameen, because 
Yameen, in its primitive sense, signifies 
strength or power; and the suspension isa 
motive to the suspender to be strong in the 
avoidance of the condition in such a manner 
that he may not be subjected to the conse- 
quence or penalty, which is divorce or manu- 
mission. 

ivorce pronounced with a reference toa 
future marriage, takes place upon the occur- 
ence of such marriage.—WHERE a man re- 
fers of annexes divorce to marriage (that is, 
suspends it upon marriage), by saying to any 
strange woman, “if I marry you, you are 
divorced,” or by decld4ring “any woman 
whom I may marry is divorced,” in this case 
divorce takes place on the event of such mar- 
riage —Shafei maintains that divorce does 
not take place, the Prophet having said that 
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there is no divorce antecedent to marriage.— 
The argument of our doctors is that the 
annexing of divorce to marriage is a Yameen, 
or suspension, as appears from its containing 
acondition and a corsequence, and prescnt 
authority is not requisite to its propriety, 
because the divorce does not take place until 
the occurrence of the condition, at which 
time the authority necessarily takes place ; 
and the end which it answers, before the 
occurrence of the condition, is, that it re- 
strains the vower from marrying that woman, 
as his meaning in the expression is, “I will 
not marry you, or, if I do, you are divorced.” 
With respect to the saying of the Prophet 
cited by Shafei, it goes to the prohibition of 
immediate divorce only, and not of that 
which is suspended upon the occurrence of a 
future possible event. 

Or upon the occurrence of any other cir- 
cumstance on wh.ch ıt may be conditionally 
suspended.—IF a man annex divorce to a 
condition specified, by saying to his wife, ‘‘if 
you enter this house you are under divorce,” 
the divoce takes place upon the occurrence 
of the condition. This is universally ad- 
mitted by the learned, because of the exis- 
te-ce of the matrimoni.! authority, at the 
tıme of the husband's declaration ; and it is 
evident that this declaration remains in force 
until the condition be accomplished. 

Provided it be pronounced during an actual, 
or with reference to an eventual, possession 
of authority —Bur the annexing of divorce 
to marriage is not lawful, unless the vower 
be either authorized at the time, or annex 
divorce toa future possession of authority ; 
as it is indispensably requisite that the 
penalty be a thing of probable occurrence, 
in order that the apprehension of it may 
operate upon the fears of the vower, and that 
thus the property of Yameen (viz. restraint 
from the apprehension of penalty), do really 
exist at the time of declaring the eondition, 
in virtue either of present authority, or ofa 
reference to a future authority, ° 

Osjyecrion —What is now said appears to 
contradict the doctrine advanced in the pre- 
ceding case, of a man annexing divorce to 
marriage, by saying toa strange woman, ‘‘if 
I marry you, you are divorced,” for in that 
case he is neither in present authority, nor 
does he annex divorce to the future posses- 
sion of it. 

Rep._y.—Although he does not annex the 
divorce toan existing right, yet he annexes 
it to the cause of a right which may exist, 
(namely, marriage*), and annexation to the 
cause is the same as to the right itself, be- 
cause in the former the latter is involved.— 
But ifa man say to a strange woman, ‘‘if 
you enter suchan house you are divorced,” 
and he afterwards marry her, and she then 
enter the said house, divorce does not take 
place, because in this case, he is neither in- 
vested with any pr&ent right, nor does he 


_*Marriage being the cause of the right to 
divorce. 
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annex the divorce either or a future right or 
to the cause thereof, 

Five conditional particles of various effect. 
—TuE coditional particles are as follows, 
viz .: “if,” “when,” “whenever,” ‘‘when- 
soever,” and ‘‘as often as,’’—~Of these the 
particle “if” is solely conditional ; in the 
use of the others condition is implied.—And 
under the four first of these expressions, 
upon the condition being fulfilled, the Ya- 
meen, or vow, is completed, and no longer 
exists ; that is to say, if the condition should 
again occur, the penalty is not incurred a 
second time, because the words above men- 
tioned do not involve all future acts of the 
kind expressed in the condition, nor do they 
demand a repetition of the penalty ; and 
hence, where the act . hich constitutes the 
condition is once found to occur, the condition 
is fulfilled, and no longer remains ; and the 
vow docs not continue in force without the 
condition ; but from this rule must be ex- 
cepted the expression ‘‘as often as,’ which 
applies universally, and such being the case, 
it is requisite that the penalty be repeatedly 
incurred :—in every case, therefore, where 
divorce is the penalty derived from the use 
of “as Often as,” it repeatedly takes place 
uron the recurrence of the condition. 

Ir a man say to his wife, ‘‘you are divorced 
as often as you enter, the house,’’ and she 
enter it three times, and then marry another 
men, and afterwards again marry her first 
husband, and the condition should then 
occur, divorce does not take place, as no 
penalty remains on account of its having 
been completely incurred in the three 
divorces which ,followed the repetition of 
this act in the first marriage; and as the 
continuance of a Yameen, or conditional 
vow, Gepends upon the continuance of the 
condition and the penalty, when these no 
longer remain the vow discontinues also. 

Ir the words ‘‘as often as” be introduced 
‘in reference to marriage, by a man saying, 
“as often as I marry any woman she ig 
divorced,” divorce takes place upon every 
instance of his marrying afterwards, though 
he should marry the woman a second time, 
after her having been in the interim married 
to another, because here the penalty is re- 
ferred to the power he possesses of divorce, 
which is a consequence of marriage; and as 
this power is not restricted to any particular 
instance, but invariably accompanies every 
marriage, it follows that the penalty must 
take place upon every occurrence of the con- 
dition. 

A conditional vow of divorce is not an- 
nulled by the 4xtinction of property.—A 
CONDITIONAL vow of divorce is not annulled 
by the extinction of the right ; that is, if a 
man say to his wife, ‘‘you are divorced, 
when you enter this house,” and the after- 
wards give her one or two divorces, and her 
Edit be completed, the force of the vow still 
continues under the extinction of right oc- 
casioned by such divorce ; because the con- 
dition specified, namely, her entrance into 
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the house, has not yet been accompl'shed, 
and therefore still continues to exist ; and 
the penalty remains, because of the continu- 
ance of its subject; wherefore the vow also 
continues : thus, if the condition take place 
during the existence of right, the vow is ac- 
complished and divorce takes place, because 
of the occurrence of the condition, and be- 
cause the subject is liable to the penalty ; 
and if it occur under the extinction of right, 
as above, the vow is done away, on account 
of the condition having occurred: but no 
divorce takes place, because in this case the 
woman is not a subject of divorce ; for a sub- 
ject of divorce isa woman who is a property 
according to the right of marriage 

Case of a dispute between the parties con- 
cerning the occurrence of the condition.—If 
a husband and wife differ concerning the 
condition, the former ascerting trat it had not 
yetoccurred, and the latter that it had, the 
declaration of the husband is to be credited, 
unless the woman produce proof in support 
of her allegation, because the husband is as 
the defendant, denying the existence of di- 
vorce,and the consequent extinction of his 
richt ; whereas the wife is as the plaintiff, 
affirming it. This relates to a case where 
the condition is of sucha nature that its oc- 
currence may be ascertained by other means 
than by the testimony of the wife herself ; 
but if it be of such nature that no evidence 
but her own is competent to the ascertaining 
of the condition, her declaration is to be 
credited in preference to that of her husband 
This, however, holds with respect to herself 
only, and not with respect to any other 
woman ; for ifa man say to his wife, ‘upon 
the coming on of your courses you are 
divorced, and also such an one my other 
wife,’ and the woman afterwards declare her 
menstruation to have commenced, divorce 
takes place upon her only, and not upon the 
other wife. Thnis proceeds upon a favourable 
construction. Analogy would suggest that 
divorce does not take place upon her either, 
because she is in this case in the character 
of plaintiff, affirming the occurrence of the 
condition, and the consequent divorce, and 
the husband is as the defendant, denying ; 
and the declaration of a plaintiff is not to be 
credited but upon proof; but the reason for 
the more favourable construction of the law 
in this instance is that the woman is in- 
quisitor with respect to herself, as oc- 
currence of her courses cannot be known but 
through her; and hence her declaration is 
credited on this occasion as well as in cases 
of Edit, or carnal conjunction ; that is to 
say, if a woman, having been divorced, should 
declare that “her Edit haVing passed, she 
had then been married to aman, who hav- 
ing duly consummated, had then divorced 
her, and that her Edit from that husband 
had also elapsed,’’ this her declaration is 
credited, so as to render her lawful in mar- 
riage to her first hushand ; and in the same 
mannét the declaration of the wife is credited 
with respect to herself in the present instance ; 
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but it is not so with respect to the other wife» 
beeause this one is only in the character of a 
witness with resvect to the other, and the 
declaration of a single witness is not to be 
credited, especially where she is liable to 
suspicion, which must be the case in the 
present instance, on account of the enmity 
subsisting between her and the other, from 
the latter being her Zirra, or fellow wife ; 
whence her declaration respecting such an 
one is not credited. 

Ìn the same manner, if aman say to his 
wife, ‘if you be desirous that Gop should 
torment you with hell fire, you are divorced, 
and this my slave to fiee,” and she reply, “I 
am desirous of such torment,’’ or if he should 
say, ‘if you love me you are under divorce, 
and this my other wife along with you,” and 
she reply, “I love you,” in both cases divorce 
takes place upon the woman who is addressed 
in these terms ; but the slave is not eman- 
cipated in the former instance, nor is the 
fellow-wife repudiated in the latter, for the 
reasons mentioned in the precceding case. 

Osjectron.—It would appear that divorce 

ought not to take place in the former of these 
instances, as the falsehood of the woman’s 
reply is evident, since no one can be supposed 
desirous of hell fire. 
_ Repry.—The falsehood is not certain, as 
it is possible that her hatred of her husband 
may be sufficiently violent to induce her to 
wish for a release from him at the expense 
even of infernat torments. But notwith- 
standing that the penalty (to wit, divorce) 
be annexed to her reply, with respect to this 
woman, although she speak falsely, yet 
with respect to the other person who is 
named, divorce or manumission are not so 
annexed, and consequently that person is 
unaffected by it. 

Rule in case of divorce suspended upon the 
courses —Ifa husband suspend divorce upon 
the coming of his wife’s courses, saying, 
‘‘upon thé coming of your courses you are 
divorced,’’ and she afterwards perceive the 
signs of the menstrual discharge, the divorce 
does not take place until the discharge shall 
have continued for three days, as that which 
terminate within a less time is not a regular 
discharge ; but where the discharge has con- 
tinued for three days, divorce is decreed 
from the period of its commencement. 

_ Bur if a man say to his wife, ‘‘you are 
divorced upon one term of your courses,’’ 
she is not repudiated until she become clean 
from her next succeeding courses, and her 
Tohr, or term of purity, arrive ; because 
by one term of the courses is to under- 
stooda complete menstruation, and men- 
struation is not complete until and return 
of the term of purity. 

Anp if he say to her, “you are divorced 
when you fast a day,” she becomes divorced 
on the sunset of the first day on which are 
fasts : but if he only say,, ‘you are divorced 
when you fast,” her divorce takes place from 
the first time that she beginsa fast. The 
proofs are drawn on this occasion from the 
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term of those expressions in the original 
idiom. 

Ir a man say to his pregnant wife, “if you 
bring forth a male child you are divorced 
once, and if a female, twice,” and she should 
happen to produce twins, a son and a daughter, 
and it be unknown which of them was first 
born, the Kazee is here to decree a single 
divorce; but caution dictates that it be 
regarded as two divorces —-In this case the 
woman's Edit, or term of probation, is 
accomplished by her delivery; for if she 
brought forth the son first, a single divorce 
would ;take place, and her Edit would be ac- 
complished by the birth of the daughter, 
after which no other divorce could take place 
on account of the birth of the latter, as the 
accomplishment of the mother’s Edit tncludes 
a complete dissolution of her marriage, under 
which divorce cannot take place; and, on 
the other hand, if she brought forth the 
daughter first, two divorces take placc, and 
her Edit is accomplished by the birth of the 
son, after which no other divorce could take 
place, for the same reason; hence, in the 
first instance, one divorce only would take 
place, and in the second two divorces; but 
in the present case the second divorce is 
not decrecd, on account of the doubt ‘in 
which the matter is involved ; yet (as was 
already observed) caution dictates that 
this Le considered as amounting to two 
divorces. 


Cases of divorce suspended upon acts 
which admit of frequent repetition.—* IF 
a man say to his wife, ‘af you converse with 
Zeyd and Amroo, you are under three di- 
vorces,’’ and he afterwards give her a single 
divorce, and she become separated by the 
accomplishment of’ her Edit, and she then 
converse with Zeyd, and afterwards again 
marry her former husband, and then converse 
again with Amroo, she falls under two di- 
vorces together with the first.—In all three 
divorces, Ziffer maintains that on this oc- 
casion no divorce whatever takes pldce.— 
This case may be considered in four different 
views :—First, where both the conditions 
appear, to wit, converse with both Zeyd and 
Amroo within marriage, in which case di- 
varce would follow evidently ;—SEcoNDLY, 
where both conditions appear without mar- 
riage, in which case divorce does not take 
place, the reason of which is also evident ;— 
Turrpiy, where the first condition exists 

“In this and the succeeding passages a mat- 
ter must be adverted to which it is necessary 
to understand, in order that their sense may 
be fully comprehended. When a.man pro- 
nounces two or three csnditional divorces, 
these remain so far in force that they recur 
upon the recurrence of the condition, even 
after an intervening marriage ; but any di- 
vorce by which thag marriage may have been 
dissolved is then counted in with that which 
thus recurs upon the recurrence of the con- 
dition 
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within marriage and the second without,*® 
in which case likewise divorce does 1.ot take 
place, as that penalty cannot follow without the 
existence of the n arriage ;—and, FOURTHLY, 
where the first condition exists without the 
marriage, and the second within itt ;—and 
this ıs the case concerning which Ziffer differs 
from our doctors. —The argument of Ziffer is, 
that as the existence of marriage is condi- 
tional to the divorce taking place at the time 
of the occurrence of the last condition, so it 
is in the same manner conditional at the time 
of the occurrence of the first condition, be- 
cause they are both (with respect to the rule 
of divorce) as one thing, since that divorce 
cannot posstbly take place without the con- 
currence of both of them. To this our doctors 
reply that the case now under consideration 
is a vow, which, being an act affecting the 
maker of it, rests upon his competency ; now 
the existence of marriage, at the period of 
suspension (that is, of making the vow), is 
made conditional, in order that the penalty 
may toa certainty casue at the period of the 
conditions specified taking place : and, in the 
present case, marriage actually existing at 
the period of suspension, the vow holds good : 
and the existence of marriage is also rendered 
conditional at the time of the condition being 
completely fulfilled, in order that the penalty 
may take place within marriage; because 
this penalty is divorce, which cannot take 
place but within marriage: but, in the pre- 
sent case, the time of the occurrence of the 
first condition is neither a period within 
which the vow has any force, nor in which 
the penalty can take place; wherefore that 
interval ig considered merely as the time 
of the continuance of the vow, to which 
the existence of marriage is not abso- 
lutely necessary, as it dcpends upon the 
vower, a vow being an act peculiarly 
affecting the maker of it, as was already 
remarked. 


Case of a man first procuring a conditional 
divorces, and then repudiating his wife by two 
express divorces.—] If a man say to his wife, 
‘if you enter this house you are under three 
divorces,’’ and he afterwards repudiate her 
by two express divorces; and her Edit be 
fulfilled, and she be afterwards married to 
another man, and he have carnal connexion 
with her, and divorce her, and she be then 
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That is to say, where the first occurs 
within the first marriage and the second in- 
termediately between the dissolution of that 
and the commencement of the second mar- 
riage. 

S That is to say, where the first occurs 
intermediately between the dissolution of the 
first marriage, and the commencement of the 
second, and the second within the second 
marriage. 

tThis and the following are termed cases 
of obliteration. They are ¿more fully treated 
of under the article Aila. 
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married to her first husband, and after 
that enter the said house, three divorces 
take place upon her, according to the two 
Elders.*—Mohammed says that no more can 
take effect upon her than the one divorce 
remaining after the two which she had 
already received, as above ; and such also 
is the opinion of Ziffer. The foundation of 
this difference, in point of doctrine, is that the 
two divorces are held, by the Elders, to have 
been entirely annihilated by the circum- 
‘stances of the intervening marriage, and 
hence the first husband still continues em- 
powered with respect tothe three divorces 
{conditionally declared as above! upon the 
woman returning to him; contrary to Mo- 
hammed and Ziffer, who hold that they are 
not annihilated, and therefore that in such 
event he continues empowered only with 
respect to the remainder of the three (as 
shall be hereafter explained). The effect of 
this difference of opinion appears in a case 
where a husband, having suspended one 
divorce upon the circumstance of his wife’s 
entering a certain house, afterwads repu- 
diates her by two divorces, and the woman, 
after having married another man, returns 
to her first husband, and then enters the 
house, in which case she falls under the rigor- 
ous prohibition, according to Mohammed, the 
two former divorces not having been annihi- 
lated by the intermediate marriage; but, in 
the opinion of the two Elders, she does not 
fall under the rigorous prohibition, as they 
conceive the two former divorces to have 
been annihilated. 


Or by three express divorces.—-IF a man 
say to his wife, ''you are under three divorces 
if you enter this house,’’ and he afterwards 
repudiate her by three express divorces and 
she marry another man upon the expiration 
of her Edit, and after being divorced by him, 
be again married to her former husband, 
and then enter the said house, no effect what- 
ever ensues —Ziffer says that three divorces 
take place, because three divorecs are sus- 

ended generally upon the condition, whether 


in virtue of the right from the present exist--° 


ing marriage, or of that which recurs after 
the intervening marriage with another; and 
the expression is general, and not restrictive ; 
hence, therefore, the occurrence of the three 
suspended divorces may still be conceived 
possible after the three divorces before given ; 
for which reason the vow also continues in 
force, as the permanence of that is implied 
in the possiblity of such occurrence. The 
argument of our doctors is that the penalty 
does not consist of three diverces generally, 
but of the three suspended divorces, with 
respect to which the husband is authorized, 
in virtue of the present existence of marriage, 
because he has imposed the vow upon him- 
self for the purpose of determent, and it is 
only the three divorces therein mentioned 
‘which can operate in that way, not those 
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*Haneefa and Aboo Yoosaf. 
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with respect to which he may be authorized 
by a subsequent marriage, an event the oc- 
currence of which is not probable, the chances 
being so much against it ; and the penalty 
consisting of those three particular divorces 
being done away by the three divorces (in 
consequence of which the subject of divorce 
no longer remains), the vow is also done 
away : but it would be otherwise if, after a 
vow expressed as above, the husband were 
to repudiate his wife by a single irreversible 
divorce, for there the vow remains in force, 
because of the permanence of its subject.* 
Case of divorce suspended upon carnal 
connexion with the wife —IF a man say to 
his wife, ‘‘when I have carnal connexion 
with you, you are under three divorces,” and 
he afterwards have carnal kowledge of 
her, divorce takes place upon the instant of 
such carnal connexion taking place; and 
here, although he should not immediately 
cease such connexion, yet he does not be- 
come liable for either a finet or a proper 
dower ; but the fine or dower becomes obliga- 
tory upon him if, after the shortest cessation, 
he should again have carnal connexion with 
her. This is analogous to a vow made with 
respect toa female slave ; for if a master say 
to his female slave, ‘‘when I have carnal 
connexion with you, you are free,’’ and he 
afterwards have carnal knowledge of her, 
she is emancipated on the instant of such 
connexion ; yet she has no claim to a fine, 
although he should not immediately cease ; 
but if, after a cessation, he again renew the 
connexion, she has then a claim to a fine. 
This is the doctrine of the Zahir Rawayet --- 
It is recorded from Aboo Yoosaf that a fine 
is due where he delays, although he should 
not entirely retreat and again renew the 
connexion, because this amounts to carnal 
conjunction after divorce or emancipation, on 
account of his continuing the act; but 
punishment is not due, since the whole is 
only one act. in which, #s'the conmencement 
affords no cause for punishment, so neither 
is punishment incurred by the accomplish- 
ment of it; but yet the fine is incumbent, 
as the commission of the carnal act upon a 
prohibited subject cannot be free from both 
punishment and fine. The grounds on which 
the Zahir Rawayet determines in this case, 
is that by Jama [the carnal act] is under- 
stood the commencement of the act: and 
continuation is not commencement; where- 
fore carnal connexion de novo is not im- 
plied ; contrary to a case of cessation and 
renewal, because in that case the connexion 
takes place after divorce; but yet, even in 
this instance, punishment is not incurred; 
on account of the doubt occasioned by the 
unity of place and of passion; but such 
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*The subject still remains, because, after 
a single divorce, a wife’ continues a legal 
subject of two atier divorces. until the ex- 

it. 
tMeaning the Akir, or fine of trespass. 
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being the case, the fine is incumbent, as the 
commission of the carnal act upon a pro- 
hibited subject cannot be free both from 
punishment and fine. 

Ir moreover, in the case now recited, the 
husband had suspended a reversible decree 
upon his com nission of the carnal act, the 
divorce is virtually reversed by his d lay, 
agreeably to Aboo Yoosaf; but if he cease 
and again renew, it is then reversed, accord- 
ing to all the doctors. 


Section 


Of Istisna : that is, Reservation or Exception 
Divorce, with a reservation of the will of 
God does not take place.—Ir a man say to 
his wife, you are divorced (adding) if it 
please God” without any stop between, dı- 
vorce does not take place, because the Pro- 
phet has said, ‘‘where a man makes a vow 
of divorce or manumission, saying, IF IT 
PLEASE Gop, he cannot be forsworn ;’’ and 
also, because the husband has here intro- 
duced the words ‘‘if it please Gon,” in the 
form of a condition, and hence the divorce is 
suspended upon the will of Gop, and does not 
take place until the occurrence of the condi- 
tion : but the will of Gop, not being known, 
nothing can be decreed which is suspended 
upon it.—And here, as the suspension de- 
stroys the effect of the preceding words, it is 
a condition that the same follow then con- 
nectedly, and without pause, as in other 
similar cases : and the words ‘'if it please 
Gop,” are here said to be introduced in the 
form of a condition, because they are not 
actually conditional, as by a condition is un- 
derstood a thing not at present existing, but 
the future occurrence of which is conceiv- 
able ; wherefore a thing now existing cannot 
be termed a condition; nora thing the exis- 
tence of which is impossible ; and the will of 
Gop ts of one or other of these descriptions. 

Unless it be pronounced with a patse 
between the divorce and the reservatioh.— 
W unar is here said proceeds upon a supposi- 
tion that the words, ‘‘if it please Gop,’’ fol- 
low the preceding words immediately, and 
without separation, by a pause; but if the 
man should first say, “you are divorced.” 
and remain a moment or two silent, and then 
say, ‘‘if it please Gop,” the virtue of the 
former words is established, beca use in tat 
case the additional words come in as a 
retraction from the first words which is not 
held legal. 

Ira man say to his wife, ‘you are di- 
vorced, if it please Gop,” and she die before 
the utterance of the latter words, divorce 
does not take place, because on account of 
the reservation, “if it please Gop,” the 
words preceding do not stand or operate asa 
desire expressed. 

OBJECTION.—As feath prevents divorce, 
that is to say, as if is on account of death 
that divorce cannot take place, it follows that 
the samé circumstance in the present case 
precludes the words, “‘if it please Gop,” and 
thereby prevents them from operating to 


annul the first words in their effect, and thus 
it would appear that on account of the 
woman’s dying as above, the divorce should 
take place upon her, she not having expired 
until after the words, ‘‘you are divurced,” 
and before the utterance of the reservation, 
"OF it please Gop. 

Repiy. —Death operates to the prevention 
of divorce on account of its cutting off the 
subject of it; but it dces not prevent the 
effect of the reservation in the present case, 
as the validity of reservation depends upon 
that of the declaration, which rests upon the 
husband, who is still living : but it would be 
otherwise if he should die before having 
uttered the reservation, as in that case it ls 
not added to the preceding words. 

Divorce pronounced with an exception in 
point of number takes place accordingly.— 
I; a man say to his wife, “you are under three 
divorces all but one,’’ two divorces, take place; 
and if he say, ‘‘all but two,” one divorc: 
takes place ; for it is a rule that this figure 
of specch termed Istisna, is expressive of a 
remainder from the whole ofa given number 
from which an exception is made; and this 
is approved, because there is no difference 
whatever between a man’s saying (for ex- 
ample), “I owe such an one nine Dirms,” or, 
uI owe such an one ten Dirms all but one ;” 
wherefore this mode of speaking by the ex- 
ception of a part from the whole is approved, 
because it amounts toa mention, simply, of 
what remains after the exception is made, as 
in the present Instance. 

Bur the exception of the whole from the 
whole is disapproved, since, after exception 
of the whole, nothing whatever remains the 
mention of which might be established; and 
hence, if a man say to his wife,’’ you are 
under three divorces all but three, the three: 
divorces take place upon her, because the 
exception of a whole from a whole is nuga- 
tory, and therefore not admitted to have any 
effect. 

Anp here, as in the preceding cases, the 
exeception is of no effect, unless it be im- 
mediately connected with what goes before 
namely, the sentence of divorce. 


‘ 


CHAPTER V. 
OF THE DIVORCE OF THE SICK.® 


A wife divorced by a dying husband in- 
herits if he die before the expiration of her 
Edit.—Ig a man lying on his death-bed, re- 


*By the Mussulman law, a woman, on the 
death of her husband, is entitled to an in- 
heritance from his estate ; but it is poss:ble 
that the husband may sometimes be induced, 
from personal dislike, or other motive, where 
he finds himself dying. to repudiate his wife, 
in order to exclude her from her right gf in- 
heritance, in the event of his death ; an in- 
justice which the rules and sa laig 
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pudiate his wife either by one irreversibie 
divorce, or by three divorces, and die before 
the expiration of her Edit, she is still ea 

titled to her inheritance from his estate: but 
if he should not die until after the accom- 
plishment of her Edit, shez has no claim. 
Shafei maintains that she is not an inhert- 
tress in either case, as the matrimonial con- 
nexion, which was the cause of her inheri- 
tance, is dissolved by the divorce ; whence it 
is that if this man were to repudiate his wife 
by an irreversible divorce, and she were to die 
within her Edit, before the decease of her 
husband, the husband does not inherit of her, 
the matrimonial connexion which was the 
cause of that relationship which entitled to 
inheritance no longer remaining. To this 
our doctors reply that the matrimonial con- 
nexion at a time of a mortal illness is a cause 
of inheritance with respect to the wife : but 
where the husband is desirous of defeating 
this right by giving an irreversible divorce, 
his intention is resisted, by postponing the 
effect of his sentence of divorce to the expi- 
ration of his wife's Edit, in order to shield 
her from injury ; and such procrastination s 
possible, as a marriage is accounted still to 
subsist during the Edit, with respect to vari 

ous of its effects, such as the obligations of 
alimony, residence, and so forth: and hence 
it may lawfully be accounted to continue in 
force with respect to the woman’s inheritance; 
but, as soonas the Edit is accomplished, a 
further procrastination is impossible, because 
the marriage does not then continue in any 
shape whatever. The case, however, is very 
different where the wife happens to die be- 
fore her husband (as mentioned by Shafei), 
for in this instance the connubial connexion 
is not a cause of inheritance in the husband 
(in virtue of h's right as connected with her 
property), because she was not sick but in 
health at the time of his pronouncing divorce 
and the connexion is dissolved with respect 
to his right; especially where he himself 
manifests his desire that it should be so, by 
pronouncing upon her an irreversible di- 
vorce : since as the connexion would be dis- 
solved though he were not desirous of the 
annulment of his right, it follows that it is 
so where he is desirous, a fortiori. The 
mode in which the connexion may be dis- 
solved without the consent of the husband 1s 
by the wife, upon her death-bed, admitting 
the son of her husband to carnal connexion 
and dying withinher Edit, in which case the 
husband would not inherit of her, the matri- 
monial connexion with respect to him becom- 
ing null, notwithstanding he, does not consent 
to such annulment. 


Unless she be divorced at her own request, 
or by her own option, or for acomp.nsa 


down in this chapter are intended to coun- 


teract and guard against ; some of them are 
also Uesigned to counteract any fraudulent 
collusion between the wife and her dying 
dysbanh, to the prejudice of his heirs. 
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tion. —IF a woman require her husband, 
who is sick, to repudiate her by an irre- 
versible divorce, and he accordingly pro- 
nounce the same upon her,—-or, if he desire 
her to choose, and she choose herself,—or, if 
she procure divorce of himin the manner of 
Khoola, that is, for a compensation, and he 
afterwards die before the expiration of her 
Edit,—she does not inherit of him, because 
the only reason for postponing the effect of 
the divorce isa regard for her right, to the 
destruction of which she in this case con- 
sents. Butif she require him to repudiate 
her by a reversible divorce, and he pro- 
nounce three divorces upon her, she inherits, 
because a reversible divorce does not dis- 
solve the marriage ; and hence her requisi- 
tion of such a divorce does not imply her 
consent to the destruction of her right. 

In case of any possible collusion between 
the parties, by the hustand, after a declared 
divorce, acknowledging himself indebted to 
her, or bequeathing hera legacy, she receives 
whatever may be of least value, inheritance, 
debt, or legacy —IF a man, upon his death- 
bed, declare that he had repudiated his wife 
by three divorces, at such a time, during 
health, that her Edit had passed, and she 
confirm this, and he afterwards make an ac- 
knowledgment of his being indebted to her 
in a certain sum, or bequeath hera legacy, 
she will, in the event of his decease, be en- 
titled to that sum of the three which is the 
least, the legacy, the debt, or her proper in- 
heritance : that is to say, if her heritance 
be of smaller amount than the debt or the 
legacy, it goes to her, and so of the others. 
This is the doctrine of Haneefa. The two 
disciples say that the acknowledgment or be- 
quest are either of them legal, and therefore 
that the woman is entitled either to the 
whole of the acknowledged debt, or to the 
entire legacy (provided that does not exceed 
the third’ or devisable proportion of his 
property), asthe case may be. And if the 
husb&nd; in conformity with the requisition 
of his wife, pronounce three divorces upon 
her on his death-bed, and afterward acknow- 
ledge himself indebted to her in a certain 
sum, or bequeath her a legacy, she is in this 
case entitled to whatever is of least value, 
the debt, the legacy, or the inheritance, ac- 
cording to all, except Ziffer, who says that 
she is entitled to the whole bequest (not 
exceeding the third of property), or to 
the whole of the debt acknowledged, because 
her right to inheritance being annulled by 
her requisition of divorce, the obstruction 
to the legality of the acknowledgment or 
bequest (namely, the matrimonial con- 
nexion), is removed. The argument of the 
disciples, with respect to the former case, is 
that when the husband and wife agree re- 
specting his having divorced her, and her 
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*This, which is termed Sils Mal, is fully 
explained in the Book of Wills, Vol. IV. 
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Edit having passed, she from that period be- 
comes a stranger ta him, and he no longer 
remains liable to suspicion (that is to say, 
in the present case, suspicion of his prefer- 
ring her before his other heirs, and giving 
her more than her right, which is inheri- 
tance), whence itis that his evidence to her 
advantage is credited: and it is also lawful 
for him to pay her his Zakat, or to marry 
her sister, or for her to marry another man: 
contrary to the second case, as there the Edit 
still remains unaccomplihed, and the con- 
tinuance of that affords srounc’ for such 
suspicion: now the subject of suspicion is a 
circumstance as yet concealed and unknown. 
wherefore the ground for suspicion is re- 
garded, and not the actual fact suspected or 
apprehended ; and as the continuance of the 
Edit affords ground of suspicion, the effect 
of suspicion 1s established, namely, the in- 
validity of acknowledgment, or bequest ; and 
hence also is established the incredibility of 
the evidence of husband or wife respecting 
each other: as well as the incredibility of 
evidence, in respect to relations either by 
blood or by marriage ; since marriage and 
affinity are grounds of suspicion. The agru- 
ment of Haneefa is that suspicion exists in 
either instance; inthe second, because a 
woman may choose divorce, in order to open 
to her the door of acknowledgment, or be- 
quest, so that she may receive more than her 
proper inheritance : and in the first, because 
it may happen that the husband and wife 
may form a collusion, and agree to hold 
forth their separation and the completion of 
her Edit, in order that he may be enabled 
to favour her, by giving her more than her 
just inheritance ; and the suspicion is con- 
firmed where the subsequent acknowledg- 
ment or bequest appears to be of more value 
than the inheritance, on which account it is 
that such excess is rejected, and the rule 
dictates that she shall receive the smallest of 
the three, the debt, the bequest, or the in- 
heritance.—It is here to be observed that 
no suspicion exists respecting the proper 
amount of the woman's inheritance, that 
being adjusted in proportion to the whole 
property inherited, according to established 
rules.—Neither’ are Zakat or evidence sub- 
jects of suspicion, as a husband and wife are 
never known to from a collusion for the 
purpose of enabling him to give her the 
Zakat upon his property, to be bear evidence 
in and matter affecting her. 

Divorce pronounced in a situation of 
danger cuts off the wife from her inheri- 
tance, unless the danger be imminent or 
certain.—Ir a husband being ina besieged 
town, or in an army, repudiate his wife by 
three divorces, she does not inherit of him 
in the event of his death, although that 
should happen within her Edit .—but if a 
man engaged in fight, or a cirminal carrying 
to execution, were in such situation to pro- 
nounce three divorces upon his wife, she 
inherits where he dies in that way, or is 
slain ; for it isa rule that the wife of a Faar 
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(or Evader*), inherits of him, upon a favour- 
able construction of the law; and his eva- 
sion cannot be established but where her 
right is inseparable connected with his pro- 
perty, which is not the case, unless he be [at 
the time of pronouncing divorce] sick of a 
dangeorus illness (appearing from his being 
confined to his bed, and other symptoms), or 
in such other situation as affords room to 
apprehend his death: but it is not estab- 
lished where he pronounces divorce in a 
situation in which his safety is more probable 
than his destruction :—thus, a man who is in 
a fort or town besieged, or one who resides 
in an army, cannot be said to be in any imml- 
nent danger, the former of these situations 
being designed for security against the 
enemy, andthe latter to repel his attacks ; 
---whereas one engaged in fight, or carrying 
to execution, is in circumstances of immi- 
nent danger: and consequently the evasion 
is established in the latter circumstance, but 
not in the former.—There are various cases 
recorded corresponding with these at present 
recited, and which proceed upon the same 
rules.—It is to be observed however, that 
what is here said, viz ; ‘where he dies that 
way, or is slain,” shows that there is no 
essential difference between the two cases 
where he dies in the way mentioned, or in 
any other way, the same as a husband con- 
fined to a` sick bed, who happens to be 
slain. ane 

A conditioned divorce pronounced in sick- 
ness, does not cut off the wife from her in- 
heritance, unless the condition be her own act. 
—Ir a man, being in health, say to his wife, 
“when the first of such a month arrives 
—(or)—‘‘when your enter this house’'’—(or)— 
"when such an one repeats evening prayers 
—(or)—'‘when such an one enter this 
house,’’—'’you are under divorce,” and the 
thing mentioned take place at a time when 
he is sick, she does not inherit of him :— 
but if he were to make such a condition 
upon his death-bed she inherits In all these 
cases except one, namely, ‘‘when you enter 
this house.” —It is to be observed that the 
suspension now treated of are of four dif- 
ferent kinds :—First, where divorce is sus- 
pended upon the arrival of a specified time; 
—SECONDLY, where it is suspended upon, the 
act of a stranger ;—THirpvty, where it 18 
suspended upon the act of the husband him- 
self :—and Fourtnuty, where it 1s suspended 
upon the act of the woman: and each of 
these again are of two descriptions ; one, 
where the suspension is declared in health, 
and the condflion occurs in sickness ; the 
other, where both take place in sickness. 
In the two first instances, namely where the 


*Meaning one who endeavours unjustly to 
defraud his wife of her right, or by some 
means to deprive her of it, that 1s f{accont- 
modating the explanation to the term used 
in the text), one who flies from or evad23 
rendering his wife her right. 
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husband suspends the divorce upon the 
arrival of a specified time, by saying, ‘‘when 
the first of such a month arrives you are 
under divorce,” or where he suspends it 
upon the act of a stranger, by saying, ° when 
such an one enters the house,’’ (or) ‘when 
such an one repeats evening prayers,’ if the 
suspension and the condition both occur in 
sickness, the woman is entitled to inherit of 
her husband, because his intention here ap- 
pears to be evasion, from the circumstance of 
his suspending divorce at a time when the 
wife’s right is inseparably connected with 
his property; but if the suspension take 
place in health, and the condition in sickness, 
the woman does not inherit of him.—Ziffer 
says, that in this last case also she inherits 
because whatever is suspended upon a con- 
dition takes place on the occurrence of thut 
condition, and is than like the fulfilment of a 
promise ; and also, becausc in this case di- 
vorce occurs during sickness. —The argument 
of our doctors is that the antecedent sus- 
pension induces divorce at the time of the 
occurrence of the condition consequentially, 
but not designedly, and injury is not es- 
tablished but from design; the act of the 
husband, therefore, is not to be set aside by 
the annulment of its effect, namely, non in- 
heritance.—And, in the third instance (that 
is where the husband suspends the divorce 
upon his own act), he is considered as an 
Evader, and the woman inherits of him, 
whether, the suspension take place in health, 
and the condition in sickness, or both occur 
in sickness ; and also, whether the act be of 
an avoidable or an unavoidable nature : the 
reason of which is, that the husband on this 
occasion evidently designs to defeat his 
wife’s right, whether by the suspension, or 
by producing the condition during a mortal 
‘Naess. 

Osjection.—It would seem that the hus- 
band is not an evader where the condition is 
an act of an unavoidable nature. 

Repriy.—In the case now under conside- 
ration, although the act of condition be un- 
avoidable by him, yet it is in his power to 
avoid the suspension of divorce upon that 
act, and hence his act is set aside, in order 
that the woman may not be injured. 

Provided that act be of an avoidable nature. 
—AND in the fourthinstance (that is, where 
the husband suspends divorce upon an act of 
the wife), if the suspension and condition 
both occur in sickness, and the act be of 
such a nature as may be avoided by the 
woman (such as speaking to Zeyd, for in- 
stance), she does not inherit, gs she in this 
case consents to divorce: but if the act be 
of a nature unavoidable by her (such as eat- 
ing and drinking, or prayer, or conversing 
with her parents), she is entitled to inherit 
of her husband, as she is compelled to per- 
formance of such acts. since, if she were not 
to perform them there is fear of her perish- 
ing either in this world or the next; and 
the consent cannot exist where she acts from 
ynavéidable necessity ; but if the suspension 
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take place in health, and the condition in 
sickness, and the act be of a nature avoid- 
able by the woman, she does not inherit, for 
evident reasons. And where the act is of an 
unavoidable nature, the rule is the same. 
with Mohammed and Ziffer (that is, she does 
not inherit), because, on this occasion, no 
act appears on the part of the husband, after 
the conexion of the wife’s right with his 
property.—With the two Elders, on the con- 
trary, she does inherit, because: the husband 
in this case obliges her to the commission' of 
that act, and for that reason the act becom es 
his own, she being only as his instrument ; 
as in a case of compulsion, a compellee being 
one who is straitened between two things; in 
which predicament the wife here stands, 
since, if she perform the act of condition, 
she sustains the injury of divorce, and if she 
refrain she is in danger of perishing either 
here of hereafter. 

Where recovery intervenes between a sick- 
bed divorce and the death of the husband, the 
‘wife is cut off from inheritance.—Ir a man 
pronounce upon his wife three divorces in 
sickness, and afterwards recover his health, 
but happen to die before the expiration of 
her Edit, she does not inherit.—Ziffer says 
that she inherits, because the husband in 
this case appears to have intended evasions 
but to this our doctors reply that the sick- 
ness in which divorce was pronounced having 
been removed by the intermediate recovery 
of health, the last sickness which fo'lows, 
is the same as health, whence it apvears that 
her right is not connected with his property- 
and therefore the husband is not an evader 
in divorcing her. 

And so also where her apostacy intervenes. 
—Ir a sick person pronounce three divorces 
upon his wife, and she afterwards aposta- 
tize from the faith, and again return to it, 
and the hushand then die before the expi- 
rationof her Edit; she does not inherit of 
him. , 

But not where her incest intervenes.—Ir, 
however, she were not to apostatize, but 
should admit the son of her husband to car- 
nal connexion, she inherits.—The difference 
between those two cases is, that by apostacy 
her capacity of inheritance is destroyed ; 
whereas, by admitting the son of her hus- 
band to the commission of the carnal act it 
is not so, for although this renders her pro- 
hibited to her husband, yet it does for- 
bid her competency of inheritance, since pro- 
hibition and inheritance may be united in 
the same person (as, for instance, in a mother 
or a sister), wherefore she inherits in this 
case : but it would be different is she were 
to admit the son of her husband to carnal 
connexion during the existence of mar- 
riage, because separation is the consequence, 
whence it appears that she consents to the 
destruction of the matritGonial connexion, 
which is the occasion of her inheritance, 
whereas, if she admit the son of her husband, 
to carnal connexion after the latter having 
pronounced three divorces upon her, pro- 
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hibition is not established by that act as it 
had been already established by divorce. 

Divorce occasioned by the the slander of a 
dying husband does not cut off his w fe from 
her inheritance.—IF a man, bzing in health, 
slander his wife, that is, accuse her of 
adultery, and afterwards make asseveration 
respecting the sam: on his deith-bed, she 
inherits of him.-~Vohammned siys that sh? 
does not inherit : but if the slander be also 
declared upon his death-bed, sh2 inherits, 
according toall our doctors —The reason of 
this is that the slander amounts to the sus- 
pension of divorce upon a thing unavoidable 
by the woman, asit constrains her to oppo- 
sition,® that she may remove from herself 
the scandal of the imoutation. 

Anil soalso of a death bed divorce occa- 
sioned by un Aila.—Ir a man make an 
Aila.t or vow of abstinence, from his wife, 
during health, and she become divorced, in 
consequence of it when he is upon his death- 
bed, she does not inherit of him; because 
Aila is a vow of abstinence from carnal con- 
nexion with her for the space of four months, 
which at the end of that period occasions 
divorce, and hence it amounts to a suspen- 
sion of divorce upon the arrival of a spec'fied 
time, being the same as if he had said to her, 
“uson the lapse of four months, if I have 
not carnal connexion with you within that 
period, you are divorced:’' which was al- 
ready explained. 

Where a death-bed divorce is reversible, the 
wife inherits in every case.—IF a man upon 
his death-bed repudiate his wife by a rever- 
sible divorce, she inherits of him in all the 
cases here recited, because the marriage is 
not finally dissolved, since it continues law- 
ful for him to have carnal connexion with 
her; and such being the case, the principle 
upon which she inherits stands still unim- 
peached. 

® 

Note—In all these cases where it is eaid 
that the wife inherits, it means, "‘in case of 
the decease of the husband, before the ex- 
piration of her Edit,’’—the reason of which 
has been already mentioned. 


CHAPTER VI. 


OF RIJAAT, OR RETURNING TO A DIVORCED 
WIFE. 


_ Definition of Rijaat.—Ru1yaat in its primi- 
tive sense means restitution; in law it sig- 
nifies a husband returning to, or receiving 
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*That is to say, forces her to require her 


husband to verify his accusation by a Laan, 
or solemn asseveration, before the magis- 
tarte, which, if he dues so, occasions divorce, 
—For a full explanation of this. see Chap. X: 
treating of Laan. 

tSee Chap. VII. 
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eee erent A 
back, his wif2 after divorce, and restoring 
her to hee former situation, in which she was 
not lias ètòsesaruion Fron the passing of 
hər courses, or of the space of time cor- 
responding with their periods, and which 
she recovers by Rijaat; this ts the defni- 
tion of itin the Jana Ramooz; from what 
occurs respecting is in the present work, it 
appears simply to man the continuance of 
marriage. 


A man may return toa wife repudiated by 
one or two reversible divorczs —Ir a man give 
his wif: oie or two divorces reversible, he 
miy take her bic any tim: before the ex- 
piration of her Edit, whether she be desirous 
ornot, God having said in the Koran, ‘‘ve 
MAY RETAIN THEM WITI HUMANITY,” Where 
n> distinction is mad: with respect to the 
wife's pleasur:, or otherwis:; and by the 
word retain is her? understood Rijaat, or 
r turning to, according to all the commen- 
tators. 

Provided he d? sə before the expiration of 
her Edit.—Tue existenc2 o" the Edit is a con- 
dition of Rijiat, because by Rijaat is under- 
stood a continuanc2 of the marriage (whence 
the term retain is applied to it), and 
this cannot be established but during the 
Edit since after that ts past the marriage no 
lonzer remains. 


Rijaat ts of two kinds, express and implied. 
—Ryat is of two species: the First is 
termed express, where the husband says, for 
example, ‘‘I have returned to (or taken 
back) my wife, or addresses the same to her 
personally : and the Seconp implied, where 
he has carnal connexion, or takes conjugal 
liberties with her, such as viewing those parts 
of her which are usually concealed, and so 
forth. This second description of Rijaat 1s 
according to our doctors. Shafei says that 
the Rijaat is not approved, or regular, but 
where it is expressly pronounced by the hus- 
band (provided he be able to speak), because 
Rijaat stands as a marriage de novo, and 
(according to him) carna! connexion with the 
wife is in this case prohibited, on account of 
its legality having been annulled by the 
divorce, which is a dissolver of marriage, for 
it would appear that the marriage is itself 
dissolved by a divorce, although it be of the 
reversible kind, were it not that the law there 
leaves to the husband an option of Rijaat, 
which is the sole reason why he confines its 
effect to the prohibition of carnal connexion, 
and does not extend it to a dissolution of 
the marriage itself. The argument of our 
doctors is that that by Rijaat is understood a 
continuance of the marriage, as was before 
explained ; and this may be shown by an act, 
as well as by words, for acts sometimes 
evince continuance, as in the case of abolish- 
ing the option of a seller ; that is to say, in the 
same manner as the abolition of the option of 
a seller (which is the continuance of property) 
is proved by an act, so also in the present 
case ; now acts peculiar to marriage are signs 
of the continuance of it; and the carnal 
connexion, or other acts, as before stated, ave 
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Peculiar to marriage, especially in the case 


of free women, since, with respect to them, 
they cannot be lawful but through marriage, 
and, with respect to female slaves, they are 
sometimes lawful by right of marriage, and 
sometimes by right of possession : contrary 
to touching, or looking at the pudenda of a 
woman, without lust, because that is some- 
times lawful without marriagc, as in the case 
of a physician or midwife; and the sight of 
other parts than the pudenda sometimes hap- 
pens to people who reside together and if 
a wife resides with her husband during her 
Edit, if such an accident were to imply 
Rijaat, he might then give her another divorce 
toher injury, as it would protract her Edit. 

The evidence of witness to Rijaat laud- 
able, but not incumbent.—It is laudable that 
the husband have two witnesses to bear 
evidence to his Rijaat; yet if he have no 
witnesses the Rijaat is nevertheless legal, 
according to one opinion of Shafci.—Malik 
holds that it is not lawful without witnesses, 
Gop having so commanded, saying, in the 
Koran, ‘‘RETAIN THEM WITH HUMANITY, 
OR DISMISS THEM WITH KINDNESS, AND 
TAKE THE EVIDENCE OF TWO WITNESSES OF 
YOUR OWN PEOPLE, AND SUCII AS ARE OF 
JUST REPUTE; where, the imperative being 
of injunctive import: the taking of evidence 
appears to be incumbent. To this our doc- 
tors reply, that in all the texts which occur 
concerning Rijaat, it is mentioned generally, 
and not under anv restriction of being wit- 
nessed; moreover, by Rijaat is to be under- 
stood (as was before stated) the continuance 
of marriage, to which evidence is not a 
necessary condition; as in a case of Aila, for 
instance, where it (the Aila or vow of absti- 
nence) is done away by the carnal act, to 
which there are no witnesses: but yet the 
taking evidence to Rijaat 1s laudable, for the 
greater caution, so as to put it out of the 
power of any person to contradict it. With 
respect to the sacred text quoted by Malik, 
the imperative is to be taken not in an in- 
junctive, but in a recommendatory sense; 
for in this instance retaining them, and 
separating from them, are connected by the 
intermediate particle “or,” the text saying 
“RETAIN THEM, Or DISMISS THEM, AND 
TAKE TWO WITNESSES,” &c., from which it 
appears that the calling witnesses is laudable 
only, and not injunctive, in the present case, 
because, in separation, it is held to be laud- 
able only by all the doctors. 


The wife, should have due notice of it.—It 
is also laudable that the husband give his 
wife previous information of his intention of 
Rijaat, lest she fall into sin; for, if she be 
not aware of his intention, it is possible that 
she may marry another husband after the 
accomplishment of her Edit, and that he 
may have carnal connexion with her by an 
invalid marriage, which is prohibited. 

A declaration of previous Rijaat, made 
a the, expiration of the Edit, is to be cre- 

ited where both parties agree in it,—Ir, after 
thee accomplishment of the woman’s Edit, her 
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husband were to declare that he had taken 
her back before the expiration of it, and she 
confirm this, Rijaat is established ; but if she 
deny the fact, her declaration is credited, 
because the husband in this case pretends to 
have performed an act which is not at pre- 
sent in his power, and his declaration is 
therefore liable to suspicion, and is not to be 
credited unless that be removed by the 
woman's confirmation. It is to be observed 
that the oath of the woman (according to 
Haneefa) is not necessary. This is one of 
the six cases of Isthillaf,* which are dis- 
cussed at large in the Book of Marriage. 

But not when they disagree.—I¥ a man, 
having repudiated his wife by a reversible 
divorce, afterwards say to her ‘‘I take you 
back,’’ and she reply, “my Edit, is past,” 
the Rijaat is not valid, according to Haneefa. 
The two disciples say that it 1s valid, be- 
cause it occurs within the Edit, that being 
accounted to continue until the woman givs 
notice of its completion; and in this case 
the Rijjat takes place before such notice ; 
hence also it is that if the husband say to 
her, ‘I have divorced you,” and she reply, 
‘my Edit is passed,” still divorce takes 
place. The argument of Hancefa is that 
that the Rijjat appears to occur after the 
completion of the Edit bacause the wife is 
trustee with respect to her declaration of 
her Edit being completed: and as to the case of 
divorce cited by the two disciples, it is not 
admitted by Haneefa, for divorce in such 
a circumstance, according to his opinion, 
would not take placz: admitting, however, 
that it did take place, it may be replied that 
divorce takes place from the declaration of 
the husband, after the completion of the 
Edit (by his saying ‘’that he had divorced her 
during her Edit’’), because this a severity t 
upon himself, and may therefore be allowed 
credit, contrary to returning to a wife, as 
that cannot be established by a declaration 
made after the expiration of the Edit, since 
such declaration affects another person. 

The declaration of wife who is a slave 
must be credited respecting the termination 
of her Edit.—Ir the husband of a female 
slave, after her Edit is past, declare that 
he had taken her back during her Edit, and 
her owner confirm his declaration, but she 
herself deny it, she is to be credited, accord- 
ing to Heneefa. The two disciples say that 
the confirmation of her owner is to be cre- 
dited, because her person is his property. 
and hence he makes a declaration in favour 
of the husband, respecting a thing which is 
his particular right; this, therefore, is ana- 
logous ta a case where a master makes a 
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*Cases treating of the necessity of a wife's 
confirming any question respecting her mar- 
riage by oath. 

t Because (if she hadsbeen before under 
two sentences of divorce) this is a third sen- 


tence, which repudiates her from him by the 
rigorous prohibition 
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declaration concerning his slave’s marriage ; 
that is to say, if a man assert that he had 
married the female slave of such an one after 
the expiration of her Edit, she denying and 
her master confirming his assertion, the de- 
claration of the master is to be credited in 
preference to that of the slave; and so like- 
wise in the case in question. To this our 
doctors reply that the efficiency of Rijaat is 
founded upon the Edit, because, if that still 
exist, the former is good and valid, but not 
otherwise; and as the declaration of the 
female slave is to be regarded concerning her 
Edit, it must in the same manner be regarded 
with respect to what is founded upon it. 
But if the above case be reversed,—that is, 
if the slave confirm and the owner deny the 
husband’s assertion,—the denial of the owner 
is to be credited, according to the two dis- 
ciples (and also according to Haneefa, in the 
Rawayet Saheeh), because her Edit no longer 
remains, and the right to the Matat, or pre- 
sent,* rests with her owner; wherefore her 
assertion is not to be credited to the preju- 
dice of her master's right, as she is in this 
case liable to suspicion ; contrary to the for- 
mer case, in which the owner by confirming 
the assertion of the husband, acknowledges 
the continuance of Edit at the period of 
Rijaat ; and supposing this to be the case, 
his [the owner's] authority disappears ; his 
right, therefore, is not injured by her denial, 
and hence. that is to be credited. If, how- 
ever, in this case the female slave assert that 
her Edit is past, and the husband and owner 
unite in saying that it is not past, her asser- 
tion is to be credited, she being trustee with 
respect to that she says, as having sole in- 
formation upon the point in dispute. 

At what time the power of Rijaat termi- 
nates.—WuHEN the menstrual discharge, in 
the third courses after divorce, continues for 
ten days, or upwards, the power of Rijaat 
terminates upon the stoppage, although, the 
woman should not yet have performed her 
customary ablutions: but if it stop within 
less than ten days, the power of Rijaat does 
not terminate till such time as the ablutions 
are performed, or the hour of prayer is past. 
The reason of this is that a menstruation 
is not accounted to exceed the space of ten 
days, and hence the woman’s purification is 
understood on the instant of the stoppage, at 
any time beyond that period ; and the power 
of Rijaat consequently terminates; whereas, 
when it stops within that period, it is pos- 
sible that it may still return, and hence her 
purification cannot be finally determined 
until the customary ceremonies of ablution, 
&c., are performed. Whatis now advanced 
applies to the case of Mussulman women 
only ; but with Kitabees the power of Rijaat 
terminates on the instant of stoppage of the 
menstrual discharge in the third courses 
after divorce, although it should happen 
within ten days, because with such women 
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no other sign is requisite to establish purifi- 
cation than the simple cessation, as they are 
not held, by our doctors, to be subject to the 
injunction of the Jaw in this particular 

Tue power of Rijaat terminates where the 
woman performs the teyummim,® and re- 
peats the usual prayers, according to Haneefa 
and Aboo Yoosaf. This proceeds upon a 
favourable construction of the law. Moham- 
med says that it terminates immediately 
upon the performance of teyummim; and 
this opinion is conformable to analogy, be- 
cause the teyummim, where water is not to 
be had, stands as a purification, having the 
same virtue with ablution, as being a sub- 
stitute for it —Fhe argument of Hancefa 
and Aboo Yoosaf is that sand or dust is 
rather a defiler than a purifier, as it soils the 
body, and the latter even adheres to it; and 
rubbing the body therewith is admitted to 
be a purification from necessity only; but 
this necessity does not absolutely exist until 
the proper hour of prayer arrives; and that 
which is established through necessity 1s 
restricted in its virtue to the particular 
point which occasions the necessity ; and 
hence the teyummim is regarded with re- 
spect to prayer only, and not with respect to 
the termination of the Edit. Some doctors 
have delivered it as the opinion of the two 
Elders, that the power of Rijaat terminates 
upon the commencement of prayer; other 
say that it does not terminate until the con- 
clusion, in order that the rule respecting thz 
repetition of prayer may by fulfilled. 

Wuere the woman, in performing ablu- 
tion, omits any part of her person, if it be a 
complete limb (such as the hand or foot, for 
instance), or more, the power of Rijaat does 
not terminate :t but if the part omitted be 
less than a limb (a finger, for instance) it 
terminates The compiler of the Hedaya 
observes that this rule proceeds upon a 
favourable construction of the law; for ana- 
logy would dictate, in this case, that if a 


ener nes 
*According to the Mussulman law, no 
religious act can be performed without a pre- 
vious purification, by ablution, where water 
is to be had, or, in defect of water, by teyum- 
mim, that is, rubbing the hands, face, and 
other parts of the body, with sand or dust. 
A woman; while in a state of impurity, is 
incapable of any religious act; and hence 
this formal purification is requisite upon the 
stoppage of the menstrual discharge. The 
point upon which the case here considered 
turns is whether, as the teyummim Is only a 
substitute for ablution, the power of Rijaat 
continues until her repetition of prayer, or 
whether itterminates immediately upon the 
performance of that act. |, l 
+That isas the ablution is in this case 
incomplete, the power of Rijaat does not 
terminate until prayer; but when that is 
repeated, it terminates of course, —the 
woman’s purification being then fully ascer- 
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complete limb be through forgetfulness 
omitted, the power of Rijaat discontinues, 
because the woman has performed the ablu- 
tion upon the greatest number of her limbs, 
and the rule of the whole applies to the 
greatest number; whereas, on the other 
hand, in the omission of any part short of a 
complete limb, it would suggest that the 
power of Rijaat still remains, because the 
laws respecting Janayat and the courses do 
not admit of division, and hence, where the 
power of Rijaat remains with respect to a 
part, it continues with respect to the whole, 
as in the liberty of prayer, for instance ; in 
short, analogy requires that the rule be the 
same in both cases; but the reason for a 
more favourable construction is that there 1s 
an essential difference in the two cases, be- 
cause any part short of a complete limb soon 
decomes dry, especially in hot weather; and 
hence it is not certain but that part may 
have undergone ablution together with the 
rest, for which reason it ishere said that the 
Rijaat terminates : whereas a complete limb 
does not quickly become dry; neither can 
the omission of so large a portion of the per- 
son, in ablution, be ascribed to forgetfulness. 
It is recorded from Aboo Yoosaf that the 
omission of ablution with respect to the 
mouth or nostrils is the same, as with 
respect toa complete limb; but it is else- 
where recorded from himthat these stand 
the same as any part short of a complete 
limb (and of this opinion is Mohammed), be- 
cause there is a difference of opinion con- 
cerning the divine injunction directing the 
ablution of those parts. 

A husband may take back an enenloyed 
divorced wife, provided she be delivered of a 
child within such a time as establishes its 
parentage in him.*—Ir a man divorce a wife 
who is pregnant, or who has brought forth 
a child, and declare that he has never had 
carnal connexion with her, he is neverthe- 
less at liberty to take her back, because 
where the pregnancy appears within such 
time as renders it possible to be derived from 
him, to him it is to beascribed ; and this cir- 
cumstance proves his connexion with her, 
whence a right of Rijaat is established in 
him, as the divorce thus appears to be rever- 
sible, and in the same manner where the 
parentage of the child born of her is estab- 
lished in him, his connexion with her is also 


established ; and it thus appearing that she 
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*To understand the scope of this case, it 
is requisite to advert to one of the funda- 
mental laws of divorce,—that a divorce pro- 
nounced upon a woman with whom the 
husband has not had carnal connexion is, in 
all cases, irreversible. The case here con- 
sidered supposes the husband to have repu- 
diated his wife by a sentence of divorce 
undefined, that is, without specifying 
whether it is reversible or irreversible : for if 
he were to declare it under the latter de- 
scription, it holds so at all events. 
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has been enjoyed by him, the divorce is con- 
sequently reversible; and his declaration is 
in either case null, asthe law denies it, be- 
cause, by ascribing the woman’s pregnancy, 
or the birth of the child, to the carnal act of 
the husband, it establishes her marriage, and 
consequently his right of Rijaat, a fortiori: 
It is to be observed that by the husband di- 
vorcing a wife who has brought forth a child 
is here meant divorce after delivery ; for if 
the child were born after the divorce, the 
Edit would be thereby accomplished and the 
power of Rijaat would terminate of course. 

A man acknowleding that he had never 
consummated with his divorced wife has no 
power of Rijaat, although he have been in 
retirement with her.—Ir a man retire with 
his wife in such a way as amounts to a Khal- 
wat Saheeh, and afterwards divorce her, de- 
claring that he has not had carnal connexion, 
he has no power of Rijaat, because that would 
have been confirmed to him by his commis- 
sion of the carnal act ; but he acknowledges 
that this has not taken place, and hence his 
declaration is credited, as it operates to the 
prejudice of his right ; and the law does not 
on this occasion deny his declaration, because 
a woman's right to her stipulated dower is 
founded upon her making delivery of her 
person, and not upon her husband’s seisin of 
it : contrary to the former case, as there the 
law is repugnant to the husband’s declaration. 

Ir a man divorce his wife after a retire- 
ment, and again take her back, and after- 
wards assert that he has not had carnal con- 
nexion with her, and she should be delivered 
of a child within a day short of two years 
after divorce, the Rijaat is valid notwith- 
standing his assertion, because the parent age 
of the child is estaviished in him, as the 
woman had not declared the completion to 
her Edit, and a child may be supposed to 
continue so long in the womb, whence the 
husband iş considered as having had carn al 
connexion with her before divorce, becau e 
if her pregnancy were ascribed to such con- 
nexion after divorce, the marriage stands 
dissolved on the instant of divorce, on ac- 
count of its not having been then consum- 
mated : and of course the subsequent carnal 
connexion is unlawful; and Mussulmans are 
not supposed to commit any unlawful acts. 

Rijaat may be established by the birth of a 
child.—I¥y a man suspend the divorce of his 
wife upon the cirumstance of her producing 
a child, and she be delivered of a child, and 
again of another within not less than six 
months after, although it were more than 
two years, Rijaat is established,* provided the 
woman have not declared the completion of 
her Edit, because divorce taking place upon 
the woman in consequence of her first de- 
livery, Edit was incumbent upon her; and 
her second child must be supposed to pro- 
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*That is to say, the man is considered as 
having taken back his wife. (See the begin- 
ning of this chapter,) 
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ceed from an embrace of the husband during 
the Edit, which act on his part amounts 
to a formal reversal! of the divorce. 

Ir a man Say to his wife, ‘‘every time that 
you produce a child you are under divorce.” 
and she be delivered of three children at 
three separate births, that is, within not less 
than six months of each other, Rijaat is estab- 
lished by the birth of the second child and 
in the same manner by that of the third, be- 
cause, upon the birth of the first, divorce 
takes place, and Edit is incumbent, and upon 
that of the second Rijaat is established, for 
the reason before observed, that it must be 
supposed to proceed from an embrace of the 
husband during the Edit ; and a second di- 
vorce takes place, because the husband has 
suspended divorce upon child birth with the 
expression, ‘‘every time that,” and Edit is 
incumbent in consequence of this divorce ; 
and by the birth of the third, Rijaat is again 
established, for the same reason as above, 
and a third divorce takes place in the same 
manner as the second; and in this case the 
Edit is to be counted by the courses, because 
the woman is not pregnant, but subject to 
courses, at the period of each divorce taking 
place upon her. 

A woman under reversible divorce may 
adorn herself.—Ir is allowed to a woman 
under reversible divorce to adorn herself as 
she is lawful to her husband on account of 
their marriage still holding: and as Rijaat 
is laudable, and her adorning of her person 
may excite him to it, the action is therefore 
permitted by the law. 

A man must not approach a reversible di- 
vorced wife without giving her intimation.— 
Ir is not proper for a man, having a wife 
under reversible divorce, to approach her 
without previous intimation, or Jetting her 
hear his footsteps:—this is where he has no 
intention of Rijaat; because a woman is 
sometimes undressed, and it might happen 
that if he were to come upon her unawares 
he would see parts of her, the sight of which 
occasions Rijaat ; and this not being his in- 
tention, he would give her another divorce, 
which would protract her Edit. 

A divorced wife cannot be carried upona 
journey until Rijaat be established.—A MAN 
cannot carry with him, upon a journey, a 
wife whom he has repudiated by a reversible 
divorce, until he have called witnesses to bear 
evidence to his Rijaat.—Ziffer says that the 
husband has such a power, because their 
marriage still holde ; which is the reason 
why he may lawfully have carnal connexion 
with her, according to Haneefa.—The argu- 
ments of our doctors are twofold —-First the 
word of Gop, who has said, ‘TAKE THEM 
NOT FORTH FROM THEIR DWELLINGS, Where 
the text applies to the woman under reversible 
divorce, the carrying of whom upon a journe 
is the removal of ghem from their dwel- 
lings, and is therefore illegal ;—-SECONDLY, 
the only reason why the effect of a sentence 
of reversible divorce is postponed to the at- 
complishment of the Edit is, the possible in- 


tention or wish of the husband to take back 
his wife ; but where he does not do so before 
the Edit is accomplished, it appears that he 
had no such wish or intention, in which case 
it would be evident that the sentence took 
effect upon the instant of his pronouncing it 
and that the wife was consequently sepa- 
rated from that period; for if the effect of 
the sentence were in reality restricted to the 
completion of the Edit, another Edit would 
then always be requisite after the first : and 
hence, as it appears that the wife is, in effect 
as a stranger to her husband, from the time 
of the sentence of divorce, it follows that he 
has no authority to carry her forth ; whence 
it is here said that he cannot carry her upon 
a journey until he has called witnesses to bear 
evider.c2 to his Rijaat:—in which case the Edit 
is annulled, and his authority re-established. 

Cohabitation is not made illegal by a re- 
versible divorce. CARNAL connexion with a 
wife is not rendered illegal by a reversible 
divorce, according to our doctors. Shafei 
maintains that it is rendered illegal thereby, 
since the connubial connexion 1s dissolved 
because of the appearance of that which ter- 
minates marriage, namely, his sentence of 
divorce. The argument of our doctors is that 
the connubial tie still continues, insomuch 
that the husband is at liberty to take back 
his wife, even against her will, because a 
right of Rajaat is reserved to him out of ten- 
derness, in order that he may be enabled to 
recover his wife when he becomes ashamed 
of having divorced her: and this necessarily 
implying that he is empowered to recover 
her, his being so proves that Rijaat 1s a con- 
tinuance of the marriage, and not a marriage 
de novo, as a man cannot marry a woman 
against her will. With respect to what 
Shafei advances, that ‘‘the connubial con. 
nexion is dissolved on account of the ap- 
pearance of that which terminates marriage, 
namely, his sentence of divorce, it may be 
replied that the effect of the terminator is 
postponed to the completion of the Edit, ac- 
cording to all the doctors, out of tenderness 
the husband, as above. 

Section. 


Of Circumstances which render a divorced 
Wife lawful to her Husband. 


A man may marry a wife repudiated from 
him by one or two irreversible divorces.—In 
a case of irreversible divorce, short of three 
divorces, the husband is at liberty to marry 
his wife again, either during her Edit, or 
after its completion, as the legality of the 
subject still contjnues, since the utter ex- 
tinction of such legality depends upon a 
third divorce; and accordingly until a third 
divorce take place, the legality of the subject 
continues. f 

Osjection.—lIF the legality of the subject 
continue, it follows that it is lawful for any 
other person besides the husband to marry 
the wife during her Edit. 

Repiy.—Her marriage with any other 
during her Edit is forbidden, on account af 
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its inducing a.doubtful parentage ; but if 


the husband marry her, this objection can- 


not exist. ie Paige 8 

But if by three divorces he cannot marry 
her until she be previously married to another 
man —Ir a man pronounce three divor¢es 
upon a wife who is free, or two upon one 
who is a slave, she isnot lawful to him until 
she shall first have been regularly: espoused 
by another man ; who, having duly consum- 
mated, afterwards divorces her or dies, and 
her Edit from him be accomplished, because 
Gop has said ‘IF HE DIVORCE HER, SHE IS 
NOT, AFTER THAT, LAWFUL TO; HIM” (that 
is after a third divorce) ‘“‘UNTIL: SHE MARRY 
ANOTHER HUSBAND.” And here itwo divorces 
to a slave are the same as three to a free 
woman, because the legality of the subject 
has only half its force in a slave, on account 
of her state of bondage ; and hence it would 
follow that, to such an one, a divorce anda 
half stands the same three divorces to a 
free woman, -but as divorceiis incapable of 
subdivision; two divorces are allowed. As 
to what is said, that the: second husband 
duly consummating is a condition, it ‘Is 
founded on the text here quoted, in which 
the word Nikah: [marriage] implies carnal 
connexion, as it bears two meanings, by one 
of which it signifies carnal conjunction, and 
by the other the legal union of the sexes 
and it is on this occasion taken in the former 
sense ; but ever admitting that the- word 
Nikah, in the text, meant simply the mar- 
riage contract, yet: the condition is estab- 
lished upon a well-known tradition of! the 
Prophet who being questioned coneerning 
person a power of marrying agdin a wife 
who, after he. had repudiated her by three 
divorces, had been married to another man, 
and whom, after retiring with her; and lift- 
ing her veil, that: man had divorced, replied 
“the woman is: not lawful to her: first hus- 
bend until she has tasted the embrate d‘ the 
other ;’’ ‘but the::condition requires only: the 
entrance! of' the penis ‘into the vagina, and 
not the emission of seed, asthe above tradé- 
tion implies the entrance: generally, whence 
that only is understood., 

Nature of the consummation jin the second 
marriage which renders a divorced wife again 
lawful to het first husband.-—A youtH under 
puberty is the same as:a:full:'grown man 
with respect ‘to legalizing ; that is to say, if 
a mah pivehis wife three ‘divotces, and she 
after her Edit,’ marry with a youth under 
maturity; and he perform’ the carnal act- with 
her, she then‘ [in' case of hisi decease or 
divorce] becomes lawful to; her first husband 
because the condition, ‘namely, ehtrance, in' 
virtue of a ‘regular marriage, is necessarily’ 
supposed tò be ‘fulfilled:' Malik says that 
the carnal act of a full-grown man is: the 
condition; because. unless' he be arrived at 
maturity!'the- womian’s testing (that is':en- 
joying pleasure frdm) his ¢mbrace; which is 
the condition, is not fulfilled : ‘but thé cases 
before recited‘in the: book of marriage dis- 
prove this distinction of ‘Malik. ‘It is tobe: 
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observed, that it is recorded in the Jama 
Sagheer, that a boy ‘under puberty but who 
is such as to be ‘able to perform the carnal 
embrace is termed a Moorahick * and where 
such an'one has carnal knowledge of his wife, 
ablution' 4s incumbent upon ‘her, ‘and she is 
thereby rendered lawful to a former husband, 
if ‘he should’ have ‘repudiated her by three 
divorces; and the carnal embrace of sucH ‘arn 
one is implied from tke circumstance of his 
having a priapism ‘and desire. Itis also to 
be observed that ablution is made incumbent 
upon the woman, in the present case, only on 
account of the entrance of the boy’s penis 
into her vagina exciting an emissio séminig 
on her ‘part, the necessity thereof with re- 
spect to'‘her being soley in consequence of 
her full’ puberty ; but iť is 'not incuthbent 
upon the boy, he'not being subject ‘to the 

necessity of suth observance; but yet it‘ 
required of him, that he may be habituated 

to a laudable custom. ia ian ae 
A FEMALE slave, whom her hubband has 
repudiated by two divorces, is not rendere 
lawful to him'by the carnal embrace of het 
mag er, because that which is essential to her 
legatity (namely; marriage) does not exist 
a aes 


herel. 


The second ‘marriage ; when contractea 
under alegalizing condition, is disapproved 
but yet the ‘woman is rendered '\egal by it'th 
her first husband.—-Tr ‘a mar marty a Womdth 
whose husband had repudiated her by three 
divorces, under a condition of’ tendering her 
lawful to’ her ‘former’ husband, as if he werte 
to declare to her—‘I marry you under a 
condition of reridéritig you’ lawful to your 
former husband, or, as if she were to say tg 
him—‘‘I marty with you under ‘the condi- 
tion of my becoming ‘lawful ‘to’ my former 
husbarid,’’—this ‘is'an abominable marriage 
because the second husband jis here térmec 
a Mohulljl, or tégalizer, and the Prophet Has 
said, '“let ‘the curse of Goo fall upon the 
Mohullil and the Mohallal-te-hoo': * but 
nevertheless, if the parties contract a mar- 
riage ‘under this condition, and’ the man 
divorce the woman after carnal connexion, 
she, upon the completion of her Edit, be- 
comes lawful to her’ former husband, as 
there undoubtedly exists a consummation 
in a regular marriage, which js the cause of 
legality, and the marriage iş not’ invalidated 
by the Condition. ‘It is recorded from Aboo 
Yoosaf that such’ a marriage is null, as it 
falis‘ under the description of a Nikkah 
Mowokket; or' lemoa arr dge, bédause 
the words of the husband,'*‘I marry you 
under a condition of rendering ‘you lawful 
to your formér'husband,”’ ifn, O eacery 
you until the time of our having ‘carnal con- 
nexion, and not fot an‘ indefinite time, and 
is'therefore' thé sdme'as where a''man says tå 
a woman, ‘I marry you fot a month.” ahd sa 


forth’; and‘ the marriage being ‘invalid, the 
> : go MS j A ‘ va? r! 


att aa aa 


ay Molin thing rendered legal. ‘Tt tears, on 
this occassion’ a'thing mnda Tegal bý some 
indiréct and unapprdéve 


expediént. 
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woman cannot by that, means be rendered 
lawful to her former, husband.; but in reply 
to this our doctors urge that the restriction 
of the marriage to any specified time is not 
expressly: mentioned by the parties, nor does 
the man here marry the woman under any 
other condition than that of doing by her any 
marriage requires ; and hence .it. does. not 
come under the description of a temporary 
“marriage. It is recorded from Mohammed 
that the marriage is legal and valid, for the 
reasons before mentioned ; but yet the woman 
„is not.thereby’ made lawful to her first hus- 
‘band,. because the second huaband here en- 
_devours to precipitate a thing which the 
daw postpones (for the law postpones her 
‘legality, to her, former husband to the 
death of her present), and ‘therefore meets a 
due return in the defeat of his design (to wit, 
legalizing: the woman to her former hus- 
band) in the same manner asin the murder 
of an inheritce ; that isto say, if any person 
alay his inheritee, he is thereby cut off from 
inheritance, as having attempted to precipi- 
tate that which the Jaw has postponed,’ and 
thus meets his punishment in the' defeat of 
yhis design (to wit, immediate inheritartce) ; 
and so also in the present case. 
L The first husband, recovering his wife bv 
‘an intervenient marriage, recovers his full 
‘power of divorce over her.—IF a man repu- 
-diate his wife by one. or by two divorces, and, 
her Edit being completed, she be married ‘to 
another man, and: afterwards return to her 
former! husband, he becomes ‘ágain autho- 
rized so far as three divorces, the one or th 
two divorces formerly pronounced’ 'tinon her 
by him having -been cancelled and’ obliterated 
by her marriage with the s¢cond husband. 
in the seme manner as three divorces would 
have been:* .This is thé doctrine of the two 
Elders, Mohammed says that marriage with 
a second husband does not obliterate anv 
thing short of three divorces. ‘The proofs 
on either side are drawn from the Arabic: ' ' 
, The wife's declaration of her having been 
legalized is. to be credited.—Ir a'man pro- 
nounce three divorces upon his wife. and ‘she 
afterwards. declare that “‘her Edit having 
been.duly accomplished, she has been: mar- 
ried to another. man, and enjoved and 
divorced by, him, and that her Edit from 
him is, elapsed,’’—het former husband may 
f ‘ Hoy ey 1 to. 


gf t 


f 


TAa 
p i Í 


| ©That is to say, onë or'two divorces are 
obliterated, the same as three would be, had 
that' been'the number formerly’ pronounced 
by him.’ It is necessary to observe ‘that this 
case involvés'a ‘principle in divorce which is 
nowhere expressly ‘mentioned : namely, that 
the same woman is not a legal sybject of 
more than three divorces to any one, man, 
and consequently, that a man who repudi- 
ates his wife'by two divorces (for instance), 
if he marry her again, unless the intérven- 
tionof another husband oblitératé these ‘two, 
bas: no power 
escond marriage. 


TT 


ee a 


beyond one’ ‘divorce’'in.’ the, 


-stance of. the woman’s assertion 


lawfully admit her asservation, and marry 
her, provided that from the period of his 
divorcing her such a. space of time have 
elapsed as affords a possibility of this having 
been the case, and. that he actually believe 
her assertian, to'be true: because the sub- 
iş either 
a matter of mere temporal concern; (as .not 
comprehending). any merit or demerit before 
Gop), or it isa matter of religion (on ac- 
count of legality being suspended upon it), 
and the declaration of a single person, either 
in matters of a temporal or spiritual nature, 
is worthy of credit ; and- the confirmation of 
her assertion is not forbidden or reprobated, 
where the space of time which has . inter- 
vened admits the possibility of its truth.— 
The learned differ concerning the shortest 
period which admits of this possjbility, as 
shall be fully explained in treating of Edit. 
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CHAPTER VII. 


OF AILA. 


Definition of the term.—A1ILa, ' ın its 
primitive sense,’ signifies a vow. In law, it 
implies a husband swearing to abstain from 
carnal knowledge of his wife for any time 
above four months, if she be a free woman. 
ot two months, if she bea slave. ` 

The mode in which Ailais established.—Ir 
4 man swear that he will not have carnal 
connexion with his wife,—or, that he will 
not have such connexion with her ‘within 
four months,—an: Aila is established ; be- 
cause Gop ‘has said, ‘‘WHErRE A MAN MAKES 
A vow [Aila] WITH RESPECT TO HIS WIFE, 
HE MUST STAY FOUR MONTHS,’'-—-to the end 
of the verse. 

In breach of Aila expiation is incumbent. 
-—Ip aman, in a case of Aila, have carnal 
knowledge of his wife within four months 
after, he is forsworn in his vow, and expiae 
tion is incumbent upon him, this being in- 
curred by the breach of his vow; and the 
Aila drops, as his vow is cancelled by the 
breach of it. be Jere a 

But if it be observed, a divorce irreversible 
ensues at its termination.—Bur if he have 
not carnal knowledge of her: for the space 
of four months, a divorce irreversible takes 
place, independent of any decree of separa- 
tion ftom the ‘magistrate,—Shafei says that 
a decree of the magistrate is requisite, be- 
cause the husband here withholds her.right 
(namely carnal’ connexion) from his, wife, 
and hence the magistrate acts as his substi- 
tute, in effecting a separation ; as in the case 
of ennuchs and impotent. persons, . in short, 
according to Shafei, a right ;to demand 
separation rests with, the woman, in the 
same manner as in the case of her marriage 
to one who is impotent or an ennuch ;,.and in 
consequence of a decree of the magistrate 
she becomes repudiated by a divorce irrever- 
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sible.—The arguments of our doctors are two- 
fold :—First, the husband, in abstaining 
from carnal connexion for the space of four 
months, acts unjustly towards his wife, by 
withholding from her that which is her right, 
for which the law makes hima due return, 
in depriving him of the benefit of marriage 
upon the expiration of that term ; and this 
is an opinion recorded from Othman, and 
Alee, and Abdoola-Ibn-Mussaood, and Ab- 
doola-Ibn-Abbass, and Abdoola-[bn-Aumroo, 
and Zeyd-Ibn-Sabit :—SzconpDy, ın times 
of ignorance* an Aila stood as a divorce, 
and the law afterwards constituted ita di- 
vorce postponed to the period of four months: 
—Now, ifa man swear to abstain for four 
months, his vow drops at the expiration of 
that term; thatis, if the same man should 
afterwards marry and cohabit with the same 
woman he is not forsworn, because the vow 
was temporary ; but if he should have sworn 
to abstain for ever, his vow continues in 
force, because it is general (that isto say, 1s 
not restricted to four months), and no viola- 
tion appears by which it might be cancelled 
yet divorce does not take place upon it re- 
peatedly, unless where marriage is repeated, 
because, after separation, the withholding of 
the woman’s right cannot be supposed to 
exist: but if, after separation, the vower 
were to marry her again, the Aila returns ; 
and consequently, upon carnal cohabitation 
in this marriage, he would be forsworn ; or 
if he abstain, an irreversible divorce again 
takes place upon her, at the expiration of four 
months, as before, because the obligation of 
the vow continues, on account of its being 
ganeral, and in consequence of the man 
marrying her again her right to carnal con- 
nexion is established, and of course his in- 
justice in withholding it from her.—And here 
it is to be observed that the recommencement 
of the Aila is to be counted from the date of 
the second marriage ; and if this man were 
again a third time to marry her, the Aila 
returns, and occasions an irreversible divorce 
at the expiration of four months, in case of 
the husband refraining from carnal connexion 
for that term, for the reasons already stated. 
—What is now advanced proceeds upon a 
supposition of the vower marrying the woman 
again without the intervention of her marriage 
with another man; but if, in the interim, 
she had been married to another man, divorce 
would not take place in consequence of the 
vower abstaining from carnal connexion for 
the space of four months, in the second mar- 
riage, because the vow is confined in its 
effect, to divorce in the first or original pro- 
priety,t the Aila inthe prestnt case, being 


That is, before the establishment of the 

Mussulman faith. 
When a man marries a woman, his milk 
(which, is here and elsewhere rendered 
propriety, or right; that is, peculiarity of 
ion) continues with respect to her, 


the same if the husband were to suspend 
divorce upon his abstaining from carnal co- 
habitation for the space of four months, 
where the effect is restricted to the propriety 
then existing, and so in this case likewise.— 
This case is grafted on the case of oblitera- 
tion, concerning which there isa difference 
of opinion between Ziffer and our doctors: 
and that case is where a man, having said to 
his wife, “if you enter this house you are 
under three divorces,” afterwards repudiates 
her by an express sentence of three divorces, 
and she is again married to him, and then 
enters the said house, from which no divorce 
takes place, according to our doctors, whereas 
Ziffer holds that divorce takes place : as was 
recited at large in a former chapter.—But 
observe that, in the case now under consider- 
ation, although divorce do not take place, 
yet the obligation of the vow remains, as it 
was general, and continues uncancelled by 
any breach of it: and hence, if the man 
should ever have carnal connexion with the 
wife at any subsequent period, expiation is 
incumbent upon him; on account of this 
breach of his vow. 

A vow of abstinence fora term short of 
four months does not constitute Aila.—Ir a 
man make a vow to abstain from carnal 
knowledge of his wife for less than four 
months (as if he were to restrict it to two 
or to three months), it is not an Aila, because 
Ibn Abbas has said that Aila is not occa- 
sioned by a vow of abstinence from carnal 
connexion with a wife for a period short of 
four months; and also, because a husband 
who abstains from the embrace of his wife 
for the space of four months or upwards; 
has no obstruction to plead, that being the 
longest space during which any obstruction 
is supposed to exist;* but an obstruction 


gated by Her marriage with another. In 
short, the propriety, or peculiar right, of 
a husband is a priciple which is alive in 
the actual existence of marriage, and is not 
annihilated, but remains dormant, or quies- 
cent, under a termination of it by divorce; 
and hence it is that, where a man marriesa 
woman, after having repudiated her, he is 
said to attain a revival of propriety, not a 
propriety de novo. Many of the most im- 
portant and (apparently) unaccountable laws 
of divorce are to be traced to this source. In 
the present case the Aila is said to have been 
restricted in its effect to the vower’s original 
propriety, and consequently, in its effect, 
recurs upon every revival of that propriety 
by marriage; but it being abrogated by the 
woman’s intervening marriage with another, 
the vower’s subsequent marriage with her is 
an attainment of propriety de novo, in which 
the vow cannot operate. 

*By the obstruction here,mentioned is to 
be understood pregnancy for the last four 
months, during which it is not deemed lawful 
for a husband to have carnal connexion with 


notwithstanding divorces, until it be abro- his wife. 
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may continue for a time short of four months 
and consequently divorce will not take place 
from a vow of abstinence for that time. 

Ir a man make a vow, saying to his wife, 
“by Gop I will not have carnal connexion 
with you for two months, nor for two months 
after that,” Aila is established. The proofs 
of this are drawn from the Arabic. But if 
aman swear that ‘‘he will not have carnal 
connexion with his wife for two months,” 
andthen remain silent for a day, and the 
next day again swear that “he will not have 
carnal connexion with her for two months, 
after the other two,’’ Aila is not established, 
because the second vow is distinct and sepa- 
rate from the former, the husband, upon his 
making his first vow, being prohibited from 
carnal connexion for two months, and upon 
making the second, four months, except- 
ing the day on which he remained silent, 
whence the term of four months complete 
(being the space of time requisite to consti- 
tute Aila) is not included in this vow. 

Ir a man vow that ‘‘he will not have 
carnal connexion with his wife for a vear, 
excepting a day,” Aila is not established. 
This is contrary to the opinion of Ziffer, who 
places the excepted day at the end of the 
year, conceiving this to be analogous to a 
case or hire ; that is to say, if a man agree 
to let cr hire a house to another for a year 
excepting a day, the day e-cepted is trans- 
ferred to the end of the year, and so in this 
case likewise ; and the exception being trans- 
ferred to the end of the four months the 
complete term of an Aila is involved in the 
vow. The argument of our doctors is that 
the term Mawalee [maker of an Aila] is 
applied only to one who cannot have carnal 
connexion with his wife for the space of four 
months without incurring a penaltv, such as 
expiation for instance; but in the present 
case the husband may have carnal connex- 
ion with his wife without incurring any 
penalty, because the day excepted is not, par- 
ticularly specified, contrary to a case of hire, 
where the excepted day is transferred to the 
end of the year, from necessity, as the con- 
tract, or engagement of hire, would without 
that be void, on account of ignorance; 
whereas this is not the case inavow. But 
if, after this vow, the man were on any par- 
ticular dav to hav2 carnal connexion with 
his wife. and four months or upwards of the 
year still remain, Aila is established, as the 
exception then drops. 

Ir a man, being in Basra, and his wife in 
Koofa, swear that he will not go to Koofa, 
Aila is not established, hecause he can st"ll 
have carnal connexion with his wife, with- 
out incurring any penaltv,* bv bringing her 
from Koofa to the place of his residence, and 
there enjoying her, 

vow of abstinence, under a penalty an- 
9 
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any obligation of performing expiation {tor 
the breach of his vow. 5 


*That is, without subjecting himself to 


nexed, constitutes an Aila.—Ir a man make 
a vow, annexing to his breach of it pilgri- 
mage, fast, alms-gift, manumission, or di- 
vorce, by saying to his wife, “If I have 
carnal connexion with you, I am under an 
obligation to fast,’’—or ‘‘to give alms,’’—or 
“to perform a pilgrimage,’’—or “such an 
one, mv slave, is free,’ —or “you are di- 
vorced,’’—or ‘‘such and one, my wife, is di- 
vorced,”—Aila is established, as in this case 
an obstacle is opposed to the commission of 
the carnal act from the terms of the vow, 
in the mention of the cordition and the 
penalty, the several penalties above men- 
tioned amounting to prohibition, as the in- 
curring of any of them is attended with 
trouble or injury. Aboo Yoosaf objects 
that suspending the manumission of a slave 
upon the commission of the carnal act does 
not amount to an Aila, as it is possible for 
the husband to evade the penalty, by first 
selling the slave, in which case he might 
commit the act without incurring any 
penalty. To this Haneefa and Mohammed 
reply that the sale of the slave is not a 
matter of certainty, as a purchaser is not 
always found, and hence this objection is of 
no weight. 

Aila holds respecting a wife under re- 
versible divorce.—(r a man make an Aila 
with respact to a wife under reversible 
divorce, the Aila is established ; but if with 
respect to one under irreversible divorce, 
it is not established, because the connubial 
union still subsists in the former case, but 
not in the latter; andin the sacred writings 
she alone is declared to be a subject of a vow 
of abstinence who is the wife of the vower. 

But drops on the accomplishment of her 
Edit.—Ir a man make an Aila with respect 
toa wife under reversible divorce, and her 
Fdit be accomplished before the expiration 
of the term of Aila, the Aila then drops, as 
the woman (becoming totally separated by 
the completion of her Edit) no longer remains 
a subject of it. 

An Aila made respecting a woman before 
marriage, is nugatory.—IF a man say to a 
strange woman, ‘‘By Gop I will never have 
carnal coxnexion with you,’’—or ‘‘you are 
to me like the back of my mother,’’* and he 
afterwards marry her, neither Aila nor Zihar 
are established, as these expressions are ipso 
facto null, the woman, at the time of his 
addressing her in these terms, not being a 
subject of either one or the other, since none 
are so but wives ; but yet if a man marry a 
woman after having vowed in this manner, 
and have carnal knowledge of her, he must 
perform expiation on account of breach of his 
vow, which is still binding upon him. 
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*A species of abuse, by which, in times of 
ignorance, the wife stood virtually divorced. . 
Since the propagation of the faith, it? only 
occasions the wife to be prohibited to her 
husband until such time as he shall perform 
an exniation. See article Zihar. 
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Tue term of Aila, with respect to slave, 
is two months, this being the space of time 
fixéd for her final separation ; thus the term 
of Aila of a slave is half that of a free woman, 
as well as her Edit. l 

An Aila made respectinga wife at a dis- 
tance muy be orally rescinded.—Ir, at the 
time of making an Aila vow, there should 
exist any natural or accidental impediment 
to generation on the part of either the man 
or the woman (such as the former being sick, 
or the latter being impervia coeunti, or an 
infant incapable of the carnal act —or their 
being at such a distance from each other as 
does not admit of their meeting during its 
term), it is, in this case, in the man’s power 
to rescind his Aila, by saying “I have re- 
turned to that woman,” upon which the Aila 
drops.—Shafei says that Aila, cannot be re- 
scinded but by the carnal act (and such is 
likewise the opinion of Tehavee), because, 
if the above declaration of the husband 
amounted to a rescindment, it would follow 
that a breach of the vow is therein estab- 
lished, and consequently that expiation is 
incumbent : whereas this is not the case.— 
The argument of our doctors is that, the 
Mawalee, having wronged his wife by a vow 
prohibiting his carnal connexion with her, 
it remains with him to make her such satis- 
faction as circumstances admit of, by a ver- 
bal acknowledgment : and the wrong being 
thereby removed, he is no longer subject to 
the penalty annexed to it, namely, divorce. 
—]t is to be observed that if the obstruction 
to generation, in the case under considera- 
tion, be removed during Aila, and after the 
Mawalee’s oral rescindment as above such 
rescindment is null, and his commission of 
the carnal act is then requisite to rescind it, 
as he is here enabled to employ the actual 
means, whilst the end remains as yet un- 
attained. 

An equivocal expression of divorce, takes 
effect according to the husband’s interpretation 
of his intention.—Ir a man say to his wife, 
“you are prohibited to me,” let him be asked 
concerning the intention of these words : and 
if he say, ‘‘my design, in those words, was to 
express a falsehood,’’ his declaration is to be 
credited, as his intention coincides with their 
actual tenor. (Some have said that his 
declaration is not to be credited before the 
Kazee,* as his speechis apparently a vow, 
since the rendering prohibited that which is 
lawful amounts toa vow.) And if he say, 
“1l intended divorce,” and single divorce irre- 
versible takes place, except where he designed 
three divorces in which cage three divorces 
take place, as was stated in treating of Talak 
Kinayat, or divorced by implication ; and if 
he say, “I intended Zihar,’’ Zihar is accord- 
ingly established with the two Elders. 
Mohammed says that this is not Zihar; 
because it is essential to Zihar that the hus- 
band‘ compare his wife to his own relation 


*That is, in point of law. 
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within the prohibited degrees, which is not 
the case in this instance.—The argument of 
the two Elders is that he has dsclared prohi- 
bition generally ; and Zihar also involves a 
sort of prohibition (namely, the prohibition 
of carnal connexion, until after expiation), 
and a circumstance generally expressed is 
capable of bearing a restricted construction, 
—And if he say, “I intended prohibition,’’— 
or ‘I had no particular intention,” his speech 
amounts to a vow, and consequently an Aila 
is established from it, because a vow is the 
original thing (with our doctors) in rendering 
prohibited that which is lawful, as shall be 
demonstrated in treating of vows. Some doc- 
tors construe any expression of prohibition 
into a divorce, where there is no particular 
intention, as being agreeable to custom. 
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CHAPTER VIII. 
OF KHOOLA. 


Definition of the term.—Knootra, in its 
primitive sense, means to draw off or dig up. 
In law it signifies an agreement entered into 
for the purpose of dissolving a connubial 
connexion, in lieuof a compensation paid by 
the wife to her husband out of her property. 
—This is the definition of it in the Jama 
Ramo: z. 

Reasons which justify Khoola, or divorce 
for a compensation.—WHENEVER enmity 
takes place between husband and wife, and 
they both see reason to apprehend that the 
ends of marriage are not likely to be answered 
by a continuance of their union, the woman 
need not scruple to release herself from the 
power of her husband, by offering such a 
compensation as may induce him to liberate 
her, because the word of Gon says ‘‘No CRIME 
IS IMPUTED TO THE WIFE OR HER HUSBAND 
RESPECTING THE MATTER IN LIEU OF WHICH 
SHE HATH RELEASED HERSELF;’’ that is to 
say, there is no crime in the husband’s 
such compensation, nor in the 
wife’s giving it. 

Which occasions a single irreversible 
divorce.—-AND where the compensation is 
thus offered and accepted, a single divorce 
irreversible takes place, in virtue of Khoola ; 
and the woman is answerable for the amount 
of it, because the Prophet has said that 
Khoola effects an irreversible divorce: and 
also, because the word Khoola bears the 
sense of divorce, whence it is that it is 
classed with the implied expressions of it, 
and from an implied divorce a divorce irre- 
versible takes place ;—but intention is not 
essential to Khoola, because by the mention 
of a compensation, the act is made indepen- 
dent of it :—and also, because it is not to be 
imagined that the womam would’ relinquish 
any part of her property but with a view to 
her own ple andease, which is not to be 
obtained but by a total separation, What is 
now advanced proceeds upon a supposition 
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of the aversion being on the part of the wife, 
and not on that of the husband; but if it be 
on the part of the husband, it would be 
abominable in him to take any thing from 
her, because the sacred text days: ‘‘IF YE BE 
DESIROUS OF CHANGING (that is, repudiating 
one wife and marrying another), TAKE NOT 
FROM HER ANY THING:’’—and also because 
a man, by divorcing his wife from such a 
desire of change, involves her in distress ; 
and it behoves him not to increase that dis- 
tress by taking her property. If. moreover, 
the aversion be on the part of the woman, it 
is abominab‘e on the husband to take from 
her more than what he had given or settled 
upon her namely, her dower. (According to 
the Jama Sagheer, if the husband take from 
her more than the dower, it is strictly legal, 
as the text of the Koran already quoted is 
expressed generally , but the former opinion 
is founded ona tradition of the Prophet, to 
whom a woman having mentioned her hatred 
of her husband, he advised her to give up 
her dower, as a compensation, to induce the 
husband to divorce her, to which she replied, 
“I will give that and more !” but the Prophet 
answered. ‘‘not more !’’—and here the aver- 
sion was on the part of the woman).—But 
yet if the husband should take more than the 
dower, it is approved in point of law ;—and 
so also, if he were to take any compensation, 
where the eversion is on his part, because 
the sacred text, goes to establish two points ; 
one, the lawfulness of Khoola in a judicial 
view ; and the other, its admissibility 
between the parties and Gon Almighty ; 
now from the tradition which has been 
recited, appears that where the aversion is 
on the part of the wife, a Khoola for more 
than the dower is disapproved; and, on the 
other hand, the text before quoted shows that 
if the aversion be on the part of the husband, 
he should not take any thing, and conse- 
quently not more than the dower .a fortiori ; 
wherefore the ground of admissibility is 
abandoned, onaccount of the contradiction 
between the tradition and the text; and 
practice is established upon the other re- 
maining ground, namely the lawfulness of 
Khoola ina judicial view. 

The wife is responsible for the compensa- 
tion. —Ir a husband offer to divorce ‘his wife 
for a compensation, and she consent, divorce 
takes place, and she becomes answerable for 
the compensation, ; because the husband is 
empowered, of himself, to pronounce either 
an immediate or a suspended divorce, and he 
here suspends the divorce upon the assent of 
the woman, who is at liberty to agree to the 
compensation, as she has authority over her 
own person, and the matrimonial authority, 
like retaliation, is one of those things for 
which a compensation is lawful although it 
do not consist of property ; and the divorce is 
irreversible for the reason already assigned, 
and also because KBoola is understood to be 
an exchange of property for the person ; and 
upon the husband being vasted witha right 


in the property, the woman; in return, is | is not countenanced by the law ; 
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vested with a right in her own person, in 
order that an equality may be established. 
Difference between a wife requiring Khoola 
in lieu uf an unlawful article und requiring 
divorce in lieu of the same in express terms. — 
Ir the thing offered to the husband in return 
for Khoola be not lawful property (as if the 
woman were to desire him to grant her 
Khoola in lieu of wine or a hog, and he con- 
sent, saying, ‘‘I agree toa Khoola in lieu of 
such wine,’’ or so forth; a divorce irreversible 
takes place, but nothing is due to the hus- 
band : but if a compensation for divorce con- 
sist of a thing not lawful property (as if the 
woman were to desire her husband to divorce 
her for a cask of wine, and he consent, saying 
“I divorce you in consideration of such 
wine,” and so forth), a reversible divorce 
takes place.—The reason, or divorce taking 
place in both instances : that the husband 
has suspende) it upon the consent of the 
woman, which is already testified; and the 
difference between the case of Khoola and 
that of divorce is that, in the former, the 
compensation being null, the word used by the 
husband [Khoola] remains, and that, as being 
a Kinayat, or implied sentence, is effective of 
irreversible divorce ; whereas, in the latter 
the word divorce is express, and conse- 
quently occasions reversible divorce only.— 
And the husband has here no claim upon his 


owner’s property is a thing 
which bear a certain estimable value, and 
which he thevefore cannot be supposed 
willing to relinquish gratuitously ; whereas 
the property in the wife’s person is not to 
any estimable value in the circumstance of 
the dissolution of the connubial right, as the 
only reason for its being so, in the attain- 
ment of such rights, is its importance, and 
consequent title to respect, when it,is that 
the attainment of that right without : return 
ut tho 
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relinquishment of that right being in itself 
a manifestation of such respect, there is then 
no occasion to impose upon any one an 
obligation of property for the purpose of 
manifesting it. 

The compensation for Khoola may consist 
of anything which is lawful in dower.— 
WHATEVER is capable of being accepted as 
a dower, is also capable of being accepted as 
a compensation for Khoola since whatever 
is capable of being a proper return for that 
which is appreciable (namely), the woman's 
person at the time of its coming into pro- 
priety), must, in a superior degree, be capable 
of being a compensation for a thing not ap- 
preciable (namely, the woman's person at 
the time of the destruction of propriety). 

Case of Khoola rzquired in lieu of pro- 
perty unspecified.—Ir a woman say to her 
husband, ‘‘Cirant me Khoola for what is in 
my hand,” and he agree, and it should after- 
wards appear that she had nothing in her 
hands divorce, takes place ; but nothing re- 


mains incumbent upon the woman, as she | 


has not deceived her husband by any specific 
mention of property : but if she were to say 
‘grant me Khoola for the property in my 
hand,” and he agree accordingly, and it 
should appear that she had nothing in her 
hand, she must in this case return to him her 
dower, because she has deceived him by a 
specification of property which did not exist ; 
and hence he does not appear to consent toa 
relinquishment of the connubial propriety 
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without a return, and the woman cannot be | 


legally bound to give the thing specified, or 
its value, as its kind or species is unknown ; 
neither can she be laid under any legal 
obligation to render the estimated value of 
her person, that is, her proper dower, be- 
cause, in the circumstance of the destruction 
of the connubial propriety, that is not appre- 
ciable ; it is therefore fixed that there remain 
incumbent upon her whatever the husband 
may have given in lieuof his attainment of 
the propriety, in order that thus he may 
be shielded from injury.—If, moreover, a 
woman say to her husband, ‘‘grant me Khoola 
for the Dirms in my hand,” and he agree 
and it afterwards appear that she had nothing 
in her hand, he has a claim upon her for 
three Dirms.—The proofs are here taken from 
the Arabic. 

Case of Khoola in lieu of an absconded 
slave.—IF a man enter into an agreement of 
Khoola with his wife, in lieu of an absconded 
slave, onthe condition that, if the slave be 
recovered, she shall make him over to the 
husband, but if not, she shall not be answer- 
able ; yet she is not released {rom responsi- 
bility, and it remains incumbent upon her 


either to make delivery of the slave or of his | 


value, because an agreement of Khoola is of 
a reciprocal nature (whence it is requisite 
that the recompence be received on the part 
of the husband) ; and the condition of release 
from responsibility agreed to by the parties 
ìs disapproved, and consequently void ; but 
yet the Khoola is not so, as it is not rendered 
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void by involving an invalid condition. 
Analogous to this is a case of marriage ;— 
for if a man marry a woman, agreeing to 
give, aS her dower, an absconded slave on 
the condition that if he be recovered he shall 
be made over to her—but if not, that the 
husband is not to be answerable: yet the 
husband is not released from responsibility, 
and it remains incumbent upon him either 
to deliver to his wife the slave specified 
when able so to do, or to pay her his price. 

Cases of Khoola granted for a specified sum. 
—IFra woman say to her husband, ‘‘divorce 
me thrice for one thousand Dirms,’’ and he 
pronounce a single divorce, there remains 
incumbent upon her one third of the thou- 
sand Dirms, because, in requiring three 
divorces for the whole sum, she has required 
each divorce, separately, for the third of that 
sum.—It is however to be observed that the 
single divorce pronounced in this case is 
irreversible, as being given in lieu of pro- 
perty. 

Ir a woman say to her husband. ‘‘divorce 
me thrice, upon my paying you one thousand 
Dirms,’’ and the husband give her one dı- 
vorce, nothing is incumbent upon the woman, 
according to Haneefa, and the husband is at 
liberty to take her back. The two disciples 
say that a divorce irreversible, takes place in 
return for one third of the thousand Dirms 
because the expression ‘‘upon payment of” 
is the same asthe word, ‘‘for’’ in contracts 
of exchange. The argument of Haneefa is 
that the expression ‘‘upon payment’ is a 
condition, and the thing conditioned cannot 
be divided according to the parts of the con- 
dition itself: contrary to the word ‘'for'’ as 
that is used to express a return, and as the 
property is not due, divorce express (and 
consequently reversible) remains. 

Ir a man say to his wife, ‘‘divorce yourself 
thrice. for (or upon payment of) one thou- 
sand Dirms:’’ and she pronounce upon herself 
one divorce, no effect whatever takes place, 
becauss the husband is not desirous that she 
should become separated for any thing short 
of the whole sum specified ; contrary to a 
case where the proposal comes from the wife 
(as in the preceding instance), because, as 
she there appears to be desirous of procuring 
separation from her husband at the whole 
expense specified, it follows that she is wil- 
ling to procure it, at the third of that expense 
only, a fortiori. 

Ir a man say to his wife, ‘‘you are divorced 
upon payment of one thousand Dirms,’’ and 
she agree, divorce takes place upon her, and 
the husband has a claim upon her for the 
thousand Dirms, in the same manner as 
where a man says, ‘‘you are divorced fora 
thousand Dirms,’’ and the wife consents, in 
which case divorce takes place, and one thou- 
sand Dirms are incumbent upon her :-—but 
it is to be observed that in both cases the 
woman’s assent is a condftion, because the 
words of the husband, ‘‘you are divorced for 
one thousand Dirms,’’ mean, ‘’you are under 
divorce in return for one thousand Dirms 
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due from you to me,’’—and his words, ‘‘you 
are divorced upon payment of one thousand 
Dirms,’’ mean “you are under divorce on 
condition that one thousand Dirms be due 
from you to me,” and the return cannot 
be made incumbent upon her without her 
assent ; moreover, a circumstance suspended 
upon a condition cannot take place until the 
condition be previously fulfilled, wherefore 
the effect in this case depends upon her 
agreeing to what is proposed. And here the 
divorce is irreversible, for the reason already 
stated. 

Ir a man say to his wife, “ you are 
divorced, and there is against you a thou- 
sand Dirms,’’ and she consent,—or, if a man 
say to his slave, ‘‘you are free and there is 
against you a thousand Dirms,’’ and the 
slave assent,—the slave is free, and divorce 
takes place upon the wife, but nothing 
remains incumbent upon either, according 
to Haneefa :—the rule is also the same if 
they were not to assent.—The two disciples 
say that the sum specified is incumbent upon 
them, where they assent ; but that, if they 
do not agsent, neither divorce nor emanci- 
pation take place; for they argue that the 
latter part of the husband’s address is such 
as is used in bargains of exchange; and a 
contract of Khoola, or of Kitabat, being a 
contract of exchange, is therefore to be con- 
sidered as such ;—as in hire, for instance, 
where ifa man say to another, ‘‘carry this 
burthen, and there isa Dirm for you,” it is 
the same as if he were to say, “‘ carry this 
burthen fora Dlrm.’’—To this Haneefa re- 
‘plies that the latter part of the sentence has 
a separate and detached sense, and there- 
fore is not be connected with the preceding 
part, unless there be something to show that 
it is so ;—but here nothing exists to evince 
such connexion, because divorce and manu- 
mission are frequently produced without any 
substantial return :—contrary to cases of sale, 
or of hire, as neither of these are to be 
conceived without a substantial compensa- 
tion. 

A proposal of Khoola made to the wife, 
with a reserve of option to the husband, is 
invalid.—Ir a man say to his wife, ‘f you are 
divorced fora thousand Dirms, on a con- 
dition of option to me (or, to you) for three 
days,” and she consent, the option is invalid, 
where it is reserved to him, but valid where 
it is reserved to her ; and if she rejects his pro- 
posal within the three days, the Khoola is 
null : but if she do not reject it within that 
time, the divorce takes place, and the sum 
specified by the husband becomes incumbent 
upon her.—This is the doctrine of Haneefa. 
The two disciples say that the option is null 
ineither case, and that divorce takes place 
upon the woman, and the sum specified 
becomes incumbent upon her, because option 
is used for the purpose of dissolving a con- 
tract, or other agreement, after it has been 
concluded, and not for preventing the execu- 
tion of it; and the act of the man, or of the 
woman, implying proposal. on the part of 


the former, and acceptance on that of the 
latter, does not carry with it dissolution’ on 
either part ; his proposal does not, as itisa 
Yameen, or suspending vow, on account of 
its involving a condition and a consequence 
(namely, the suspension of divorce upon the 
woman’s consent); and a vow is in itself 
incapable of effecting dissolution ; nor does 
her acceptance, as that is the condition of 
the vow andas the vow is in itself inca- 
pable of effecting dissolution, so is the con- 
dition ; and such being the case, the reserve 
of option on either part null.—The argu- 
ment of Haneefa is that Khoola on the part 
of the woman stands as a sale, since it isa 
transfer of property for a return, and accord- 
ingly, if it proceed first from the wife, by 
her saying to her husband, ‘‘ divorce me in 
return for one thousand Dirms, ona con- 
dition of option to me (or, to you) for three 
days,” and she afterwards retract before her 
husband signifies his consent, her retraction 
is approved, on which account it is restricted 
to that Majlis, or situation, and does not 
extend beyond it,—that is, if she rise from 
her seat before her husband signifies his 
assent, it becomes null; the condition of 
option in it therefore, when proceeding from 
the wife, is approved ; but when it proceeds 
from the husband, the condition of option 
is not approved, because it is then a vow, 
wherefore his retraction of it is not ap- 
proved, and it continues in force beyond the 
Majlis ; and as it is a vow on the part of the 
husband, he can have no option, since a vow 
does not admit of option. Let it be also 
observed that the case of a slave, with 
respect to manumission, is the sameas that 
of a wife, with respect to divorce ;—that is 
to say, manumission for a consideration is 
an exchange, on the part of a slave, that 
same as divorce fora return, On the part of 
a wife. 

The assertion of the husband respecting 
Khoola isto be credited.—Iy a man say to 
his wife, ‘‘ I yesterday divorced you for a 
thousand Dirms, but you did not consent,” 
—and the woman reply that she did con- 
sent, the assertion of the husband is to be 
credited: but ifa man say to ‘another, ‘I 
yesterday sold you this slave fora thousand 
Dirms, but you did not consent,” and the 
other reply that he did consent, the asser- 
tion of the purchaser is to be credited.—The 
reason of the difference between these two 
cases is that divorce for a compensation is 
a vow, when proceeding from the husband, 
and his acknowledgment of his having made 
the proposal does not necessarily imply an 
acknowledgment of the condition having 
taken place, as the vow holds good indepen- 
dent of that circumstance,’ whereas sale 
cannot be effected without the consent ‘of 
the purchaser, and hence an acknowledg- 
ment of sale necessarily implies an acknow- 
ledgment of that circumstance without 
which sale cannot exist, namely, consent, 
and the seller’s denial of that circumstance 
isa contradiction to his previous acknoy- 
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ledgment, and consequently not to be 
credited. 

A mutual discharge leaves each party with- 
out any claim upon the other.—A MOBARAT, 
or mutual discharge (signified by a man 
saying to his wife, ‘‘ I am discharged from 
the marriage between you and me,’’ and her 
consenting to it), is the same as Khoola,— 
that is to say, in consequence of the declara- 
tion of both, every claim which each had 
upon the other drops, so far as those claims 
are connected with their marriage. Thisis the 
doctrine of Haneefa. Mohammed says that 
nothing is done away by either except what 
is particularly mentioned by both the husband 
and the wife. Aboo Yoosaf unites with Mo- 
hammed, as to the Khoula, but with Haneefa 
as tothe mutual discharge.—The argument 
of Mohammed is that mutual discharge and 
Khoola are contracts of exchange, in which 
the circumstances specifically stipulated are 
also regarded, and not those which are not 
stipulated. The argument of Aboo Yoosaf 
is that the word Mobarat, from its gramma- 
tical form bears a reciprocal sense, and 
therefore requires that the discharge be 
equally established on both sides; and this 
is general; yet the discharge is in this case 
restricted to those rights connected with 
marriage, as the design proves it to be so; 
but Khoola only requires that the woman be 
freed from the restraint of her husband ; and 
as that is obtained by the dissolution of the 
marriage, it does not require that all its 
effects be terminated. The argument of 
Haneefa is that Khoola bears the sense of 
separation, and that is general, the same as 
a mutual discharge, and consequently mar- 
riage 1s thereby terminated, together with all 
its rights and effects, the same as bv a mutual 
discharge. 

oe entered into bya father on behalf 
of is infant daughter is invalid.—Ir a father 
a Khoola with the husband of his 
si deration ent’: agreeing to pay the con- 
not valid out of her property, the Khoola is 
exhibits with respect to her, because this 
Deron no regard for her interest, as her 
a mar, not appreciable in the dissolution 
a Sone S86 whereas the consideration is 
contac trary to marrige (as where a man 
thate ts his infant daughter to another) for 
enterin d, because the woman’s person, on 
andik g into a marriage, is appreciable :— 
in the e woman’s person not being appreciable 
awi v dissolution of a marriage, the Khoola of 
anes sick of a mortal illness is considered 

p ceeding from third of her property : 
mare appreciable upon éntrance into a 
were 28e if a man sick of a mortal illness 
sce to marry a woman ona proper dower, it 
Bis nsidered as coming from the whole of his 
x perty.—The Khoola, therefore, being ille- 
ga!, the dower of the infant does not drop, 
r does the husband acquire any right to 
r prdpertv.—There are two traditions with 
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other it does not ; the former, however, is th 
better opinion, because the Khoola is a sus- 
pension of divorce upon the consent of the 
father, which is the same as upon any other 
condition. 

Unless he engage to hold himself responsibl 
for the compensation.—Ir a father transact a 
Khoola on the part of his infant daughter for 
a certain sum, engaging to hold’ himself 
responsible for the payment, the Khoola is 
valid, and the sum specified bacomes incum- 
bent upon him, because the engagement even 
of a stranger for the consideration of Khoola 
is valid, and consequently that of a father in 
superior degree: in this instance also the 
infant’s dower does not drop, as the father 
has no authority with respect to the relins 
quishment of it. 

Or refer it to his daughter's consent.— 
Anp if the father were to stipulate that hia 
daughter is to be responsible for the sum 
specified, this will depend upon her con- 
sent where she is competent (that is, capable 
of comprehending the nature of her situation 
and that of the present transaction, and pro- 
nouncing upon them); and if she consent, 
divorce takes place, on account of the con- 
dition being fulfilled upon which it is sus- 
pended : but the sum specified (or considera- 
tion) is not incumbent upon her, as an infant 
is incapable of undertaking the discharge of 
any pecuniary obligation: and if the father 
consent on his daughter’s behalf, there are 
two traditions concerning it ;—according to 
one, divorce does not take place until she 
shall exentually express her consent; an 
according to another, divorce takes place 
independent of it; but here the compensa- 
tion agreed for is not incumbent upon her at 
all events.—And in the same manner, if a 
father, transacting a Khoola on the part of 
his infant daughter, agree that the compen- 
sation shall consist of her dower, and he 
happen not to be surety for the same,® the 
validity of the Khoola depends upon the 
daughter’s consent, which if she declare, 
divorce takes place ; but yet her dower does 
not drop: and also, if the father consent 
on his daughter’s behalf, there are two tra- 
ditions concerning it, as already stated: if 
however, he be surety for the dower, amount- 
ing to one thousand Dirms (for instance), 
divorce takes place, because the condition 
(namely consent) is existing ;and five hun- 
dred Dirms only are incumbent upon him, 
according to a favourable construction of the 
law. Analogy would suggest that he is liable 
for the whole thousand, upon this ground, 
that where an adult woman transacts Khoola 
on her own behalf, before consummation of 
marriage, for any specified sum (say one 
thousand Dirms), and her dower be also one 
thousand, the whole sum is incumbent upon 
her, and is discharged by five hundred drop- 
ping from her dower, and her paying the 
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other five hundred out of her own property : 
—but according to the more favourable con- 
struction of the law, nothing whatever is 
incumbent upon her, because the intent of 
the husband, in the transaction. is merely 
to free himself from the obligation of her 
dower ; and this end being obtained, nothing 
beyond that remains incumbent upon her. 


CHAPTER IX. 
OF ZIHAR 


_ Definition of the terms.—Tue word Zihar 
ig drived from Zihr, the back.—In the lan- 
guage of the law it signifies a man comparing 
his wife to any of his female relation, within 
such prohibited degree of kindred, whether 
by blood, by fosterage, or by marriage, as 
renders marriage with them invariably un- 
lawful,—as if he were to say toher [by a 
peculiarity in the Arabic idiom], ‘‘you are to 
me like the back (Zihr] of my mother.” It 
is essential to Zihar that the person compared 
be the wife of the speaker, insomuch that 
Zihar does not apply to a female slave ; and 
competency to pronounce Zihar appertains 
only to one who is a Mussulman, of sound 
mind, and mature age, that pronounced bya 
Zimmee or an infant being nugatory ; and its 
effect is to prohibit the person who pronounces 
it from carnal connexion with his wife, until 
he shall have performed an expiation. 
Zihar prohibits carnal connexion until ex- 
piation.—Ir a man say to his wife, ‘you 
are to me like the back of my mother,” she 
[the wife] becomes prohibited to him, and his 
carnal connexion with her is unlawful, as 
well as every other conjugal familiarity, 
until he perform expiation for the same as 
is enjoined in the sacred writings. = 
Nature and duration of Zihar.—In times 
of ignorance (that is, before the establish- 
ment of the Mussulman faith), Zihar stood 
as a divorce; and the law afterwards pre- 
served its nature (which is prohibition). but 
altered its effect to a temporary prohibition, 
which holds until the performance of ex pia- 
tion, but without dissolving the marriage.— 
The reason for this is that Zihar is an offence, 
as being a declaration founded upon a false- 
hood, and which amounts toa disowning or 
denying of the wife ; and therefore finds its 
proper punishment in her being rendered un- 
lawful to him who pronounces it, by a pro- 
hibition which cannot be removed but by his 
performing expiation: and as carnal con- 
nexion b:comes prohibited by Zihar, so do 
all its accompanying privileges, such as 
kissing, touching, and other familiarity, lest 
the husband be tem pted toth: commission of 
the carnal act ; in the same manner as is the 
rule with respect to relations within the 
prohibited degrees, with whom net only the 
carnal act itself, but also every familiarity 
which leads to the commission of it, are pro- 
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hibited : contrary to that respecting women 
fasting, or in their courses, with whom 
although the commission of the carnal act 
itself be prohibited, yet other liberties are 
not so, as those situations are perpetually 
recurring to them and if such a rule were 
to hold, it would operate as an almost con- 
tinual restraint upon them ; whereas, with 
respect to women under Zihar, or within the 
prohibited degrees, this is not the case. 

If the prohibition occasioned by Zihar be 
violated, yet no additional penalty is in- 
curred.—Ir a man, having produced Zihar 
upon his wife, have carnal connexion with 
her before he make expiation, it behoves 
him to respect and pray forgiveness from 
Gop: but nothing is incumbent upon him, 
except the expiation on account of his Zihar, 
as before, and that he refrain from any re- 
petition of the carnal act with her until he 
perform such expiation, because it is re- 
lated of the Prophet that he thus commanded 
one who had committed the carnal act with 
his wife after Zihar, and before expiation 
from which tradition it appears that nothing 
more is incumbent (in consequence of the 
commission of the carnal act before expia- 
tion), for if it were so, the Prophet would 
somewhere have mentioned it. 

Zihar cannot occassion divorce.—Ler it be 
observed that from the words of the husband, 
“you are to me like the back of my mother,” 
nothing but Zihar is established, because 
the term employed expressly signifies Zihar ; 
and if he should intend divorce by it, yet 
that does not*take place, as the law of di- 
vorce is broken through in this particular.® 
and consequently Zihar does not admit of 
divorce being intended by it. 

Zihar is established by a comparison with 
any part of the body which implies the whole 
person.—IF a man say to his wife, ''you are 
to me like the belly of my mother,’’ or ‘‘the 
thigh,” or ‘‘the pudendum,’’—Zihar is 
thereby established, as Zihar signifies the 
likening of a woman to a kinswoman within 
the prohibited degrees, which interpretation 
is found in the comparison being applied to 
any of the parts or members improper to 
be seen.—And Zihar is inthe same manner 
established, by the likening of the wife to 
any other kinswoman within such prohibited 
degree as that marriage with them is at all 
times unlawful, such as sisters, and aunts, 
and foster-mothers, who are invariably pro- 
hibited, as wellas a natural mother. And 
so also ita man say to his wife, ‘your head 
is to me like the back of my mother,’’ or 
“your pudendum” or “your waist,’’—be- 
cause by these the whole person is figura- 
tively expressed ; and so also if he were to 
say, ‘‘your half or your third,’ because 
in this case the effect is established in a 


*That istosay, Zihar has been made, by 
the law, a thing distinct and separate from 
divorce, and subject to a pule peculiarly ap- 
plicable to itself. ` 
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diffusive portion® and consequently extends 
to the whole person, because, as the diffusive 
Portion of any thing is a proper subject of 
all other acts such as purchase, sale and 
so forth, so is it of divorce; but divorce 
being incapable of division, is necessarily 
established in the whole person: and as 
Zihar resembles divorce it therefore, like 
divorce, extends to the whole also. 

A general comparison takes effect accord- 
ing to the husband’s explanation.—WHuERE a 
man says to his wife, you are to me like 
my mother,” it is requisite that his intension 
be examined into, so as to discover the true 
predicament in which the wife stands ; and 
if he declare that his meaning was only to 
show respect to his wife, it is to be received 
according to his explanation, because in 
speech respect may be expressed by a general 
comparison ; or, if he declare his intention, 
to have been Zihar, that is accordingly estab- 
lished, for here appears a comparison with 
the whole person of his mother, in which her 
back is included : but as that is not expressly 
mentioned, the speaker’s intention is requi- 
site to establish it; and if he declare his 
intention to be divorced, a divorce irreversible 
takes place, as his comparing his wife with 
his mother is likening her to one who is pro- 
hibited to him, and is therefore the same as 
if he were to say, ‘‘you are prohibited to 
me,” thereby intending divorce ;—but if he 
declare that he had no positive intention 
neither Zihar nor divorce are established 
(according to Haneefa and Aboo Yoosaf), 
because the address bearing the construction 
of respect, must here be taken in that sense. 
as being of less importance than any other. 
Mohammed says that Zihar is established 
independent of intention, because a com- 
parison of the wife witha limb or member 
of the mother occasioning Zihar, it follows 
that, where it is made with the whole, Zihar, 
is established a fortiori.—With ‘Aboo Yoosaf 
if the intention of the husband be merely 
prohibition, an Aila only is established, 
because the prohibition by Aila is less rigo- 
rous than by Zihar.—With Mohammed, on | 
the contrary, Zihar is established: his argu- 
ment is taken from the Arabic. 

And the same of a comparison in point of 
prohibition.—Ir a man say to his wife, ‘you 
are to me prohibited, like my mother,” in- 
tending either Zihar or divorce, it takes effect 
according to his intention, as this address 
may be taken in either sense,—in that 
of Zihar, as being a comparison,—and in 
that of divorce, as expressing prohibition; 
strengthened by the comparison. In this 
case; however, if he have no intention, accord- 
ing to Aboo Yoosaf, Aila is established,— 
and, according to Mohammed, Zihar,—as in 
the preceding case —And if he say, “you 
are to me prohibited like the back of my | 
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mother,” and thereby intend’ divorce or Aila, 
yet nothing but Zihar is established, accord- 
ing to Haneefa.—The two disciples say that 
whatever he may intend is established, as 
prohibition equally implies either Aila or 
divorce ; according to Mohammed, however 
where divorce is the intention, no Zihar 
is established ; whereas, according to Aboo 
Yoosaf, divorce and Zihar are both estab- 
lished together (that 1s, divorce is estab- 
lished on account of the intention, and Zihar 
on account of the term Zihr [back] being 
expressly mentioned, as was stated in its 
proper place)—The argument of Haneefa 
is that the words above recited expressly 
signify Zihar, and therefore do not b.ar any 
other sense ; and the word prohibited, which 
is introduced there, relates solely to the pro- 
hibition by Zihar, as prohibition is of various 
kinds of which that by Zihar is one, and 1s 
on this occasion preferred, on account cf the 
accompanying comparison with the back of 
the mother , and all other kinds of prohibi- 
tion being only constructive, and that by 
Zihar positive, the prohibition to which the 
word “‘prohibited’’ alludes, is to be taken as 
relating to the Zihar only. 

Zihar has no effect upon any but a wife.— 
ZIHAR is not established with respect to any 
but the wife of the speaker, insomuch that 1f 
a man pronounce a Zihar upon his female 
slave, it has no effect for various reasons.— 


First, cop has said,—‘'MEN WHO PRO- 
NOUNCE ZIHAR UPON THEIR WOMEN, — 
where, by women is understood wives ; 


secondly, the legality of a female slave is 
of a secondary or dependent nature, and 
that of a wife of a primary or original 
nature, and hence those two. persons inust. 
not be confounded; Tutrpiy, Zihar is an 
imitation of divorce, and divorce does no} 
take place upon a slave. 

Ir a man marry a woman without her 
consent, and pronouncea Zihar upon her 
before that be obtained, and she afterwards 
signify her consent, the Zihar is void, 
because the husband, in making the’ com- 
parison, said no more than what was at that 
time strictly true, and hence what he says 
does not .amount toa disowning or denying 
of her. 

OsysecTion.—It would here appear that 
the validity of the Zihar remains suspended 
upon the woman’s consent tothe marriage, 
in the same manner as the manumission of 
the purchaser of a slave from an usurper 
rests upon the consent of the proprietor (that 
isto say, where a person purchases a slave 
of the usurper of him, and emancipates him, 
the validity of his emancipation depends 
upon the proprietor’s assenting to the sale), 
because Zihar is a right of possession by 
marriage, in the same manner aş manu- 
mission is a right’ of possession by right of 
property. ° 

RerLy.— The validity of the Zihar is not 
suspended upon her consent of the marriage, 
because Zihar is not one of the rights of 
marriage, as it has no place in: the ordinances 
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of the law,” whereas matrimony has a place 
in them, and that which is not of the law is 
incapable of appertaining as a right to that 
which is one of its ordinances; contrary to 
the case of manumission proceeding from the 
purchaser of a slave out of the hands of his 
usurper, as manumission is a right of pro- 
perty. 

Zihar collectively pronounced takes place 
upon every individual to whom it is addressed. 
—WHERE a man addresses all his wives col- 
lectively, saying, ‘‘ye are to me as the back 
of my mother,’’ Zihar is established with 
respect to every one of them, he having on 
this occassion applied the Zihar to them all 
indiscriminately, as ın divorce, where if a 
man direct a sentence of divorce to the whole 
of his wives collectively, it takes place upon 
the whole. And here an expiation is incum- 
bent upon him, on account of each wife 
respectively, because prohibition has been 
established with respect to each ; and expia- 
tion is ordained for the purpose of terminating 
and abolishing the probibition ; and where 
that is numerous the expiation must be so 
likewise, according to the number of pro- 
hibition ; -contrary to a case where a man, 
pronounce an Aila (or vow of four months’ 
abstinence from carnal connexion) upon all 
his wives collectively, and break his vow 
by having carnal knowledge of them within 
the four months, for here a single expiation 
only 1s incumbent upon him, because in this 
case explation is incumbent upon him, out 
of respect to the honour and greatness of the 
name of Gop; and his name, in a vow of 
Ali, is mentioned once only, as it is pro- 
nounced by the man saying to all his wives, 
“by Gop I will not have carnal connexion 
with you.” 


Section. 
Of Expiation. 


A Zihar may by expiated by the emanci- 
pation of a slave, &c.—Tue expiation ofa 
Zihar may be effected by the emancipation of 
a slave; orif, from not being possessed of 
such slave, this mode be impracticable, it 
may be effected by a fast of two months 
successively’t or if the state of the health 
do not admit of such fast, by the distribu- 
tion of victuals to sixty poor men: becaus> 
a passage which occurs in the Koran, re- 
specting expiation, demonstrates the obliga- 
tion of performing it in one or other of those 
ways: but the expiation is supposed to pre- 
cede a man’s touching his wife, after having 
pronounced a Zihar upon :—in expiation by 
manumission or fasting this is evident, be- 
cause the text relates to that; and so also 

*That is there are no particular rules 
instituted for it in the Koran, the laws re- 
specting it being taken from the Sonna 

+t By Sawm, or fasting is here and else- 
where understood an abstinence from food 
and every carnal enjoyment from the rising 
to the setting sun ofeach day, within the 
prescribed term. 
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in expiation by the distribution of victuals 
to the poor ;—because by expiation prohibi- 
tion is terminated, wherefore it is necessary 
that the expiation be first made in ordet 
that carnal connexion may be lawful. 


The emancipation of a slave of any descrip- 
tion suffices.—It suffices for an expiation that 
a slave be released, whether that slave be an 
infindel or a Mussulman, an infant or an adult 
a male ora female, because the word Rakba, 
in the Koran, applies equally to all of these, 
as it signifies one who is possessed, in right 
of property, by another, under any descrip- 
tion whatever.—Shafei says that the eman- 
cipation, of an infidel does not suffice as an 
expiation, because this is a right of Gop, 
which cannot lawfully be expended upon 
one who, as being an infidel, is his enemy ; 
like Zakat, which is a right of Gop, and the 
disbursement of which upon infidels, as being 
the enemies of Gop, is therefore illegal.— 
To this our doctors reply, that the emancipa- 
tion of a slave [Rakba] is what is mentioned 
in the text, and that is fulfilled by the manu- 
mission of an infidel and as to what Shafei 
advances, of expiation being a right of Gop, 
and therefore not to be expended upon his 
enemies, it may be replied that the intention 
of the expiation is to render the slave equal 
to the fulfilment of such duties as relate to 
Gop, that is to say, of Zakat, pilgrimage, 
bearing evidence, fighting for the faith, 
magistracy, and so forth; and if the slave 
be not a Mussulman, and continue an_ infidel 
after manumission, thereby enhancing his 
crime of infidelity, and precluding himself 
from receiving those advantages which he 
was qualified to enjoy through his freedom, 
it is to be attributed to the error of his choice, 
and not to any defect in the act of the 

iator. 

Sleds such slave be defective in one of his 
faculties —It is not sufficient, as an expiation, 
to emancipate a slave who is blind, or maimed 
of both the fellow-members, whether hands 
or feet, because here such a slave is utterly 
deprived of one of his bodily endowments 
either of seeing, carrying, or walking, and 
the privation of any one advantage in a slave 
renders the manumission of him insufficient 
as an expiation, since a person in such a 
state is accounted dead: but where the 
privation is not entire it does not forbid the 
validity of the expiation, and hence it suf- 
fices for that purpose to emancipate a slave 
who is blind of one eye 0 maimed of one hand 
or foot, or of a hand andr foot, from opposite 
sides, as this amounts not,.’to an absolute pri- 
vation of one of the adva ages, but only toa 
defect : the case, however is otherwise where 
he is maimed of ahand an foot upon the same 
side, for in this case his emancipation would 
not suffice, as this amounts to a privation of 
the advantage of walking, since, without 
the assistance of the hand upon the lame 
side, that is impracticable. í 

The emanci pation of a deaf slave suffices.— 
Ir suffices, as an exptation, to emancipate is 
deaf slave Analogy would suggest that this 
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is not sufficient, as the slave is here deprived 
of one faculty ; but it is admitted as suf- 
ficient, upon a favourable construction of 
the law, as the radical faculty still continues, 
since one who is considered as deaf may yet 
be capable of hearing what is spoken aloud : 
if, however, he cannot hear at all (as where 
a person is born perfectly deaf), his eman- 
cipation doesnot suffice. 

But not that of one who has lost both his 
thumbs.—Itr does not suffice, as an expiation, 
to emancipate a slave who has lost toth his 
thumbs, as his power of carrying, which is 
one of his bodily endowments, is in that case 
destroyed. 

Or who is insane —Ne1tTHER does it suffice 
to emancipate a slave who is insane, because 
no use is to be derived from the members of 
the body unless they be informed with reason, 
and therefore a privation of reason amounts 
to a privation of all the corporal endowments. 

Unless it be an occasional insanity only.— 
Bur if the slave be one who is insane only 
at intervals, his freedom suffices for an expia- 
tion, as this circumstance is not an utter 

privation of the faculty, but only a defect in 
it, which does not prevent the sufficiency. 

Nor of a Modabbir, or Am-Walid or 
Mokatib, who has paid part of his ransom.— 
Ir does not suffice, as an expiation, to 
emancipate a Moddabir, or Am-Walid, as 
such are eventually entitled to their freedom, 
and hence their bondage is incomplete ;—and 
so also of a Mokatib who has fulfilled his 
contract of Kitabat in part, because in this 
case his freedom must be accounted as in 
return for the part of his ransom already 
received, and consequently does not suffice 
foran expiation, as that isan act of piety, 
in which speciality is essential —It is recorded 
as an opinion of Haneefa that the release of 
this Mokatib is sufficient, as bondage is found 
to exist in himin every shape, and accord- 
ingly the contract of Kitabat admits of being 
annulled ; contrary to Am-Walids and Mo- 
dabbirs, asa Tadbeer or Isteelad cannot be 
cancelled. 

Ir a person who pronounces Zihar emanci- 
pate, for expiation,a Mokatib who has not 
paid any part of his ransom, it suffices.— 

Shafei says that it does not suffice, because 
the Mokatib is a claimant of freedom, in 
virtue of the contract of Kitabat, and is 
therefore the same as a Modabbir,—The 
argument of our doctors is that bondage 
exists ina Mokatib in every shape, because 
the contract of Kitabat is capable of annul- 
ment; and also, because the Prophet has 
declared ‘ʻa MoxatTis isa slave as long as 
a single Dirm remains due¢from him.”’ 

That procured fora parent or child suf- 
fices.—IF a man purchase his father or his son 
. intending expiation thereby, it suffices.— 
Shafei says that it does not suffice ;—the 
same difference of opinion subsists in the case 
of expiation of a Yameen, as shall be recited 
at large in treating of vows. 


But not that of a share in a coparcenary 


ylave.—Ir a man, being rich, emancipate his | 
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half of a coparcenary slave, and then indem- 
nify his partner for the value of the remain Jer, 
this does not suffice for an expiation with 
Haneefa.—The two disciples hold that it 
suffices, because the expiator, becoming pos- 
sessed of his partner’s share by indemnifying 
him, does in effect emancipate a slave who is 
entirely his own property :—but it were other- 
wise if the expiator be poor, asin this case 
it is incumbent upon the slave to perform 
Siayet, or emancipatory labour, for the part- 
ner’s share; and hence the emancipation 
is, so far, for a return. The argument of 
Haneefa is that in this case the emancipation 
is defective in the proportion of the partner’s 
share, until the transition of the property 
is it to the emancipator be effected by his 
indemnifying the other partner, and this 
circumstance forbids its sufficiency for an 
explation. 


The partial emancipation ofa sole slave 
(when followed by the emancipation of the 
remainder) suffices.—IF a man emancipate 
half of his own slave, as an expiation, and 
afterwards emancipate the remainder for the 
same purpose, it suffices, as this amounts to 
no more than emancipating him by two sen- 
tences instead of one; and the defect which 
appears in the second half on account of the 
first half being already free is not regarded, 
since this defect has been induced upon the 
expiator’s property, in consequence of his 
emancipating it on account of expiation: 
and a defect like this is not regarded ; but is 
considered in the same light as when a man 
having thrown a goat on its side for the 
purpose of sacrifice, happens to direct his 
knife in the animal’s eye, so as to render it 
defective, which is not regarded, the sacrifice 
of the goat being still lawful, as the defect 
has befallen the property on account of 
sacrifice: contrary to the preceding case, 
because there the defect appears in the 
property-of the other partner.—This proceeds 
upon the tenets of Haneefa.—With the two 
disciples manumission is indivisible, and con- 
sequently the emancipation of an half is, in 
effect, the emancipation of the whole slave, 
so that it is not considered in that instance 
as proceeding from two sentences. 


But not if carnal connexion take place 
between the two emancipations.—IF a man 
emancipate half his slave, as an expiation 
of Zihar, and then have carnal connexion 
with the wife upon whom he had pronounced 
the Zihar, and afterwards emancipate the 
other half, it is not valid as an expiation, 
according to Haneefa, because he holds 
that manumission admits of division, and 
the condition of its sufficiency, in the sacred 
writings, is that it be performed before the 
man touch his wife; but here the emancipa- 
tion of one half takes place after touching.— 
With the two disciples, on the contrary, the 
emancipation of an half amounts to an 
emancipation of the whole, wherefore the 
emancipation in this case appears to take 
place upon the whole ; before touching. 

Zikar may be expiated by fasting two month 
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—Ir the person pronouncing a Zihar be not 
possessed of a slave, his expiation may be 
made by fasting for two successive months, 
provided those do not include the Ramzan, 
nor the festival of Fittir,® nor the days of 
Nihrf or Tashreek.[ The fast must be suc- 
cessive (that is, uninterrupted), because it is 
thus expressed in the text; and it is a 
condition that the Ramzan be not included, 
because the abstinence observed in that period 
is not counted in expiation; for if it were to 
be so counted, this would in effect induce the 
annulment of a thing ordained by Gop ; and 
it is also a condition that the festival of 
Fittir, and the days of Nihr and Tashreek, 
be not included, as (these being ordained 
festivals) any extraordinary abstinence in 
them is forbidden. 

But tf carnal connexion take place during 
the fast, it must be commenced de novo.—Ir 
the expiator, either wilfully or through for- 
getfulness, in the night, or, from the latter 
cause, in the day time, should during the 
term of expiation have carnal connexion with 
the wife upon whom he had pronounced the 
Zihar, he must again begin the fast anew, 
according to Haneefa and Mohammed. Aboo 
Yoosaf says that it is not incumbent upon 
him to begin it again, as his connexion with 
the wife does not amount to an interruption 
of the fast, since that is not broken by it; 
and if it be said that one condition of the 
fast is that it precede touching, it may be 
replied that a compliance with that injunction 
is here rendered impossible; he. therefore 
holds that it must in this case suffice that a 
part of it precede touching, for if the fast be 
commenced anew (as in the doctrine of 
Haneefa and Mohammed), if follows that the 
whole would be subsequent to touching.— 
The argument of Haneefa and Mohammed is 
that the conditions of making expiation by 
fast are twofold ;—one, that the fast precede 
touching ;—another, that the twa months be 
exempt from touching; and the second of 
these being violated by the connexion, the 
circumstance with respect to which the con- 
dition was made is not fulfilled, and therefore 
the fast must be commenced anew, because 
though the observance of the first condition 
be now rendered impossible, yet still it remains 
in his power to perform the expiation in such 
a way as may fulfil the second condition of 
it. 

Ir the expiator wilfully break his fast in 
the day time, within the two months, either 
with or without excuse, he must commence 
it anew, according to all the doctors, as this 
is an interruption of the fast, a condition of 
which is that it be for two months succes- 


"The day of breaking Lent. 

+The day of sacrifice, being the tenth of 
the month Zooal Hidjee when the pilgrims 
assemble at Mecca. 

_{The true sense of Tashreek (as here ap- 
plied) the translator has not been able to 
discover. 


sively ; and this being still in his power it is 
therefore incumbent upon him. | 

Fasting the only mode in which a slave can 
expiate Zihar.—IF a slave pronounce a Zihar 
upon his wife, a fast of two months succes- 
sively is the only mode of expiation which is 
allowed him, because he is incapable of 
possessing any thing in his own right asa 
proprietor, and consequently cannot expiate 
inany other way.—And here, if the owner 
of this person were to release another of his 
slaves, or to distribute victuals to sixty poor 
men, on his behalf, yet it does not suffice, 
as a slave, being incapable of possessing 
property, cannot be regarded as a proprietor, 
from his master’s consignment or transfer of 
it, 

Zihar may be exptated by the distribution 
of alms.—IF the person pronouncing a Zihar 
be incapable of observing a fast (from the ill 
state of his health or other cause), it is in- 
curnbent upon him to give victuals to sixty 
poor men, Gop having said, “WHERE A 
MAN CANNOT FAST, LET HIS EXPIATION BE 
MADE BY DISTRIBUTING VICTUALS TO SIXTY 
POOR MEN.” —By the term victuals is here 
understood half a Saa” of wheat, or one 
Saat of barley or dates, or the value thereof 
in money; because the Prophet has said, 
‘for each pauper there is half a Saa of 
WHEAT ;’’—and also, because regard is here 
had to the removal of want from each for 
one day, and consequently the proportion to 
each is determined by the Sadka Fitter, or 
alms given on the festival breaking Lent.— 
Observe that what is heresaid, ‘‘or the value 
thereof in money,” is the opinion of our doc- 
tors, as has been related at large in the book 
of Zakat. And if the expiator bestow one 
Man f of wheat, or two Mans of Barley, or 
dates upon the poor, it suffices, since this 
fulfils the design, as wheat and barley are 
of oneand the same genus or nature, in 
respect to food, and consequently to com- 
pensate the defect in one grain by an addi- 
tion of the other is lawful: contrary to a 
case where a man fasts, and at the end of 
amonth becomes incapable of continuing 
the fast, on account of sickness, for here the 
expiation would not be effected by giving 
victuals to thirty paupers, because fasting 
and victuals are not homogeneous, and con- 
sequently the completion of one by means of 
the other is insufficient. 

Ir the person pronouncing a Zihar desire 
another person to distribute the victuals for 
him as an expiation, and the latter do so, 
it suffices, as this amounts to borrowing so 
much; and the pauper to whom the person 
so commissioned gives the victuals appears 
first to make seisin of them in behalf of the 
expiator, and then to receive them on his 
own account ; thus the expiator is first 


*About four pounds, 
tAbout eight pounds. 
{About eighty pounds. 
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seised of the property, and then makes it 
over to the pauper. ; 

Ir the pronouncer of a Zihar feed cixty 
paupers morning and evening it suffices, 
where they are filled, whether they eat more 
or less.—Shafei says that this does not 
suffice, as itis requisite that the victuals he 
regularly consigned to sixty poor men, the 
sameas in Zakat and Sadka Fitter, because 
in consigning, their wants are more effect- 
ually relieved than by feeding, which is only 
an act of permission, and consequently can- 
not stand for consignment.—The argument 
of our doctors is that the word Itaam, or feed- 
ing is what is mentioned in the text, and the 
literal meaning of that is to give a power 
over food, which is found in permitting to eat, 
the same as in consignment: but in Zakat 
and Sadka Fitter ; consignment is essentially 
requisite, and mere permission does not 
suffice, because there the gift is incumbent, 
and by gift, consignment is understood, —In 
short, with respect to whatever is mentioned 
inthe sacred ordinances of the law under 
the term victuals, permisston is sufficient ; 
but in what is mentioned under the terms of 
gift or payment. consignment is a condition. 

Ir among the sixty paupers thus fed 
morning and evening there by an infant 
newly weaned from the breast, it does not 
suffice, asthe expiation is not in that case 
completely performed, a child of this de- 
scription not being yet able to eat a full pro- 
portion of victuals. | 

Wirty barley-bread it is requisite that some 
Provision be bestowed such as it is usual to 
eat with bread, as the appetite cannot be 
satisfied with that alone; but with wheaten- 
bread this is unnecessary. 

Ir victuals be given to one pauper for 
sixty days, it suffices, because the relief of 
want is what is required, and want recurs 
every day, wherefore giving it to the same 
Person a second day amounts to giving it to” 
a second pauper.—But if the victuals for sixty 
be given at once to a single pauper, it does 
not suffice :—yet if they be given to him at 
sixty separate times within the day it suf- 
fices, according to some; but others allege 
that it does not suffice. 

Carnal connexion during expiation by alms 
does not require that the alms be distributed 
anew,—Ie the person pronouncing a Zahir 
have carnal connexion with his wife within 
the time of his performance of expiation by 
alms, as above, still it is not necessary that 
he should recommence, asit is not set forth 
aa a condition in the word of Gop that this 
‘species of expiation should precede touching ; 
‘but it nevertheless behoves him not to touch 
her until he shall have made expiation, as 
it is possible that in the interim he may be 
enabled to perform that by the manumission 
ofa slave, or by fasting for two months, in 
which case this would induce expiation by 
those methods after touching, contrary to the 
injunction of the text. 

Ir a man, as an expiation for two Zihars, 
distribute toeach of sixty paupers a double 


proportion of victuals (suppose one Saa of 
wheat to each), yet this does not suffice for 
more than one Zihar, according to the two 
Elders.—Mohammed says it suffices for both. 
—But if the victuals be bestowed in ehia yay 
on sixty paupers, as an expiation Io 

Breach ofa fast, and for Zihar, it suffices for 
both.—The argument of Mohammed is that 
what is bestowed upon the paupers aforesaid 
suffices for the performance of both expia- 
tions, and the persons upon whom it 1s 
bestowed are also proper subjects of both 
expiations, and consequently the act is effect- 
tual fortwo expiations, in the same manner 
as where the occasions of expiation are dif- 
ferent (as in the case of expiation for a 
breach of fast and a Zihar),—or where the 
expiations are separately performed. | The 
argument of the two Elders is that the inten- 
tion, where things are of one and the same 
nature, is nugatory : but regard is had to it, 
when things are different in nature, because 
a respect to intention is ordained, for the 
sake of distinguishing between different 
things; and hence, if antonement were due 
from a person for the neglect or omission of 
two days’ fast, in the month of Ramzan (a 
Thursday and a Friday for instance), and 
the person by fasting afterwards two davs 
intend atonement, it suffices although the 
days on which he thus fasts be not the same 
with the days of omission, because the thing 
is essentially the same ; contrary to where a 
person owes one day’s fast for atonement, 
and another day’s fast in pursuance ofa 
vow,—for then a distinction is necessary, 
because of the difference between the things ; 
now as the intention, where the things are 
of the same nature, is nugatory, and as the 
thing bestowed is capable of constituting a 
single expiation only (because half a Saa of 
wheat to each pauper is ordained as the 
smallest amount sufficient towards expiation, 
wherefore‘the expiation is vitiated by being 
under, but not by exceeding, the prescribed 
quantity), it follows that the distribution of 
victuals as aforesaid is effectual towards one 
expiation only, the same as where a single 
expiation only is intended :—contrary to 
where the victuals are bestowed at separate 
times, because giving a second time is the 
same as giving to another pauper. 

Ir the man upon whom two expiation of 
two Zihars are thus incumbent emancipate 
two of his slaves, it suffices, although he 
have no specific intention as to either the 
slaves or the Zihars, respectively ;—and in 
like manner, if he fast for four months, 
or distribute victuals to one hundred and 
twenty paupers, it suffices, because, as the 
thing is the same, specifie intention 1s not 
requisite. : 

Ir moreover, this man emancipate a single 
slave in part of expiation of two Zihars, it 
rests with him to specify to which of the two 
he intends the manumission of that slave to 
apply : but if he were thus to emancipate a 
slave in part of expiation of a Zihar, and of 
a Murder, it is invalid with respect to either, 
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Ziffer says, that the emancipation of a single 
slave is totally ineffectual in either case.— 
Shafei, on the other hand, maintains that it 
is equally efficient in both cases, the speci- 
fication resting with the expiators, because 
all expiations are of one and the same 
nature with respect to their end, which is 
the covering of criminality, but as intention 
with respect to things similar in nature, is 
unavailable, the simple intention remains ; 
and as (if that were expiation) the expiatior 
is at liberty to specify to which expiation 
the act is to apply, so here also—The argu- 
ment of Ziffer is that the expiator in this 
case appears to have emancipated half his 
slaves on account of one Zihar, and the other 
half on account of the other Zihar, and con- 
sequently, that he is not at liberty after- 
wards to specify his emancipation as apply- 
ing to either Zihar in particular, after having 
granted it as applying to both, since he then 
possesses no further option.—Our doctors 
argue (with Shafei) that specification, with 
respect to things similar in nature, is unavail- 
able, and consequently nugatory, wherefore 
simple intention remains ; but where things 
are different in nature (such as the eman- 
cipation of a slave, as an expiation for Zihar, 
and also for homicide), the specification of 
intention is available; and the intention 
being approved, the emancipation ‘of the 
slave does not apply wholly either to the 
expiation for Zihar Or to the expiation for 
homicide.—As to what Shafei advances, 
that all expiations are of one and the same 
nature, in regard to their end, it may be 
replied that a difference of nature between 
the expiations, in the present case, subsists 
in regard to the different occasion of them. 
although in respect to their end they be of 
one and same nature. 


CHAPTER X. 
OF LAAN, OR IMPRECATION 


Definition of the term.—Laan, in the lan- 
guage of the law, signifies testimonies con- 
rmed by oath, on the part of a husband 
and wife (where the testimony is strength- 
ened by an imprecation of the curse of Gop, 
on the part of the husband, and of the wrath 
of Gop on the part of the wife), in case of 
the former accusing the latter of adultery. 

A man accusing his wife of whoredom must 
verify his charge by an imprecation.—Ir a 
marn slander his wife (that is to say, accuse 
her of whoredom), or deny the descent of a 
child born of her by saying, ‘this is not my 
child,” and she require him to produce the 
ground of his accusation, imprecation is 
incumbent upon him, provided both patties 
be competent in evidence—(that is, of sound 
mind, adults free, and Mussulmans,) and 
that the woman be of a description to biet 
her slanderer to punishment (that is. mar- 


ried,*) for if she be not such (as if she have 
been for instance, enjoyed under an invalid 
marriage, or delivered of a child whose father 
is unknown), the man is not under any ob- 
ligation to make an imprecation, although 
she be a person competent in evidence. 
Cond:tions under which the imprecation is 
imcumbent.—Laan, according to the tenets 
of our doctors, is a testimony confirmed by 
oath, as was before observed ; and it in- 
volves, on the part of the husband, if his 
accusation be false, the curse of Gop, which 
stands as a substitute of punishment for 
slander :—or, on the part of the woman, the 
wrath of Gop, which stands in the place of 
punishment for whoredom, if it be true :— 
it is therefore requisite that the parties be 
both competent in evidence, as the ground 
thereof is testimony ; and it is also requisite 
that she be of a description to subject her 
slanderer to punishment, as the Laan, with 
respect tothe husband, stands as a substi- 
tute of punishment for slander (whence the 
necessity of her being a married woman) : 
and Laan is incumbet on account of the 
denial of a child, because the husband, in 
denying the child’s descent, accuses his wife 
by implication. 
OsyjecTion.—-The denial of the child’s 
descent does not positively imply an accu- 
sation of the wife, as it is possible that the 
child may not have been begotten by the 
husband, and yet that the wife is not an 
adultress (as where a man, for instance, has 
had carnal connexion with her erroneously, 
and a child is produced from it, in which 
case the child is the undoubted progeny of 
another), and hence, in his denial of its 
descent from him, the husband speaks truly, 
without any accusation of adultery against 
the wife being implied. l , 
Repry.—This possibility is of no weight, 
because a stranger, if he were to deny. the 
descent of child from the known andre- 
puted father, is held to be a slanderer not- 
withstanding this possibility ; and so in this 
case only,—lt is also a condition of impre- 
cation that the wife require her husband to 
roduce the ground of his accusation, as this 
is her right, the demand of which is neces- 
sary ; as well as that of all other matters of 
right: and if he decline it, the magistrate 
must imprison him until he either make an 
imprecation, or acknowledge the falsity of 
his change, by saying, “I falsely attributed 
adultery to her,'’’—as this is a right due 
from him to his wife, and which it is in his 
power to render her, wherefore he is to be 
imprisoned till sf@ch time as he does what is 
incumbent, or acknowledges his falsity, so 
as that the occasion for the imprecation may 
be removed (that is, the condition of impre- 
cation, namely, the mutual change of false- 
hood), because imprecation is not incumbent 
except where each changes the plea of the 
o 
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other with falsehood, after the husband 
having produced against his wife an accu- 
sation of adultery. And the husband having 
made an imprecation, the same is then in- 
cumbent upon the wife, it being so ordained 
in the Koran (but imprecation commences 
with the husband, as he in this case appears 
as the plaintiff) ; and if she decline making 
imprecation, the magistrate is to imprison 
her till such time as the either agrees to 
make it, or to acknowledg2 her husband’s 
veracity, this being his right incumbent upon 
her, and which she is able to render, where- 
fore she is to be imprisoned until she ren- 
ders it. 

Not incumbent upon slaves or infidels. —Ir 
a slave, or an infidel, or one who has suffered 
punishment as a slanderer, accuse his wife 
of whoredom, punishment for slander is due 
upon him, because here imprecation is impos- 
sible,* and consequently its original is due, 
and this punishment for slander, that 
being, the original ordinance in this case, 
according to the word of Gop,—"‘IF MEN 
ACCUSE MARRIED WOMEN OF WHOREDOM, AND 
PRODUCE NOT FOUR WITNESSES, SCOURGE 
THEM WITH EIGHTY 8TRIPES;’’ no impre- 
cation is the substitute of punishment for 
slander ; and where the substitute cannot be 
had, the original is due. 

Nor, where the wife isa slave, an infidel, 
or a convicted slanderey.—Ir the accuser be 
a person competent in evidence, and his wife 
be a slave, or an infidel, or a Kitabeea, or 
one who has suffered punishment as a slan- 
derer, or of the description of those whose 
accusers are not liable to punishment, as 
being an infant, or idiot, or adultress, 
punishment is not due, nor is imprecation 
incumbent upon him, as in this instance 
neither competency in evidence nor marriage 
(in the sense which induces punishmerf®) are 
attached to the acsused. 

OBJECTIaN.—It would appear that in this 
case punishment for slander is due upon the 
husband, as imprecation is a substitute for 
that, and where the substitute cannot be 
had, it follows that the original is due. 

Repiy.—Punishment is not due upon the 
husband, as he is capable of imprecation, 
the obstacle to which exists in this case on 
the part of the wife, and this circumstance 
precludes punishment, in the same manner 
as where she acknowledges the truth of the 
accusation.— The foundation of th’s is a say- 
ing of the Prophet, namely, “There are four 
descriptions of women with respect to whom 
imprecation is not incumbent, Jews and 
Christians married to Mussui.MaNs, and 
laves married to freeman, and free women 
married to slaves.”’ 

Nor where both parties are convicted slan- 
lerers,—Ir the accuser and his wife be per- 
ions who, have both already suffered punish- 


*As infidels and slaves, not being compe- 
ent $ò give evidence, are incapahle of ime 
precdtion. l 


TAIN THEM WITH HUMANITY, 
_THEM WITH KINDNE8S. 


ment for slander, punishment is due upon 
the former, because in this case a reason is 
found against imprecation the part of the 
accuser, he being incapable of making it. 

Form of imprecation and the manner of 
muking it—-THe manner of imprecation is 
as follows :—The Kazee first applies to the 
husband, who is to give evidence four several 
times, by saying, “I call ¿Gop to witness to 
the truth of my testimony concerning the 
adultery with which I charge this woman ;” 
and again, a fifth time, ‘‘may the curse of 
Gop fall upon me if I have spoken falsely 
concerning the adultery with which I charge 
this woman,’’—after which the Kazee re- 
quires the woman to give evidence, four 
separate times, by saying, ‘‘I call Gop to 
witness that my husband's words are al- 
together false, respecting the adultery with 
which he charges me,” and again, a fifth 
time, ‘‘may the wrath of Gop light upon 
me if my husband is just, in bringing a 
charge of adultery against me,’’-—Hasan 
records it as an opinion of Haneefa that the 
husband should, in making the imprecation, 
address himself in the second person, saying 
“by Gop speak truly concerning the 
adultery with which I charge you,” because 
the use of the second person does not admit 
the possibility of the address affecting any 
other. The reason for the form, as above 
stated, is that the relative, when joined to 
the third person, removes doubt. 

When both parties have made imprecation 
a separation takes place. —Anp on both 
making imprecation in this manner, a sepa- 
ration takes place between them; but not 
until the Kazee pronounces a decree to that 
effect.—Ziffer says that separation takes 
place upon the imprecation, independent of 
any judicial decree, because a perpetual pro- 
hibition is established by it, the Prophet 
having said.,‘‘the two who make impreca- 
tion çan never ċome together,’’—which 
proves their separation, as the Prophet’s 
forbidding their ever coming together after 
imprecation expressly declares this. The 
argument of our doctors is that as, in conse- 
quence of the establishment of a prohibition 
between them, the retaining of the woman 
with humanity* is impossible, it is incum- 
bent upon the husband to divorce her on a 
principle of benevolence ; but if he decline 
so doing, it then behoves the Kazee to issue 
a decree of divorce, as the Kazee is the sub- 
stitute of the husband in this matter for the 
purpose of removing injustice: and a proof 
of this is that Aweemar divorced his wife 
after imprecation, in the presence of the 
Prophet, which shows that the marriage still 
continued, and was not virtually dissolved 
by the imprecation, otherwise the Prophet 
would have prevented him from pronouncing 
divorce.—Observe that the separation here 


* Alluding to.the words of Koran,—'‘Re- 
Y, OR DISMISS 
(See Rijat.) a 
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mentioned is an irreversible divorre, accord- 
ing to Haneefaand Mohammed, because the 
act of the Kazee must be referred to the hus- 
band, as in cases of impotence. 

The husband, on receding from his impre- 
cation, may again marry his wife.—Ir, after 
imprecation, the husband should acknow- 
ledge that his accusation was false, by say- 
ing, ‘’I falsely laid adultery to her charge,” 
he becomes privileged with respect to her, 
that is to say, it is lawful for him to marry 
her as well as any other person.* This is 
according to Haneefa and Mohammed. | 
Aboo Yousaf says that she is for ever pro 
hibited to him, and that he cannot marry 
her,—the Prophet having said, ‘‘two who 
make imprecation can never come together,” 
which shows the separation established be- 
tween them to be perpetual: wherefor his 
marriage with her is illegal.—The argument 
of Haneefa and Mohammed is that the hus- 
band’s acknowledgment isa retraction from 
his evidence (that is, from has imprecation), 
and evidence is by subsequent retraction 
rendered null and of no effect : and as to the 
saying ofthe Prophet above cited, it means 
that the parties cannot come together as 
long as they both persevere in their impreca- 
tion ; but after the husband’s acknowledg- 
ment, the imprecation no longer remains 
either in substance or in effect, and conse- 
quently they may then come together. 

Imprecation occasions a decree of bas- 
tardy.—Ir a husband accuse his wife, by 
denying her child, it isrequisite that the 
Kazee issue a decree denying the descent of 
the child from him and affixing it upon the 
mother ;f and the manner of the impreca- 
tion here is that the Kazee first makes the 
husband give evidence saying, “I testify in 
the sight of God that I speak truly concern- 
Ang the matter I have brought against her, 
in denying the child ;’’ after which he makes 
the wife give evidence in the same manner, 
saying, “I call God to witness that he speaks 
falsely concerning the matter he has brought 
against me, in denying the child.” 
Ira husband accuse his wife both by bring- 
ing a charge of adultery against her, and also 
by denying a child born of her, it is necessary 
that both these circumstances be mentioned 
in the imprecation, after which the Kazee is 
to issue a decree, denying the descent of the 
child from the husband, and fixing it upon 
the mother, because the Prophet, once so 
decreed upon such an occasion, and also, be- 
cause the design of the imprecation in this 
cas2 isto bastardize the child, wherefore a 
decree must be passed agreeably to the 
design of it. 

A DECREB of separation between the parties 
comprehends a decree of bastardy in respect 
to child.—It is recorded as an opinion of 
Aboo Yoosaf that, in a decree of separa- 
tion, a decree of bastardy is not compre- 


*That is, without her bein i 
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married to another. ' ii 
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handed, but that it is requisite that the 
magistrate first effect the separation, and 
then say, “I throw the child upon the mother, 
and remove it from the father’s house ;” 
because separation may sometimes take place 
without affecting the descent of children, as 
where a man accuses of adultery a wife who 
has children, in which case a separation is 
established by imprecation, but bastardy is 
not induced upon the children ; the Kazee’s 
mention of bastardy is therefore requisite. 

A husband receding from imprecation must 
be punished for slander.—Ir a husband, after 
imprecation, contradict himself, by acknow- 
lecging that he had accused his wife falsely 
let the magistrate punish him, because he 
then acknowledges himse!f liab'e to punish- 
ment; and it is afterwards !awful for the 
husband to marry her again (according to 
Haneefa and Mohammed), because having 
once suffered punishment for slander, corm- 
petency to make imprecation no longer ap- 
pertains to him; andthe prohibition which 
is the effect of the imprecation is removed. 
In the same manner, if the husband and wife 
make imprecation, and the husband after- 
wards accuse of adultery a strange woman, 
who is married, and suffer punishment on 
that account, it then becomes lawful for him 
to marry his wife again for the reason afore- 
said And so also, if the wife, after divorce 
in consequence of imprecation, be found in 
adultery, and suffer correction from the Kazee 
on that account, it then becomes lawfu! for 
the husband to marry her again, asa com- 
petency to make imprecation no longer 
appertains to her. 

Imprecation not incumbent where the hus- 
band or wifeis an infant, oy an idiot.—IF a 
man accuse his wife, she being an infant or 
an idiot, imprecation is not incumbent upon 
the parties, because the accuser of such a 
person is not liable to punishment for slander 
unless he be a stranger ‘ imprecation, there- 
fore, is not incumbentin the accusation of 
such wives by their husbands, as it is the 
substitute of punishment for slander. And 
the rule is the same where the husband is 
insane, or an idiot, because suchan one is 
not competent in evidence. 


Or where the husband is dumb.—Ir a dumb 
person accuse his wife, imprecation 18 not 
incumbent, because imprecation 1s not in- ' 
cumbent unless the accusation be expressed 
in terms, as is the case in slander, where 
punishment is not incurred unless the ac- 
cusation has been expressly made.—Shafei 
opposes this; for he holds that punishment 
is due upon the accusation of a dumb person, 
and consequently, that imprecation 1s 1n- 
cumbent, because his signs are the same as 
the words of one who has the power of speech ; 
but the argument of our doctors is that the 
signs of a dumb person are. not altogether 
free from doubt, and punishment is removed 


*Meaning, children already born, before 
` the period of the husband’s accusatign.. 


126 


Or where the accusation is indirectly in- | 


sinuated.—Ir a man say to his wife, “you 
pregnancy is not of me,’’ imprecation is not 
incumbent.—This is the opinion of Haneefa 
and Ziffer : and the reason upon which they 
found it is, that the circumstance of preg- 
nancy does not admit of being positively 
ceritfied, wherefore the husband’s words do 
not convey an immediate accusation.—The 
two disciples say that imprecation is incum- 
bent in this case, provided the woman be 
delivered of a child within six months; and 
it is this which is meant by what is said in 
the Mabsoot that ‘‘the existence of preg- 
nancy at the time of accusation may be 
certified ;” but tothis we reply that where 
the accusation cannot be immediately es- 
tablished, it must remain suspended upon a 
condition, inthe same manner as if the hus- 
band were to say to his wife, ‘‘if you produce 
a child it isnot mine ;’’ and the suspension 
of accusation upon a condition is nugatory. 


Bur if he were to say to her, ‘‘you are an 
adulteress, and your pregnancy proceed from 
adultery,” imprecation is incumbent upon 
both parties, as accusation is here established 
in the mention of adultery. Yet the Kazee 
is not in this case to issue any decree affect- 
ing the descent of the fcetus.—Shafei says 
that a decree of bastardy must be pro- 
nounced, because the Prophet decreed a 
bastardy in the instance of Hillall, who had 
accused his pregnant wife.—The argument 
of our doctors is that the effect of a decree 
of bastardy cannot take place until after de- 
livery, since before delivery there is a pos- 
sibility of doubt respecting the pregnancy ; 
the Kazee, therefore, is not to decree a bas- 
tardy.—As to the decree of the Prophet quoted 
by Shafei, it is possible that the Prophet may 
have been certified of the woman’s preg- 
nancy by inspiration. 

Imprecation made posterior to the birth of 
a child does not affect that child's descent — 
Ir a husband deny the descent of the child 
upon the near approach of birth, orat the 
time when it is usual to receive congratula- 
tions, and to purchase clothes and make 
preparation for it, his denial holds good, 
and imprecation is incumbent upon him on 
account of it: but if he do not deny it until 
afterwards although imprecation be here 
also incumbent. yet the descent of the child 
remains established in him.—This is the 
doctrine of Haneefa.—The two disciples say 
that the denial is admitted during labour, as 
itis admitted within a little time, but not 
within a long time, and hence a distinction 
is made between the shorte?# period and the 
longer, by the time of labour, as the pains of 
labour are among the effects of breeding.— 
The argument of Haneefa is, that it is im- 
possible to fix any time, because time is fixed 
for the purpose of consideration, and man- 
kind vary in the length of time necessary 
for that purpose ; wherefore regard is had to 
athing which shows the child to be his, 
ngmely, his receiving the usual congratula- 
tions, or remaining silent at the time of such 
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ongratulations, or purchasing things to pre- 

pare for the birth, or letting that time pass 
without denying it —This is where he is 
present ; but if he be absent, and ignorant 
of the birth of the child, and afterwards 
come, the time aforesaid is regarded, accord- 
ing to both authorities; that is to say, with 
Haneefa, it remains to him to deny the child 
within such space of time as congratulations 
are admitted—and with the two disciples, 
within the space of time which corresponds 
with a woman’s labour. 

Ir two children be produced at one birth, 
and the husband deny the descent of the 
first-born, and admit that of the second, in 
this case the parentage of both is established 
in him, because they are both supposed to 
be begotten from one seed ; and punishment 
is due upon the husband, because he has 
contradicted himself in acknowledging the 
second child ; and if he admit the first, and 
deny the second, the parentage of both is 
established in him for the same reason ; and 
imprecation is here incumbent because his 
denial of the second child implies an accu- 
sation from which he does not afterwards 
retract (asin the former instance), since his 
virtual declaration of his wife’s chastity, in 
acknowledging the parentage of one of the 


children, here precedes the accusation, being 
the same as if he were first to say, ‘‘she is 
chaste.” and then to say, ‘‘she is an adul- 
teress’’ in which case imprecation would be 


incumbent, and so here likewise. 


CHAPTER XI. 


OF IMPOTENCE 

«dn impotent husband must be allowed a 
year’s probation after which separation 
takes place —Ir a husband be Irneen [im- 
potent], it is requisite that the Kazee appoint 
the term of one year from the period of liti- 
gation, within which if the accused have 
carnal connexion with his wife it is well ; 
but if not, the Kazee must pronounce a sepa- 
ration, provided such be the desire of the 
wife, because the same is recorded from Alee, 
and Omar, and Ebu Musood,—and also, be- 
cause the woman is entitled to the carnal 
enjovment, and it is possible that the hus- 
band may be incapacitated from the per- 
formance of that act, not only by a radical 
infirmity, but alsoby some supeftvenient and 
accidental cause, whence it is necessary that 
some certain term be appointed, in order that 
the true reason of his inability may be ascer- 
tained; and this term is fixed at one year 
because that contains four seasons, and dis- 
eases are principally occasioned by an excess 
either of heat, cold, dryness, or humidity, 
qualities which are peculiar to each season 
respectively ; and it is probable that one of 


these four may particularly ‘agree With the 


Boox [V.—Cuap. XIJ] 


man’s condition, fso as by its influence to 
dissipate his disease; thus it may be ascer- 
tained, when a year has completely elapsed, 
whether his inability proceeded from any 
radical infirmity, in which case, it is impos- 
sible to retain the wife with humanity,” and 
hence it is incumbent upon the husband to 
separate from her, upon a principal of bene- 
volence : but if he should not do so, the 
Kazee is in that case to pronounce a separa- 
tion, as his substitute ; yet it is requisite 
that the woman desire such separation, as is 
her right.—The separation here mentioned 
amounts to the execution ofa single divorce 
irreversible, because the act of the Kazee is 
attributed to the husband, whence it is the 
same as if he had himself pronounced such 
a sentence upon her. Shafei alleges that 
this separation is an annulment of the mar- 
riage : but withour doctors marriage is held 
to be incapable of being annulled of itself, 
although it may be annulled by effect, in the 
same manner as in the case of a husband's 
apostacy. And this separation amounts to 
an irreversible divorce, nota reversible, be- 
cause the intent of it is the woman’s relief 
from a hardship, which cannot be effected but 
by complete divorce: for if it were not so, 
it would still remain in the husband’s power 
to reverse it, which would defeat the de- 
sign. 

And the wife retains her whole dower, if 
the husband should ever have been in retire- 
ment with her.—The wife, in the ease here 
mentioned, is entitled to her whole dower, if 
the husband should ever have in retire- 
ment with her, because retirement withan 
Inneen is accounted a Khalwat Saheeh, or 
complete retirement, as well as with any other 
person ; and an Edit is incumbent upon her, 
as was mentioned in a former place. What 
is here advanced proceeds upon a supposition 
of the husband acknowledging that he has 
not performed the carnal act with His wife. 

But the wife’s claim of separation may be 
here defeated by the husband swearing’ that 
he had enjoyed her.—But if he controvert 
her plea, asserting that he has copulated 
with her, and she have been married asa 
Siyeeba, his affirmation upon oath is to be 
credited, because he is the defendant against 
her claim of separation, and the affirmation 
of a defendant must be credited when given 
upon oath: moreover, the instrument of 
generation is originally created free from 
inability or disease, and itis natural thet he 
should perform the carnal act where no 
obstruction exists: and the declaration of a 
person is to be credited when apparent cir- 
cumstances bear testimony to his veracity, 
and where he rests his cause upon the nature 
of things. If, therefore, the husband thus 

e oath, the wife’s right of separation is 
thereby defeated ; but if he decline this, the 
term of a year is then to be appointed as 
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*Alluding to the words of the Koran be- 
fore mentioned, 
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aforesaid. Where she was married as a 
virgin, she is to be examined by some of her 
own sex, and if they declare her to be still a 
virgin, the term of a years to be appointed, 
as above, because the husband's falsehood is 
then evident: but if they declare her muli- 
ebrity,* the Kazee is in that case to require 
the husband to make oath, which if he do, 
her right to separation is defeated; but if 
he decline, decision is to be delayed fora 
year as above.—All that has here been said 
supposes the husband to be merely Inneen, or 
impotent: but ifhe bea Majboob, or com- 
plete eunuch (that is, one deprived both of 
yard and testicles, or of the former only), 
the Kazee is to pronounce an immediate 
separation (where such is the woman’s 
desire), because in this case the delay of a 
year can be attended with no advantage : 
if, however, he be only a Khasee, or simple 
eunuch (that is, castrated), decision is to be 
deferred for a year, as in a case of impotency, 
because there the yard still remains with 
which it is possible that he may perform the 


act. 

Rules to be observed at the expiration of the 
year of probation.—Wuere the term of a year 
is appointed for the trial of a man charged 
with impotence by a wife whom he had 
married asa virgin, and he declares, at the 
expiration thereof, that he has had carnal 
connexion with her within that interval, and 
she denies this, she is then to be examined 
by some of her own sex; if they pronounce 
her to be still a virgin, she has it at her 
option either to separate from her husband, 
or to continue with him, because the testi- 
mony of the examiners is confirmed by her 
virginity, that being the original state of 
every woman; but should they declare her 
muliebrity, the husband is then to bere- 
quired on the other hand to make oath 
which if he decline, she has an option, as, 
above, her plea being strengthened by the 
circumstance of his declining to swear ; but 
if he swear, she has no option. If, moreover, 
she was a Siyeeba originally (that is at the 
time of marriage), and the husband declare 
that he has had carnal connextion with her 
within the year of probation, and she deny 
this, his declaration upon oath is to be cre- 
dited.—that is to say, the oath is to be ten- 
dered to him, which if he take, she has no 
option ; but if he decline it, she has then an 
option as already stated. And here, if she 
choose to continue with him, she has no sub- 
sequent option, as by so doing she manifests 
an assent to the relinquishment of her 
right. 

The year of ‘probation to be calculated by 
the lunar calendar.—Tug year of probation 
appointed by the Kazee in cases of impotence 
is to be counted by the lunar calendar ; this 
is approved ; and the days of the courses, 
and of religious fasts (such as Ramzan), are 


“Meaning womanhood, as opposed to vir- 
ginity. 
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therein included,--as these~ occur in all year 
alike, nor can a year pass without them ; but 
the days of sickness of either party are not 
included, as a year may pass exempt from 
such an occurrence. 

A husband cannot annul the marriage, 
‘where the defect is on the part of the wife — 
Ir the defect be on the part of the woman, 
the husband has no “right to annul the mar- 
riage?’ -~ Shafei maintains that he may annul 
it, and put her away, on account of any of 
the five following defects namely, leprosy, 
scrophula, madness, Ritk,t or Karrn,{ be- 
cause some of these (such as the two latter) 
are obstructive of generation ; and others 
(such as the three former) are causes of 
natural and insuperable aversion, as is con- 
firmed by a tradition of the Prophet, who has 
said, ‘‘flee from LePpers as ye would froma 
WILD BEAST.’’—The argument of our doctors 
is that if the enjoyment of the wife’s person 
were to be totally precluded by any circum- 
stance (such as death, for instance, before 
retirement), yet the marriage is not annulled, 
but is rather established and confimed, inso- 
much that the whole dower remains due ; and 
hence, where such privation of the connubial 
enjoyment is merely dubious, on account of 
its being occasioned only by a defect in the 
subject, it remains unannulled, a fortiori- 
upon this ground, that the design of matri- 
mony is to legalize generation, and the 
connubial enjoyment is the advantage pro- 
posed in it; andthe ability to perform the 
act, where any natural obstruction exists, 
may be obtained, as in a case of Ritkor 
Karrn (for instance) which are to be remedied 
by chirurgical operations ; and in all other 
cases the ability is evident. 

A wife cannot sue for a separation on 
the ground of her husband being leprous, 
scrophulous, or insane.—Ir the husband he 
lunatic, leprous, or scrophulous, yet his wife 
has no option, as in cases where he isan 
eunuch, or impotent. This is accerding to 
Haneefa and Abou Yoosaf. Mohammad says 
that she is entitled to an ontion, in order that 
she may remove an evil from herself; con- 
trary to the case of a husband, he having it 
in his power, in similar circumstances, to 
relieve himself by divorce.—The argument 
of the two Elders is that in marriage no 
right of option originally exists, for if this 
were allowed, it would operate to the destruc- 
tion of the husband’s right; and it is an- 
mitted in the case of eunuchs, or of persons 
naturally impotent, only because the circum- 
stance of natural or accidental infirmity tends 
to defeat the end for which marriage was in- 
stituted ; but with persons of the descriptions 
now under consideration this reason does not 


That is, to break it off so as to destroy 
the woman’s claim to her dower, which coulc 
not be done by divorce. 


pate impervia coeunti. 
_ Abone, or other unnatural excrescence, 
yulva anteriore parte enascns. 
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hold, as the husband who laboures under any 
of those defects is still capable of generation, 
whence an evident difference appears between 
the two cases. 


CHAPTER XII. 
OF THE EDIT. 


Definition of the term.—By Edit is Unger. 
stood the term of probation incumbent tiot 
a woman in consequence of the dissolu rs 
of marriage after carnal connexion : 
most approved definition of Edit is, the te™™ 
by the completion of which a new marriage 
is rendered lawful. 

The Edit of a divorce of a free woman is 
three menstruations—WHEN a man repu- 
diates his wife, being a free woman, either 
by a reversible or an irreversible divorce, or 
when separation takes place between a hus- 
band aad. wife, without divorce, after carnal 
connexion, the Edit, or woman’s term of 
probation, consists of three terms of her 
courses, provided she be one who is subject 
to the menstrual discharge, Gop having so 
commanded in the Koran.—The separation 
which takes place between a married couple, 
independent of divorce, bears the same 
construction as divorce, because the Edit is 
made incumbent in a case of divorce for the 
purpose of ascertaining whether the woman 
be pregnant, and the same necessity occurs 
where separation takes place between a hus- 
band and an enjoyed wife without divorce.— 
The separation without divorce may be occa- 
sioned either by a woman admitting the son 
of her husband to carnal connexion, or by 
her apostatizing from the faith. 

And of one not subject to courses, three 
months : and of one who is pregnant, the 
term of her travail.—TuHe Edit of a woman 
who, on account of extreme youth or age, 
is not subject to the menstrual discharge, 
is three months, because Gop has so ordained 
in the sacred writing.—The Edit ofa preg- 
nant woman is accomplished by her delivery, 
whether she be a slave or free, because Gop, 
inthe sacred writings, has so ordained re- 
specting woman in that situation. 

That of a slave is two menstruation —T ue 
Edit of a female slave is two terms of her 
courses, because it is thus mentioned in the 
traditions, and also, because bondage is re- 
strictive to the half, whence it would appear 
that the Edit of a slave should beonly one 
term and a half of her courses, but the men- 
strual discharge being incapable of subdievi- 
sion, the half is, of neczssity, made a whole 
term, and hence the Edit of such an one is two 
terms ; and itis to this that Omar advert, 
where he says, “I would if possble fix the 
Edit of a female slave at one andan half of 
her courses.’’ 

And of one not subject to courses a month 
and an half.—Wuerr the famale slave is 


“one who from extreme youth or age is not 
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subject to the menstrual discharge. her Edit 
is One month and an half, because time being 
capable of subdivision, the term is fixed at 
the half on account of her bondage. 

Edit of widowhood —Tue Edit of a free 
woman upon the decease of her husband is 
four months and ten days. Such being the 
term mentioned in the Koran:—and that of 
a female slave in the like circumstance is two 
months and five days, bondage being restriz- 
tive to the half. 

Case of Edit of widowhood after divorce. 
—IF a man divorce his wife upon his deathbed, 
so as that she still inherits of him,* Haneefa 
and Mohammad say that her Edit, in conse- 
quence of his decease, is four months and 
ten days, if she complete three terms of her 
courses within that period ; but if the three 
terms be not accomplished, as requiring a 
longer time (five months for instance), her Edit 
is in that case three terms of her courses, what- 
ever time those may require. In short, here 
are two terms; one, that of four months and 
ten days; and the other, that of three mem- 
struation; and whichever of these is the 
longest, the same is the term of Edit.—Aboo 
Yoosaf says that the Edit of this woman 
is three menstruations.—This difference of 
doctrine obtains where the sick person has 
repudiated his wife by one divorce irre- 
versible, or by three divorces:—but where 
the divorce is reversible, the Edit is four 
months and ten days, according to all the 
doctors. The argument of Aboo Yoosaf, in 
support of this doctrine, as above, is that the 
marriage had been dissolved and terminated 
by the divorce, previous to the decease of the 
husband, and the Edit of divorce is three 
terms of the courses, whence such is the Edit 
incumbent in the present case, as that of four 
months and ten days (being the Edit of 
widowhood), is required only where the mar- 
riage was dissolved by the husband's decease ; 
but in the present case it was dissolved 
before his death, by divorce. To this iñdeed 
it may be objected that, if the marfiage be 
dissolved before the husband’s decease, it 
would follow that the wife cannot inherit :— 
but the marriage is accounted to hold, in 
respect to inheritance only, and not so as to 
alter or affect the Edit:—contrary to where 
a dying husband repudiates his wife by a 
reversible divorce; her Edit in that case 
being universally held to be strictly an Edit 
of widowhood, since the marriage then 
actually continues in every shape,—The 
argument of Haneefa and Mehammed is that 
the marriage being here accounted to con- 
tinue with respect to inheritance, is also 
accounted to continue with respect to Edit; 
and hence the longest of the two is regarded. 
—If a man be put to death for apostasy, so as 
that his wife inherits of him, the same diffe- 
rence of opinion obtains respecting her Edit 
as is above recited.—Some commentators 
allege that her Edit is held to be three terms 
of her courses by all the doctors, as her 


*See Chap. IX 


marriage is not accounted to continue to the 
time of her husband's decease with respect 
to inheritance, since a Mussulman woman 
cannot inherit of an infidel; but yet the 
wife does here inherit, because her claim to 
inheritance is established upon the instant of 
her husband’s apostasy ;—her Edit, therefore, 
is three terms ot her course. 

A female slave, emancipated during Edit, 
must observe the Edit of a free woman.—Ir 
a master emancipate his female slave, whilst 
in her Edit from a reversible divorce, she 
is in that case under Edit asa free woman, 
and must count it accordingly : because. in 
reversible divorce, so long as the Edit is 
unaccomplished, marriage continues in every 
shape:—but if a master emancipate his 
female slave, whilst in her Edit from a di- 
vorce irreversible, or from the deceased of her 
husband, her Edit is not affected or altered 
by such emancipation :—that is, it does not 
become the Edit of a free woman, because 
her marriage has been completely dissolved 
by the irreversible divorce, or by the hus- 
band’s death. 

Rule of Edit of a woman past bearing.— 
Ir an Ayeesa* be in her Edit, counting it by 
months, and the menstrual discharge should 
chance to appear upon her, in this case all 
regard to that portion of the Edit which has 
been counted by months drops, and her Edit 
commences de novo, to be counted by the 
terms of her courses.—The compiler of this 
work observes that this is where the Ayeesa 
had been subject to the courses before she 
became hopeless of children, as in this case 
her despair is done away; and this is ap- 
proved, because it is evident that months, 
with respect to such a woman, are not 
the absolute substitutes of Edit: but if an 
Ayeesa be one to whom the menstrual dis- 
charge had never occurred before, and be in 
her Edit, counting it by months, and see 
the appearance of the sanguinary discharge, 
regard to the term of the Edit which has 
been counted by months does not drop, be- 
cause the counting by months is the original 
rule with respect to such a woman, and not 
merely the substitute for her courses. 

Ir a woman be in her Edit counting it 
by the term of her courses and after two of 
those they should stop, and she become an 
Ayeesa, her Edit commences de novo, to be’ 
counted by months, and all regard to: the 
courses drops, so as that the substitute 
(which is months) and the original (which is 
the courses) may not be confounded. 

Rule of Edit in un invalid marriage.— 
Tue Edit of a woman wedded by an invalid 
marriage is céunted by her courses, both in 
case of her husband's death, and also of a 
separation taking place between. them; and 
so likewise that of a woman with whom a 
man has had carnal connexion erroneously ; 
because in those cases, the Edit is incumbent 
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whose courses are stopped, and who is con- 
sequently supposed to be past child-bearing. 
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merely for the purpose of ascertaining whe- 
ther the woman be pregnant, and not as a 
right of marriage; and as the courses are 
the means of ascertaining the state of the 
womb, the Edit of those women is to be 
counted by their returns. 

Edit of an Am-Walid.—Ir the master of 
an Am-Walid should die, or emancipate her, 
her Edit is three terms of her courses.— 
Shafei says that her Edit is only one term, 
as it is incumbent upon her on account only 
of the extinction of the owner’s propriety, 
and consequently no more is requisite to 
effect it than what may suffice to cleanse her 
womb.—The argument of our doctors is, 
that Edit is incumbent upon her on account 
of the extinction of Firash* (for she is the 
partner of her master’s bed), and is, therefore. 


the same as that used in the dissolution of 


marriage :—-moreover, Omar has said, ‘’the 
Epit of an AmM-WaAtip is three terms of her 
courses.’’—If the Am-Walid ‘be not subject 
to the menstrual discharge, her Edit is three 
months, the same as that of a married 
woman. 

Edit of the widow of an infant.—Ir an 
infant die; leaving a wife pregnant, her Edit 
is accomplished by her delivery, according 
to Haneefa and Mohammad. Aboo Yoosaf 
says that it is four months and ten days 
(and such also is the opinion of Shafei), be- 
cause the pregnancy cannot be attributed to 
the infant, and is, therefore, with respect to 
him, the same as if it had taken place pos- 
terior to his decease.—The arguments of 
Haneefa and Mohammed herein are twofold ; 
First, the word of Gop, who has said in the 
Koran, °‘A WOMAN, I? HE BE PREGNANT, 
MUST WAIT UNTIL HER DELIVERY, ’—which is 
generally expressed, and therefore applies to 
the woman here treated of : Szconnrty. the 
Edit of a woman whose husband dies is (in- 
case of her’ pregnancy) fixed at the remain- 
ing term of her travail, whether that be short 
or long: now the Fdit of a widow is not 
designed for the purpose of ascertaining the 
state of her womb ; for if it were so, it would 
not be determined by the lapse of time 
(supposing her to be one who is subject 
to the menstrual discharge), but by three 
terms of her courses: whereas we see that 
the law fixes it at four months and ten days, 
although she be a woman of that description ; 
but it is made incumbent merely as a fulfil- 
ment of one of the rights of marriage ; and 
the same reasoning applies to the wife of the 
infant in question, although her pregnancy 
be not attributed to him: contrary to where 
pregnancy takes place, subsequent to the 
infant’s decease ; for here hert Edit of four 
months and ten days having commenced, 


Firash literally means a bed, whence it 
is metaphorically used to express a right of 
cohabitation or concubinage : it is so used 
in the sehse of a wife or a concubine, whence 
it is here and elsewhere translated partner of 
his bed. 
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sequent pregnancy; but in the case now 
under consideration, the Edit of the term of 
travail was due from instant that Edit 
become incumbent; hence there is an evi- 
dent difference between the two cases; and 
consequently there is no analogy between 
them. The pregnancy is determined to have 
taken place after the death of the husband, 
where the woman is not delivered within less 
than siX months from the date of the hus- 
band’s decease.—This is the approved rule. 
Some have said that it is so judged only 
where she is delivered within not less than 
two years. But if a husband, being adult, 
should die, and his wife be delivered of a 
child at any time between six months and 
two years from the period of his decease, her 
Edit is accomlished by her delivery, be- 
cause the pregnancy is in this case attributed 
to the husband, and hence is accounted the 
same as if it had existed at the period of his 
decease.—Observe that the parentage of a 
child born of the wife of an infant cannot be 
established in the infant, whether her preg- 
nancy had appeared during his life, or not 
until after his decease, because an infant, 
not being possessed of seed, cannot be con- 
ceived capable of impregnating a woman ; 
and marriage is not held to be a substitute for 
seed,” excepting where the existence of seed 
on the part of the man may be supposed. 

Edit of divorce of a menstruous woman, 
—Ir a man divorce his wife whilst in her 
courses, that term is not to be counted in her 
Edit, because the Edit is fixed at three com- 
plete menstruations, and if the above were to 
be counted, it would induce a deficiency, as 
part of that had passed previous to divorce, 
and therefore cannot be included. 

Edit of a divorced woman who has con- 
nexion with a man during the term of her 
Edit of divorce.—Ir a man have erroneous 
carnal conrfexion with a woman who is in 
her Edit from divorce, another Edit becomes 
incumls ‘nt upon her, and the two are blended 
together,—that is to say, her ensuing courses 
are accounted in both Edits; and if the 
former Edit should be accomplished before 
the latter, the accomplishment of that still 
remains incumbent upon her. This ìs the 
opinion of our doctors.—Shafei mainains 
that two Edits cannot be blended together, 
because the Edit is an act of piety (as it 
restrains from taking another husband, and 
so forth) and two acts of piety are not per- 
mitted to be united in one account; as in 
fasting for instance, where no part of the 
abstinence of one day can be put to the ac- 
count of another.—The argument of our doc- 
tors is that the design of the Edit is to ascer- 
tain the state of the womb, and as that is 
answered by a single Edit, the two Edits may 
be counted together ; and piety is not the de- 
sign of the Edit, but rather a dependant on it; 
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whence it is that the Edit may bz acson- 
plished, even without the knowledge of the 
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woman, merely by her refraining from going | 


abroad, or from marrying another husband, 
or from consummating her marriage with 
him during the term of it. 

Edit of a widow who admits a man dur- 
ing her Edit of widowh20d.—I¥r a man have 
carnal connexion with a woman who is in 
her Edit from the death of her husband, she 
is to complete that of four months and ten 
days, being the Edit of widowhood ; at the 
same time counting such terms of her courses 
as may occur within the remainder of chat 
time, so as that the two Edits may be counted 
together as far as is possible, 

The Edit of a widow, or a divorced wife, 
may be accomplished without her knowledge. 
—TuHe Edit of divorce commences imme 
diately upon divorce, and that of widowhood 
upon the decease of the husband; if, there- 
fore, a woman be not informed of her widow- 
hood or divorce until such time as the term 
of Edit be passed, her Edit is then accom- 
plished, because the occasion of Edit being 
incumbent 1s widowhood or divorce, and it 
is therefore held to commence upon the 
occurrence of the occasion.—Our modern 
doctors have decreed that the Edit of divorce 
should not be held to commence until the 
divorce be publicly declared, in order to 
guard against collusion between the parties ; 
as itis possible that a husband and wife 
might privately agree to declare a divorce, 
and pretend that Edit had already past, so 
as that, by this means, the marriage being 
dissolved, he might be enabled to acknow- 
ledge a debt in her favour, or make her a 
bequest of more than her proper inheritance. 


_ Edit from an invalid marriage.—In an 
invalid marriage the Edit commences imme- 
diately upon the Kazee’s decree of separation, 
or upon the determination of the husband, 
expressly signified, to refrain from carnal 
connexion.—Ziffer says it commertce from 
the date of the last carnal connexion from 
parties because, in an invalid marriage, it is 
the carnal connexion which g.ves occasion 
for it, and not the marriage.—The argu- 
ments of our doctors are twofold ;—Frrst, 
every instance of carnal connexion occurring 
inan invalid marriage stands only as one 
single act, as they all proceed from, and origi- 
nate in ; one contract (whence it is that one 
dower suffices for the whole): wherefore, 
until the actual separation, or determination 
signified, as above, Edit cannot be estab- 
lished, for in every previous instance of 
carnal connexion it is possible that the same 
may be repeated ; and hence, so long as the 
Separation or determination do not exist, no 
particular instance of the carnal act can be 
ositively termed the last :—SzZcoONDLY, the 
ast instance of carnal connexion cannot be 
ascertained to be the last, but by the hus- 
band’s signified determination to refrain for 
the future, since permission on the part of 
the woman, and ability on that of the man, 
in a matter of so concealed and doubtful a 


baleen terre ne 


131 


nature as carnal connexion, stand as a con- 
tinuance of it, and any other man whe may 
be desirous to marry the woman will require 
to know the effect of the Edit; itis there- 
fore requisite that something known and 
visible be substituted for that which is con- 
caled, so as that such visible circumstance 
may afford a standard whereby to determine. 

A woman’s oath confirms the accomplish- 
ment of her Edit.—Ir a woman under Edit 
should declare that it is accomplished, and 
her husband deny this, her declaration upon 
oath is to be credited, because she is confided 
inthis point and he has thrown an impu- 
tation upon her veracity ; she is therefore to 
swear in the manner of a plaintiff. 

Case of a womun re-married after divorce 
and again repudiated..—W HEN a man having, 
repudiated his wife by an irreversible divorce, 
marries her again during her Edit, and after- 
wards divorces her before consummation, a 
complete dower is in this case incumbent 
upon him, and upon the woman an Edit de 
novo, according to Haneefa and Aboo Yoosaf, 
~Mohammed says that no more is incum- 
bent upon the man than an half dower, nor 
upon the woman that the accomplishment of 
her first Edit, because the second divorce isa 
divorce before consummation, and, therefore 
does not require either that he should paya 
complete dower, or that he should observea 
new Edit; nor does anything remain with 
respect to her, but that she complete the first 
Edit incumbent in consequence of the first 


divorce : for the obligation upon the woman . 


to complete her first Edit disappeared upon 
the husband marrying her again; but this 
last marriage being done away by his divorc- 


~ 


ing her a second time, her obligation to the . 


completion of her first Edit recurs. 


The. 


argument of Haneefa and Aboo Yoosaf is . 


that the second divorce is, in fact, given after 
carnal connexion, since the woman is still 
actually within the seisin of the man in 
consequence of such connexion formerly had 
with her, the effect of which remains, namely, 
the Edit; and where he marries her again 
during her Edit, she being still within his, 
seisin, such possession is the substitute of 
that which appertains to him in virtue of the 
second marriage ; as in the case of an usurper. 
who if he make purchase of the article 
usurped whilst it is within his seisin, is held 
to be seised of the purchase on the instant of 
the execution of the contract of sale; it is 
therefore evident that the second divorce isa 
divorce after carnal connexion.—dZiffer says 
that no Edit whatever is incumbent upon 
the woman, because, the former Edit dropt 
in consequence of the second marriage and 
therefore cannot recur ; and no Edit is due 
on account of the second divorce, as thut is a 
divorce before consummation : but the argue- 
ments of the two Elders, as above recited, 
are a sufficient reply to this. 

Ir a Zimmee, or infidel subject, repudiate 
his wife who is also an infidel subject, no 
Edit is incumbent upon her: and the same 
rule applies to an alien woman who having 
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been converted to the faith, comes from the 
foreign into the Mussulman territory ;* it is 
therefore lawful for such women to marry 
before the expiration of the term of Edit, 
unless they be pregnant. This is the opinion 
of Haneefa with respect to such infidel sub- 
jects as do not hold or believe in the obliga- 
tion of Edit. The two disciples say that Edit 
is incumbent upon women of either descrip- 
tion ;—upon infidel subjects, because they 
have bound themselves to the observance of 
all such things as appertain to the temporal 
law ; and upon aliens who, having embraced 
the faith, come into the Mussdlman territory, 
because it isso upon such women on other 
accounts, such as the death of their husbands, 
or the in admitting the son of the husband to 
carnal connexion, and is therefore equally 
obligatory on account of separation of coun- 
try ;—contrary to the case where a man, being 
converted to the faith, comes froma foreign 
into a Mussulman territory, and his wife 
remains in the foreign country, for upon her 
no Edit is incumbent, asthe obligation of it 
cannot reach or effect her ina foreign land. 
—The argument of Haneefa with respect to 
infidel subjects is that they not being under 
any obligation in respect to the ordinances of 
the law, the obligation of the Edit, as a right 
of the law, cannot be conceived to affect 
them; nor can it be supposed to do so on 
account of the right of the husband, as he 
does not hold or believe in the obligation of 
it, and his arguments with respect to alien 
woman are twofold ;—First, Gop has con- 
manded Mussulmans, saying, YE MAY 
MARRY FOREIGN WOMEN, WHO BEING CON- 
VERTED TO THE FAITH. COME INTO THE TER- 
RITORY OF THE BELIEVERS ;’’ SECONDLY 
wherever the Edit is incumbent, the right of 
man is connected withit; but a Hirbee, or 
alien, is not considered as man, but as mere 
matter (whence it is that he is made a pro- 
perty or slave).—But where the woman is 
pregnant the Edit is incumbent, on account 
that the foetus of which she is pregnant is of 
established descent.—It is recorded from 
Haneefa that it is lawful to marry such 
women, being pregnant, but that the hus- 
band must refrain from carnal connexion 
until after delivery, in like manner as in the 
case of women pregnant and by whoredom.— 
The former, however, is the better opinion. 


Section. 
Of Hidad, or Mourning. 


Definition.—By Hidad is understood a 
woman abstaining from the use of perfumes, 
such as scented or other oils ; or of ornaments, 
such as dying the edge of the eyelids with 
antimony, and so forth, except on account of 
some particular pretext, or (as is said in the 
Jama Sagheer on account of aches or pains 
which those application may remedy, 


*This supposes a woman who, having been 
converted to the faith in a foreign land, 
deserts her infidel husband there, and comes 
into the Mussulman territory. 
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Mourning is incumbent on the death of a 
husband —Hipap, or mourning, is incum- 
bent upon a woman whose husband dies, 
where she is of mature age and a Musslima, 
because the Prophet has said, ‘‘It is not law- 
ful for a woman who believes in Gop, and a 
future state, to observe Hipan for more than 
three dayson account of the death of any one 
except her HUSBAND ; but for him it is incum- 
bent upon her to observe Hipan for the space 
of four months and ten days. 

Although he die during the wife’s Edit 
from irreversible divorce —Our doctors say 


that it is equally incumbent upon a woman 


whose husband dies whilst she is under 
repudiation by irreversible divorce.~—Shafci 
asserts that it is not incumbent upon her, 
because the sole intention of its institution is 
to signify grief for the decease of a husband 
who has faithfully adhered to the marriage 
contract until death ; but there is no cause of 
grief for the demise of one, who had, during 
life, thrown his wife into difficulty and per- 
plexity by divorce. The arguments of our 
doctors, in support of their opinion upon this 
point, are twofold, First, the Prophet forbade 
women under Edit dyeing their hands with 
Hinna,® as it is a species of perfume ; 
SECONDLY, mourning is incumbent asa sign 
of grief tor the loss of the blessings of matri- 
mony, which is not only the means of her 
support, but also of the preservation of her 
chastity ; and an irreversible divorce is a more 
complete termination of those blessings than 
even death itself, since it ís lawful fora 
woman to perform the last offices of ablution, 
and so forth, to the corpse of a deeeased hus- 
band from whom she is not irreversibly 
divorced, whereas it is not lawful for her to 
perform those offices to the corpse of one 
from whom she is completely divorced ; 
wherefore in this case also a mourning is 
incumbent.—It may here be observed that 
mourning is incumbent for two reasons: 
Fiest, ag it is a manifestation of grief (as 
was mentioned above. SegconpLy, because 
ornainenting or setting off the person by the 
use of the above articles is a means of ex- 
Citing the desires of men, and toa woman 
under Edit marriage is forbidden, wherefore 
she must refrain from the useof such things, 
lest she fall into that which is prohibited.— 
It is recorded, in the Nakl Saheeh, that the 
Prophet would not permit women under Edit 
to use antimony upon their eyelids, orto 
apoint themselves, as the former is an orna- 
ment, and the latter is one way of using per- 
fume.—By what is said in the definition of 
Hidad, in the beginning of this section, viz., 
“abstaining from perfumes, and so forth, 
except on account of some particular pre- 
text,” is to be understood the use of 
those is lawful, where there isany sufficient 
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*A sort of herb, the juice of which ayes 
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the palms of the hands and soles of the 
ofa reddish colour. 
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reason for it, as they are then used of neces- 
sity: but it is requisite that the intention [of 
the mourner] in the use of them be medicine, 
and not ornament. 

Ir a woman be accustomed to the use of 
unctions, in such a manner that there might 
be an apprehension of her health suffering 
from the disuse, in this case, provided the 
cause for apprehension be in her conception 
apparent and evident, it is lawful to continue 
the use of them, because things of which 
occurrence is strongly apprehended by her 
are considered as actually existing and estab- 
lished, and in the same manner, she may 
wear warm furred or velvet garments, where 
there is a necessity : but it is in no way law- 
ful for her to use Hinna, because of the pre- 
cent of the Prophet before recited : nor to 
wear cloth dyed with saffron, before that 
gives a perfume. 

Mounding not incumbent upon infidel 
women or infants (but it is incumbent upon 
slaves).—MourNInc is not incumbent upon 
an infidel woman, as she is not bound to the 
observances required by the law; neither is 
it incumbent upon infants or girls under age, 
for the same reason; but it is incumbent 
upon female slaves, they being bound to the 
observances of the law in all such points as 
do not affect the right of their owner, which 
is the case with mourning; it is to be ob- 
served, however, that the mourning, with 
respect to female slaves does not include a 
prohibition from going abroad, since this 
would be an infringement upon the pro- 
prietor’s right, which precedes the right of 
Gop, as the individual is necessitous, whereas 
Gop, is not so. 

Nor upon Am-Walid, nor upon widows 
from invalid marriage.-—Movurninec is not 
incumbent upon an Am-Walid under Edit 
from the decease of her proprietor ; nor upon 
a woman under Edit who has been contracted 
in an invalid marriage, because, with re- 
srect to such women, the blessings’ of mar- 
riage cannot be said to perish so as to afford 
a reason for the manifestation of grief, rhore- 
over, ornaments and the use of perfumes, 
and so forth, are in their original nature 
allowable: and where no special reason 
appears for the prohibition of them, they 
necessarily continue to be so. 

Proposing for a woman during her Edit 
is disapproved.—IT is not decent in any per- 
son publicly or expressly to solicit or seek 
connexion with a woman under Edit; but 
it matters not if this be done in an indirect 
and ambiguous manner : yet they should not 
pass any secret promise of marriage to each 
other, this being forbidden in the Koran.— 
The ambiguous mode of proposal above men- 
tioned is described by Ebn Abbas to be, that 
the man in the woman’s presence may de- 
clare his wish to marry, in general terms 
without any particular application. 

Rules for the behaviour of women during 
Edit,—Ilr is not not lawful for a woman under 
divorce to go abroad, either in the night or 
day, whether the divorce be reversible or 
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irreversible, because the word of Gop in the 
Koran forbids them from appearing abroad : 
but a widow is at liberty to go forth during 
the whole day, and for a short eason of the 
night also ; yet she must not pass the night 
anywhere but in her own apartments. The 
reason of this indulgence is that as a widow 
has no provision from her husband’s pro- 
perty, it may be necessary that she should go 
forth to seek for a subsistence, and it may 
sometimes happen that she is detained abroad 
a considerable time, perhaps till after night- 
fall, whence the extension of the liberty to a 
part of the night; but it is otherwise with 
a woman under divorce, as she is entitled 
[during Edit] toa subsistence from the hus- 
band. Yet if a woman were to enter into 
an engagement of Khoola with her husband, 
making the consideration for Khoola to con- 
sist of her subsistence during her Edit, some 
say that she is at liberty to go during the 
day, while others maintain that she has no 
liberty of going forth whatever, as the loss 
of alimony during Edit is a consequence of 
her own voluntary act, wherefore the prohi- 
bition, which is right of the law, still con- 
tinues in force. 

Ir is incumbent upon a woman under Edit 
that she observe and accomplish the same in 
the place where she was resident at the period 
of divorce taking place, or of the husband’s 
decease, whether that be her own accustomed 
dwelling, or a house where she may be upon 
a visit (that of her parents, for instance), 
because this is so ordered in the Koran; and 
it also appears in the traditionary precepts 
of the Prophet that he said to a woman 
whose husband was slain, ‘‘stay in your own 
house until your Epit be a accomplished. 

A widow may remove from her husband's 
house, if inconveniently situated there.—Ir the 
apartment allotted to a widow, in the house 
of her deceased husband, be not sufficiently 
spacious for her accommodation, and it 
should happen that the heirs of the defunct 
exclude her from the other parts of the 
house, it is then lawful for her to remove 
elsewhere, because she has here an excuse, 
and any good pretext suffices in all matters 
appertaining to the spiritual law, of which 
description is Edit ; the case is therefore the 
same here as where the woman has reason to 
fear thieves in her own house, or where 
there is an apprehension of its falling, or 
where she holds it by hire, and is unable to 
pay the rent: all which circumstances are a 
sufficient case of removal as well as in the 
present case. 

A wife under irreversible divorce must bs 
accommodated with a separate apartment— 
Wuere a husbarfd and wife are separated by 
irreversible or triplicate divorce, it is requi- 
site that there be a curtain or partition 
between them ; and there is no objection to 
their continuing to reside in the same house, 
provided this be attended to, as the husband 
has himself declared her to be prohibited to 
him: but if he be a dissolute persorf, one 
who has no command of his passions, and of 
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whom it may be apprehended that he will | it is unlawful for a weman to go to any 


commit with her that which is unlawful, it 
is in this case expedient that she remove to 
another house (since there it evidently a 
sufficient excuse), and that she continue there 
until the accomplishment of her Edit ; it 18 
better, however, that the dissolute husband 
leave her in his house, and remove to 
another himself.—It is laudable in the par- 
ties, whether the husband be dissolute or 
otherwise, to engage a female friend to re- 
side in the house with them, who may be 
able to prevent any improper connexton.— 
If the dweling house be so small as not to 
admit of their residing in it under these pre- 
cautions, it is then necessary that the wfe 
remove elsewhere ; but it is better that the 
husband remove, and leave her to reside in 
the house. All this proceeds upon a suppo- 
sition of the busband’s having no more than 
one house. 

Rule respecting a wife divorced upon a 
journey.—IF a woman accompany her hus 
band upon a journey, or on a pilgrimage to 
Mecca, and he give her three divorces upon 
the way, or die, leaving her in an uninhabited 
place, she must return to her own city, pro- 
vided the distance be within three days’ 
journey, because this is not to be considered 
as going abroad, but rather as a cosequence 
of her having before gone abroad ; but if the 
distance exceed three days’ journey, she 1s 
then at liberty cither to return home, or to 
proceed upon the pilgrimage, whether her 
guardian be with her or not.—The compiler 
of this work observes that this is only where 
she is left within three days’ journey from 
Mecca, where her stay would be more dan- 
gerous than her proceeding; but her return 
to her own city is preferable, in_ order 
that she may there accomplish her Edit in 
the house of her husband.—But if, in the 
case under consideration, the divorce or 
death occur in a city, or other inhabited 
place, the woman must not go forth from 
that place until her Edit be accomplished, 
after which she may leave it, provided she be 
accompanied by any male relation within the 
prohibited degrees.—What is here advanced 
is the doctrine of Haneefa.—The two dis- 
ciples say that, if the woman be accompanied 
by a relation within the prohibited degrees, 
she may leave the place before her Edit be 
past : for they argue that she ought to be 
allowed to return home, in order that she 
may relieve herself from the disagreeable 
circumstance attending her residence in a 
strange place, and also from the derangement 
and trouble of a journey, because these are 
sufficient pretexts, and the impropriety of 
her travelling is removed y the circum- 
stance of her relation accompanying her — 
To this Haneefa replies that Edit affords a 
stronger reason against removal than even 
the want of a relation’s protection, as a 
woman may lawfully go to any distance 
within a day’s journey, without being accom- 

nied by a relation, whereas this is not 
awful for a woman under Edit: and where 


greater distance, unaccompanied by a rela- 
tion, it is for one under Edit, a fortiori. 


CHAPTER XIII. 
OF THE ESTABLISHMENT OF PARENTAGE. 


A child born after six months from the 
date ofa marriage upon which is suspended 
a conditional divorce, is the lawful offspring 
of such marriage.—If aman make a declara- 
tion, saying, “if I marry such a woman she 
is divorced,’’ and he afterwards marry her, 
and she produce a child after six months 
from the day of the marriage,* the parentage 
of the child is established in him, and the 
dower is incumbent upon him ; the former is 
established, because the wife is in this case 
considered as a partner of his bed at the 
period of conception, as having brought forth 
a child at the expiration of six complete 
months from the date of the marriage, a 
time considerably posterior to the divorce, 
since that takes place immediately after the 
marriage, wherefore the conception must ^he 
considered as having take place prior to the 
divorce, that is, within the marriage. 

OsjecTION. —It is not to be imagined that 
conception should take place at the time of 
marriage, as it is a consequence of the carnal 
act, which happens posterior to it; how 
therefore, can it be established that the con- 
ception took place before divorce, since the 
latter occurs upon the instant of the marriage? 

Repty.—Conception may be imagined upon 
the instant of the marriage, as it is possible 
that the man may marry the woman whilst in 
the commission of the carnal act, and conse- 
quently, that marriage and conception may 
have taken place at the same instance, and 
as genealogy is a matter, the establishment of 
which is of great moment, this supposition 
has therefore been adopted: andthe dower 
is incumbent, because the descent of the 
child being established in him, he is vir- 
tually held to have cohabited with his wife ; 
and 1t is due on account of consummation. 

The parentage of a child born two years 
after reversible divorce is established in the 
divorce.—IF a man repudiate his wife by 
a divorce reversible, and she bring forth a 
child at the end of two years, or more, from 
the time of the divorce, the parentage of the 
child is established in him, and the divorce 
is reversed, provided she had not before 
declared the accomplishment of her Edit, 
because it is possible that her pregnancy 
may have taken place during Edit, as the 
Tohar (or term of purity) of some women 
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* This means any time between six months 
and two years from the date of the marriage 
as the former of these is held to be the 
shortest, and the latter the fongest possible 
term of pregnancy. 
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is much longer than that of others, which 
circumstance may have protracted its con- 
tinuance : but if she be delivered ofa child 
within less than two years from the 
divorce, she becomes completely separated 
from her husband, on account of the com- 
pletion of her Edit by delivery ; and in this 
case also the parentage of the child is 
established in the husband, because it is as 
possible that the conception may have taken 
place previous to divorce (that is, within the 
marriage), as it is that it may have taken 
place after divorce (that is, within the Edit) : 
but yet reversal is not established, because, 
as itis possible that conception took place 
after divorce, so it is also possible that it took 
place before divorce : wherefore reversal can- 
not be established, on account of the doubt 
which exists on this point: but where the 
woman is not delivered until after two years, 
reversal is established, as the conception is 
posterior to divorce, and must be attributed 
to the husband, since no charge of adultery 
has been advanced against the wife, where- 
fore it is evident that he has had connexion 
with her during Edit, a circumstance by 
which reversal is established. 

And so also of the child born within two 
years after triplicate or irreversible divorce. 
—IF a man repudiate his wife either by three 
divorces, or by an irreversible divorce, and 
she be delivered of a child within less than 
two years from the period of the divorce, the 
parentage is established in him, as it is possi- 
ble that the pregnancy may have existed at 
that time ; and the right of cohabitation does 
not positively appear to have been dissolved 
previous to pregnancy, whence the parentage 
18 established in this manner for the sake of 
caution.—But if the delivery were not to take 
place until after the expiration of two years 
from the period of separation, the parentage 
of the child is not established, as pregnancy 
in that case evidently appears to have taken 
place posterior to divorce, and consequently 
the child cannot be supposed to be begotten 
by the man in question, since to him carnal 
connexion with the woman is unlawful: yet 
if he claim the child as his own, the parentage 
is established in him, as he here takes it 
upon himself, andit may be accounted for 
by supposing him to have had connexion with 
the woman, erroneously, during her Edit. 


And so likewise of a child born of a wife 
under age within nine months after either 
irreversible or reversible divorce.—Ir a man 
repudiate, by an irreversible divorce, a wife 
who is under the age of puberty, but yet 
such an one as may admit of carnal con- 
nexion, and she bring forth a child after the 
expiration of nine months from the time 
of divorce, the parentage of the child is 
not established in him; but if the delivery 
be within less than nine months, it is 
established.—This is according to Haneefa 
and Mohammed,—Aboo Yoosaf says that 
the parentage is established in the man, 
although the child, should not be born within 
less than two years from the period of divorce, 
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because she was under Edit, and it is possible 
that the pregnancy may have existed at the 
time of the divorce, and she not have declared 
the accomplishment of her Edit, wherefore 
this infant wife is the same as a full-grown 
woman.—The agrument of Haneefa and 
Mohammed is that the Edit, of the wife is 
in the case appointed to be counted by 
months. therefore it is accomplished at the 
expiration of three months, by the rule of 
the law, independent of any declaration on 
her part ;—if, therefore, she be delivered of 
a child within less than six months from the 
end of that term which completes her Edit, 
the parentage of the child is established ; 
but, if she bring not forth until after that 
time, the parentage is not established, as it 
anpears to have been begotten at the time 
when she was not a partner of the husband’s 
bed, for the case treats of a girl irreversibly 
divorced under puberty, and consequently 
not subject to the menstrual discharge, and 
whose Edit is therfore completed by the 
lapse of time, namely, three months, where- 
fore it is not possible that pregnancy should 
have existed at the time of divorce; and the 
right of cohabitation appears to have un- 
doubtedly expired before pregnancy. so that 
the descent cannot be established. And if the 
wife under these circumstances be repudiated 
by a reversible divorce, the rule is the same 
(with Hanecfa and Mohammed) as before re- 
cited. Abon Yoosaf says that the parentage 
of the child is established in the husband if 
it be born within twenty-seven months from 
the time of divorce, as it must be allowed 
that he may have had connexion with her at 
the latter end of the term of three months, 
which constitutes her Edit, and she be deli- 
vered within the longest term of pregnancy 
admitted by the law, namely two years. But 
if the infant wife declare her pregnancy to 
have taken place during Edit, the rule is 
then the same as with respect to grown 
women ; that is to say, the parentage of the 
child is established in the husband, as her 
puberty is proved by her own affirmation. 


The parentage of a child born of a widow 
within two years after the decease of her 
husband is established inhim.—Ir a widow 
bring forth a child, the parentage is estab- 
lished in her husband, provided the delivery 
happen within two years from the time of his 
decease. —Ziffer says that if she be not de- 
livered until after six months from the time 
of the completion of the Edit of widowhood, 
in this case the parentage cannot be estab- 
lished, because her Edit, upon the lapse of 
four months and ten days, is completed by 
the ordinance of the law, as the Edit is, by 
the law, fixed to that time, and is therefore 
the same as if she were to declare the accom- 
plishment of her Edit, as in the case of the 
infant before mentioned.—Our doctors, on 
the other hand, say that the Edit of the 
woman in question is not absolutely fixed 
at four months and ten days, but has also 
another mode of completion, namely, delivery 
since marriage with an adult woman is con. 
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sidered as a cause of pregnancy ; contrary to 
the case of a girl under puberty, because the 
natural state of such an one is an incapacity 
to bear children, as an infant is not a subject 
of impregnation until she attain maturity, 
and concerning the maturity of the infant 
there isa doubt. 

And so also of a child born within six 
months after the wife declaring her Edit to 
have expired.—Ir a woman under Edit de- 
clare the same to be accomplished, and be 
afterwards delivered of a child within less 
than six months from the time of her declara- 
tion, the parentage of the child is established, 
as it is evident that her declaration was un- 
founded, and is consequently null: but if 
she be delivered after six months from the 
time of her declaration, the parentage is not 
established, because nothing appears in this 
case to annul her declaration, as it is possible 
that her pregnancy may have occurred after 
that. 
Whatever be the occasion of the Edit.— 
Tus reasoning applies to every woman 
under Edit, whatever the occasion may be, 


whether divorce reversible or irreversible, or 


the decease of her husband ; or of whatever 
description or nature, whether it be counted 
by months, or by the return of the courses. 

The birth must be proved by evidence — 


WHEN a woman under Edit is delivered of 


a child, the parentage is not established, 
(according to Haneefa), unless the birth be 
proved by the evidence of two male witnesses 
or of one male and two females.—This isa rule 
where there is no apparent pregnancy, or 
where the same is not acknowledged by the 
husband ; but if the pregnancy be apparent, 
or the husband have acknowledged it, the 
parentage is established independent of the 
testimony of witness. The two disciples 
maintain that, in all cases, the parentage 
is established upon the testimony of one 
woman,—because the husband's right of co- 
habitation still continues during Edit, and 
it is this right which occasions the fixing of 
the parentage of a child upon the husband, 
wherefore nothing more is required that 
some person prove the birth, and the identity, 
by testifying ‘This is the child of which 
such a woman was delivered,’’—-and thus 
much may be sufficiently proved by the testi- 
mony of a single woman, in the same manner 
as it is during marriage, in a case where 
the hustand disputes the child’s identity.— 
Haneefa, on the other hand, argues that the 
Edit is accomplished by the woman’s decla- 
ration of delivery ; but the mere completion 
of Edit is not proof, and the descent still 
remains to be first established, for which 
Wess that complete proof (that is, the 
of two men, or of one man and two 

Mis made a condition ; but it would 
be-otherWise if the pregnancy were apparent, 
or acknowledged by the husband, as in this 
tase the parentage is established prior to the 
birth : and thé*child’s identity is there ascer- 
tained by the identity: of one woman,—the 
midwife, for instance. 
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The parentage of child born of a widow, 
when uncontraverted, is established, in her 
deceased husband, independent of evidence.— 
Ir aman under Edit from the death of her 
husband bring forth a child and declare it 
to be his, and the heirs confirm her assertion, 
though no person hear evidence to the birth, 
the child is held to be descended of the hus- 
band, according to all our doctors.* This, 
with respect to inheritance, is evident, as 
inheritance is a sole right of the heirs, -and 
conscquently their testimony or acknowledg- 
ment is to be credited in every matter which 
affects it.—A question, however, may arise in 
the case whether the parentage of the child 
be by such testimony established with respect 
to others than those heirs : and upon this the 
learned in the law observe, that if those heirs 
be persons of a description capable of being 
admitted as witness, the parentage is estab- 
lished with respect to all others as well as 
themselves, because their testimony amounts 
to proof, for which reason some doctors re- 
quire that their confirmation of the woman's 
assertion be delivered in the form of evidence, 
but the necessity of this is denied by others, 
because the establishment of parentage, with 
respect to the rest of mankind, is a necessary 
consequence of its establishment with respect 
to the immediate heirs of the deceased by 
their confirmation; and where a matter is 
once fully established upon any particular 
ground, no necessity exists for any further 
conditions with respect to its establishment. , 

A child born within less than six months 
after marriage is not the offspring of that 
marriage; but if after six months it is so, 
independent of the husband’s acknowledg- 
ment; or upon the evidence of one witness 
the birth where he denies it: and Lean ts 
incumbent, if he persist in his denial ; and 
the wife's testimony is to be credited in respect 
to the date of the marriage.—If a man marry 
a womah, and she bring forth a child within 
less than six months after the marriage, the 
patentage of the child is not established in 
the husband, as pregnancy in that case ap- 
pears to have existed previous to the mar- 
riage, and consequently cannot be derived 
from him ; but if she be delivered after six 
months, it is established, whether he acknow- 
ledge it or not, because then the marriage 
appears to have existed at the time of im- 
pregnation, and the term of pregnancy is 
complete. If, moreover, the husband deny 
the birth, it may be proved by the evidence 
of one woman, after which the parentage is 
established in virtue of the marriage ; and 
such being the case, if he persist in denying 
the child, imprecation becomes incumbent, 
because his denial then amounts to an im- 
putation on his wife’s chastity, since it im- 
plies a charge of adultery against her. And 
if, upon the birth of a child, a dispute were 
to arise between the husband and wife, he 


*This means, at whatever time the child 
be born, after the husband’s decease. 
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asserting that he had married her only four 
months before, and she maintaining that 
they had been married six months, the de- 
claration of the wife is to becredited, and 
the [child belongs to the husband, because 
apparent circumstances testify for the wife, 
as it appears that her pregnancy has been a 
consequence of marriage and not of whore- 
dom.—A question has arisen among our 
doctors whether the woman’s assertion 1s to 
be credited without being confirmed by oath? 
The two disciples hold that it requires her 
oath ; but Hlaneefa maintains the contrary 


opinion. 


Divorce suspended upon the birth of a child 
cannot take place on the evidence of one 
woman to the birth.—Ir a man suspend 
divorce upon the circumstance of his wife's 
bearing a child, by saying to her, ‘‘upon 
being delivered of this child you are di- 
vorced,’’—and a woman afterwards give 
testimony to her being delivered, yet divorce 
does not take place according to Haneefa. 
The two disciples maintain that divorce takes 
place, because the evidence of a single woman 
suffices in all such matters as are improper 
to be held by men; and the evidence of 
one woman toa birth being admitted, it is 
also to be admitted with respect to whatever 
proceeds from the birth, which in the pre- 
sent instance is divorce.—The argument of 
Haneefa is that the woman, in this case, 
stands asa plaintiff for penalty against her 
husband, and he appears as the defendant, 
wherefore her claim cannot be established 
but by complete proof.—Ihe foundation of 
this is that the evidence of a woman is 
admitted with respect to child-birth from 
necessity only, and has therefore no effect 
with respect to divorce, since that 1s a matter 
altogether distinct from child-birth, and un- 
connected with it, although such connection 
appear to exist from the peculiar circum- 
stances of the present case. But if the 
husband acknowledge the pregnancy, divorce 
takes place upon the woman independent of 
the evidence of others, according to Hancefa. 
—The two disciples hold that ın this case also 
the testimony of the midwife is necessary, 
because proof is indispensable to the establish- 
-ment of a Dawee Hins, or claim of penalty, 
and the evidence of the midwife amounts to 
proof, according to what was before said.— 
The arguments of Haneefa are twofold ;— 
First, the acknowledgment of pregnancy 
amounts to an acknowlegment of that which 
pregnancy induces, and extends thereto, and 
that thing is child-birth; Szconpiy, the 
husband, in acknowledging the pregnancy, 
declares his wife a trustee, asthe child is a 
deposit in her possession, and consequently 
her word is to be credited in the surrender 
of the deposit, as much as that of any other 
trustee. 


The term of pregnancy is from six months 
to two years.—THeE longest term of preg- 
nancy is two years, because of the declaration 
of Aysha, ‘‘the child does not remain in the 
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mother’s womb beyond two years :” ahd the 
shortest term is six months, ` because the 
sacred text says, ''THE WHOLE TERM OF 
PREGNANCY AND WEANING I§ THIRTY 
MONTHS ;° and Ibn Abbas has said that 
the term of suckling is two years, wherefote 
six months remain for the pregnancy.— 
Shafei has said that the longest term of 
pregnancy extends to four years; but the 
text here quoted, and the opinion of Ibn 
Abbas as above, testify against him.—It is 
probable that Shafei may have delivered 
this opinion upon hearsay, as this is a 
matter which does not admit of reasoning. 


Case of a man divorcing a wife who is a 
slave, and then purchasing her.—Ir a man 
marry a female slave, and afterwards divorce 
her, and then purchase her, and she be 
delivered of a child within less than six 
months from the day of purchase, the 
parentage is established in him; but if she 
be delivered after six months, the parentage 
is not established ; because, in the first 
instance, the child is considered as born of a 
woman under Edit, conception appearing to 
have taken place before purchase; but in 
the second instance, it 1s regarded as slave- 
born, as the length of the term of pregnancy 
here admits of conception being referred to 
a time subsequent to purchase; and the 
child thus appearing to be born (not of a 
wife, but) of a slave, his acknowledgment 
requisite to the establishment of its parent- 
age.—What is not advanced proceeds upon 
the supposition of the slave being repudiated 
by a single divorce, reversible or irreversible, 
or by Khoola : but if she be repudiated by 
two divorces, the parentage of the child is 
established, if it be born within two years 
trom the date of the divorce, because in this 
case she is rendered uulawful to her husband 
by the rigorous prohibition, whence the 
pregnancy can be referred only to a time 
previous to divorce, since, under such a 
circumstance she is not rendered lawful to 
tlie man by his subsequent purchase of her. 

Miscelluneous cases —IF a man say to his 
female slave, "if there be a child in your 
womb it is mine,” upon a woman afterwards 
bearing testimony to the birth, the slave 
becomes Am-Walid to that man, because 
here all that is requisite is to prove the 
child’s indentity, by showing that “such a 
woman has been delivered of such a child,’’ 
—and this is sufficiently ascertained by the 
testimony of the midwife, according to all 
our doctors. 


Ir a man say of a boy, ‘‘this is my son,’ 
and afterwards die, and the mother come 
declaring herself to be the wife of the 
deceased, she must be considered as such, 
and the boy as his child, and they both 
inherit of him. It is recorded in the Na- 
wadir that this rule proceeds upon a favour- 
able construction of the law, for analogy 
requires that the woman should not inherit, 
since descent is established not only in 
virtue of a valid marriage, but also of an 
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invalid marriage, or of erroneous carnal 
connexion, or of possession by right of 
property, and therefore the main’s declara.. 
tion that “this is his son’’ does not amount 
to an acknowledgment of his having mar- 
tied the mother: but the reason for a more 
avourable construction of the law here is, 
that the case supposes the woman to be one 
whose freedom and materal right in the 
child are matters of public notoriety, and 
the validity of a marriage is ascertained 
by circumstances. But if the woman be 
not known to be free, and the heirs of the 
husband maintain that she is onlyan Am- 
Walid, she is not entitled to any inherit- 
ance, because the mere appearance of freedom 
(supposing the case to occur in a Mussulman 
territory), although it defend the party 
from slavery, is not sufficient to establish a 
claim of inheritance. 


CHAPTER XIV. 


OF HIZANIT, OR THE CARE OF INFANT 
CHILDREN 


In case of separation, the care of the infant 
children belongs to the wife.—Ir a separation 
take place betweer a husband and wife. who 
are possessed of an infant child, the right 
of nursing and keeping it rests with the 
mother, because it is recorded that a woman 
once applied to the Prophet; saying "O 
Prophet of Gop ! this is my son, the fruit 
of my womb, cherished in my bosom and 
suckled at my breast, and his father is de- 
sirous of taking him away from me into his 
own care ;'’—to which the Prophet replied, 
‘*thou hast a right in the child prior to that 
of thy husband, so long as thou dost not 
marry with a stranger :’’—moreover, a mother 
is naturally not only more tender, but also 
better qualified to cherish a child during in- 
fancy, so that committing the care to her is 
of advantage to the child; and Siddeek 
alluded to this, when he addressed Omar on 
a similar occasion, saying, “the spittle of the 
mother is better for thy child than honey, O 
OMAR 1" which was said at a time when 
separation had taken place between Omar 
and his wife, the mother of Assim, the latter 
being then an infant at the breast, and Omar 
desirous of taking him from the mother: and 
these words were spoken in the presence of 
many of the companions, none of whom 
contradicted him :—but the Nifka or sub- 
sistence of the child is incumbent upon the 
father, as Shall be hereafter explained. It 
js to be observed, however, that if the 
mother refuse to keep the child, there is 
no constraint upon her, as a variety of 
causes may Operate to render her incapable 
of the charge. 

Order of precedence in Hizanit, after the 
mother.—Ir the mother of an infant die, 
the right of Hizanit (or infant education) 
rests with the maternal grandmother, in pre- 
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ference to the paternal, because it originate’ 


in, and is derived from, the mother; but if 
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she be not living, the paternal grandmother 
has then a right prior to any other relation 
she being as one of the child’s mothers (whence 
it is that she is entitled to a sixth of the 
effects of a child of her son, which is ‘the 
mother’s share*) ; and she must, moreover, be 
considered as having a more tender interest 
in her own offspring than any collateral! 
relation. If there be no grandmother living, 
in this case a sister is preferable to either 
a maternal or paternal aunt, as she is the 
daughter of the father and mother, or of one 
of them, whence it is that she would. take 
place of the aunts in inheritance—(according 
to one tradition, the maternal aunt is pre- 
ferable to a half-sister by the father side, the 
Prophet having said, “the maternal aunt is 
as a mother’’).—-A full sister, also, has pre- 
ference to an half-sister, maternal or paternal ; 
anda maternal sister to a paternal sister ; 
because the right of Hizanit is derived to 
them through the mother. The maternal aunt 
has preference to the paternal, because pre- 
cedence is given, in this point, to the mater- 
nal relation. The same distinction ‘also’ pre- 
vails among the aunt as among the sisters ; 
—thatis, she who is doubly related has a 
preference to her who is singly related ; thus 
the maternal aunt. who is full sister to the 
mother precedes an half sister, maternal or 
paternal : and, in the same manner, a mater- 
nal sister precedes a paternal sister; and so 
also of the paternal aunts. If, however, any 
of these women, having the right of Hizanit, 
should marry a stranger, her right is thereby 
annulled, an account of the tradition before 
quoted, and also because, where the husband 
is a stranger. it is to be apprehended that he 
may treat the child unkindly : where the 
woman, therefore, who has charge of an 
infant marries, it is neither advantageous 
nor advisable that the infant remain with 
her, unless the person she marries be a 

relafion,--as where the mother, for instance, 
having charge, marries the child’s paternal 
uncle, or the materna] grandmother marries 
the paternal grandfather,—because these 
men, being as parents, it is to be expected 
that they will behave with tenderness :— 
and so also of any other relation within the 
prohibited degrees, for the same reason. 

Any woman whose right of Hizanit is an- 
nulled by her marrying a stranger recovers 
the right by the dissolution of the marriage, 
the objection to her exercise of it being 
thereby removed. 

In defeat of the maternal, it rests with the 
nearest paternal relation:—Ir there be no 
woman to whom the right of Hizanit apper- 
tains, and the men of the family dispute it, 
in this case the nearest paternal relation has 
the preference, he being the one to whom - 
the authority of guardian belongs (the de- 
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*This must mean, in case of the mother’s 
death. 
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grees of paternal relationship are treated ot 
in their proper place): but it ıs to be ob- 
served that the child must not be entrusted 
to any relation beyond the prvhibited degrees, 
such as the Mawla or emancipator of a siave, 
or the son of the paternal uncle, asin this 
there may be apprehension of treachery. 

Length of the term of Hizanit.—Tue right 
of Hizanit, with respect toa male child, ap- 
pertains to the mother; grandmother, or so 
forth, until he become independent of it hım- 
self, that is to say, become capable of shift- 
ing, eating, drinking, and performing the 
other natural functions without assistance ; 
after which the charge devolves upon the 
father, or next paternal relation entitled to 
the office of guardian, because, when thus 
far advanced, it then becomes necessary to 
attend to his education in all branches of 
useful and ornamental science, and to 1ni- 
tiate him into a knowledge of men and man- 
ners, to effect which the father or paternal 
relations are best qualified—(Kasaf says that 
the Hizanit, with respect to a boy, ceases at 
the end of seven years. as in eneral a child 
at that age is capable of performing all the 
necessary offices for himseif, without assist- 
ance).—But the right of Hizanit with respect 
to a girl appertains to the mother, grand- 
mother, and so forth, until the first appear- 
ance of the menstrual discharge (that is to 
say, until she attain the age ot puberty), 
because a girl has occasion to learn such 
manners and accomplishments as are proper to 
women, to the teaching of which the female 
relations are most competent ; but after that 
period the charge of her properly belongs to 
the father, because a girl, after maturity, 
requires some person to superintend her 
conduct, and to this the father is most 
completely qualified. It is recorded from 
Mohammed that the care of a female child 
devolves upon the father as soon as she 
begins to feel the carnal appetite,” as she 
then requires a superintendence over her 
conduct ; and it is universally admitted that 
the right of Hizanit of girls is restricted to 
that period, with respect to all the female 
relations except the mother and grandmother. 
It is written in the Jama Sagheer, that the 
right of Hizanit, with any except the mother 
or grandmother, discontinues upon the girl 
becoming capable of performing natural 
offices without assistance, because no other 
is entitled to require any service of her 
(whence it is that they cannot hire her as a 
servant to others), and such being the case 
the end (namely, the girl’s education) cannot 
be obtained: but it is otherwise with the 
mother or grandmother, as they are invested 
with a legal right to require her services. 

A slave has the right upon obtaining her 
freedom.—iF a man contract his female slave 


*This is supposed by the Mussulmans to 
commence some time before the appearance 
of the menstrual discharge, at between 
eleven and twelve years of age. 
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| or Am-Walid, in marriage to any person, and 


| subject; it is to observed, however, 


she bear a child to her husband, and the 
master afterwards emancipate her, she then 
becomes (with respect to the child) as a free 
woman; that is, upon becoming free she 
obtains her right of Hizanit which had not 
existed while she was a slave, because her 
service, as a slave, would necessarily inter- 
fere with the proper discharge of the duties 
of Hizanit. 

And also an infidel mother the wife of a 
Mussulman.—A Zimmeea, or female infidel 
subject, married toa Mussulman, is entitled 
to the Hizanit of her child, although he be 
a Mussulman like the father; but this only 
so long as the child is incapable of forming 
any judgment with respect to religion, and 
whilst there is no apprehension of his im- 
bibing an attachment to infidelity ; but when 
this is the case, he must be taken from the 
mother, because, although it be for the child's 
advantage to be under her care until that 
period, his remaining longer with her might 
prove injurious. 

Children after the term of Hizanit, re- 
main solely under the care of the father.—A 
Boy or girl, having passed the period of 
Hizanit have no option to be with one 
parent in preference to the other, but must 
necessarily thenceforth remain in charge of 
the father. Shafei maintains that they have 
an option to remain with either parent, be- 
cause of a tradition of the Prophet to this 
effect. The argument of our doctors is, that 
young persons, from want of judgment, will 
naturally wish to stay with the parent who 
treats them with most indulgence, and lays 
them under least restraint, wherefore giving 
them a choice in this matter would got be 
tenderness, but rather the reverse, as being 
contrary to their true interest; and it ap- 
pears in the Nakl Saheeh that the companions 
withheld this option from children. With 
respect to the tradition cited by Shafei, it 
may be observed that, in the instance there 
alluded to, where the Prophet gave a boy his 
choice, he first prayed to Gop to direct him 
therein, and the boy then chose, under the 
influence of the Prophet’s prayer. 


Section 


A mother cannot remove with her child to 
a strange place.—Ir a divorced woman be 
desirous of removing with her child out of 
a city, she is not at liberty to do it; but ‘yet 
if she remove with her child out of a city, 
and go to her native place, where the con- 
tract of her marriage, was executed, in this 
case her removal is lawful, because the father 
is considered as having also undertaken to 
reside in that place, both in the eye of the 
law. and according to common usage, for the 
Prophet has said, ‘‘Whoever marries a 
woman of any city is thereby rendered a 
Denizen of that city;’’ and hence it is, 
that if an alien woman were to come into the 
Mussulman territory, and there to marrysan 
infidel subject, she also becomes an naad 
that 
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this rule does not apply to an alien’ man, 
that is to say, if an alien man were to come 
into the Mussulman territory, and there to 
marry a female subject, he is not thereby 
rendered a subject ; for if he choose, he may 
divorce this wife and return to his own 
country. 

Ir a divorced woman be desirous of remov- 
ing with her child to a place which is not 
the place of her nativity, but in which her 
marriage contract was executed, she is not 
at liberty to do it. This demonstrated by 
Kadooree in his compendium, and also ac- 
cords with what is related in the Mabsoot. 
The Jama Sagheer says that she may take 
her child thither, because where a marriage 
contract is executed in any place, it occasions 
all the ordinances thereof to exist and have 
force in that place, in the same manner as 
sale amounts to a delivery of the article sold 
in the place of sale ; and a woman’s right to 
the care of her children is one of the ordi- 
nances of marriage, wherefore she is entitled 
to keep her child in the place where she was 
married, although she be not a native of 
that place. The principle upon which the 
Mabsoot proceeds in this case is, that the 
execution of a contract of marriage in a 
place merely of casual residence (such as the 
stage of a journey, does not constitute it a 
home, according to general usage, and this 
is the better opinion. In short, to the pro- 
priety of the woman carrying her child from 
one place to another, two points are essen- 
tially requisite one, that she be a native of 
the place to which she goes ; and the other, 
that her marriage contract has been there 
executed; this, however, means only where 
the places are considerably distant ; but if 
they be so near that the father may go to see 
his child and return the same night, there is 
no objection to the wife going to the other 
place with the child, and there remaining ; 
and this, whatever be the size or degree of 
the places, whether cities or villages; nor is 
there any objection to her removing from 
the village to the city or chief town of a dis- 
trict, as this is in no respect injurious to the 
father, and is advantageous to the child, 
since he will thereby become known and ac- 
quainted with the people of the place; but 
the reverse [that is, her removal from the 
city to a village], would be injurious to the 
child, as he would thereby be liable to ac- 
quire the low manners and mean sentiments 
of villagers ; wherefore a woman is not at 
liberty to carry her child from a city to a 
village. 


CHAPTER XV. 
OF NIFKA, OR MAINTENANCE 


Definition of the term.--NirKa, in the 
language of the law, signifies all those things 
which are necessary to the support of life, 
such as food, clothes, and lodging : many con- 
fine it solely to food. | 


DIVORCE. 


[VoL. I. 
Section I 


Of the Nifka of the Wife. 


The subsistence of wife is incumbent upon 
her husband.—WueEN a woman surrenders 
herself into the custody of her husband, it is 
incumbent upon him thenceforth to supply 
her with food, clothing, and lodging, whether 
she be a Mussulman or an infidel, because 
such is the precept both in the Koran and 
in the traditions ; and also, because main- 
tenance is a recompense for the matrimonial 
restraint : whence it is that where a person 
isin custody of another on account of any 
demand, or so forth, his subsistence is in- 
cumbent upon that other,—as when a public 
magistrate, for instance, is imprisoned on 
account of any mal-administration in his 
office, in which case his subsistance must 
be provided from the public treasury ; and as 
the authorities upon which this proceeds 
make no distinctions between a Mussulman 
and an infidel, the rule hoids the same with 
respect to either in the present case. 

In proportion to the rank and circumstances 
of the parties.—In adjusting the obligation of 
the Nifka, or maintenance of a wife, regard is 
to be had to the rank and condition both of her 
and her husband : thus if the parties be both 
wealthy, he must support her in an opulent 
manner : if they be both poor, he is required 
only to provide for her accordingly: and if 
he be rich, and she poor, he is to afford her 
a moderate subsistence, such as is below the 
former and above the latter. —The compiler 
of this work says that this is the opinion 
adopted by Khasaf; and that decrees pass 
accordingly. Koorokhee is of opinion that 
the rank and condition of the husband alone 
is to be regarded (and such also is the doc- 
trine of Shafei), because the sacred text says, 
‘LET HIM SUPPORT HER ACCORDING TO HIS 
ABILITY.'’—The ground of Khasaf’s opinion 
isa tradition respecting the Prophet, who, 
oń a woman applying to him for his judg- 
merit upon this point, said to her, ‘‘take 
from the property of your husband what- 
ever may suilfice for the subsistence of your- 
self and your child in the customary way ;’’ 
for which it appears that the circumstances 
of the woman are to be regarded as well as 
those of the man, for maintenance is incum- 
bent only so far as may suffice for the pur- 
pose intended by it, and as a womam in mean 
circumstances has no occasion for the same 
subsistence as one who is accustomed to live 
in affluence, such is (with respect to her) 
unnecessary ; and as to the text above 
quoted by Shafei, it means no more than 
that if the woman be in affluent circum- 
stances, and her husband otherwise, he shall 
suppose her according to his ability, and 
the remainder. or difference, shall be a debt 
upon him. By the expression ‘‘customary 
way,” inthe tradition quoted by Shafei, is 
to be understood a middling or moderate 
way, that is, a medium between the circum- 
stances of the wife and those of the hus- 
band where the former happens to be’ rich 
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and the latter poor ; and as the Prophet in 


his decision left this to the judgment of 


the parties themselves, the proportion is not 
specifically determined by the law.—Sh.fei 
has so determined it, saying that the Nifka 
Or maintenance incumbent upon a husband 
in behalf of his wife, if he be opulent, is two 
Mids, or about one thousand Dirms* an- 
nually,—if he be poor, one Mid: and if 
in middling circumstances, one and a half: 
this, however, is not admitted, because a 
thing declared to be incumbent ‘‘so far as 
may suffice” cannot be legally fixed at any 
specific rate, as the proportion must neces- 
sarily vary according to circumstances. 

And this, although she withhold herself 
on account of her dower.—Ir a woman re- 
fuse to surrender herself to her husband, on 
account of her dower (that is, on account of 
its not hav'ng been paid to her), her main- 
tenance does not drop, but is incumbent 
upon the husband, although she be not yet 
within his custody, since her refusal is only 
in pursuance of her right, and consequently 
the object‘on to the matrimonial custody 
originates with the husband. 

But not if she be refractory.—Ir a wife be 
disobedient or refractory, and go abroad with- 
out her husband’s consent, she is not entitled 
toany support from him, until she return 
and make submission, because the rejection 
of the matrimonial restraint in this instance 
Originates with her; but when she returns 
home, she is then subject to it, for which rea- 
son she again becomes entitled to her support 
as before. It is otherwise where a woman, 
residing in the house of her husband, refuses 
to admit him to the conjugal embrace, as she is 
entitled to maintenance, notwithstanding her 
opposition, because being then in his power, 
he may, if he please, enjoy her by force. 

Or an infant incapable of generation.—IF 
a man’s wife be so young as to be incapable 
of generation, her maintenance is not in- 
cumbent upon him, because although she 
should be within his custody, yet as an 
obstacle exists in her to the carnal embrace, 
this is not the custody which entitles to 
maintenance, that being described ‘‘custody, 
for the purpose of enjoyment,’’ which does 
not apply to the case of one incapable of the 
act :—contrary to the case of the sick woman, 
to whom maintenance is due, although she 
be incapable, as shall be hereafter demon- 
strated.—Shafei says that maintenance is due 
to an infant wife, because he holds it to be a 
return for the matrimonial propriety, in the 
same manner as it is with respect to a slave 
for the propriety in his personal service. To 
this however, our doctors reply that the 
dower is the return for the matrimonial pro- 
priety, and one thing does not legally admit 
of two returns ; wherefore, in the case of an 
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*Dirms have varied in their value at 
different times, from twenty to twenty-five 
passing current fora Deenar. The sum here 
mentioned is from about eighteen to twenty- 
two pounds sterling. 
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infant wife, the dower is due but not main- 
tenance. 

Butit is due to an adult wife from an 
infant husband —Bur if the husband be an 
infant incapable of generation, and the wife 
an adult, she is entitled to her maintenance 
at his expense, because, in this case delivery 
of the person m been performed on her 
part, and the obstacle to the matrimonial 
enjoyment exists on the part of the husband, 

Itis not due where the wife is impri- 
soned for debt.—Ir a woman be imprisoned 
for debt, her husband is not required to sup- 
port her, because the objection to the matri- 
monial custody does not in this case originate 
with him, whether her imprisonment be 
owing to herself (as ina case of wilful delay 
and contumacy) or otherwise (as where she 
is poor and unable to discharge the debt), 

Or forcibly carried off.—AND, in the same 
manner, if a woman be forcibly seized and 
carried off by any person, she has no claim 
to maintenance from her husband; and so 
also, if a woman go upon a pilgrimage, under 
charge of a relation within the prohibited 
degrees,—because she is not then in custody 
of her husband, and her not being so is occa- 
Sioned by her own voluntary act. | 

Or goes upon a pilgrimage.—Ir is recorded 
from Aboo Yoosaf that a woman upon a pil- 
grimage is entitled to a maintenance from 
her husband, as her undertaking the indispen- 
sable pilgrimage® ls a sufficient pretext for her 
leaving him; but he allows her only a Nifka- 
Hizr, or suprort as in a settled place ; and 
not a Nifka-Sifr, or support as upon a jour- 
ney; as the former only incumbent upon 
the husband, not the latter. 

Unless she be accompanied by the husband, 
—But if the husband accompany his wife 
upon her pilgrimage, her maintenance ts then 
incumbent upon him according to all our 
doctors, because in this case she continues in 
his custody ; but she is entitled to Nifka-Hizr 
only, not to a Nifka-Sifr, as he 18 not the occa- 
sion of her travelling, whence it 1s that he is 
not obliged to furnish her with a conveyance. 

It continues during her sickness.—IF a 
woman fall sick in her husband's house, 
she is still entitled to a maintenance. 
This is upon a principle of benevolence, as 
analogy would suggest that she is not entitled 
to maintenance where she falls sick so far as 
to be incapable of admitting her husband to 
the conjugal embrace, since in this case she 
cannot be deemed in custody for the purpose 
of enjoyment; but the reason for amore 
favourable construction of the law in this 
case is, that she still remains in custody, as 
her husband may associate and indulge in 
dalliance with her, and she may continue to 
superinted his domestic concerns, and the 
obstacle to carnal enjoyment is (like the men- 
Sa es ee ee a a a 


*Arab Hidj-Farz.—It is incumbent upon 
all Moslamites to perform at least pne pil- 
grimage to Mecca, and this one is reckoned 
among the Firayez, or sacred ordinarces, 


l whence the above epithet. 
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strual discharge) an accidents! occurrence.— 
It is recorded from Aboo Yoosaf that if a 
woman deliver herself into the custody of 
her husband, and then fall sick, she is still 
entitled to maintenance ; but if she fall sick 
first, and then deliver herself to him, she has 
no claim to maintenance until her recovery, 
as the surrender of her person is not in this 
case complete; and the learned in the law 
admit this to be a proper distinction. 

A husband must maintain his wife's ser- 
vants.—THE maintenance of the wife's ser- 
vants is incumbent upon her husband, as well 
as that of the wife herself, provided he be in 
opulent circumstances, because he is obliged 
to provide his wife’s maintenance, ‘‘so far as 
may suffice’ (as aforesaid), and it is not suffi- 
cient, unless her servants also be supported, 
they being essential to her case and comfort ; 
but it is not absolutely incumbent upon him 
to provide a maintenance for more than one 
servant, according to Haneefa and Mo- 
hammad. Aboo Yoosaf says he must pro- 
vide maintenance for two servants, as one is 
required for service within the house, and 
the other out of doors —The arguments of 
Haneefa and Mohammed on this point are 
twofold :—First, one servant may answer 
both purposes, whence two are unnecessary ; 
SeconpLY, if the husband were himself to 
undertake all the services required by the 
wife, it would suffice, and a servant would 
be unnecessary ; and, in the same manner, 
it suffices if he constitute any single servant 
his substitute therein ; wherefore a second 
servant is not requisite. The learned in the 
law say that the rate of maintenance due 
from an opulent busband to his wife’s ser- 
vants is the same as that due from a poor 
husband to his wife,—namely, the lowest 
that can be admitted as sufficient —Haneefa 
says thata husband who is poor is not re- 
quired to find maintenance for his wife's ser- 
vants ; and this is an approved doctrine, as 
it isto be supposed that the wife ofa porr 
man will serve herself. Mohammed holds 
that itis due from a poor husband, in the 
same manner as from one more opulent. 

If the husband be poor, the magistrate 
must empower the wife to vaise subsistence 
upon his credit.—If a hushand become poor, 
to such a degree as to be unable to provide 
his wife her maintenance, still they are not 
to be separated on this account, but the 
Kazee shall direct the woman to procure ne- 
cessaries for herself upon her husband’s 
credit, the amount remaining a debt upon 
him.—Shafei says that they must be sepa- 
rated, because whenever the husband Ee. 
comes incapable of providingehis wife’s main- 
tenance, he cannot ‘‘retain her with hu. 
manity’’ (as is requited in the sacred writ- 
ings), and such being the case, it behoves 
him to divorce her ; and if he decline so to 
do, the Kazee is then to effect the separation | 
as his substitute, in the same manner as in | 
cases of emasculation or impotence : nay, the 
necessity for this is more urgent in the pre- 
sent instance than in either of those cases, 


as the maintenance is indispensable. To 
thisour doctors reply that if a separation 
take place the right of the husband is de- 
stroyed in toto, which is a grievous injury 
to him; whereas, if the wife be desired to 
procure maintenance for herself upon his 
credit, his right is by this means preserved 
with the smallest possible injury ; wherefore 
they are not to be separated, but the wife 
shall be directed to take upthe articles ne- 
cessary for her subsistence upon his credit, 
as was already stated :—-but the wife is in 
this case restricted in her expenses to a rate 
which must be determined by the Kazee. 

Ata certain specified rate.--TuHe Kazee 
cannot act as the substitute of the husband 
in effecting a separation here, as in cases of 
emasculation or impotence, because property 
In marriage is only a dependant, or second- 
ary consideration, the primary object being 
procreation, and that which is a dependant 
merely cannot be put in competition with 
the original intent, upon which principle it 
is that the Kazee is empowcred tə effect a 
separation in either of the other two in- 
stances, as there the original intent is de- 
feated ; but ıt is not so in the present case. 
The advantage of the Kazee desiring the 
woman to procure a maintenance upon her 
husband’s credit, and of his fixing the rate 
thereof, is that she is thereby enabled to 
make her husband responsible for the 
amount ; for if she contract any debt with- 
out this authority, the creditors claim lies 
against her, and not against her husband. ` 

To be varied according to any change in his 
circumstances —Ir the husband were in 
indigent circumstances at the time of the 
Kazee authorizing the wife as aforesaid, and 
he have consequently determined her main- 
tenance at the rate of poverty, and the hus- 
band afterwards become rich and she sue 
fora proportionable addition to her main- 
tenance, a decree must be given in her 
favour, ar the rate of the maintenance differs 
according to the poverty or opulence of the 
husband. 

Arrears of maintenance not due unless the 
maintenance have been decreed by the Kazee 
or the rateof it previously determined on be- 
tween the parties.—Ir a length of time should 
elapse during which the wife has not re- 
ceived any maintenance from her husband, 
she is not entitled to demand any for that 
time, except when the Kazee had before de- 
termined and decreed it to her, or where she 
had entered into a composition with the hus- 
band respecting it, in either of which cases 
she is to be decreed her maintenance for the 
time past, because maintenance is an obliga- 
tion in the manner of a gratuity,” as bya 
gratuity is understood a thing due without 
a return, and maintenance is of this descrip- 
tion, it not being held (according to our 
doctors) to be as a return for the matrimonial 


° Arab, Sillit. By this is to be here under- 
stood a present or gratuity promised but not 
yet paid. 
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propriety ; and the obligation of it is not 
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valid but through a decree of the Kazee, 


like a gift, which does not convey a right to 
possession but through seisin, which estab- 
lishes possession: but a composition is of 
equal effect with a decree of the Kazee, in 
the present case, as the husband, by such 
composition, makes himself responsible, and 
his power over his own person is superior to 
that of the macistrate—This reasoning does 
not apply to the case of dower, as that is 
considered to bea return for the use of the 
wife’s person. 


Arrears of a decreed maintenance drop in 
case of the death of either party.—Ir the 
Kazee decree a wife her maintenance, anda 
length of time elapse without her receiving 
any and the husband should die, her main- 
tenance drops; andthe rule is the same if 
she should die; because maintenance is a 
gratuity, respecting which the rule is that it 
drops in consequence of death, like a gift, 
which is annulled by the decease of either 
the donor or donee before seisin being made 
by the latter.—Shafei says that the main- 
tenance isin all circumstances to be consi- 
dered as a debt upon the husband, in confor- 
mity with his tenet, that it is nota gratuity 
but a return, wherefore it cannot drop like 
demands of the former description.—This 
was before replied to. 


Advances of maintenance cannot be re- 
claimed.—IF a man ‘give his wife one year’s 
maintenance tn advance, and then die before 
the expiration of the year, no claim lies 
against the woman for restitution of any 
part of it.—This isthe doctrine of Haneefa 
and Aboo Yoosaf —Mohammed says that she 
is entitled only to the proportion due for the 
term past, from beginning of the year 
till the husband's decease, the remainder 
being the right of his heirs ; if, therefore, the 
difference remain with her in substance, she 
„must restore it; or, if it do not remain, *she 
is responsible for the value (and this also is 
the doctrine of Shafei, andthe same differ- 
ence of opinion obtains in respect to clothes 
and apparel), because the wife inthis case 
has received in advance the return for the 
matrimonial confineme.t, to which she has a 
claim, in virtue of such . -nfinement, but her 
claim is annulled by the husband’s decease, 
since she no longer remains confined, and 
consequently the return is annulled in pro- 
Portion to the annulment of her claim, in the 
same manner as the stipend of a Kazee:—The 
argument of the two Elders is that the main- 
tenance 18 a gratuity, of which the claimant 
has already taken possession ; and restitution 
of a gratuity cannot be demanded after 
death, the virtue of it being completed by 
that event, as in a case of gift; whence it is 
that if the maintenance were to perish in the 
woman s possession, without her consuming 
it, no part of it can be demanded of her, ac- 
cording to all the doctors, whereas, if it were. 
a return, it mi 
destruction, as well as in one of consump- 
tion, nor would there be any difference be- 
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tween the two.—It is recorded from Moham- 
med that if the proportion advanced do not 
exceed that of one month; no restitution is 
required, as this proportion is inconsiderable, 
and stands as an allowance for present use. 

A slave may be sold for the maintenance of 
his wife, if the latter be free.—Ir a slave 
marry a free woman, her maintenance is a 
debt upon him, for the discharge of which he 
may be sold ; but this is only provided the 
marriage was with his owner’s consent, as 
her maintenance being due from the slave 
the obligation toit must ultimately affect 
his owner ; the debt is therefore charged to 
the slave, in the same manner as one con- 
tracted in trade by a Mazoon, or privileged 
slave ; but his owner is at liberty to redeem 
him by discharging the debt, pecause the 
woman’s right extends to her maintenance 
only, not tothe slave’s person: and if the 
slave die, her right to any arrear of main- 
tenance drops (and so also where he is killed), 
since it is a gratuity, as was already stated, 

A husband must maintain his wife, being 
a slave, were she resides with him.—IF a 
man marry the female slave of another, and 
her owner give her permission to reside in 
her husband’s house, her maintenance is in- 
cumbent upon the husband, because she is 
then within his custody : but if she have not 
permission to reside with her husband, he is 
not responsible for her maintenance, as in 
this case her custody is not established.— 
The term here applied to the permission 
granted by the master [taboweeat] means 
not only liberty to reside in the husband's 
habitation, but also an exemption from all 
service ; wherefore, if any service be after- 
wards required of her, the maintenance from 
the husband drops, as custody which is the 
ground of her right to maintenance from 
him, necessarily ceases on such an occasion 
—It is lawful for the master to require the 
service of his female slave, although he have 
granted her leave to reside with her hus- 
band, because such leave is not binding upon 
him, as is demonstrated in its proper place, 
—Butit ig to be observed that if the female 
slave voluntarily perform her master’s ser- 
vice, without his calling upon her, her right 
to maintenance from her husband does not 
drop. 

And the same of Am-Walids.—Tuess 
rules apply equally to Am-Walids as to ab- 
solute slaves. 


Section IT. 


A wife must be accommodated witha sepa- 
rate apartment.--lT is incumbent upon a 
husband to provide a separate apartment for 
his wife’s habitation, to be solely and exclu- 
sively appropriated to her use, so as that 
none of the husband’s family, or others. 
may enter without her permission and de- 
sire, because this 18 essentially necessary to 
her, and is therefore her due the same as 
maintenance, for the word of God appoints 
her a dwelfings-house as well as a subsis- 
tence; and asit is incumbent upona hup- 
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band to provide a habitation for his wife, so | 


he is not at liberty to admit any person toa 
share in it, as this would be injurious to her 
by endangering her property, and obstruct- 
ing her enjoyment of his society ; but if she 
desire it, the husband may then lawfully 
admit a partner in the habitation, as she by 
such a request voluntarily relinquishes her 
right; neither is the husband at liberty to 
intrude upon his wife his child by another 
woman, for the same reason. 

Ir the husband appoint his wife an apart- 
ment within his own house, giving her the 
Jock and key, it is sufficient, as the end is by 
this means fully obtained. 

But under the control of her husband, with 
respect to visitors, €c—A HUSBAND is at 
liberty to prevent his wife’s parents, or other 
relations, or her children by a former mar- 
riage, from coming in* to her, as her apart- 
ment or habitation is his property, which he 
may lawfully prevent any person from en- 
tering; but he cannot prohibit them from 
seeing and conversing with her whenever 
they please, for if he were to do so, it would 
induce Katta Rihm, ora breach of the ties 
of kindred, and their seeing or conversing 
with her is in no respect injurious to him. 
Some have said that he cannot prohibit them 
from coming in to her, any more than from 
conversing with or seeing her, but he may 
prevent them from residing with her, as this 
might cause disturbance and inconvenience. 
Others have said that he cannot prohibit his 
wife from going to visit her parents, nor 
prevent the parents from visiting her every 
Friday ; neither can he forbid her other 
relations from visiting her once a year; and 
this is approved. 

Maintenance to the wife of an absentee is 
decreed out of his substance.—IF a woman's 
husband absent himself, leaving effects in 
the hands of any, person, and that person 
acknowledge the deposit, and admit the 
woman to be the wife of the absentee, the 
Kazee must decree a maintenance to her out 
of the said effects; and the same to the 
infant children of the absentee, and also to 
his parents. And the rule is the same if the 
Kazee himself be acquainted with the above 
two circumstances, where the trustee denies 
both or either of them.—The argument upon 
which this proceeds is that where the above 
person acknowledges the woman to be the 
wife of the absentee, and also, that he has 
property of the latter in his hands, such 
acknowledgment amounts to an avowal of 
her being entitled to receive her right out of 
the said property, without the husband's 
consent, asa woman is authorized to it by 
law. 


*Although, by the customs of the east, 
men are not permitted to enter into the 
women’s apartments without especial per- 
mission, yet it is not uncommon to converse 
with a woman through a curtain, or (as some 
part of this passage seems to imply) through 


a gate, 
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OsjectTion,—Ifa woman be decreed her 
maintenance out of the effects of her absent 
husband, in consequence of the  trustee’s 
acknowledgment, this admits the judgment 
of a magistrate against an absentee, which 
is illegal. 

_RepLy.—The order of the Kazee is not in 
this case directly against an absentee, but 
only virtually, and by implication, because 
the above person is the Zoo-al-Yed, or 
immediate possessor of the property, and 
the acknowledgment of such an one‘is to be 
credited in anything affecting his trust, but 
more especially in the present case, since if 
he were to deny either the marriage or the 
deposit it would not be in the woman’s 
power to sue him, for if she do so, and pro- 
duce witnesses in support of her plea, their 
evidence could not be received, as a trustee 
cannot be sued on a plea of marriage; nor 
can the woman appear as plaintiff against 
him with respect to the property in his 
hands, since she is not the husband’s agent: 
and the trustee’s acknowledgment being 
credited, the Kazee, in consequence of it, 
issues a decree for the wife’s maintenance, 
which must affect the husband of course; 
and the decree of a Kazee. affecting an 
absentee in this way, is approved.—If, more- 
over, the property of the absentee be in the 
hands of the person aforesaid in the way of 
Mozaribat, or as a debt, the rule holds the 
same as if it were a deposit. 

Unless that be of a nature different from 
what is necessary to her support —Wuart is 
now said supposes the property to be of the 
same nature with the woman’s right, such as 
money, grain or cloth: but where it is 
otherwise, a maintenance must not be de- 
creed out of it, because, in this case, it can- 
not be furnished from it but by selling a 
part, and defiaying the expense of it out of 
the amount; and all our doctors agree that 
the property of an absentee cannot be sold 
-—-Flaneefa is of this opinion, because the 
Kazee cannot sell the effects even of a 
person on the spot, but must require him to 
sell them, and discharge the maintenance 
with the amount; and consequently he ıs 
prohibited from selling the property of an 
absentee, a fortiori. The two disciples also 
are of the same opinion, because, although 
they hold that the Kazee may dispose of the 
property of a person on the spot, for the 
discharge of his wife’s maintenance, without 
his consent, yet this is only where he refuses 
to do so; but the property of an absentee 
cannot be thus disposed of, as his refusal ig 
not known. 

But she must give security that she has not 
already received anything in advance.—When 
the Kazee decrees a woman her maintenance 
out of the effects of her absent husband, it 
behoves him to take security from her for 
whatever she receives for the indemnity of 
the absentee, as it is possible that she may 
already have received her maintenance in 
advance, or that she may have been divorced, 
and her Edit be passed ; and the Kazee must 
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also require her to make oath that she has | his wife, her subsistence and lodging are 


not received any part of her muintenance in 
advance : contrary to a case where the Kazee 
mikes a distribution of inheritance among 
present heirs, according to evidence, and 
they do not deny any knowledge of another 
heir, for in this case he dozs not require a 
sinilar security from them on behiulf of 
another heir, who may hereafter appear, 
because the Makfool-le-hoo, or surety, is 
there unknown and undefined : but in the 
present case the surety is known, being the 
absent husband. 

[t can be decreed only to the wife, infant 
children, or parents of the ahwntee —A 
KazgeE cannot decree maintenance, out of the 
elfects of an absentee, in behalf of any but 
those already mentioned (namely, the wife, 
infant children, and parents of the absentee), 
as they alone are authorized to receivea 
Maintenance independent of any decree of 
the Kazee (that, in the present case, being 
only inaid of their right), whereas the other 
relations within the prohibited degrees are 
not entitled to any maintenance without a 
decree of the Kazee previously obtained for 
that purpose, as the obligation of it with 
respect to them varies according to circum- 
stances, wherefore the Kazee decreeing it to 
them would amount to a judgment against 
an absentee, which is not allowed. 

No decree can be issued against an ab- 
sentee’s property upon the bare testimony of 
his wife.—Ir the Kazec himself be not assured 
that the woman is the wife of the absentee 
andthe trustee factor, or debtor, do not 
acknowledge her to be so, and she should 
offer to produce witnesses to prove that she 
is so,—or, if the absentee should not have 
left any effects, and she offer to prove her 
marriage by evidence, with a view to obtain 
a decree authorizing her to procure a main- 
tenance upon the absentec’s credit? still the 
Kazee cannot issue a decree accordingly, 
because this would be a judgment against 
an absentee, which is inadmissible.—dZitfer 
says that it is the duty of the Kazee to hear 
the proofs, and (although he cannot decree 
the marriage to be thereby established) to 
order hera maintenance, as this 1s a tender- 
ness due to her, and no injury to the absentee, 
because, if he should afterwards appear and 
confirm her assertion, she has only taken 
what was her right,—or, 1f he should deny 
the marriage, an oath will be tendered to 
her (in case of her having no witnesses), 
and if she decline swearing, his assertion 
remains established ; but if she prove her 
assertion by evidence, her right is established ; 
and if she cannot produce any proof, and 
he swear she or her bail then remain re- 
sponsible.—The author of this work says that 
it is the duty of the Kazee, in the present 
instance, to decree maintenance to the absen- 
tee’s wife, from necessity. 


_Section III 


A divorced wife is entitled to maintenance 
during her Edit.—WuHERE a man divorces 
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incumbent upon him during the term of her 
Edit, whether the divorce be of the reversible 
or irreversible kind.—Shafei says that no 
maintenance is due to a woman repudiated by 
irreversible divorce, unless she be pregnant. 
—Tne reason for maintenance being due to 
a woman under reversible divorcee is that 
the marriage in such a case is still held to 
continue in force, especially according to our 
doctors, who on this principle maintain that 
it is lawful for a man to have carnal connex- 
ion with a wifss> repucdiated.—With respect 
tv a case of reversibl: divorce, the argu- 
ments of Shafer are twofold; First, Kattima 
Bint Kavs has sud, ‘‘My husband repudiated 
me by three divorces, and the Prophet did 
not appoint to me either a place of residence 
Ora subsistence ;"’"-—-SECONDLY, the matri- 
monial propriety is thereby terminated, and 
the maintenance is held, by Shatei, to be a 
return for such propriety (whence it is that 
a woman's right to maintenance drop; upon 
the death of her husband, as the matrimonial 
propricty is dissolved by that event) ;—but 
it would be otherwise ifa woman repudiated 
by irreversible divorce be pregnant at the 
time of divorce, as in this case the obligation 
of maintenance appears, in the sacred writ- 
ings, whicn expressly direct it to a woman 
under such a circumstance. The argument 
of our doctors is that maintenance is a return 
for custody (as was bcfore observed), and 
custody still continues, on account of that 
which 1s the chief end of marriage, namely, 
offspring (as the intent of Edit is to ascertain 
whether the woman be pregnant or not), 
wherefore subsistence is due to her, as well 
as lodging, which last is admitted by all to 
be her right ; thus the case is the same as if 
she were actually pregnant ; moreover, Omar 
has recorded a precept of the Prophet, to the 
effect that ‘‘maintenance 1s due to a WOMAN 
"divorced thrice during her Edit :’’—there 
are also a variety of traditions to the same 
purpose. 

No maintenance due toa widow, —M AIN- 
TENANCE is not due to a woman after her hus- 
band’s dec ase, because her subsequent con- 
finement [during the term of Edit, in conse- 
quence of that event] is not on account of the 
right of her husband, but of the law, the Edit 
of widowhood being merely a religious obser- 
vance, whence it is that the design of ascer- 
taining the state of her womb is not in this 
instance regarded, and accordingly the Edit 
is not counted by the menstrual terms, but 
by time ; maintenance is moreover due toa 
woman from day to day, and the husband’s 
right in his property ceasing upon his decease, 
it is impossible that any maintenance should 
be made due from what 3s, after that event, 
the property of his heirs. 

Nor to a wife in whom the separation 
originates.—WHEN the separation originates 
with the woman, from anything which can be 
imputed to her asa crime, such as apostatizing 
from the faith, or having carnal connexion 
or dalliance with the son of her husband, shs 
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has no claim to maintenance during Edit, 
since she has deprived her husband of her 
person unrighteously, in the same manner as 
if she were to go out of his house without 
permission. 

Unless it originate in a circumstance not 
criminal —Bur it is otherwise where the 
separation originates with the woman from a 
circumstance which cannot be imputed to her 
as a crime, asin a case of option of puberty 
or manumission, or of a separation demanded 
by her on account of inequality, in all 
which cases she remains entitled to mainte- 
nance during Edit, as she has here legally 
withdrawn herself from her husband, in the 
same manner as where she keeps herself from 
him on account of non-payment of her dower. 

A wife who apostatize has no right to 
maintenance.—IF a woman under triplicate 
divorce apostatize from the faith, her main- 
tenance drops ; but if one in the same circum- 
stance admit the son of her husband to carnal 
connexion, still her right to maintenance 
continues because here the divorce has not 
been caused by the apostasy or the incest of 
the woman: but the apostate is imprisoned 
until such time as she may repent; and a 
husband is not under any obligation to pro- 
vide a maintenance for his wife if she bea 
prisoner whereas a woman who admits the 
son of her husband to carnal connexion is 
not liable to imprisonment on that account ; 
which makes an essential difference between 
the two cases. 

Section IV. 


A father must provide for the maintenance 
of hisinfant children.—TueE maintenance of 
infant children rests upon their father; and 
no person can be his associate or partner in 
furnishing it (in the same manner as no per- 
son is admitted to be associated with a hus- 
band in providing for the maintenance of his 
wife), because the word of Gop, in the Koran, 
says, ‘‘THE MAINTENANCE OF THE WOMAN 
WHO SUCKLES AN INFANT RESTS UPON HIM 
TO WHOM THE INFANT IS BORN” (that is 
upon the father), from which it appears that 
the maintenance of an infant child also rests 
upon the father, because, as maintenance is 
decreed tothe nurse on account of her sus- 
taining the child with her miik, it follows that 
the same is due to the child himself a fortiori. 

A mother is not required to suckle her 
infant.—Ir the child be an infant at the 
breast, there is no obligation upon the mother 
to suckle it, because the infant’s maintenance 
rests upon the father, and in the same 
manner the hire of a nyrse; it is possible, 
moreover, that the mother may not be able 
to suckle it, from want of health or other 
sufficient excuse, in which case any con- 
straint upon her for that purpose would be 
an act of injustice. 

Except where a nurse cannot be procured. 
—Wuat is here advanced proceeds upon a 
supposition of a nurse being easily procured ; 
but where this is not the case, the mother 
may be constrained to take that office upon 
herself, lest the infant perish. 
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The father must provide a nurse.—IT is 
the part of a father to hire a woman to suckle 
his infant child, as this is a duty incumbent 
upon him ; and it is necessary that the nurse 
so hired stay with or near the mother, if the 
latter desire it, as the child must be with 
its mother, she having the right of Hizanit. 
But he cannot hire the child’s mother in 
that capacity.—Bur it is not lawful for the 
father to hire the mother of the child as its 
nurse, if she be his wife, or divorced from 
him ; and in her Edit.—because, although 
suckling her child be not incumbent upon a 
mother in point of law, yet it is so in point 
of religion, the word of Gop in the Koran 
saying, ‘‘IT BEHOVES MOTHERS TO SUCKLE 
THEIR CHILDREN ;’’—and a mother is excused 
from this duty only on the supposition of 
incapacity ; but if she agree to perform it for 
a compensation, this is an acknowledgment 
of her capacity, making the duty incumbent 
upon her without any consideration what- 
ever. This rule obtains (as above observed) 
where the mother is either actually the wife 
of the father, or reversibly divorced from 
him, and in her Edit, in which case the 
marriage still continues in force; and (ac- 
cording to one tradition) this also is the rule 
where the mother was in her Edit from 
irreversible divorce ; but another tradition 
says that such a person may be lawfully 
hired by the father as a nurse, because her 
marriage no longer remains in force.—- The 
argument in favour of the former tradition 
isthat the marriage still continues in force 
with respect to some of its obligations, such. 
as the provision of food, lodging, and so forth. 
Yet he may hire any other of his wives 
for that purpose.—But a father may law- 
fully hire, to suckle his child, one of his 
wives, who is not the child’s mother, as 
rehing it is not a duty incumbent upon 
er. Š 
* Or the child’s mother, after the expiration 
of her Edit.—ĦHe may also ləwfully hire 
the mother of the child herself for this office, 
where her Edit frem divorce has been com- 
pleted, because when that is past the mar- 
riage no longer remains in force in any 
respect, and the woman may then be hired 
as well as any indifferent person —In this 
case, however, if the father offer to hire any 
strange woman to suckle his child, and the 
mother offer to perform that office either for 
the same hire, or gratis, she has the prior 
right, as itis to be supposed that she feels 
a .enderness for the child beyond any other 
person, wherefore regard for the child dic- 
tates that it should be committed to her 
in preference to any other. But if the 
mother require higher wages than the stianger, 
the father cannot be compelled to give her a 
preference, as this would be injurious to him. 
Difference of religion makes no difference 
as to the obligations of furnishing mainte- 
nance toa wife or child.—THe maintenance 
ofan infant child is incumbent upon the 
father, although he be of a different religion : 
end, in the same manner, the maintenance 
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of a wife is incumbent upon her husband, 
notwithstanding this circumstance ;-—the 
first, because the word offspring, in the 
sacred text (as before quoted) is of general 
application, and also because the child isa 
partaker of the father’s flesh and blood, and 
consequently is a part of him ;—and the 
second; because the occasion of the obligation 
of maintenance (namely, a valid marriage) 
may exist cetween a Mussulman and an 
infidel woman. 

The maintenance of children incumbent 
upon the father only where they possess no 
independent property.—Itr is to be observed 
that what has been asserted respecting the 
matntenance of infant children being incum- 
bent upon the father, obtains only where the 
child is not possessed of any property ;—but 
where the child is possessed of property, the 
Maintenance is provided from that, as it ıs 
a rule that every person’s maintenance must 
be furnished from his own substance, whether 
he be an infant or an adult. 


Section V, 


A man must provide a maintenance for his 
indigent parents.—Ir is incumbent upon a 
man to provide maintenance for his father, 
mother, grandfathers, and grandmothers if 
they should happen to be in necessitous 
circumstances, although they be ofa diffe- 
rent religion :—for his father and mother, 
because the text of the Koran, upon this 
point, was revealed respecting the father 
and mother of a Mussulman. who were 
infidels: -and for his grandfathers and 
grandmothers because a grandfather is as 
a father, anda grandmother as a mother ; 
the former be'ng vested with the authority 
of a father, in all points of guardianship 
and inheritance, in defect of the father, and 
the grandmother being the mother’s sub- 
stitute, in defect of her, with sespect to 
Hizanit, and so forth: but their poverty is 
made a condition of the obligation, because, 
they be possessed of property, their main- 
tenance must be provided from that, rather 
than from the property of any other person : 
-and difference of religion is no objection, 
with respect to grandparents, because of the 
text above mentioned. 

Difference of religion forbids the obligation 
to the maintenance of any relations except a 
wife, parents, or children.—Ir is to be ob- 
served, however, that in the case of difference 
of religion, a man is under no obligation to 
provide maintenance for any except his wife, 
his parents, grandparents, children, and 
grandchildren. to all of whom it is due, 
notwithstanding this circumstance :—to the 
wife because (as was already stated) the 
cause of the obligation of maintenance to 
her is custody for the purpose of enjoyment 
under a valid contract, and the establishment 
of this cause does not depend upon unity of 
sect or rellgion, as it perfectly exists where 
the wife is a Christian (for instance} and her 
husband a Mussulman ;—and tothe parents 
and others, as enumerated above, because, 


between the child and parent exists a com- 
mon participation of blood, and he who 
participates of another’s blood is, in fact, 
the same as the participatee himself; and 
as a man’s infidelity is no objection to his 
providing his own maintenance out of his 
own property, it follows that the same cir- 
cumstance can be no objection with respect 
to one who is a part of him. 

And to those alsoit is not due if they be 
aliens.—Bur if those relations be “aliens, 
their maintenance is in no degree incum- 
bent upon a Mussulman, although they be 
Moostamins,* because the lawgiver has for- 
bidden us from showing kindness to those 
with whom we are at war on account of 
religion. 

Christian and Mussulman brothers are not 
obliged to maintain each other.— THERE is no 
obligation upon a Christian to provide main- 
tenance to his brother, beinga Mussulman ; 
neither is a Mussulman under any obligation 
to provide for the maintenance of his brother, 
being a Christian; because (according to 
what appears in the sacred text) maintnance 
is connected with inheritance; and as a 
Mussulman and infidel cannot inherit of 
each other, it follows that the maintenance 
of either is not incumbent upon the other :— 
it is to be remarked, however, that this rule 
does not obtain with respect to the other 
effects of consanguinity ; for if a Mussulman 
become possessed of his Christian brother, 
as a slave, the latter is virtually emanci- 
pated, on account of nearness of kindred, 
notwithstanding the difference of religion. 

The maintenance ie parent is exclusively 
incumbent on the child.—Tue maintenance 
of a father and mother is incumbent upon 
their child alone, wherefore no man can be 
his partner or associate in furnishing it to 
them, because parents have a right in the 
property of their child (according to various 
well-known traditions), which they do not 
possess with respect to that of any other 
person ; and also, [eai the child is more 
nearly related to his parents than to any 
other person whatever. The maintenance to 
parents is equally incumbent upon a daugh- 
teras upon a son, according to the Zahir- 
Rawayet; and this is approved, because the 
principle upon which the obligation of it is 
founded applies equally to both. 

Maintenance to other relations, besides the 
wife, parents, or childven.—IT 1s a man’s 
duty to provide maintenance for all his 
infant male relations within the prohibited 
degrees, who are in poverty; and also to all 
female relationg within the same degrees, 
whether infants or adults, where they are in 
necessity ; and also to all adult male rela- 
tions, within the same degrees, who are poor, 
and disabled, or blind: but the obligation 
does not extend beyond those relations, 
because the duties of consanguinity are not 
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* That is, residing in the Mussuliman state 
under a protection. X 
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absolutely incumbent towards any, excepting 
the nearer (or Karreebat) degrees of kindred, 
and do not extend to the more distant de- 
grees, as this would be impracticable: on 
this occasion, moreover, the necessity 1s 
made a condition of the obligation; and ten- 
derness of sex, or extreme youth, or debility, 
or blindness, are evidences of this necessity, 
since persons from these circumstances are 
rendered incapable of earning their subsis- 
tence by labour; but this rule does not apply 
to parents, for if they were to labour for a 
subsistence, it would subject them to pain 
and fatigue, from which it is the express 
duty of their child to relieve them; and 
hence it is that maintenance to parents is 
incumbent upon the child, although they 
should be able to subsist by their ovnin- 
dustry. 

MAINTENANCE is due toa relation within 
the prohibited degrees, in proportion to in- 
heritance; in other words, upon him who 
has the greatest right of inheritance in the 
said relation’s estate, the largest proportion 
of maintenance is incumbent: and upon 
him who has the smallest right, the smallest 
proportion, and so of the others, because it 
is said in the Koran, ‘‘THE MAINTENANCE 
OF A RELATION WITHIN THE PROHIBITED 
DEGREES RESTS UPON HIS HEIR,’ and the 
word heir, shows that in adjusting the rate 
of maintenance the proportion of inheritance 
is to be regarded. 

A father and mother must provide a main- 
tenance to their adult daughters (and also 
to their adult sons who are disabled), in 
proportion to their respective claims of 
inheritance.-—THE Maintenance to an adult 
daughter, or to an adult son who is disabled, 
rests upon the parents in three equal parts, 
two-thirds being furnished by the father, 
and one-third by the mother, bezause the 
inheritance of a father from the estate of his 
son or daughter is two-thirds, and that of 
a mother one-third. The compiler of the 
Hedaya remarks that this is the doctrine 
of Khasaf and Hasan. According to the 
Zahir=-Rawayet, the whole of the maintenance 
to these rests upon the father, the word of 
Gop being thus expressed, “‘rHE suUBSIS- 
TENCE OF CHILDREN RESTS UPON THOSE TO 
WHOM THEY ARE BORN” (as was before 
mentioned), and the person to whom they 
are born is the father, wherefore their 
maintenance rests upon him, in the same 
manner as that of his infant children: but 
the former doctrine proceeds upon the idea 
of there being two points which make an 
essential distinction betwee infant children 
and adults, with respect to the father; 
First, a father is invested with the authority 
of guardianship over his infant child ;— 
SeconpDLy, the maintenance to his infant 
child is expressly declared to rest solely and 
exclusively upon him: but with adults it is 
orhet vise, as a father has no right of guar- 
dianship over them, wherefore the mother 
is to assist him in furnishing their maine 
tenance in case of necessity; and as, in the 
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maintenance of other relations, the proportion 
of inheritance is regarded, s> in the present 
case, in conformity with that rule 

Sisters must furnish maintenance to an 
indigent brother in the same proportion — 
THE maintenance of a brother, in poverty, 
rests upon his full paternal and maternal 
sisters, in five shares, according to their 
degree of inheritance ; that is to say, three- 
fifths must be furnished by the full sisters, 
one-fifth by the paternal sisters, and one- 
fifth by the maternal. It is to be observed, 
however, that to the obligation of furnishing 
maintenance to a poor relation, the capa- 
bility of inheritance only is a condition, and 
not the prior or more immediate right: thus 
if a poor man have a rich maternal aunt, 
and also a rich paternal uncle’s son his 
Maintenance rests upon the former in 
preference to the latter, although the latter 
would inherit of him in preference to the 
former, for this reason, that a maternal aunt 
is within the prohibited degrees, whereas a 
cousin-german is not. 

THe miantenance of a relation within the 
prohibited degrees is not incumbent upon 
his heirs, if they be of a different religion 
because in this case, they are incapable of 
inheriting from him, which is the condition 
of the obligation. 

A poor man is not required to support any 
of his re‘ations except his wife or infant 
children.—TH# maintenance of relations 
within the prohibited degrees is not incum- 
bent upon a person in poverty, because it is 
an obligation (like the other duties of con- 
saguinity) which cannot be fulfilled by one 
who, on account of his situation, has a claim 
to that very assistance from others. But 
this argument does not hold with respect to 
a wife or infant child, for whom it is incum- 
bent upon a man to provide subsistence 
notwithstanding his poverty, because in 
marrying he subjects himself to the expense 
of maintaining his wife, as otherwise the 
ends of marriage would be defeated, and his 
child from participation of blood, is a part 
of himself (as was before observed), for 
whom it is therefore his duty to find support 
as much as for himself. 

Definition of the term rich. as here used. 
—Asoo YoosaF defines the term rich, as 
used in this chapter, to apply to a person 
possessed of property to the amount of a 
single Nisab. Mohammed says that it means 
a person possessed of property above what 
may suffice to support himself and family 
one month: or whose superfluity from his 
daily earnings enables him to afford it,— 
because the obligation, in acts of piety, 
depends upon the ability generally, and not 
upon any specific degree of it, Nisab being a 
proportion invented merely for convenience ; 
decrees, however, pass according to the 
former opinion. By the Nisab here men- 
tioned is understood that which is so small 
as to prohibit almsgiving : for instance, two 
hundred Dirms: and Hawlan Hawl, or 
possession for a year, is not a condition of 
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it: whence, ifa man were, from a state of 
poverty, to become possessed of two hundred 
Dirms as this day, the maintenance of his 
poor relations becomes immediately incum- 
beat upon him. 

Maintenance to the parents of an absentee 
may be decreed out of his effects.—Ir an 
absent son be possessed of property, a main- 
tenance to his parents is tO be decreed out of 
it. for the reason already mentioned; and 
if a father were to sell his absent son’s 
effects, for the purpose of providing his 
“maintenance, it is held by Haneefa to be 
lawful, or. a principle of benevolence; but 
he cannot lawfully sell his lands. The two 
disciples say that the sale of his effects 
is also illegal; and this is conformable to 
analogy, because a father has no absolute 
authority over his adult son. and therefore 
is not empowered to sell his effects in his 
presence on any pretence, nor to do soin 
his absence, but for the discharge of debts 
which do not include maintenance ; and the 
same reasoning applies to the mother. The 
reason for the more favourable construction, 
as adopted by Haneefa, is that a father is 
authorized to take charge of his absent 
son’s effects ; for as the conservation of an 
absentee’s property is allowed to devolve 
upon his executor, it must be admitted that 
it appertains to his father in a superior 
degree, as he is more immediately interested ; 
and the sale of moveable property is one 
part of conservation; wherefore the father 
is at liberty to sell his absent son’s moveable 
property ; but this reasoning does not apply 
to lands, these not being subject to conser- 
vation, as they do not require it; neither 
does it apply to any other than a parent, as the 
more distant relations are not endowed with 
any absolute authority whatever over an in- 
fant, nor with any power of conservation over 
the effects of an adult. And where a father 
thus sells the property of his absent son, if 
the price he receives for it be of the same 
nature with his right (namely, maintenance), 
he is at liberty to take his right therefrom : 
and in the same manner, if a father dispose 
of the effects or lands of his infant son, he is 
at liberty to take his maintenance out of the 
price, that being of the same nature with 
his right. 


The parents of an absentee may take their 
maintenance out of his effects; but a trustee 
cannot provide it in that manner without a 
decree.—Ir the effects of an absent son be in 
the hands of his parents, and they take their 
maintenance from them, they are not respon- 
sible, as what they take in this manner is 
their right, a maintenance being their due, 
independent of any decree from the Kazee 
but if the effects be in the hands of a 
stranger, and he furnish the maintenance 
to the parents therefrom, without a decree 
from the Kazee, he is responsible, as he in 
that case takes upon him to dispose of the 
Property of another without authority, since 

e is no more than merely the absentee’s 
agent for conservation (contrarv to where he 
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acts under the Kazee’s orders, in which case 
he is not responsible, as those are absolute 
and indispensable); and being thus respon- 
sible, he has no right to seek indemnification 
from the parents, because in assuming the 
responsibility, he, in fact, becomes proprietor, 
and then appears to have given the property 
tothe parents gratuitously. 

Arrear not due ina decreed maintenance. 
—Ir the Kazee decree a maintenance to 
children, or to parents, or to relations within 
the prohibited degrees, and some time should 
elapse without their receiving any, their 
right to maintenance ceases, because it is 
due only so faras may suffice, according to 
their necessity (whence it is not so to those 
who are opulent), and they being able to 
suffer a considerable portion of time to pass 
without demanding or receiving it, it is 
evident that they have a sufficiency, and are 
under no necessity of seeking a maintenance 
from others: contrary to where the Kazee 
decrees a maintenance to a wife, and a space 
of time elapses without her receiving any, 
for her right to maintenance does not cease 
on account of her independence, because it is 
her due, whether she be rich or poor. 

Unless where it is decreed to be provided 
upon the absentee’s credit —WuHat has been 
observed on this occasion applies to cases 
only in which the Kazee has not authorized 
the parties to provide themselves a main- 
tenance upon the absentee’s credit: but 
where he has so authorized them, their right 
to maintenance does not cease in consequence 
of a length of time passing without their 
receiving any, because the authority of the 
Kazee is universal, and hence his order to 
provide a maintenance upon credit is equal 
to that of the absentee himself, wherefore 
the proportion ef maintenance for the time 
so elapsed is a debt upon the absentee, and 
does not cease from that ciscumstance.—The 
time here meant is any term bevond a month ; 
and if the time elapsed be short of that term, 
maintenance does not cease. 


Section VI. 


Maintenance of slaves incumbent upon 
their owner.—T ue maintenance of male and 
female slaves is incumbent upon their owner, 
because the Prophet has said’ concerning 
them “‘they are your brethren, whom Gop 
has placed in your hands, wherefore give 
them such food as ye yourselves eat, and 
such raiment as ye yourselves are clothed 
with, and afflict not the servants of your 
Gon :"' if, therefore, the owner do not provide 
their maintenancg and they be capable of 
labour, they must be permitted to work for 
their own subsistence, as this is tenderness 
not only to the slaves, but also to his master, 
being equally advantageous to both; since 
the life of the slave is thereby preserved, at 
the same time that the owner's property in 
him continues unaffected.—But if the slave 
be incapable of labour (as where a male 
slave, for instance, is deprived of the use of 
his limbs, or where a female is unfit to hire 
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on account of extreme youth or tender habit), 
the owner must then be compelled either to 
provide their maintenance, or to sell them, 
because slaves are claimants of right not- 
withstanding their bondage, and by sale 
their right is obtained, at the same time 
that the ower’s right is also preserved to 
him by his acquisition of an equivalent in 
the price for which he disposes of them.— 
This rule does not hold with respect to other 
living property (such as horses, and so forth), 
because cattle are not claimants of right, 
and consequently the owner is not compelled 
to an alternative with respect to them, as in 
the case of slaves: but yet men are directed 
to furnish their cattle with subsistence on 
a principle of piety, as the neglect of this is 
cruelty towards the creature, and at the 
same time destructive of property, which is 
forbidden by the Prophet.—Aboo Yoosat is 
of opinion that the owner of cattle may be 
compelled to furnish them a proper and 
sufficient subsistence: but it is the more 
approved doctrine that he is not hab'e to any 
compulsion on that head. 
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BOOK V. 


OF ITTAK, OR THE MANUMISSION OF 
SLAVES. 


{This book has been omitted, in consequence 
of the abolition of slavery by Act V, of 
1843, so that the learn ng upon the sub- 
ject has become obsolete, and of no utility 
except to the antiquarian, whocan con- 
sult the early Edition.] 
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BOOK VI. 


OF EIMAN, OR VOWS. 


Definition of Eiman.—Etman is the plural 
of Yameen —Yameen, in its primitive sense, 
means strength or power; also the right 
hand :—in the language of the law it sig- 
nifies an obligation by means of which the 
resolution of a vower is strengthened in the 
performance or the avoidance of any thing; 
and the man who swears or vows 1s termed 
the Haliff, and the thing sworn to or vowed 
the Mahloof-ali-hee. 


Chap. J.—Introductory. 

Chap. IJ.—Of what constitutes an Oath 
or Vow, and wha? does not consti- 
tute ıt. 

Chap. II{.—Of Kafara, or Expiation, 

Chap. IV.—Of Vows with respect to 
entrance into, or residence in, a par- 
ticular Place. 

Chap. V.—Of Vows respecting various 
Actions, such as going, coming 
riding, and so forth. 

chap. VI.—Of Vows in eating or drink- 
Ing. 
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Chap. VII.—Of Vows in speaking and 
conversing. 

Chap VIIL—Of Vows.in manumission 
and Divorce. 

Chap. [X.—Of Vows in Buying, Selling, 
Marriaze &c. 

Chap. X —Of Vows respecting Pilgri- 
mage, Fasting, and Prayer 

Chap. XI.—Of Vows in Clothing and 
Ornaments. 

Chap. XI{ —Of Vows in Striking. Kil- 
ling, and so forth. 

Chap. X1LII.—Of Vows respecting the 
Payment of Money. 

Chap. XIV.—Of Miscellaneous Cases. 
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CHAPTER I. 


Oath [of a sinful nature] are the three 
kinds.—OaTus are of three different kinds :— 
First, Ghamoos;—Seconp, Moonakid (which 
is also termed Makoodat);—and Tuirp, 
Lighoo. 

Perjury—A YAMEEN GHAMOOs * signifies 
an oath taken concerning a thing already 
past, in which is conveyed an intentional 
falsehood on the part of the swearer :—and 
such an oath is highly sinful; the Prophet 
having declared — '' whosoever sweareth 
falsely, the samc shall Gop condemn to hel!,’’ 

KAFARA, or expiation, is not incumbent 
(that is to say, is of no avail) in a Yameen 
Ghamoos; but a repentance and d2precation 
of the anger of heaven are incumbent.— 
Shafei alleges that expiation is incumbent, 
because that was ordained for the purpose of 
doing away any disrespect shown to the 
name of Gop, which is sinful; and tnis dis- 
respect is evident ina Yameen Ghamoos, as 
it is calling Gop to witness toa falsehood; a 
Yameen Ghamoos is therefore the same asa 
Yameen Moonakid ; and as, in that, expia- 
tipn is incumbent, so in this likewise The 
argument of our doctors is that a Yameen 
Ghamoos is acrime of great magnitude (or 
deadly sin),—and expiation is an act of piety 
(whence it may be fulfilled by fasting. and 
intention is a condition of it); but there 
is no expiation for a deadly sin, and conse- 
quently there is none for a Yameen Ghamoos : 
contrary to the case of a Yameen Moonakid, 
as that falls under the class of Mobah, or 
things indifferent. 

OsjEecTIon.—The description of Mobah, or 
indifterent, applies to things in which there 
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* Literally, a false oath, or perjury.—It is 
here proper to observe that the distinctions 
explained in this chapter relate solely to 
such oaths or vows as, being false or broken, 
are sinful, and consequently supposed to 
excite the divine anger, which must be ap- 
peased by expiation: contrary to true oaths, 
or to vows duly fulfilled; as the former of 
these are frequently required for the sake of 
justice, and the latter are permitted, whence 
neither an oath nor vow, simply as such, can 
be supposed to require expiation. 
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is no offence : now as a Yameen Moonakid is | but for the purpose of obliterating a sin 


of an offensive nature, how can it be Mobah ? 

REPLY.—The offence, ina Yameen Moo- 
nakid, occurs subsequently to the declaration 
of it, and is occasioned by a disrespect shown 
by the vower to the name of Gob, of his 
own free option; whereas the offence. in a 
Yam en Ghamoos, exists from the first : and 
such being the case. a Yameen Ghamoos is 
not to be confounded with a Yameen Moo- 
nakid, 

Contracted vows (when not fulfilled).—A 
Yameen Moonakip®* signifies an oath taken 
concerning a matter which is to come.-—Thus 
aman swears that he will do such a thing, 
orhe will not do such a thing ;—and where 
the pronouncer fails in this—(that is, where 
he does not act according to the obligation 
of his oath)—expiation is incumbent upon 
him: and this is established upon the au- 
thority of the sacred writings. 

And inconsiderate oaths —A YAMEEN 
Licuoof isan oath taken concerning as in- 
cident or transaction already past, where the 
swearer believes that the matter to which he 
thus bears testimony accords with what he 
swears, and it should happen to be actually 
otherwise: and from the divine mercy it 
may be hoped that the swearer will not be 
condemned for such an oath, since Gop has 
declared, in the Koran, “I WILL NOT CALL 
YOU TO ACCOUNT FOR AN INCONSIDERATE 
OATH.” An instance of Yameen Lighoo is 
where a person sees Amroo passing at a 
distance, and supposing him to be Zeyd, 
says, ‘‘by Gop that is Zeyd !” 

Expiation is incumbent, whether the vow 
be wilful or compulsatory, or although the 
oath be taken under a deception of the 
memory.—A WILFUL vow, and a compul- 
satory vow, and an oath taken under a de- 
ception of the memory, are all the same, and 
on account of each expiation is incumbent, f 
because the Prophet has said, ‘‘there „are 
three points of serious import, the sporting 
with which is also serious, to wit. MARRIAGE, 
DIVORCE, and a vow.’’—Shafei, controverts 
this doctrine.—His arguments will be here- 
after recited at large under the head of 
Ikrah, or compulsatory process. 

The violation of a vow, whether by com- 
pulsion or through forgetfulness, requires ex- 
pulsion.—Ir a man do a thing which breaks 
his vow, either by compulsion, or through 
forgetfulness, these are both the same, and 
expiation is incumbent upon him in either 
case, because the specified act which is the 
condition of expiation is not made void by 
the circumstances of compulsion or forget- 
fulness :—and so also, if the thing should be 
done by a maniac or an jidiot,—because there 
likewise the condition is actually fulfilled. 
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OBJECTION.—Expiation is not incumbent 


ee 


*Literally, a contracted oath, or vow. 

fLiterally, a nugatory oath, or (some 
times) a rash oath. 

tThat is, if the thing sworn to be false, 
or the vow be violated. 


now no sin can be imputed to maniacs or 
idiots. as such are not made answerable ; it 
would therefore follow that expiation is not 
incumbent upon them. 

Repty.—Although expiation be intended 
for the purpose of expunging sin, yet the 
obligation of in this case rests upon the 
argument ofa sin (namely, the breach ofa 
vow), and not upon the actual sin itself, so 
that, wherever the breach of a vow appears, 
expiation is incumbent. 


CHAPTER II. 


OF WHAT CONSTITUTES AN “CATH OR VOW, 
AND WHAT DOES NO1 CONSTITUTE IT. 


An outh may be expressed by using the 
name of God, or any cf his customary at- 
tributes. — YAMEEN (that is, an oath or vow) 
is constituted by the use of the name of 
Almighty Gop, or of any of those appella- 
tions by which the Deity is generally known 
and understood, such as Rihman and Ri- 
heem.* Anoath may also be expressed by 
such attributes of the Deity as are commonly 
used in swearing. such as the power, or the 
glory, or the might of Gop, because an oath 
is usually expressed under one or other of 
those qualities ; and the sense of Yameen, 
namely, strength, 1s by this means obtained, 
since as the swearer believes in the power, 
glory, might, and other attributes of the 
Deity, it follows that the mention of these 
attributes only is sufficient to strengthen the 
resolution in the performance of the act 
vowed, or the avoidance thereof. 

Excepting his knowledge, wrath, or mercy. 
—Ipy a man swear “‘by the knowledge of 
Gop,” it does not constitute an oath, because 
an oath expressed by the knowledge of Gop 
is notin use: moreover, by knowledge is 
frequently implied merely that which is 
known ; and in this sense the word know- 
ledge is not expressive either of the name 
of Gop, or of any of his attributes.—In the 
same manner, should a person swear ‘‘by 
the wrath of Gop,” or “by the mercy of 
Gop,” it does not constitute an oath, because 
an oath is not commonly expressed by any ot 
these attributes: moreover, by the word 
Rihmat [mercy] is sometimes understood 
rain, and heaven is also occasionally ex- 
pressed by that term; and by the word 
Ghazb [wrath] 1s understood punishment ; 
and none of these are either appellations or 
attributes of the Deity. l 

Itis not constituted by using any other 
name.—Ir a person swear by any other name 
than that of Gop,—such as the Prophet, or 
the holy temple, this does not constitute an 

+ Anglice, the merciful and the beneficent. 
Those attributes are affixed to the name of 
the Deity, at the beginning of the Koran, 
and (in imitation thereof) at the beginning 
of every Mussulman book. 
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oath, —as the Prophet has said, ‘‘if any man 
among ye take an oath, he must swear by 
the name of Gop, orelse his oath is void.” 
Jfa person also swear by the Koran, it does 
not constitute an oath, althovgh the Koran 
be the word of Gop, because men donot 
swear by the Koran. The conpiler of the 
Hedaya observes that this is where the 
swearer only says ‘‘by the Prophet,” or “by 
the temple,” or “by th: Koran ;” but if the 
swearer say, ‘‘if I act contrary to what I 
now say, may I be deprived of the Prophet,’’ 
or "of the temple,” or “of the Koran ;” 
this constitutes an oath, because such priva- 
tion would reduce the swearer to the state 
ofan i fidel, and the suspensicn of infidelity 
upon a condition amounts to Yameen. 
Particles of swearint -- AN oath is con- 
firmed by the use of the particles of swear- 
ing; and these (in the Arabic) are three, 
namely, the letters, waw, and he, and te,* as 
oaths are commonly repeated and under- 
stood under this form; and in this sense 
these particles occur in the Koran. Let it 
be also observed that the particles of swear- 
ing are sometimes understood, though not 
expressed, that is, are omitted in the expres- 
sion, although impl ed in the sense; and 
this constitutes an oath; as if a man were 
to say, ‘Gop, I will nòt do this :’’ because 
[in the Arabic] it is common to reject the 
particle for the sake of brevity : sometimes 
indeed the letter lam is used for the swear- 
ing particle, as it is capable according to 
Mooktart) of being substituted for be. 
Swearing by the truth of God ıs not an 
oath.—Hanee_era alleces that if a man should 
swear ''by the truth of Gop,” this does not 
constitute an oath, and in this Imam Mo- 
hammed coincides. There are two opinions 
of Aboo Yoosaf recorded of this point: 
according to one it is not an oath; but 
according to the other it isan oath. because 
truth is one of the attributes of the Deity, 
signifying the certainty of the divine exist- 
ence, and hence it is the same as if the 
swearer were to say, “by Gon, truth P’ 
and as oaths are common under this mode of 
expression, saan oath is here constituted. 
The argument of Mohammed and Haneefa 
is that the term “‘the truth,” as here ex- 
pressed, relates merely to the identity of 
the godhead as the object of obedience, and 
hence an oath thus expressed appears to be 
taken by that which is neither an appella- 
tion nor an attribute of Gop. The learned, 
however, say, that if a person express him- 
self thus, ‘‘by the truth, T, will do so and 
so,” this constitutes an oath, because the 
truth is one of the appellatives or proper 
names of Gop. But, if a person were to say 
“T will do this truly,” it does not amount 
to an oath, because the word truly can only 
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*Fach of these letters, prefixed to the 
name of Gop, is expressive of the English by. 

tA celebrated Arabic grammarian and 
rhetorician. 
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be taken, in this case, as a corroboration or 
confirmation of the promise contained in the 
speech. being the same as if he were to say 
“I shall do this indeed.” 

The expressions “I swear,” “I vow” or 
“I testifv,’’ contitute an oath, without the 
name of God.—Ir a man say, ‘‘I swear,” or 
"I vow,” or “‘testify,’? whether the words 
“by Gop"’ be superadded or not, it consti- 
tutes an oath, hecause such words are com- 
monly used in swearing: the use of them in 
the present tense is undisputed ; and they 
are also sometimes used in the future tense, 
where the context admits of a construction 
in the present; and attestation amouats to 
an oath, as in that sense it occurs in the 
sacred writings : now swearing by the name 
of Gop is hoth customary and conformable 
to the divine ordinances, but without the 
name of Gon it is forbidden; when it so 
occurs, therefore, it must be construed mto 
a lawful oath ;* hence, some say, that inten- 
tion is not requisite in it; others, however, 
allege that the intention is essential, because 
the words here recited bear the construction 
of a promise,—that ıs, they admit of being 
received as applying to the future, and also 
of being taken as a vow without the name of 
Gop. 

Ir a person, speaking in the Persian Jan- 
guage, were to say, "I swear hy Gop,” it 
amounts to an oath, because here the idiom 
confines the expression solely to the present ; 
but, 1f he were to say simply, ‘I swear” 
some allege that this does not constitute 
an oath. If he were to say, "I swear by the 
divorce of my wife,” this is not an oath as 
an oath is not so expressed! in practice. 

Swearing by the existence of G:d makes 
an oath.—IF a man, in swearing, say, “by 
the age,” or ‘‘the existence’ (of Ciov), it 
constitutes an oath because the age or exis- 
tence of Gon signifies H's eternity ; which is 
one of His attributes. [Several] other forms 
of swearing are here recited, but of no con- 
sequen :e, as their validity or nullity depends 
altogether upon certain peculiarities in the 
Arabic idiom. ] 

A vow mav be contracted by the impre- 
cation of a conditional penalty —IF a person 
should sav, "if T do this may I bea Jew,” 
or ‘ʻa Christian,” or “an infidel,” it consti- 
tutes an oath; because, as the sw arer has 
made the condition a sign of infidelity, it 
follows that he is conscious of his obligation 
to avoid the condition ; and this obligation is 
possible, by his making itan oath, in sucha 
way as to render urlawful to himself that 
which is lawful.—And if the oath relate to 
any thing which he has done in the time 
past, as if he were to say, “tif I have done so 
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_ *That is, the superaddition of the expres- 
sion, ‘by Gop,” must be understood in it, 
so as to make it appear an oath made con- 
formably to the divine Ordinance, lest the 
speaker, by swearing in a way that is for- 
bidden, be found guilty of an offence. 
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may I be a Jew,” or "an infidel,” and so 
forth, this is a Yameen Ghamoos, or perjury. 
The swearer is not, however, in this case 
made a Jew or an infidel, because the words, 
‘may I be an infidel’’ (and so forth), relate 
to some future indefinite period.—Some, on 
the contrary, have alleged that he becomes 
actually as an infidel,® because the penalty 
which the swearer imprecates upon himself 
relates to the present instant of his testimony, 
being the same as if he were to say, "I am a 
Jew, &c.—But the fact is, the swearer does 
not become a Jew or infidel in either of the 
case before us (that is, in that of a vow with 
respect to the future, or an oath regarding 
the past), provided he sonsider this merely 
asa form of swearing: f but if he believe 
that by thus swearing he fully subjects 
himself to the penalty expressed, he suffers 
accordingly, in either’ instance, because he 
appears consenting to infidelity, on account 
of having ventured upon a thing by the com- 
mission of which he conceives that he may 
be rendered an infidel. f 

Ir a person say , if I do thus, may the 
anger of Gop fall upon me,’’ this does not 
constitute a vow, as not being a customary 
mode of expression for that purpose. And 
so, also, if a person were to say, ‘may I 
be an adulterer,’’ or “a drunkard,” or “an 
usurer,’’ because these are not generally un- 
derstood or received as form, of swearing. 


CHAPTER III. 
OF KAFARA. OR EXPIATION. § 


_ A vow may be expiated by the emancipa- 
tion of a slave; the distribution of alms. —THE 
expiation of a vow is effected by the eman- 
cipation of a slave; and the emancipation 
Of such a slave as suffices in Zihar, suffices 
also in the case of a vow :—or if the swearer 
choose, let him clothe ten paupers, giving to 


_ *That is, becomes subjected to the penal- 
ties of actual apostasy from the faith. 

t Where no other penalty than that of 
explation can be incurred. 

f All these cases suppose the thing sworn 
to be false. 

§ The term Kafara means not only an 
expiatory atonement for the breach of an 
absolute vow, but also the substitution of an 
expiatory act for the penalty imposed by a 
vower upon himself in the case of a vow sus- 
pended upon a condition, by which he had 
designed to restrain himself from the com- 
mission of any particular act: 

_ Meaning expiation for the breach or 
violation of a vow,—or for any other descrip- 
tion of Yameen which admits of expiation, 
such asa Yameen Lighoo, & c. 
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each one piece of cloth, or more (the smallest 
quantity to each is as much as is necessary 
in prayer*;—or if he please, let him distri- 
bute victuals among ten paupers, the same 
as in the expiation of Zihar —All these 
modes of effecting the expiation of a vow are 
authorized in the Koran, according to the 
words in the text,—‘'THE EXPIATION 
THEREOF MAY BE EFFECTED BY FEEDING 
TEN POOR PERSONS WITH SUCH FOOD AS IS 
USUALLY CONSUMED IN YOUR FAMILIES, OR 
BY CLOTHING TEN POOR PERSONS, OR BY THE 
RELEASE OF A SLAVE —It is manifest, there- 
fore, that, in the present instance, one of 
these three modes is indispensable. 

Or fasting.—But if the delinquent (from 
his poverty, or other cause) should not be 
able to effect his expiation in any of these 
three modes, he may do it by fasting three 
days successively.— hafei says that he has 
an option: if he think proper, he may fast 
for three days successively, or for any three 
separate days,—-because the words of the 
Korin are, ‘IF HE BE UNAB!E TO DO TRIS, 
LET HIM FAST FOR THREE DAYS,” which ex- 
pression is general —The Haneefite doctors, 
in support of their opinion upon this point, 
quote the authority of the reading of Abdoola 
Ibn Massaood, who expounds the text to 
mean three days successively; and this 
accords with what occurs in the Hadees 
Mashhoor t—With respect to what has been 
said of the smallest quantity of cloth suffi- 
cient in expiation itis recorded from Imam 
Mohammed.—Haneefa and Aboo Yoosaf 
assert that the smallest quantity of cloth 
proper upon this occassion is as much as may 
be sufficient to clothe nearly the whole body ; 
fora mere Shilwar f is not sufficient; and 
this is the more authentic doctrine ; because 
one who is only thus clothed is regarded 
as naked.—That portion of cloth, however, 
which may not suffice in regard to clothing, 
may be sufficient in eating, according to its 
value : that is, if a person were to bestow, as 
an expiation, such a quantity of cloth as, 
although it may not suffice for the proper 
clothing, yet is equal in value to the feed- 
ing of ten poor men. it suffices asa feeding 
expiation, whether such mav have been the 
intention or not.—Thus, if the person to 
make expiation were to give to each poor 
person the half of a proper dress (for 
instance), this would not be sufficient for 
an expiation bv clothing; but if the value of 
the cloth thus distributed to each be equal 
to the price of three pounds of wheat, it 
suffices as an expiation by feeding. 

Previous expiation does not sufice.—Ir a 
person perform the expiation before the viola- 
tion of his vow, it does not suffice.—Shafei 
maintains that it suffices, where the expiation 


“e Mussul mans must be clothed in prayer 


at least from the waist downwards. 
+ A collection of traditions so called» 
Í A species of drawers which are a suffi- 


cient clothing for prayer. 
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is effected by means of property, and not by sion) unlawful to me,’’ yet such article does 
fasting, because the expiator makes his | not actually become unlawful to him, but he 
atonement posterior to the occasion of it, | must perform expiation when he happens to 
(namely, his vow), and hence the case is the | put on that cloth, or to eat that provision. — 
same as that of a pilgrim performing expia- | Shafei says that expiation is not incumbent 
tion for wounding game,*—that is, if the | upon him, because rendering unlawful that 
pilgrim perform expiation after the act of | which is lawful does not amount to a vow, as 
wounding, it suffices; and so also in the pre- | a vow is an act authorized by the law.—The 
sent case. The argument of our doctors is | argument of our doctors is that the words, 
that expiation is ordained as an atonement | ‘I have made unlawful,’’ evince the estab- 
for offence: but in the case before us no | lishment of illegality in the thing: now 
offence has yet uppeared.—In reply to what | thereisa possibility of establishing illegality 
is advanced by Shafei, they observe that the | inathing that is really otherwise, by sup- 
vow is not the occasion of the offence, as | posing that the speaker had taken an oath 
nothing can be considered in any degree the | that he would not wear the clothes, or eat 
occasion of an offence, but what necessarily | the provisions; and this supposition is 
leads thereto, and a vow does not necessarily | adopted, in order to establish the illegality 
leads to its own violation, but is rather pro- | declared by the speaker; and ıt follows that 
hibitory of it; hence the vow te not the cause | whenever he does that thing which he has 
of the offence in the present instance: con- | rendered illegal to himself, he becomes for 
trary to the case of the pilgrim, adduced by | sworn, whether the matter be great or small, 
Shafei, ın which the wound inflicted upon | because when unlawfulness is once estab- 
the deer leads to its destruction, by ulti- | lished in a thing, the illegality pervades 
mately occasioning its death; these therefore | every part of it. 
are not analogous cases.—It is to be observed Ir a man were to say, ‘every thing lawful 
that whatever the expiator may have given | is unlawful to me,’’ every species of food and. 
to the poor before the violation of his vow, | drink forthwith becomes unlawful to him, 
he must not take back again, because this is | unless where the intention or design of the 
alms, and it is not lawful for a man to take | vow has regarded something else.—This 
Bee his alms. proceeds upon a favourable construction. 
A sinful vow must be broken and expiated. | Analogy would suggest that the vower, as 
—I[r aman bind himself, by a vow, to the | soon as he has uttered his vow, must become 
commission of a sin, as if he ee to swear, | forsworn, as being unavoidably and contin- 
“by Gop 1 will not pray,’ “I will not | ually placed in the performance of some 
converse with my father,” or “‘I er murder | lawful act, such as breathing, moving, 
such an one in sucha month.” it is incumbent resting, or so forth ; and such is the opinion 
upon him to violate his vow, and perform an | of Zi fer upon it; but the more favourable 
expiation, because it is recorded in the | construction is that the design of the vow is 
traditions that if a man vow a thing, know- ' to establish something, the commission of 
ing that the neglect is preferable to the | which shall bea crime; and as this cannot 
fulfilment, he ought to act accordingly, | be effected where the intention, from the 
performing an expiation for the breach of | words of the vow, appears to be general, 
his Vow. regard to its universality drops, and such 
The vows of infidels, being nugatory, can- , being the case, the vow will be construed as 
not be held as violated.—IF an infidel should | respecting meat and drink, for the sake of 
make a vow, and afterwards violate the | general application, as it is in practice com- 
same, either as an infidel or as a Mussulman, | monly applied to the artic'es of customary 
(supposing him to have been converted to the subsistence. A vow of this nature does not 
faith in the interim), still he is not forsworn, | include the use of women, un'ess by the 
because he was not competent to make a | intention of the vower: but in this case it 
vow; as a vow is contracted (that is, is made | constitutes an Aila, because the form of 
binding) by a reverence for the name of Gop, | words here recited is a vow, bearing the 
and the vower, whilst he was an infidel, | interprctation of ‘‘by Gop, I will not have 
cannot be supposed to have entertained any | carnal connexion with my wife :” and it is 
reverence for the name of Gon : ~an infidel, | to be observed that, where the vower, by 
moreover, is not competent to the o the words, ‘‘every thing lawful,” intends 


mance of expiation, as that is an act of piety. | woman, yet meat and drink are not excluded 
Vows of abstinence.—Is a man make cer- | froin the vow, but still remain and are to be 

tain articles unlawful to him, ¢ which are in | considered as constituting a part of it.— 

their own nature lawful, ac if he were to | What is now advanced is taken from the 


y, “ʻI have made this cloth (or, this provi- | Zahir Rawayet.—Owr modern doctors have 
said that divorce follows a vow of this form, 


independent of the intention, as the afore- 
said words are frequently used in divorce ; 


— 


say 


* Pilgrims are forbidden to destroy game 
of any kind within a certain distance of 
Mecca, termed the Ihram [forbidden ground] 
of pilgrimage. 

This is a phrase by which is understood a 
yow of abstinence from the thing expressed 


* In reciting these forms of vows the 
address [by Gop,” or “I swear” &c‘] is 
for the sake of brevity, omitted ; it is always 
however, to be understood. 
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and there are decrees upon record to this 
effect. Itis also proper that the same rule 
should hold where the vow is pronounced in 
the Persian tongue, for the sake of general 
application. Let it be observed, however. 
that ifa man were to say, “ whatsoever I 
have in my right hand is unlawful to me,” 
there is a difference among casuists concern- 
ing the effect of it; some doctors say that 
the intention is a condition, whilst others 
maintain that it is not so; it is evident, 
however, that divorce takes place from it, 
independent of the intention, on account of 
custom. 

A vow is binding without any condition 
annexed.—Ir a person express a vow in 
general terms, that is, not suspended upon 
a condition as if he were to say, “I shall 
fast upon such a day for the sake of Gop,” 
he is bound to the observance thereof, be- 
cause it issaid. in the traditions, ‘‘whoever 
makes a vow, and specifies it, he is bound to 
the observance of what he has so specified.” 

If a person suspend a vow ona condition, 
and the condition afterwards occur, he is 
bound to the performance of what he has 
vowed ; and expiation is here of no avail, 
because the tradition above recited is general 
—that is, applies toa suspended as well as 
an unsuspended vow; and also, because a 
vow suspended upon a condition becomes, 
upon the condition taking place, the same 
as one ot immediate performance.—lIt is re- 
corded of Haneefa, that he receded from this 
doctrine, alleging that if aman were to say 
(for instance), “if I do so, I am under ob- 
ligation to perform a pilgrimage," or ‘‘to 
fast a year,” or ‘“‘to bestow all my property 
in alms,” and then perform an expiation for 
his vow, it suffices ; and such is the opinion 
of Mohammed. If, however, the vower 
should not make an expiation, but perform 
the thing which he had specified, he is dis- 
charged from the obligation of that also, 
provided the condition be of sucha nature 
as that the vower had no intention it should 
ever take place. The reason of this is that, 
where the condition is of the description 
now mentioned. the speech of the vower, as 
aforesaid, bears the sense of a Yameen, or 
suspended vow; and also of a Nuzr, or 
absolute vow :—evidently of a Nuzr, be- 
cause such a form of words is commonly 
used to express a Nuzr; and also of a 
Yameen, because the design of the person, 
in so speaking, is to restrain himsel? from 
doing the act which constitutes the condi- 
tion ; and such being the case, it remains at 
his option either to perform expiation, re- 
garding his words in the light ofa Yameen, 
or to perform the condition specified, regard- 
ing them in the light of a Nuzr: it is other- 
wise, however, where the thing conditioned 
is not of the above-mentioned description, 
but is actually intended by the speaker.—as 
where a man (for instance) says, ‘if Gop 
grant me a recovery from this illness, I am 


under an obligation to perform a pilgri- 
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| it is incumbent upon him to perform the 


actual thing specified, because in this case 


the words do not bear the sense merely of 


Yameen, but also of an absolute vow of per- 
formance :—and this distinction is approved. 
A vow pronounced with a reservation of 
the will of God. is null—Ir a person make 
a vow of any thing, adding, ‘‘if it please 
Gop,’ as if he were to say, “by Gop l will 
do this, Gop, willing,’ he cannot be forsworn, 
because the Prophet has said, ‘‘he wh» vows 
any thing, adding, ‘if it please Gop. cannot 
be forsworn.’’—It is to be observed, however, 
that it isa condition that the words ‘‘Gop 


willing.” do follow in immediate connexion 


with the words preceding, because if they be 


pronounced separately, after having ûttered 
the vow, it 18a retraction ; and a retracta- 
tion in Yameen is not lawful, 


CHAPTER IV. 


OF VOWS WITH RESPECT TO ENTRANCE INTO, 
OR RESIDENCE IN A PARTICULAR PLACE. 


A vow against entering a house ts not vio- 
lated by entering a mosque, church &c.—lIr 
a person make a vow, that “he will not 
enter any house,” and he should afterwards 
enter a mosque, or synagogue ; or church. he 
is not forsworn, because a house is a place 
built for the purpose of dwelling in (that is 
of sleeping, &c.), and buildings of the above 
description are not designed for this purpose: 
—therule is also the same, if the swearer 
should enter a porch or portion before the 
door of a house for the same reason. Some 
have asserted that if the portico be inclosed, 
in such a manner, that when the front door 
is shut, a person may be said to be in the 
house, the swearer by entering such portion 
violates his vow, it being customary for 
persons to reside and sleep in such a place, 
if the swearer also enter an Iwan” he is for- 
sworn, because that is designed as an occa- 
gional residence in the hot weather, and is a 
species of dwelling as much asa summer or 
winter residence. Some have conceived that 
this is the case only where the Iwan has four 
walls [that is, where it is a complete quad- 
rangle]: this distinction is made, because 
those buildings in Koofa, and other parts 
of Arabia, are generally so constructed : 
whereas, with us[that is, in Hindostan and 
Persia] they have commonly three walls 
only, being quite open in front, and there- 
fore are not to be considered as a house,— 
Others, however, say that entering a lawn 
is a violation of the vow, whether it be con- 
structed of three walls or of four; and this 
is approved. 


® An Iwan is an open gallery or balcony, 
on the top of or adjoining to, an house, the 
roof of which is generall supported by, piers 
or pillars, for the benefit of the air in the 


mage,’’ for here expiation does not suffice, but hot season. 
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A vow against entering a Serai is not 
violated by entering a ruin.—I¥ a person 
swear that ‘‘he will not enter intoa place” 
that is, into a Serai, and he afterwards 
enter a place which is desolate and in ruins, 
he is not forsworn: but if a person swear 
that ‘the will not enter such a place,” the 
place being then in a good and habitable 
state, and he should enter it after it had 
fallen to ruin, and been laid level with the 
plain, he is forsworn, because the term Daar, 
among both the Arabs and Persians, means 
any particular place, as with them it is com- 
mon to say, ‘‘sucha Daar is peopled,’’—or, 
“such a Daar is desolate (that is, aban- 
doned) ;’’ now an edifice is the description 
of the term Daar, and this description is 
regarded in the first of the above cases, but 
not in the last. 

IF a man take an oath saying, “I will not 
enter into this Daar;’’ and the said place 
should afterwards become ruined and deso- 
late, and should again be rebuilt, or repaired, 
and the swearer should after that enter it, he 
is forsworn, according to what was before 
observed, that the appellation Daar still 
continues to beapplied to the place, after 
the destruction of the edifice which stood 
upon it .—but if this place, after having 
been ruined and desolate, should be rebuilt 
asa mosque; bath, or dwelling-house, and 
the swearer should, after that, ‘enter it he is 
not forsworn because in any of these cases 
the term Daaris no longer applied to the 
place, as itis then called by another name. 
such as mosque, and so forth: and the same 
rule holds where this person enters that place 
after the destruction of such mosque, bath, 
or other public building, as may in the 
interim have been erected there, because 
the place will not recover its original name 
after such destruction. 

A vow against entering any particular 
house is not broken by entering it when in 
ruins.—IF a man swear “he will not enter 
such a dwelling-house,” and he should enter 
therein after it has been destroyed or become 
desolate, he is not forsworn; because the 
term dwelling-house is abrogated, as no 
person then dwells in it ; whereas, if the roof 
only should have fallen in, and the walls 
remain, and he were then to enter it, he 
would be forsworn, because it is still con- 
sidered as habitable, and the place does not 
lose its appellation of a dwelling-house 
[Bait] from that circumstance. In the same 
manner he is not forsworn where, the house 
having been destroyed and laid level with 
the plain, another house is built upon the 
same spot, and he then enters this house— 
because the term dwelling-house, as applied 
to the former house, was rendered inappli- 
cable by the circumstance of its ruin. 

A vow against entering a house is not 
violated by going upon the roof, or entering 
the portico, &c.—Ir aman swear that “he 
will not enter a certain house,” and he after- 
wards go on the top of the house, from the 
outside, he is forworn, because the roof isa 


part of the house. Some have said that, 
with us, he is not forsworn.—In the same 
manner, he is forsworn if he enter the por- 
tico only of the house specified in the vow. 
The compiler of the Hedaya observes that 
this case admits of a distinction ; thus, if the 
portico be such as that, ifthe door be shut, 
it forms a part of the house, and it be covered 
in, he is forsworn, but if otherwise, he is not 
forsworn.—If he stand under the arch of the 
doorway he is also forsworn, provided the 
arch be so constructed as that when the door 
is shut it becomes included as a part of the 
house; but if the arch be so situated as that, 
after shutting the door, it is not included 
as a part of the dwelling, he is not forsworn, 
because the door is designed as a protection 
to the house; so that whenever the archway 
is not, by shutting the door, included asa 
part of the house, but is without the door, 
it is evident that it is not included in the 
house. 

Case of vows respecting abstinence from a 
thing in which the vower is at present en- 
gaged.—Ir a man should swear “I will not 
enter into this house,” and it should so be that 
he is in the said house at the time of swear- 
ing thus, he is not forsworn by sitting down 
in that house, nor unless he go out of the 
house, and again enter it This is upon 
a favourable construction.—Analogy would 
suggest that the vower is forsworn, because 
the effect of the commencement of the act 
and of its continuance is one and the same; 
and as he would be forsworn by the com- 
mencement of the act, so he is by its con- 
tinuance: but the more favourable construc- 
tion is that, admitting the effect of the 
commencement and the continuance to be 
the same, yet this can only be where the act 
is of such a nature as to be capable of con- 
tinuance, which the entrance into a place 
does not allow, as the word entrance simply 
implies passing from without to within 

IF a person swear that ‘‘he will not put on 
a particular garment,” and should happen 
to have the said garment upon him at the 
very time of his so swearing, and should 
forthwith take it off, he is not forsworn. 
And so also a person riding upon a mule [or 
other beast] if he takes an oath, saying, “I 
will not ride upon this animal,’’ and should 
forthwith alight, he is not forsworn. In the 
same manner, a person residing ina house, 
if he swear that ‘‘he will not live in this 
house,” and thereupon begin to remove out 
of it, he is not forsworn,—Ziffer maintains, 
however, that the swearer, in the last of 
these instances, is forsworn, as the circum- 
stance upon which the violation of his vow 
is suspended (namely, his residence in the 
house), does already exist, however short the 
time may be. Our doctors argue that a vow 
is imposed with a view to the fulfilment of it, 
and therefore, that in the present instance, 
such a space of time as admits of the fulfil- 
ment must be excepted from the vow; and 
hence, if the swearer make any delay he 
is forsworn, because such acts as are here 
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mentioned are capable of continuance, asa 
man may, with propriety, say, “I rode a 
whole day,” or I wore such a robe fora 
day :’’ contrary to the act of entrance: as a 
man could not say, “I entered for a day:” 
and the possibility of continuance in such 
acts being thus proved, it follows that the 
effect of the commencement and the con- 
tinuance is one and the same :—but if the 
swearer should here purely intend the com- 
mencement of the act, and say that his 
design was to vow that “he would not ride 
again’ (for instance), his declaration is to 
be credited, as his words admit of that con- 
struction. 

IF a man make a vow, saying, “I will not 
reside in this house,” and he should himself 
leave the house, his family and effects still 
remaining in it, although he may have no 
intention of returning to reside there, yet 
he is forsworn, because he is still supposed 
to be an inhabitant. of that house, from the 
circumstance of his family and effects con- 
tinuing therein ; as merchants, who reside 
in the Bazaars [that is, have shops there], 
say, notwithstanding. ‘‘they reside in such 
a street,’ meaning the residence of their 
families. 

A vow against residing in a city is not 
broken by the vower’s family continuing 
there.—IF a man make a vow, saying, ‘’[ 
will not reside in this city,’’ and he go Porth 
from it resolving not to return thither, 
although his family should still continue to 
reside there, yet he is not forsworn, and his 
observance of the vow does not depend upon 
his carrying his family and effects out of 
that city according to what is recorded from 
Aboo Yoosaf, because (contrary to the pre- 
ceding case) he is then no longer considered 
as an inhabitant thereof in the customary 
acceptation :—and a village is (in the Ra- 
wayet Saheeh) declared to be the same as 
a city, with respect to this rule*—Haneefa 
observes, upon the preceding case, that the 
removal of the whole of the effects from the 
house is necessary, insomuch that if even 
a single nail of the vower’s property be left 
therein, he is forsworn,—because, as his 
residence in that house was understood from 
the whole of his effects being there, so will 
it still be understood whilst any part of them 
remains therein.—Aboo Yoosaf alleges that 
the removal of a principal part of them is 


sufficient, because the removal of the whole is |, 8 


sometimes impracticable. Mohammed says 
that the removal of such quantity only is 
necessary, as might be sufficient for house- 
keeping, because any thing beyond that is 
not of a residentiary nature ; and the learned 
have agreed that this is the most laudable 
distinction.—It is here requisite that the 
swearer remove to another house, without 
delay, in order that he may observe his vow; 
for if he should not remove into another 
house, but into the street or a mosque, the 
learned in the law say that he does not fulfil 
his vow; the reason of which is thatifa 
person were to remove out ofa city with his 
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family, so long as he does not fix upon 
another place of abode, his first residence 
remains with respect to prayer :* whence, 
if he return to his former abode, he is still 
accounted an inhabitant ; and the same holds 
good in the present case. 


CHAPTER V. 


OF VOWS RESPECTING VARIOUS ACTIONS ; 
SUCH AS COMING, GOING, RIDING, AND 
SO FORTH. 


An evasion of a vow is a violation of it :— 
Ifa man swear that he will not go out of 
the mosque, and afterwards desire another 
to carry him forth from it, and the other do 
so, he is forsworn, because an act performed 
by the direction or any person is attributed 
to the director, and it is here, therefore, the 
same as if he had mounted a beast, and rode 
out upon it: but if another person were to 
carry him out of the mosque by compulsion 
he is not forsworn, because the act of a 
person compelling cannot be attributed to 
the person who is forcibly compelled, as he 
gave no direction in it.—If, moreover, a 
person should carry out the swearer with his 
will, but without his direction, he is not 
forsworn (according to the Rawayet Saheeh), 
because his removal cannot here be estab- 
lished, as it can only beso by the the circum- 
stance of his directing or desiring it, and not 
by his will alone ; and his desire or direction 
do not appear. 

Ir a man swear that he will not go forth 
[from his house] except to a funeral and he 
afterwards go to attend the funeral, and some 
other business should then occur to him, and 
he go upon that business, he is not forsworn, 
because the act of going to the funeral was 
excepted from his vow, and his motions after 
that are not forthgoings, as by going forth is 
understood removing from the inside of a 
house to the outside. 

Ira man swear, saying, “I will not go 
forth towards Mecca,” and he afterwards go 
forth with a design of going to Mecca, and 
return, he is forsworn; because his goin 
forth with a design of going to Mecca (vai 
is the condition) is here found, since, by 
oing forth is understood removal from the 
inside of the house to without, which has 
here occurred. Butif he should have sworn, 
saying, “I will not come to Mecca,” and 
he afterwards go towards Mecca, and return, 
he is not forsworx, nor until such time as he 
actually enters Mecca, because coming im- 
plies arriving, and that has not taken place. 
Ifa man swear also, “that he will not go 


That is, he is supposed to be included in 
the public prayers offered up in the mouques 
for the welfare of that city and its inhabi- 
tants. 
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towards Mecca,” some lawyers say that the 
case will be the same as this last recited, 
whilst others assert that it corresponds with 
the preceding case ; this last however, is the 
more approved doctrine, because going im- 
plies removal, and arrival is not necessary to 
constitute removal 

An undermined vow of performance is 
not violated until the death of the vower.—IF 
a man make a vow that “he will go to 
Mecca,” and he should not go to Mecca during 
his life, he is forsworn: but he will not be 
accounted forsworn until after his death, 
because whilst life remains there is a hope of 
his fulfilling his vow. 

Vows made with vow of prevention.—IF 
a man make a vow, saying to his wife, “if 
you go out unless by my permission, you are 
divorced,” and he should afterwards once 
grant such permission, and the woman go 
out accordingly, and she should again go 
out without her husband’s permission, the 
consequence of his vow is incurred (that is 
the woman becomes divorced), because per- 
mission is requisite each time that she goes 
out, as he excepted from his vow the act of 
her going out with his permission, and any 
other act of going out beyond that is included 
in the inhibition, wherefore the consequence 
is induced by her going forth without his 
permission —If the vower explain, saying. 
CI intended one permission only,'’ his decla- 
ration is to be credited in a religious view, 
but not in point of law, because. although 
his words, as above, are capable of this 
construction, yet it is contrary to their ap- 
parent tendency. 


Case of a vow express generally, but 
restricted, in itS sense, to some particular 
occasion.—Ir a woman be desirous of going 
out, and her husband say, ‘‘if you go out, 
you are divorced,’ and she thereupon sit 
down, and afterwards go out, the conse- 
quence is not induced,—that is, divorce does 
not take place :—and so also, if a man be 
desirous of beating his slave, and another 
vow, “if you beat him, such an one my 
slave is free,” and the man, desisting only 
fora momentary space, beat his slave, the 
stave of the other person does not become 
free. The reason of this is that the design 
of the speaker in what he vows isto prevent 
that going forth of the woman, or that which 
(according to what then appears) the woman 
or the master is intent upon doing, and of 
course the vow is restricted to that beating, 
or that going forth, as the foundation of the 
vow rests upon what appears at the particular 
crisis.—T his species of vow ¢a termed Yameen 
Fowr, or a sudden vow. and Haneefa is the 
first who makes any mention of this kind of 
vow : for previously vows were described as 
of two species, one general (as where a man 
says, ‘‘l will not do so’’)—and the other 
restricted (as where a man says, “‘I will not 
do so this day’’)—but Haneefa deduced from 
these a third, saying, ‘the third sort is that 
which is general with respect to the words, 
but restricted with respect to the sense. 
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Ira man invite another to sit down and 
eat breakfast with him, and the other make 
a vow, saying, ‘‘if I eat breakfast my slave 
is free,” an? he should then proceed to his 
own house, and there eat his breakfast, he 
does not incur th: penaly of his vow, because 
what he said, as being an answer, relates 
solely to the speech of the other person, and 
is therefore construed as regarding that 
breakfast to which the other had invited 
him. Butif the person thus invited were 
to answer, ‘‘if I eat breakfast this day my 
slave is free,’’—upon his breakfasting either 
there or elsewhere at any time during that 
day the penalty is incurred, because here he 
has superadded to his reply the expression 
“this day,” and hence what he has said is 
rendered a separate sentence and not a reply. 

Ir a man swear that he will not ride upon 
the beast of any other person, and he should 
afterwards ride upon a house, the property 
of one of his slaves, who is a Mazoon, he is 
not forsworn (according to Haneefa), whether 
such Mazoon be involved in debt or not.*— 
If the Mazoon, however, should be very 
much involved in debt, the vower is for- 
sworn, although he should not intend it, as 
the master, in such’ case, is not held (by 
Haneefa) to be possessed of any property in 
the animal. If, on the contrary, the debts 
of the Mazoon be of trifiing consequence 
only, or if he should not be in debt at all, 
the master is not forsworn, where he does 
not intend it, because in either case, he 
is himself the virtual proprietor of the 
animal :—but the animal is held to belong 
to the Mazoon, both in the eye of the law, 
and also by common usage, and hence con- 
cerning his belonging to the master there is 
no doubt ; wherefore his intention in the act 
is requisite. Aboo Yoosaf says that he is 
not forsworn in any of those cases, unless 
he be so Jntentionally, because whether the 
animal be the property of the master or not 
is dubious. Mohammad, on the other hand, 
says that he is forsworn, although he be so 
unintentionally, since the animal is his pro- 

rty, as the two disciples hold that debt is 
in no respect repugnant to a slave being the 
property of his master. 


—- 


CHAPTER VI. 
OF VOWS WITH RESPECT TO EATING OR 
DRINKING, 
Vows with respect to eating dates.—Ira 
person swear that ‘he will not eat of such 


a date-tree,’’ his vow relates to the fruit of 
that tree only, because he has referred his 


_ *Because all the effects of his slave are 
virtually his own property, provided the 
slave be not involved in debt. 
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vow to a thing which is not eatable, namely, 
the tree: wherefore his vow 1s metapho- 
rically taken to regard the article which is 
the product of the tree, namely, the dates ; 
and the subject admits the metaphor, as the 
date-tree is the cause as that article existing. 
But it isa condition that the dates do not 
undergo any change by a new operation ; for 
if he were to drink a Nabbeeza (or infusion) 
prepared from these dates, or juice expressed 
from them, yet he would not be forsworn. 

A vow of abstinence from anything is ngt 
broken by eating that thing when it has ac- 
quired a new description.—Ir a man swear 
that “‘he will not eat of those Boosrs’’ (half- 
ripe dates), and should afterwards eat of 
them when they have become ripe, he is not 
forsworn; and so also, if he should swear 
that “he will not eat of those Ritbs’’ (ripe 
dates), ‘‘nor drink of this milk,” and he 
afterwards eat of these mixed together, after 
the Ritbs shall have become mellow and the 
milk coagulated; because the description of 
half-ride or of ripe is the motive for the 
vow, and those descriptions are no longer 
applicable; end in the same manner, the 
milk being in the state of milk is the motive 
of the vow, wherefore the vow is taken re- 
specting it in that state; milk, moreover, is 
ranked among eatables, wherefore by milk 
is not understood anything which may be 
produced from it. It is otherwise where a 
man vows that ‘he will not converse with 
such an infant,” or “with such a youth,” 
and he converses with the infant after he 
becomes a man, or with the youth after he 
has become aged,—for here he is forsworn; 
because refraining from converse with a 
Mussulman is forbidden by the law, whether 
such Mussulman be an infant or a youth; 
hence the descriptions of infancy or adol- 
escence are not regarded, in the eye of the 
law, as motives of the vow; consequently 
the vowis understood to respect such a per- 
son; and the vower is accordingly forsworm 
if he converse with that person after he 
arrives at years of maturity. 

P Or denomination —IF a person swear that 
he will not eat of such a kid,” and he 
should eat thereof after the said kid shall 
have become a goat, he is forsworn, because 
the description of kid, in such an animal, is 
not the m tive of the vow, since a person 
who avoids eating the flesh of kids, still 
more avoids eating the flesh of goats. 

IF a man make a vow that “he will not 
eat Boosrs (unripe dates), and should after- 
wards eat Ritbs (ripe dates), he will not be 
forsworn, because Ritbs are not Boosrs. 

Ira person make a vow that ‘he will not 
eat Ritbs or Boosrs,” and he should after- 
wards eat Mozennibs (dates which are begin- 
ning to ripen), he is forsworn, according to 
Haneefa. The two disciples say that he is 
not forsworn by eating Boosr-Mozennibs, in 
a case where he may have sworn not to eat 
Ritbs; neither does he violate his vow by 
eating Ritb-Mozennibs, in a case where he 
has made a vow against eating Boosrs ; be- 


cause Ritb-Mozennibs are termed Ritbs, and 
Boosr-Mozennmibs are termed Boosrs. Thus 
it is the same as if a man were to makea 
vow with respect to buying :—that is, if a 
man were to swear that he will not this day 
buy Ritbs (or ripe dates), and he should 
afterwards on that same day purchase 
Mozennibs (or half-ripe dates), he is not 
forsworn; and so in this case likewise. The 
argument of Haneefa on this point ts that 
Ritb-Mozennibs are such as rather incline 
to Boosrs and Boosr-Mozennibs are the re- 
verse——(that is, such as rather approach to 
Ritbs), wherefore eating either of those is 
eating Boosrs or Ritbs, and the vow regards 
one or other of them :—contrary to the case 
of buying, as the buying relates to every 
species, wherefore the inferior species is a 
dependant of the superior. 

Ir a man vow that "he will not buy any 
ripe dates,’’ and he should afterwards pur- 
chase a cluster of unripe dates, among which 
there may chance to be some ripe, he is not 
forsworn, because the purchase relates to 
the whole, and the smaller quantity is a 
dependant of the greater; but, if the vow 
were made with respect to eating, he is for- 
sworn, because the eating of them relates to 
from time to time, wherefore the vow regards 
every one of them. This case is therefore 
the same as if a man were to vow that he 
would not purchase any barley, and he should 
afterwards buy wheat, having among it some 
grains of barley, in which case he is not ioc- 
sworn; but if he should vow that he would 
not eat any barley, and he should afterwards 
eat wheat, among which are some grains of 
barlev, he is forsworn, for the reason here 
stated. 

Ir a man vow that "he will not eat flesh” 
and he should afterwards eat the flesh of 
fish, he is not forsworn, on a favourable con- 
struction of the law. Analogy would sug- 
gest that he is forsworn, because the meat 
of fish is termed flesh, and so it is denomi- 
nated in the Koran; but the reason for the 
more favourable construction of the law is 
that the meat of fish is only termed flesh 
metaphorically, as flesh is produced from 
blood, and there is no blood in fish, on 
account of their inhabiting the water. If 
the vower, on the contrary, were to eat of 
the flesh of a hog or a man, he would be 
forsworn, because that is actually flesh, 
although the use of it be forbidden, and a 
vow is sometimes made with respect to for- 
bidden things; and in like manner he is 
forsworn if he were to eat of the liver or 
the paunch of any animal, because that is 
in reality flesh, as being produced from 
blood, and is, m®8reover, used in the same 
manner as flesh. Some say that, in our 
times, the vower is not forsworn by eating 
of liver or paunch, as these articles are not 
among us accounted flesh. 

Ir a person swear that ‘‘he will not eat or 
buy fat’’ (that is tallow), he is not forsworn 
by eating or purchasing fat, unless it bs the 
fat or tallow of the belly. The two dis- 
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ciples allege that the swearer would violate 
his vow by purchasing or eating the fat of 
the back, because the peculiar quality of 
tallow, which is melting in the fire, exists 
in this species, as well as in that of the 
belly. The argument of Haneefa is that 
the fat of the back is in reality flesh, as 
being produced from blood ; and it 1s, more- 
over, used as flesh, and thence the flesh 
derives its value and goodness; for which 
reason a person eating it would violate his 
vow, where he had sworn not to eat flesh, 
and is not forsworn by selling the fat of the 
back, where he had sworn that ‘‘he would 
not sell fat.’ Some allege that this diffe- 
rence subsists only where the vower hast 
sworn concerning fat, but not where he has 
sworn concerning tallow, as that is never 
used in the way of flesh 

Ir a man makes a vow that ‘‘he will neither 
eat nor buy flesh or fat,’’ and he should 
afterwards either eat or purchase the fat 
tailofa sheep, yet he is not forsworn, be- 
cause this part is altogether distinct from 
both flesh and fat, as not being used for the 
same purpose as either of them. 

Ira man swear that ‘he will not eat of 
this wheat,” he does not violate his vow, 
unless he chew it; and if he should eat 
bread made of the wheat, he is not forsworn, 
according to Haneefa.—The two disciples 
maintain that by eating the said bread he is 
forsworn, since by the terms of the vow is 
also understood wheaten bread, according to 
common usage.— The argument of Haneefa 
is that, the eating of wheat is a thing actu- 
ally practised, as men eat wheat boiled and 
dressed in other modes, and the literal 
acception must (according to its tenets) 
always be preferred to the metaphorical, 
although that be sanctioned by custom.—lIf 
the swearer should chew the wheat, the two 
disciples coincide in opinion with our doctors, 
that he is forsworn ; and this is approved, 
since the eating of the wheat comprehends 
the chewing of it, in the common form of 
Metonymy, as where a man vows that he 
will not set his foot in the house of sucha 
person, and afterwards enters that house, in 
which case he is forsworn, whether he rides 
into the house, or goes in on foot. 

Ir a man make a vow, saying, "I will not 
eat of this flour,” and he should afterwards 
eat bread made thereof, he is forsworn : be- 
cause flour is not eaten in its simple state, 
and hence it is construed to mean such 
articles of food as are prepared from it.—If, 
on the contrary, he were to eat the actual 
flour, he is not forsworn; and this is ap- 
proved ; because here it is*certain that the 
words were intended in their metonymical 
sense, and with that sense the eating of 
flour in its simple state does not accord. 

Ir a person swear that ‘‘he will not eat 
bread,’’ by this is to be understood, such 
bread as is commonly eaten in that place: 
and ‘this is, in general, either wheaten or 
barley bread, one or other of which is almost 
universally used. If, also, the swearer 
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should eat walnut or almond bread in Jrak*® 
he is not forsworn ; because such bread is 
not common in that region; whereas, if he 
were to eat such bread in Tabristan ft, or any 
other place where it is the usual diet, he 
would violate his vow. 

Ir a person swear that “he will not eat 
Shawa” (or stew), then the oath relates to 
the flesh of the stew, and not to the vege- 
tables or eggs that may be mixed with it; 
because the term Shawa means the meat of 
the stew. and is therefore to be construed in 
its literal meaning, unless where the swearer 
may have intended by the word Shawa to 
e-press3 and include the above mentioned 
articles also, when the abstinence ought to 
be conformable to the intention. 

Ir a person swear that “he will not eat 
Tabbeekh’’ (or boiled meat), his vow re- 
spects boiled flesh. { This proceeds upon a 
favourable construction of the law, accord- 
ing to general usage ; and the ground of it is, 
that the unrestricted sense of Tabbeekh can- 
not be admitted on account that this would 
preclude the vower from the use both of 
food and of medicine, which is not his 
design. The term Tabbeekh, therefore, is 
here construed to mean the particular 
thing usually understood by it (namely, 
flesh cooked in water), unless where the 
intention of the vower may have extended 


farther, as if he were to declare that he 


meant thereby every species of boiled pro- 
visions.-—-for here this declaration is to be 
credited, since this is a violence to himself, 
and a man is empowered to inflict penalties 
upon himself. If, moreover, in this case, 
the vower were to sup of the broth of flesh- 
meat he is forsworn, because it partakes of 
the quality of flesh, and broth is also termed 
Tabbeekh, wherefore he would be forsworn, 
‘fas having eaten Tabbeekh.’’ 

Ir a person vow that ‘he will not eat any 
Ras” [head], by this is to be understood the 
head of an animal, as usually prepared for 
cookery, and exposed to sale.—It is written 
in the Jama Sagheer, that if a person swear 
that he will not eat Ras, by this is under- 
stood the heads of cows, bullocks, and goats, 
according to Haneefa;—but that the two 
disciples hold it restricted to the heads of 
goats. —This diversity of opinion, however, 
arises solely from the difference of times; 
for in the time of Haneefa the words Ras was 
used to express the heads of both kinds; but 
in the time of the two disciples, the heads of 


* A division of Persia: the ancient 
Chaldea. 

t A province in upper Persia: the ancient 
Hyrcania. 

t Tabbeekh literally means boiled; in 
common usage it signifies boiled flesh; but 
according to its literal meaning, the term 
might equally well be applied to any other 
food.—‘this whole case turns upon the 
express and generally accepted meaning of 
the word. 
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goats only ; and in our times, decrees are 
issued according to whatever may cus- 
tomary in conformity with general usage, as 
is mentioned in the abridgment of Kadooree. 

Ir a person vow that ‘‘he will not eat 
Fakiha,”® and he should afterwards eat of 
oranges, citrons, dates, pomegranates, or 
cucumbers, he is not forsworn ; but if he 
should cat apples, melons, or apricots, he 
violates his vow.—This is according to 
Haneefa.—This two disciples say that he is 
also forsworn if he eat oranges, dates, or 
citrons In short, Fakiha isa term used to 
express things introduced as a delicacy be- 
fore or after meals (that is, such things as 
are indulged inasa delicacy over and above 
the common food); and it is the same 
whether the fruit of which it is composed 
be dried, or in the natural state, provided it 
be thus indulged in, in both ways (for the 
vower would not be forsworn by eating 
dried melons, which it is not common to use 
as a superfluous delicacy), and this is the 
case with apples, melons, and apricots 
wherefore he would be forsworn by eating 
them ;: .but it is not the case with cucumbers 
and citrons ; as these are considered merely 
as vegetables in buying and selling, and also 
in eating ;—in buying and selling, as they 
are sold by green-sellers ;—and in eating, as 
they are, at the time of meals, set along with 
other vegetables ; wherefore the vower is not 
forsworn by eating cucumbers or citrons. 
With respect, however, to oranges, dates, 
and citrons, there isa difference of opinion, 
as above mentioned ;—for the two disciples 
maintain that by eating of those the vower 
is forsworn, as the description of Fakiha is 
applicable to them, since they are the most 
rare of all delicacies and a higher treat than 
any other : but he is not forsworn, according 
to Hanecfa, because oranges and dates are 
eater. as food, and men eat citrons also as 
a medicine; wherefore the description of 
Fakiha is incomplete, since they are used 
for the support of life ; and hence it is that 
when dried they are used in cookery. 

IF a person vow that “he will not eat 


Idam,” by this is to be understood anything | 


which is usually eaten in bread; thus 
Kabobs are not considered as Idam, whereas 
salt is supposed to come under the denomi- 
nation.—This is according to Haneefa and 
Aboo Yoosaf: but Imam Mohammed says 
that whatever is most commonly eaten along 
with bread isto be recorded as idam (and 
there is also an opinion regarded from Aboo 
Yoosaf to this effect), because Idam is 
derived from Mowademit, or congeniality, 
and such articles are usually eaten with 
bread as are agreeable and congenial thereto, 
such as simple flesh, fowls, and so forth,— 
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*Fakiha is said, in the lexicons, to mean 
fruit ; it in reality means any superfluous 
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The argument of Haneefa herein is that 
Idam implies that which is eaten as ade- 
pendant, and dependancy is actually found 
in a case of admixture where it stands in 
the place of bread ; and it virtually exists 
where the article used is of such a nature as 
never to be eaten alone. With respect to what 
Aboo Yoosaf alleges of Idam being derived 
from Mowademit, or congeniality, ıt may be 
replied that such congeniality is completely 
found in admixture :—and vinegar, or other 
similar fluids, are never eaten alone, but 
mixed with bread or other food ; and salt, 
also, is not usually eaten alone : and it, 
moreover, is liable to melt; wherefore it is 
a dependant (contrary to the case of flesh, 
and other corresponding substances, which 
are frequently eaten alone) :—and hence by 
eating these, the vower is not forsworn, 
unless where he intends such articles in his 
vow, for this is a violence to himself, and a 
man is empowered to inflict penalties upon 
himself. It is to be observed that oranges 
and dates are not considered as Idam : this 
is approved. 

IF a person make a vow that “he will not 
eat Ghadd”’ [dinner], by this is understood 
eating at any time from daybreak till noon ; 
as by Asha [supper], is understood what 
is eaten between meridian prayer and 
midnight, because any time after the sun’s 
daclination from the meridian is the time of 
Asha. Some assert that this was the distinc- 
tion among the ancients ; but that with the 
moderns the time of Asha is from afternoon 
prayer ; and the morning meal is that which 
may be eaten between midnight and day, 
break, because the morning is fom midnight 
until daybreak.—It is to be observed that 
where a person makes a vow against eating 
dinner or supper, a full and entire meal is 
to be understood of either, such as is custo- 
mary: this will, of course, be regulated by 
the usual quantity of those meals in different 
countries respectively ; but, to violate the 
vow, more than half the usual quantity must 
be eaten, 

Ir a man make a vow, saying, ‘‘if I clothe 
myself, or eat, or drink, my slave is free,’’ 
and he should explain his intention, in the 
first of these articles, to regard a particular 
kind of cloth only, his declaration is not to 
be credited either with respect to a decree of 
the Kazee, or in a religious view (and the 
same isto be observed with respect to the 
two other articles of eating and drinking) ; 
because intention is not approved unless it 
be expressed, and the cloth, or so forth, are 
not mentioned in the vow.—Ifa man, also, 
were to make a vow, saying, “if I put on a 
robe,” or "eat food,” or ‘‘drink wine,—my 
slave is free,” and he afterwards say that 
he meant this robe and not that robe, or so 
forth his declaration is not to be credited in 
point of law : but it is credited ina religious 
view, because the words robe, food, and wine, 


delicacy which does not come. under the | are here mentioned ; but yet an intention of 
denomination of food, and this generally | discrimination with respect to them contr- 


consists of fruit. 


dicts appearances, wherefore his declaration 
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is not to be credited as far as regards a decree 
of the Kazee.* 

Vows respecting drinking out of a fountain 
or vessel.—Iry a person were to make a vow 
that “he would not drink out of such a 
fountain,” and afterwards lift water out of 
the fountain in a cup, and drink, he is not 
forsworn,—nor unless he lift it with his 
mouth [that is, drink it without a vessel], 
in which case he would be forsworn.—The 
two disciples say he is forsworn if he drink 
it out of a cup, as this is the usual mode of 
drinking. Haneefa’s arguments are deduced 
from the Arabic. 

IF a man make a vow, saying, ‘I will not 
drink of the water of sucha fountain,” and 
afterwards drink the water of the fountain 
out of a vessel, he is forsworn, because the 
water of the fountain, after being taken up 
and drank, is still referred to the fountain, 
which is the condition ; he is therefore for- 
sworn as much as if he were to drink water 
out ofa stream which runs from the foun- 
tain. 

Ir a man make a vow, saying, “if I do not 
drink, this day, of the water which is in this 
vessel, my wife is divorced’’ and it should so 
happen that there is no water in it, he is not 
forsworn ; and so also (according to Haneefa 
and Muhammed) if there be water in the 
vessel, and it should chance to be spilled 
before the night of that day, Aboo Yoosaf 
says that he is forsworn, in either case, 
upon the close of that day ;—and the same 
difference of opinion subsists where a man 
makes a vow to Gop (that is, where he says, 
“by Gop I will drink of the water which is 
in this cup this day); for it is a rule with 
Abco Yoosaf that the possibility of fulfill- 
ing the vow is not a condition, either of the 
obligation of the vow, or of its continuance ; 
—whereas, according to  Haneefa and 
Mohammed, the possibility of fulfilment is a 
condition of the obligation of the vow, and 
also of its continuance, because a vow is 
taken with a view to its accomplishment, 
and it is therefore requisite that the accom- 
plishment be possible and conceivable, so as 
to be obligatory.—The argument of Aboo 
Yoosaf is, that although the accomplishment 
of the vow be impossible, yet its substitute 
(namely, expiation) is possible, wherefore 
such a vow may be lawfully taken, insomuch 
as it is the occasion of expiation : but to this 
we reply that it is requisite that the original 
act be practicable, so as to render the taking 
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*That is, if a man, having made sucha 
vow, were afterwards to perform any of the 
acts therein specified, pleading that he made 
his vow under a restrictive intention, and 
that the articles he has eaten or drank, or the 
robe he has put on, were meant as exceptions 
therefrom, the possibility of the truth of this 
declaration is to be edited. but yet the 
Kazee (who can judge only from appear- 


ances) must decree the emancipation of the | 


slave. 
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of the vow valid, since, if the original act be 
practicable, how can the vow be taken so as 
to give occasion for a substitute ?—and hence 
itis thata Yameen Ghamoos (or false oath 
made respecting a thing already past) can- 
not be taken in such a manner as to occasion 
expiation.—If, moreover, in the case now 
under consideration, the words ‘‘this day’’ 
should not have been mentioned, but the 
vow be general, as if the man had said, “if I 
drink not of the water in this vessel, my wife 
is divorced,” and there should happen to be 
no water in the vessel, he is not forsworn, 
according to Haneefa and Mohammed: but 
with Aboo Yoosaf he is forsworn, upon the 
instant.—But if there be water in the cup at 
the time of speaking, and it be spilled before 
night, the vower is forsworn, according to all 
our doctors.—Aboo Yoosaf makes a distinc- 
tion between an unrestricted and a restricted 
case ; for he says that, in the restricted case, 
the vower is forsworn after the dav is closed ; 
but, in the unrestricted case, he is forsworn the 
instant he ceases from speaking: the reason 
of which distinction is that, as the specifi- 
cation of atime is made for the purpose of 
extention, the act does not become absolutely 
incumbent until the last instant of the time : 
and hence the vower is not forsworn until 
then ; but in the unrestricted case, the fulfil- 
ment is incumbent on the instant the person 
ceases from speaking, which, being impos- 
sible, the vower is forsworn on the instant, 
—Haneefa and Imam Mohammed also make 
a distinction between the restricted and the 
unrestricted case ; for they say that where 
the vow is genera), and there is water in the 
vessel, and it happens to be spilled, the vower 
is forsworn ; but not where the vow is re- 
stricted ; the reason of which distinction is 
that, in the unrestricted case, the fulfilment 
is incumbent on the instant the person cease 
from speaking; and the fulfilment being 
defeated, by, the thing no longer remaining, 
resperting which the vow was taken, the 
vower is forsworn, because the thing vowed 
is in this case defeated subsequently to the 
time when fulfilment was incumbent ; in the 
same manner as if the vower should happen 
todie, and the water remain in the cup, in 
which case he would be forsworn :—but, 
where the vow is restricted, the accomplish- 
ment is not absolutely incumbent, until the 
last instant of the time specified ; but the 
accomplishment is then impossible, because 
the water, which was the subject of it, no 
longer-remains : and where the accomplish- 
ment is no longer possible, it is not incum- 
bent; wherefore the vow becomes null, as 
much as if there were no water whatever in 
the vessel. 

A vow made respecting an absolute impos- 
sibility is held as violated upon the instant.— 
Ir a person make a vow, saying. “I will, by 
some means or other, ascend to heaven,” or, 
“I will, somehow, convert this stone into 
gold,” this constitutes a vow,* and the vower 
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is forthwith forsworn.—Ziffer says that this 
does not constitute a vow, ‘Since ascending to 
heaven, or turning stone into gold, are im- 
practicable, in the usual nature of things, 
and therefore are the same as things actually 
impossible.—The argument of our doctors is. 
that the fulfilment is here actually prac- 
ticable, because it certainly is possible to 
ascend to heaven, as we know that the angels 
of Gop ascend the skies; and in the same 
manner it is possible that a stone may be 
converted into gold by the Almighty exerting 
his power for that purpose : now the thing 
vowed being possible, the vow is contracted 
so far as to give occasion for expiation ; and 
the vower is forthwith forsworn, because of 
his inability, in the ordinary nature of things, 
to execute the thing which he has under- 
taken ; in the same manner as if a vower 
were to die before the accomplishment of his 
vow, in which case he would be forsworn, 
although it be possible that he may yet 
be restored to life: contrary to the case 
of the vessel of water, because the drinking 
of the water undertaken to be drank is not 
possible in, either of those cases, and there- 
fore the vow is null. 


CHAPTER VII, 


OF VOWS WITH RESPECT TO SPEAKING AND 
CONVERSING. 


A vow against speaking to such a person 
is violated by speaking to him within hearing 
distance, although he be asleep.—Ir a person 
make a vow, saying, ‘I will not speak to 
such an one,’’ and he should afterwards 
speak to that person while asleep, from 
such a distance as may be within his hearing, 
he is forsworn; because he has spoken to 
that person, and the words have reached 
his ears ; although, in consequence of being 
asleep, he may not have heard them, and it 
is therefore the same as if he had called to 
that person froma place within his hearing, 
and the person be not sensible of his address- 
ing him through inattention. In some pas- 
sages of the Mabsoot it is said that it 
is conditional to the violation of the vow 
that the person sleeping be awaked by the 
words spoken (and in this opinion our 
doctors coincide) : because, if he be not 
awakened, it is the same as if the speaker 
had called to him from a place so distant as 
not to be within hearing. in which case he 
would not be forsworn, and so here likewise. 

Case in which the violation of the vow de- 
pends upon the meaning of the terms used in 
it.—Ir a man make a vow that, ‘“‘he will 


is contracted; that is to say, is valid in its 
effect, and binding upon the vower. The 
expression, as above, is preferred by the 
translator. as being more familiar to an 
English reader. 
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not speak to such an one without his per- 
mission,” and the person mentioned should 
permit him to speak accordingly, but the 
vower be not certified thereof until after he 
shall have spoken to him, he is forsworn ; 
because the term Izn [ anoal is devied 
from the word Azan, which signifies indica- 
tion ; or if it signifies a thing received by the 
ears, which can only be done by hearing, 
Aboo Yoosaf says that he is not forsworn, 
because lzn signifies licence, which is fully 
understood by tacit consent alone ; that is 
(like the will), it does not depend upon any- 
thing else : for instance, if one were to swear 
that '‘he would not speak to such a person 
without his will,” and the person should 
will his speaking to him, but the vower be 
not certified thereof until after he has spoken, 
yet he is not forsworn, because the will is 
fully established by the person being merely 
willing, and does not depend upon anything 
else. But to this we reply that the will is 
merely an act of the mind, whereas Izn is 
not merely so, for the reasons above stated. 

Case of a vow against conversing witha 
person for a specified time—IF a person 
make a vow, saying, ‘‘l will not speak to 
such an one for a month,” it is to be under- 
stood from the time of making such vow, 
because if he were not to mention the words 
fora month, the vow would take place asa 
perpetual relinquishment of converse with 
the person mentioned; the mention of a 
month, therefore, is for the purpose of ex- 
cluding from the vow anything beyond one 
month, and hence that which is connected 
with the vow must be included in the vow, 
from the argument of the state in which it is 
pronounced, as beinga state of anger, since 
the reason for the observance of the vow is 
the anger which occurs to the vower at the 
instant, for which reason converse with the 
person mentioned is prevented from that 
instant. It would be otherwtse if a man 
should say, ‘‘by Gop I will fast for a month,’’ 
because, if the words "for a month,” were 
not mentioned, yet the vow would not take 
place as inducing a perpetual fast; the 
mention of a month, therefore, is merely for 
the purpose of restriciting the fast to a month; 
and as the month is indefinite, and not speci- 
fied, the specification of it is left to the vower. 

Repetition of pruyer, c., at the stated 
seasons, does not violate a vow of silence.— 
Ir a man make a vow that "he will not 
speak,’’ and he afterwards read the Koran 
at the stated periods of devotion, he is not 
forsworn; but if he should, at any other 
time, read the Kqran, he is forsworn. The 
same rule also holds with respect to the 
Tasbeeh,* Tahleel ¢ and Takbeer ,{—that is 

*Calling upon the name of Gop in prayer 
by saying, ‘‘Beesm ALLAH ! in the name of 

oD.” 

tRepeating the Kalma, or creed, ‘‘THERE 
13 NO Gop But Gop, &c.” 

tMagnifying Gop (in prayer) by sing 
‘‘ALLAHOO AxBERO !” [Gop is greatest 
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to say, he repeat any of these at the 
stated time of prayer, he is not forsworn ; 
but if he should repeat them at any other 
time, he violates his vow. This proceeds 
upon a favourable construction.—Analogy 
would suggest that the vower is forsworn 
in either case (and such is the opinion of 
Shafei), because reading the Koran, or re- 
peating the Tasbeeh, and sə forth, are all 
actual exertions of the speaking faculty.— 

he argument of our doctors is that prayer 
does not come under the description of 
speech, either generally, or in the construc- 
tion of the law the Prophet having said, 
“these prayers which I teach are not capa- 
ble of being construed as containing any 
of the words of men.’’—Some have said 
that in our days the vower would not be 
fursworn, even at any other time than the 
stated periods of prayer, because the person 
who repeats those things is not said to be 
speaking, but reciting ; and decrees pass 
accordingly. 

A vow made respecting the day extends to 
the night also.—Ir a man were to say, ‘ on 
the day [Yawm] upon which I speak to such 
an one, his wife is divorced,’’* this extends 
both to the day and the night, because the 
word day where it comes in context witha 
thing which is not a matter of continuance, 
means time generally ; and as speaking to 
a person is not a matter of continuance, by 
the word day, is to be here understood time 
in general.—But if the swearer should 
declare that his intention in the vow was 
confined to the daytime in particular, his 
declaration must be credited with the Kazee, 
because the term Yawm is used also in this 
sense.—It is recorded from Aboo Yoosaf 
that his declaration not to be credited 
with the Kazee as it is contradictory to 
general usage.—But if the vower should, 
in the place of the word day, use the word 
night, by saying, 'on the night [Lail] on 
which I converse” (and so forth, by this 
is to be understood night only, because the 
positive meaning of the term Lail is night, 
in the same manner as the positive meaning 
of the term Nihar is day ; but no instance 
is known of Lail being used to express time 
generally. 

Case of a vow of inhibition restricted toa 
articular occurrence.—IF a person say, ‘‘if 
speak to Zeyd, unless a certain person 

come, his wife is divorced,’’ and he should 
afterwards converse with Zeyd, before the 
coming of the other person, he is forsworn, 
—-but, if after, he is not forsworn.—In the 
same manner, if the swearer were to express 
himself, ‘‘if I speak to Zeyd“ until such an 


LO el EE ty 


*It is to be observed, in this and other 
similar modes of expression, that the vow 
is by no means efficient of divorce to the 
womsn mentioned in it, but is considered, 
with reapect to her, as a vague and idle 
speech, and in itself void, inducing nothing 
more than an expiation on the part of the 


person speaking. 
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one shall have arrived” or ‘unless by per- 
mission of such an one,” or ‘‘until the per- 
mission of such an one,’’—his wife is di- 
vorced,” and he should afterwards co verse 
with Zeyd, before the arrival or before per- 
mission obtained, of the other person, he is 
forsworn ;—but, if after, he is not forsworn ; 
because the arrival or permission is the ter- 
mination of the vow, which remains in force 
until the termination, but discontinues upon 
that taking place ; and he cannot be for- 
sworn after the vow is completed —In the 
case here stated, if the person named should 
happen to die, the vow ceases: contrary to 
the opinion of Aboo Yoosaf, for with him 
the vow does not drop, but the vower ts 
forsworn if ever he should speak to Zeyd.— 
The argument of Haneefa and Mohammed 
is that the thing prohibited by the tenor of 
the oath is conversation with Zeyd; and 
this, by his death, being rendered impos- 
sible, the vow drops of course: but with 
Aboo Yoosaf the possibility is not a condi- 
tion, whence, upon the death of Zeyd the 
vow becomes perpetual. 


A vow against conversing with a person 
described is (in relation to another) not 
violated by conversing with thit person after 
the description (with respect to the other) 
is done away —Ir a man make a vow, say- 
ing “I will not speak to the slave of such 
a person,” without intending any particular 
slave,—-or, if he should express his vow, 
“l will not speak to the wite,” or “the 
friend of such a person,” and the person 
should sell his slave, or repudiate his wife, 
or fall at enmity with his friend, and the 
vower afterwards converse with either of 
these, heis not forsworn, because his vow 
is taken as regarding a circumstance which 
has its existence in a matter relative to the 
person named, whether that matter be rela- 
tion by right of property: as in the case of 
the sjave; or relation by connexion, as in 
the case of the wife, or the friend; and 
when that matter no longer remains, the 
vower cannot be forsworn.—The compiler 
of this work observes that what is here said 
is taken from the Jama Sagheer; and other 
authorities agree with it, in respect to the 
relation by right of property: but in re- 
spect to the relation by connexion the vower 
would be forsworn, according to Mohammed, 
because such relation is purely of an indi- 
cative nature, and is not to be taken ina 
restrictive sense, since the case admits the 
design of the vower to be a renunciation 
of conversation with those persons, as either 
of them is capable of being held an enemy 
from injuries received but not because of 
the relation in which they stand to the 
person named ; the continuance of that 
relation, therefore, is not a condition ; and 
hence the effect is connected with the iden- 
tical person of either, as in a case of pointed 
reference ;—that.is, if a person say, “ʻI will 
not converse with this friend, or with this 
wife, of such a person,” and he should con- 
verse with them after the falling out with 
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the friend, or the divorce of the wife, he is 
not forsworn: and so here also.—The reason 
for what is recited in the Jama Sagheer is 
that it is possible that the design of the 
vower may be to quit conversing with those 
person On account of the relation in which 
they stand to the person named (whence he 
has not mentioned thera with any pointed 
reference), and it is also possible that the 
design may be merely to quit conversing 
with those persons; thus a doubt exists, 
whether the relation be the motive to the 
vow or not; and such being the case, the 
vower is not forsworn by conversing with 
any of those persons after the dissolution of 
the relation in which they stood to the per- 
son named.—If, moreover, the man should 
have made his vow with respect to a person 
paticularly specified, by saying, “I will 
not converse with this slave of such an 
one,’ or “this wife,” or “this friend” (and 
so forth), and he should converse with them 
after the slave shall have been sold, or the 
wife divorced, or the friend at enmity, he is 
not forsworn in the case of the slave, but he 
would be so in the case of the wife or the 
friend.—This is the doctrine of Haneefa and 
Aboo Yoosaf.—Mohammad says that he is 
forsworn in the case of the slave likewise; 
and such also is the opinion of Ziffer. And 
if a man were to make a vow, saying, “I 
will not enter into this house of such an 
one,” or “I will not ride upon this beast of 
such an one,” and he should enter the house, 
or ride upon the beast, after the owner has 
disposed of them, the same difference of 
opinion prevails among the doctors as is 
above stated.—The argument of Mohammad 
and Ziffer is, that the mention of the rela- 
tion of the slave to his owner is for the 
purpose of indication ; but pointed reference 
is more forcible, in indication, than the re- 
lation which a thing bears to another, as 
that altogether obviates doubt: wherefore 
regard 1s had tc pointed reference alone, and 
the mention of the relation is nugatory, in 
the same manner as in the case of the wife 
or the friend —The argument of Haneefa 
and Aboo Yoosaf is that the moving cause 
of the vow, in the case of the slave, the 
house, or the animal, is some property which 
is to be found in the person to whom they 
have reference; because the house or the 
animal are incapable of being of themselves 
held in enmity; and so also the slave, as 
he does not stand in a rank sufficiently 
respectable to admit his being an object of 
enmity; wherefore the quitting from con- 
verse from those is on account of a property 
which is to be found in the proprietor of 
them; and hence the vow is restricted to 
the continuance of the right of the owner: 
contrary to a case of relation by connexion, 
such as the relation of the wife or the friend : 
as enmity and separation from them may be 
the design, for which reason the mention of 
the relation in which they stand to the person 
named is merely for the purpose of indica- 
tion$ and it is evident that the moving cause 
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of the vow, with respect to them, is some 
property which is to be found in themselves, 
and not in the person to whom they have 
reference ; because they sre mentioned with 
a pointed reference: contrary to the case of 
the slave, the house, or the animal, as in 
those cases the thing mentioned is incapable 
of being of itself held in enmity, unless on 
account of some property to be found in the 
person in reference to whom it is mentioned, 
namely, the proprietor. l 

Ir a man make a vow, saying, ‘l willnot 
speak to the owner of this turban,” and the 
owner of the turban should afterwards sell 
it, and the vower should thereafter converse 
with the said person. he is forsworn; because 
here the mention of the relation of the thing 
to the person is purely for the purpose of 
indication, since men do not fall at variance 
with turbans; and hence itis the same as if 
he had spoken with a pointed reference to 
the owner of it, by saying, “I will not speak 
to this owner of the turban :’’ in which case he 
would be forsworn; and so here likewise. 

A vow against conversing with such a 
youth is violated by conversing with him after 
manhood.—Ir a person make a vow, saying 
“ft will not converse with this youth,” and 
he should afterwards converse with him 
when he has arrived at an advanced age, he 
is forsworn ; because the effect is connected 
with the person mentioned ; as a descriptive 
expression is not necessary to specify a per- 
son who is presene, and the description of 
youth cannot be considered as the motive to 
the vow. 


Section. 


Vows respecting converse with a reference 
to it man.—IF a person make a vow, saying, 
“Iwill not converse with such an one for 
a time” [Hyne]—or ‘‘for a space of time” 
[Ziman], by these modes of expressing time 
is to be understood six months; because 
Hyne sometimes means a short space of time, 
and sometimes forty years; and it also is 
sometimes used to express a few months ;— 
and the space of six months is a medium 
between these extremes; wherefore, by the 
term Hyne is here to be understood six 
months. The principle upon which this 
proceeds is that a very small space of time 
cannot be designed for the prevention of 
conversation, as prevention may apply to a 
little space of time, in common usage, where- 
fore in such a case a vow s unneccessary for 
prevention: and a very long space of time 
is not designed for prevention, as that stands ` 
as a perpetuity : mereover, if he had omitted 
all mention of time, by not introducing the 
word Hyne, his vow would be taken as 
meaning to quit converse with the person 
named for ever; but as he mentioned time, 
it appears that his design is not perpetual: : 
since if it were so, he would have omitted the 
word Hyne, or have used the word Abid [fpr 
ever]; and such being the case, it 1s ascer- 
tained that his intention in the, word Hyne 
is six months :—and so also of the word 
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Ziman, as that is used in the same sense 
with Hyne.—What is here advanced pro- 
ceeds upon a supposition that the vower had 
no particular intention: but if he should have 
intended to express any particular space of 
time, it is to be understood according to his 
intention, because that is the literal meaning 
of the words aforesaid .* 

Ir a person make a vow in the following 
terms, saying, “I will not speak to such an 
one for days’’ [Ayam]—by the word Avam 
is to be understood three days: but if he 
should use the restricting article, saying, 
“I will not converse with such an one for 
the days” [Al-Ayam], by this ig understood 
ten days, according to Haneefa, and a week 
according to the two disciples. ff the vower, 
also, were to express himself. “I will not 
speak to such an one for months’’ [Shoo- 
hoor], by this is understood ten months, 
according to Haneefa,—and a year accord- 
ing to the two disciples :—and if he should 
vow, saying, “I will not converse with him 
for weeks” [Jooma] or ‘‘for years” [Soona- 
tine],—by Jooma (according to Haneefa) is 
understood ten weeks,—and by Soonatine 
ten years ; but the two disciples understand 
by either of these the whole life of the 
swearer. The arguments here, on both 
sides, are deduced from certain grammatical 
points in the Arabic. 

Ir a man make a vow with respect to his 
slave, saying, “if you serve me for many 
days [Ayamoon Kaseeritoon], you shall be- 
come free,’’—by many days (according to 
Haneefa) is understood ten days, because ten 
is the greatest number comprehended in the 
term Ayam, which is the plural of Yawm.— 
The two disciples, on the other hand, say 
that by the words many days are to be 
undersrood seven days only, because any- 
thing beyond is an excess. Some have 
asserted that if a man were to make this 
vow in the Persian tongue, by many days 
is understood seven with all our doctors : 
because in the Persian language there is 
no difference between more than ten days 
and Jess than ten, for men say, “ten days 
or more,” without expressing day in the 
plural.t 
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* Some grammatical controversy here fol- 
lows respecting the word Dehr, which does 
not admit of an intelligible translation. 

t This and the preceding case turn upon 

certain points of grammar. In the Arabic 
language are four sort- of plgirals, which are 
termed plurals of paucity : some of the com- 
mentators suppose (with Haneefa) that this 
species of plural expresses any number up 
to ten, whilst others maintain (with Moham- 
med) that the utmost number which can 
be expressed by it is seven. In the Persian 
anguage a noun is always expressed in the 
singular when preceded bya plural nameral, 
although it consequently has a plural signi- 
fication, 
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CHAPTER VIII. 

OF VOWS IN MANUMISSION AND DIVORCE. 

Divorce vowed on condition of the birth of 
a child takes place although the child, be still- 
born.—Ir a man say to his wife,’ ‘whenever 
you bring forth a child you: shall become 
divorced,” of a dead child, divorce takes place 
upon her ; and in the same manner, if a man 
say to his female, ‘‘whenever you bring 
forth a child, you shall become free,” and 
she should afterwards be delivered of a dead 
child, she becomes free ;—because the con- 
dition (namely, childbearing) is fulfilled, as 
an infant, though stillborn, is yet actually 
a child, and it is also termed a child by 
general usage. Regard is moreover had, in 
law, to such a birth, whence it is that the 
Edit is accomplished by it : and the discharge 


| which follows the birth of a dead child is 


termed Niffas, as well as that which follows the 
birth of a living child: and in the same manner 
the mother of such a child, where she happens 
to be a slave, and her owner acknowledges 
the child, becomes an Am-Walid. 

Freedom vowed in favour of a child that 
may be born of a female slave, takes place on 
her first live-bern child.—Iv a man say to his 
female slave, ‘‘whenever you bring forth a 
child, that child is free,” and she be ‘after- 
wards delivered, first of one child cead, and 
again of another child living, in this case the 
living child alone is free,—that is to say, 
that one is free, but no other who may 
be born afterwards.—This is the doctring 
of Haneefa,—The two disciples say that no 
child whatever is emancipated. because the 
conditlon of the vow has already taken place 
in the birth of the dead child. for the reasons 
stated in the preceding case ; and hence the 
vow is dissolved, without its consequence 
(that is, the vow is accomplished and done 
away, without its consequence taking place), 
—gs the dissolution of a vow does not depend 
upon the inductios of its consequence: thus 
if a man were to say to his wife, ‘if you go 
into such a house yo are divorced,’’ and 
she enter that house after having been re- 
pudiated by a complete divorce, and her Edit 
be past, the vow is dissolved without its con- 
sequence : and so also in the present instance, 
as a dead child is not a proper subject of 
manumission,—The argument of Haneefa is 
that the term Walid [a child) as expr_ssed 
in the vow, although it be applicable to“ one 
born dead, yet in the present case is re- 
stricted to the description of living, because 
the design of the vewer is to bestow freedom 
upon a child, and as this is a power by virtue 
of which the despotic authority of others over 
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*In this and al! the corresponding cases, 
the form of the vow, although omitted here 
for the sake of brevity, is always to be under- 
stood as preecding the sentence. thus, ‘‘By 


Gop, whenever you bring forth, &c.,”’ or, “I 
vow, whenever, &c.’’ 
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the person endowed with it is removed, 
cannot possibly be established to one who is 
dead. The term Walid, therefore, expressed 
in the vow, is restricted to the living descrip- 
tion ; in the same manner as where a master 
says to his female slave, ‘“‘whenever you are 
delivered of a living child, such child is free,’’ 
and the slave is delivered of a dead child, 
and afterwards produces a living one ;—in 
which case this living one is free ; and so 
here likewise.—It is otherwise where divorce 
Or Manumission has been suspended upon 
the birth of a child, for there the divorce or 
manumission so suspended takes place ; as in 
this instance it is not requisite that the birth 
be restricted to the living description, since 
the life of the child is not necessary to the 
divorce of the wife, or the manumission of 
the slave. 

Case of a vow of freedom to the first pur- 
chased slave.—Ir a man say, “‘th> first slave 
that I purchase is free,’’ and he should after- 
wards buy a slave, such slave is free, because 
the word first points to the prior single 
slave, which applies in this instance :—but 
if the vower, in such a case, were to purchase 
two slaves together, and afterwards a third, 
none of these slaves is free, because singu- 
larity does not apply to the third slave, 
wherefore he is not the first. If, however, 
this man had said, ‘‘the first slave that I 
purchase singly is free,” the third slave 
would be liberated, because here the vower 
has intended singularity at the time of pur- 
chase, and this one is the first with respect 
to such singularity. 

Case of a vow of freedom to a last pur- 
chased slave.—Ir a man say, “the last slave 
that I buy is free,’’ and he should purchase 
a slave, and then die, yet the slave so pur- 
chased is not free ; because the term the last 
applies to the individual adjunct,® and as no 
other has preceded this one, he cannot be 
considered as adjunct ; but if the vower were 
to die after having purchased another’ slave, 
this slave is free, as being the individual 
adjunct. It is to be observed that this second 
slave is free (according to Haneefa) from the 
day of purchase; and being free from the 
date of the purchase, the same is regarded 
as from the whole of the property of the 
deceased, on accountof his having released 
him during health.—The two disciples say 
that he is emancipated upon the death of 
that person, and hence it is regarded as 
from the third of his property only, on 
account of the deceased having emancipated 
him upon his deathbed: for they argue that 
the poort of that slave cannot be fully 
established, until such time as it becomes 
certain that no other can be purchased after 
him ; and this cannot possibly be determined 
but by death ; hence the condition is found 
upon the master’s decease, and the frzedom 
of the slave is therefore also established upon 
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*Arab. Fard Lahik.—It is a term used 
solely in grammar. 
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that event. The argument of Haneefa is 
that the posteriority of the slave is ascer- 
tained by the master’s decease, but the de- 
scription of posteriority applies to him from 
the period of the purchase.—The suspension 
of a triplicate divorce upon posteriority is also 
subject to the same difference of opinion ;— 
in other words, if a man vow, ‘‘the last 
woman I marry shall be thrice divorced,” 
and he first marry one woman, and after- 
wards another, and then die, three divorces 
take place upon the second wife according 
to Haneefa insomuch that she cannot in- 
herit the deceased ; but according to the 
two disciples the three divorces take place 
upon her from the day of her husband’s 
ee and consequently she does inherit of 
im. 

Case of a vow of freedom to whoever of his 
slaves shall congratulate the vower on the 
birth of a child —Ir a man say, ‘’ whoever of 
my slaves congratulates me upon the delivery 
of my wife shall be free,” and afterwards 
several of his slaves successively should 
inform him of his wife’s delivery, the one 
who first brought him the intelligence only 
is free ; because by Bisharit [which is here 
rendered congratulation] is meant any in- 
telligence which works a change upon the 
countenance, whether that intelligence be 
agreeable or otherwise (but yet in common 
usage, it is requisite that the intelligence be 
agreeable), and this description is fully found 
only in the first intelligence, —not in the 
second, or third, because no change is by 
that wrought upon the countenance.—If, 
however, the slaves all bring him news toge- 
ther, they are all free, as the Bisharit then 
proceeds equally from all. 

The emancipation of a slave, in consequence 
of a vow, does not suffice for expiation.—IF a 
man were to say, “If I purch.se a slave he 
shall be free,’’ and he afterwards purchase a 
slave, with a view, by his release to effect the 
expiation of a vow, this does not suffice for 
explation ; because it is requisite that the 
intention of expiation be associated with the 
occasion of manumission, which is not the 
case here, as the vow is the cause of manu- 
mission in the present case, and at the time 
of making it expiation was not the intention 
of the vower ; and as tothe purchase of the 
slave, that is not the occasion of the manu- 
mission, but rather the condition of it. 


But the emancipation of a father. in con- 
sequence of purchase, suffices.—Ir a man 
purchase, asa slave, his own father, witha 
view to the expiation of a vow, it suffices, 
with our doctors. This is contrary to the 
opinion of Ziffer and Shafei, who contend 
that the act of purchasing a father is the 
condition of manumission, and not the occa- 
sion of it, as the occasion of it is relationship 
(for purchase is an establishment of right of 
property, and manumission is a destruction 
of that right, and each of these is repugnant 
to the other, wherefore it is impossible that 
purchase should be the occasion of manu- 
mission); and it thus appearing that the 
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cause of the manum‘ssion is relationship and 
not purchase, the intention of the manu- 


mission is not associated with the cause of ! ofa 


it.—The argument of our doctors is that the 
purchase is blended with the manumission, 
as the Prophet has said, ‘‘no child makes so | 
effectual a return to his parent as one who, | 
finding his parent the slave of another, pur- | 
chases, and thereby emancipates him,’’— 
which proves that the Prophet constituted | 
the purchase itself a manumission, as there | 
is here no other condition of manumis- 
sion except purchase, according to all the | 
doctors. | 

The emancipation (by purchase), of a 
female slave, by a person to whom she stands 
in the relation of an Am Wald does not 
suffice.—Ir a man purchase, as a slave, a 
woman who has borne him a child, witha | 
view tothe expiation of a vow, it does not 
suffice —The nature of this caseisthus. A | 
man marries the female slave of another, | 
and she produces a child to him, and he says 
to her, “if Iat any time hereafter purchase 
you, you shall become free, as an expiation 
of my vow,” and he afterwards purchase her, | 
when the woman becomes forthwith released,’ 
because of the occurrence of the condition 
upon which her emancipation was sus- 
pended; but this does not suffice for the | 
expiation of a vow, because the slave isa | 
claimant of freedom in virtue of Isteclad,* | 
and hence her freedom ıs not purely in con | 
oe of the vow, and therefore does not 
suffice for the expiation of a vow —This case | 
is contrary to one where a man says toa | 
female slave, who has not bornea child to l 
him, “IfI purchase you, you shall become 
free as an expiation for my vow,’ and he 
afterwards purchase her ; for in this case the 
slave becomes free, and her freedom suffices | 
for an expiation of his vow, because the slave 
is not in this instance a claimant of freedom 
on any other ground, she being emancipated 
purely, in consequence of the vow, and not of 
anything else ; and the intention of expia- 
tion is found associated with the occasion of 
the manumission ;—she is therefore emanci- 
pated ; and it suftices for an expiation 

Case a vow of freedom toa female slave ; 
on condition of concubinage.—lF a man say 
“IfI make a concubine of a female slave, 
she shall be free,” and he should afterwards 
make a concubine of any female slave, his 
own property, she is free accordingly : be- 
cause the vow has been taken with respect 
to that slave, she being the property of the 
vower.—The principle upon which this pro- 
ceeds is founded on the grammatical con- 
struction of the vower’s words in the original 
Arabic; and itis accounted for thus :—the 
expression ‘‘a female slave,” in the case in 
question, is indefinite, and an indefinite noun 
is comprehended, in an instance of prohibi- 
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*Her master claiming the child born of 
her as his own, [See Claim of Offspring.) 
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tion, in the way of general individuality ;* 
now here this expression stands in the place 
prohibition, with regard to the design 
(as the design of the vower is to prohibit 
himself from concubinage), and such being 
the case, the expression ‘‘a female slave’” 
applies to every slave individually.—If, how- 
ever, the vower were to purchase a slave, and 
make her his concubine, she does not become 
free —This is contrary to the opinion of 
Ziffer, for he maintains that she also be- 
comes emancipated ; because, as it is not 
allowed to a man to make a concubine of 
any woman who is not his property, it fol- 
lows that the mention of concubinage is 
equivalent tothe mention ofa right of pro- 
perty ; being the same as if a man were to 
say to the wife of another, ‘‘if I divorce you, 
my slave is free,” which is equivalent to his 
saying: “if I marry you, and afterwards 
divorce you,’’—and so forth ;—because, as 
divorce cannot take place without property 
by marriage, the mention of divorce may be 
said to amount to a mention of marriage :— 
and so also in the present case.—The argu- 
ments of our doctors on this point are, that 
a vow of manumission is not of any effect,_ 
excepting in a case of actual right of pro- 
perty, or where it is referred, either to the 
right of property itself, or to the cause of the 
rivht ; and not one of these is found in the 
present case. There is do actual right of 
property, evidently ; nor is there any refe- 
rence tothe right of property, ds the vower 
did not say, ‘if I become possessed of a 
female slave, and make that slave my concu- 
bine :” nor is there any reference toa cause 
of right. as the vower has referred only to 
concubinage, and that is nota cause of right 
of property ina slave, because Haneefa and 
Mohainmed define concubinage [Tesirree] to 
signify merely “a man’s keeping his slave 
up, and providing a dwelling for her, and 
preventing her from going abroad, and 
having car al connexion with her, whether 
he claim the children born of her or not ;’’ 
(Aboo Yoosaf holds that the claim of children 
isalso a condition, as a concubine is, in 
general usage, one whose children are 
claimed) ;—and no one of these particulars 
isa cause of right of property.—Yet a right 
of property being requisite to concubinage, 
must, in the present instance, be taken for 
granted, as an essential, from the necessity 
of the concubinage (which is the condition) 
being legal: this right of property (however, 
is taken for granted only so far as is neces- 
sary, and does not appear with respect to 
the consequence (namely, emancipation), 
because whatever is established merely from 
necessity, does not pervade beyond the point 
of necessity. With respect to the example 
of divorce, cited by Ziffer, it may bere- 
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“Literally, “in the way of universality 
of singularity :’"—this isa technical phrase, 
the sense of which is best explained by the 
context. 
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plied that the consequence induce (namely, 
emancipation) is there admitted only on 
account of the vow being made with re- 
spect to actual property (for the vower) ; 
and the marriage, which is there taken for 
granted, asa necessary inference, is so only 
with respect to the condition (namely, di- 
vorce), but not with respect to the conse- 
quence ; insomuch that if the man were to 
say to the strange woman, "if I divorce 
you, you are divorced thrice,” and he after- 
wards marry her, and divorce her, yet three 
divorces do not take place, as the condition 
had not been declared either under an actual 
right of property, or in reference to such 
right, as to the cause of it :—this case, there- 
fore, is analogous to the case, in question, 
for this reason, that in both of them the 
establishment of the condition is merely for 
the purpose of admitting that, but do:s not 
pervade to the admission of the consequence. 

A general vow of freedom to slaves includes 
every description of them.—Ir a man say, 
‘every person my property is free,” his Am- 
Walid, and Modabbirs, and Abids, all be- 
come free accordingly, because the reference 
toaright of property with respect to them 
is complete, as all these are the actual pro- 
perty of the swearer: but his Mokatibs do 
not become free, unless such be the intention, 
because absolute possession does not apply to 
a Mokatib, whence it is that his master is 
not the proprietor of his acquisitions, and 
also that it is not lawful for a master to 
have carnal connexion with his Mokatiba : 
contrary to a Modabbira, or Am-Walid 
reference to a right of property, therefore, 
with respect to a Mokatib, is incomplete 
and deficient, for which reason intention is 
requisite. 

Case of a vow of divorce indefinitely ex- 
pressed.—IF a man having three wives, say 
of them, “ this one is divorced, or this, or 
this,’’ divorce takes place upon the last wife ; 
and it remains in the choice of the husband 
to declare and specify which one of the other 
two should become divorced, whether the 
first, or the second: because the vow, as 
above expressed, is the same as if he had 
said, ‘‘ one of you two is divorced,—and also 
this one.’’—The ground of this is found in 
the grammatical construction of those words 
in the Arabic.—In the same manner, if a 
master should say, with respect to three 
slaves, ‘‘ this one ıs free,—or this one,—or 
this one,’’—the last becomes free, and it 
remains at the option of the master to specify 
which of the others shall be free, the first or 
the second. 
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CHAPTER IX 


OF VOWS IN BUYING, SELLING, MARRIAGE, 
AND SO FORTH. 


A vow against the performance of certain 
acts is not violated by procuring on agent to 
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perform those acts.—Ir a man makea vow, 
saying, ‘f I will not sell, or purchase, or hire, 
or let out at rent,” and he should afterwards 
appoint any person his agent, to buy, or sell, 
or so forth, he is not forsworn; because the 
agent is the contractor, and not his con- 
Stituent, insomuch that all the rights of the 
contract appertain to the agent, not to his 
constituent (whence, if the vower himself 
were a party to the contract he would be 
forsworn) ; and such being the case, the con- 
dition of violation, namely, the contract of 
the principal, is non-existent, nothing at- 
taching to him, excepting only the effect of 
the contract, not the contract itself. He is, 
therefore, not forsworn, excepting where he 
so intends (as thisis injurious to himself), 
or where the principal is a person of high 
rank, and consequently is not accustomed 
himself to make contracts, in which case he 
would be forsworn by directing another to 
act for him ; because a vow is made for the 
purpose of restraining from the commission 
of some customary act; and itis usual for 
such a person to transact all concerns of pur- 
chase or sale by commission ; hence where he 
gives his orders to another respecting such 
transactions, and the other executes those 
orders, he is forsworn. 

Except in a case of marriage, manumission, 
or divorce.—IF a man make a vow saying, 
“Iwill not marry,” or ‘‘divorce my wife,” 
or “liberate my slave,” and he should after- 
wards commission another person to perform 
any of these acts for him by a power of 
agency, and the said agent do so accord- 
ingly, the vower is forsworn: because the 
agent in such concerns acts merely as the 
negotiator, or inthe manner of a messenger, 
whence it is that he does not refer such acts 
to himself, but to his employer, to whom 
the rights thereof appertain, and not to the 
agent. Here, however, if the vower were to 
declare that his intention in the vow was 
restricted to such marriage, divorce, or 
manumission, as might be executed by him- 
self alone, yet his declaration is not to be 
credited with the Kazee: but it is credited 
with Gop.~--The reason of this shall be ex- 
plained in a subsequent case. 

Or any act, the rights of which solely 
appertain to the vower.—IF aman make a 
vow saying, ‘ʻI will not beat my slave,’ or 
“I wi'l not kill my sheep,” and he should 
afterwards o-der another to do either of 
these, and the cther act accordingly, the 
vower is forsworn; because a master has 
authority to beat his own slave, or to slay 
his own sheep, and is therefore entitled to 
authorize another to do so;and the advan- 
tage thereof results to him ; whence he may 
be said to be himself the executor of either 
of these acts, because the rights of them do 
not in any respect appertain to the person so 
ordered.—But if the vower houla explain 
that his intention was to restrain himself 
from the performance of such acts as executed 
by himself, his declaration is to be admitted 
by the Kazee: contrary to the preceding 
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case of divorce, &c , where the declaration is 
not credited bythe Kazee. The reason of 
this difference is that divorce merely signifies 
a speech which goes to the repudiation ofa 
wife, and a commission to effect divorce 
resembles sucha speech; as the vow there- 
fore extends to both of these, where the 
vower’s intention was that he would not 
pronounce a divorce himself, he must have 
intended a particular restraint only, froma 
thing which was general in its application 
his vow], and hence his declaration, although 
it be admitted with Gop, is not to be credited 
by the Kazee, as it contradicts appearances : 
—but the beating of the slave, or the slaying 
of the sheep, onthe other hand, are percep- 
tible acts, visible in their effects, and are 
immediately referable to the director of 
them in the way of an efficient cause (since 
he is the cause of the beating or slaying) 
and such being the case, where he intended, 
by his vow, to restrain himself from the 
commission of those acts with his own hands 
he intended what is the literal meaning of | 
the words of his vow ; his declaration, there- | 


i 


fore, is credited with Gop, and with the 
Kazee also. 
Nor by employing another to do thing, 


where the advantage results solely to the 
subject of the vow.—IF a man make a vow 
saying, “ I will not beat my child,” and he 
should afterwards order another to beat the 
child, andthe other should beat it accord- 
ingly, the vower is not forsworn: because 
the advantage of the beating, namely, 
instruction, results to the child, and hence 
the act of the person directed must not be 
referred to the director. It is otherwise 
where a person directs another to beat his 
slave, for there the advantage (namely 
obedience) results to the director, in conse- 
quence of his order, and hence the act of 
the person directed may be said to be the 
act of the director.® 

A vow of freedom conditioned upon the 
sale of aslave takes place onthe instant of 
sale, and the sale is null —Ir a person make 
a vow saying, ‘‘ if I sell this slave he is free,” 
and he afterwards sell that slave under a 
condition of option,f he [the slave] is free, 
because the conditions of his freedom (namely, 
sale and possession) being both accomplished, 
the consequence, which is emancipation, 
takes place; and the sale is null.t Thus 
also, if a person, bargaining for a slave 
make a vow saying, ‘if I buy this slave he 
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* A long case is here omitjed, as it is purely 
of a grammatical nature, turning entirely 
upon the different effects of the Arabic 
particle Lam, according to its different 
position in construction, and consequently 
does not admit of an intelligitle transla- 
tion. 

f,That is, upon a condition, if not ap- 
proved within a trial of three days, of being 
returned by the purchaser. 

t Consequently the master has no claim 
for the price stipulated in the sale. 
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shall be free,’’ and he should afterwards buy 
that slave under a condition of option, the 
slave is free: becaue the condition of his 
reedom, namely, purchase and possession, 
are both accomplished.—T is, according to 
the tenets of the two disciples, is evident, 
because the freedom of the slave is suspended 
upon the act of purchase, and the condition 
of option on behalf of the purchaser does not 
with them prevent the establishment of the 
purchaser’s possession ;—-and so also, accord- 
ing to the tenets of Haneefa, because the 
freedom in the case in question is susp2nded 
by the suspension of the vower, and a thing 
suspended becomes the same as a thing 
prompt, upon the condition being found ; 
and, as if, after purchase, under a condition 
of option, the buyer were to emancipate his 
slave promptly, the slave would become free 
by poss2ssion being first established in the 
purchaser as an essential, so also in the 
present case. 

Divorce suspended upon the not selling of 
a slave takes place on emancipation or Tad- 
beer —Ir a man makea vow, saying, '* if I 
do not sell this slave (or this bondmaid) my 
wife is divorced,’’ and he should afterwards 
emancipate the slave or the bondmaid, or 
should grant to either a Tadbeer, divorce 
takes place upon his wife, because the con- 
dition, namely, his not selling them, is fully 
accomplished, as sale cannot now possibly 
take place, since the slave or bondmaid men- 
tioned, in consequence of the act of manu- 
mission or Tadbeer, remain no longer subjects 
of sale. 

A vow of general divorce in reply toa wife 
charging her husband with bigamy, takes 
place upon her inthe same manner as upon 
the rest.—IF a woman say to her husband, 
“you have married another woman, in addi- 
tion to me,’’ and the husband, in reply, make 
a vow sayjng, ‘‘every wife I have is divorced,” 
a divorce takes place (on the decree of the 
Kazee) upon the wife who has asserted as 
above.—This is the Zahir-Rawayet.—It is 
recorded from -Aboo Yoosaf that the wife 
here mentioned does not become divorced, 
because the words of the husband, as above 
recited, are to be considered merely as a 
reply to the woman, and must be received 
as such: moreover, the design of the hus- 
band in so speaking, may be merely to please 
and soothe his wife; and as this would be 
effected by the divorce of his other wives, 
the divorce is restricted tothe other wives 
only.—The ground upon which the Zahir- 
Rawayet proceeds is that the husband’s ex- 
pression is general, as he has introduced the 
word ‘‘every’’ (which argues generality), in 
addition to the simple reply, whence it ap- 
pears that his intention is generally, and 
not speciality: and it follows that the sen- 
tence must be received as a speech de novo, 
and not as a reply —In reply to the arguments 
of Aboo Yoosaf, it is to be observed that the 
words of the husband admit of being con- 
strued into a design of terrifying and 
frightening the woman, on account of her 
having upbraided him with that which it is 
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lawful for him to do: and, under such a 
construction, the restriction to the other 
wives 1s not admissible.—If the husband 
were to declare that his intention respected 
only the other wives, he is to be credited 
with Gop, but not with the Kazee : because 
he has intended a particular thing by a 
general expression, and his words admit of 
being taken in this sense ; but it contradicts 
appearances ; his declaration, therefore, is 
to be credited ina religious view, but not in 
point of law. 
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CHAPTER X. 
OUR VOWS RESPECTING PILGRIMAGE, 
FASTING, AND PRAYER. 


Case of a vow of Masha.—\r a man make 
a vow "to perform a Masha [pedestrian 
pilgrimage] to the temple of Gon, ” it is 
incimbent upon him to perform a pilgrimage 
to the Kaba on foot,—or that he make the 
visitation termed Amrit ; and if he choose he 
may rice on his pilgrimage, or Amrit ;—but 
he mu't in this case perform a sacr fice. This 
is on a favourable construction of the law. 
Analogy would suggest that neither pilgri- 
mage nor Amrit are rendered incumbent upon 
him, he having engaged no farther than to 
walk to the temple “on foot,” which is not 
incumbent as an act of piety, but is merely 
an indifferent act; neither is going on foot 
the original design, that being simply the 
performance of pilgrimage or Amrit —The 
reasons for the more favourable construction 
here are twofold ;— Frrst, Alee has declared 
that, in a vow ~f this nature, either pil- 
grimage or Amrit are incumbent upon the 
swearer:—SECONDLY, from the expression 
aforesaid either pilgrimage or Amrit are 
universally understood ; and hence it is the 
same as if he had said, “I owe a visitation to 
the temple on foot ;” wherefore it is incum- 
bent upon him to perform his pilgrimage or 
Amrit on foot, or that, if he choose to perform 
it on horseback, he also perform a sacrifice.* 

Case of a vow of manumicsion suspended 
upon the non-performance of pilgrimage.— 
Ir a man make a vow saying. “if I do not 
perform a pilgrimage this year, such an one 
my slave, is free,’’—and after the lapse of 
that year a disoute should arise between 
the master and the slave,—the slave al- 
leging that the master had not performed 
the pilgrimage, and the master alleging that 
he had performed it, and the slave’s wit- 
nesses bear testimony in this manner,—‘‘that 
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*Most of the expressions here treated of 
are to be fully understood only ir. the original 
idiom ; hence much of the reasoning upon 
them is lost in a translation. Two other 
cases are here omitted for the same reason, 
and also because the rights of individuals are 
no way concerned in them. 
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the master had performed, within that year, 
a sacrifice at Koofa,’’ the slave (accor ing 
to Haneefa and Aboo Yoosaf) is not eman- 
cipated.—Imam Mohammad says that the 
slave is emancipated, because the witnesses 
have testified to the master having per- 
formed sacrifice at Koofa, which is a well- 
known act, and which necessarily implies 
that he has not performed pilgrimage, and 
hence the condition of the penalty (namely, 
non-performance of pilgrimage) ıs fulfilled. 

Case of a vow against fasting—IF ama 
make a vow that he will not fast, and h 
should afterwards intend a fast, and keep 
the same a short time, and then break his 
fast within the same day, he is forsworn on 
account of the condition of violation being 
fulfilled; because the word Sawm [fast] 
signifies abstinence from those things the 
use of which breaks a fast kept with a pious 
intent, which in this case is evident. 

Case of a vow against fasting for a day.— 


| Ip a man make a vow that "he will not fast 


a day,’’ and he afterwards intenda fast, and 
observe the same for a few hours (for instance), 
and then break his fast, he is not forsworn, 
because he intended such a fast as is regarded 
in the Law, and that is not completed until 
it be accomplished by the ending of the day ; 
moreover, the fulltime of a day is expressly 
in his words, “I will not fast 
a day,’’ and therefore it is to be so under- 
stood 

Case of a vow against praying.—IF a man 
make a vow that “he will not pray,” and he 
should after that stand up and perform 
Kiraat [reading the Koran], or Rookoo] a 
submissive posture used in prayer], he is not 
forsworn : but if he perform the Soojda along 
with those other ceremonies, he is forsworn. 
This proceeds upon a favourable construction, 
—The suggestion of analogy is that he would 
be forsworn in consequence of beginning to 
pray, from the correspondence of this with 
a case of fasting; that is, if aman make a 
vow that ‘‘he will not fast,” and he should 
afterwards keep a religious fast, he would 
be forswon upon the commencement of it; 
and so also inthe present case. The reason 
of this is that a person, upon beginning to 
pray, is termed a Moosillee, or praying per- 
son, in the same manner as one beginning a 
religious fast is termed a Sayim, or faster ; 
but the reason for a more favourable con- 
struction is that a prayer implies and 
includes a variety of ceremonies, such as 
standing, kneeling, and prostration ;—and 
hence, until the whole of these be performed, 
it is not termed prayer : contrary to fasting, 
as that consists of only one single observance, 
namely, abstinence. 

Ir a man vow that “‘he will not perform 
prayer according to the ordinance of the 
Law,’ he will not be forsworn upon praying, 
until he come to that part of the ceremony 
which requires the second genuflection ; 
because, by the above mode of expression 
he appears to mean that kind of prayer 
which is regarded in the Law; and the 
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smallest degree which constitutes that is two 
genuflections, as the Prophet has forbidden 
short or interrupted prayer. 
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CHAPTER XI. 
OF VOWS RESPECTING CLOTHING AND 
ORNAMENTS. 


Vow of a husband against wearing cloth of 
his wife’s manufacture —Ir a man make a 
vow, saying to his wife, ‘‘if I put on any o 
your work (that is, cloth made of thread o 
your spinning), such cloth is Hiddee (that is, 
an offering at the shrine of the Prophet),’’ 
and that man should afterwards buy cotton, 
and his wife spin it into thread, and of that 
thread cloth be woven, and the man put on 
the same, it is incumbent on him (according 
to Haneefa) to make an offering thereof at 
Mecca. The two disciples have asserted that 
it is not incumbent upon the vower, in the 
case in question, to make an offering of his 
cloth, unless where the thread has been spun 
of cotton which ws his [the vower’s] pro- 
perty at the time of his making the vow ; 
for they contend that a Noozr, or devoting 
vow, is not valid, unless it respect actual 
property, or be pronounced in a way which 
has reference to the cause of a right of pro- 
perty ; and neither of these are existent in 
this case, as the vower putting on the cloth, 
or the woman spinning the thread of which 
it is composed, are not causes ofa right of 
property to the vower. The argument of 
Haneefa is that it is customary for a wife to 
spin her husband’s cotton, and whatever is 
customary, the same is meant and intended ; 
and the act of the wife, in spinning the cloth, 
is a cause of the husband’s right in it ;* here 
therefore, appears a reference of the Noozr, or 
devoting vow, to the cause of a right of pro- 
perty, wherefore the vow is valid; and hence 
the vower is forsworn upon the wife spinning 
cotton which was his property at the time of 
the vow. t 

Ir a man make a vow that ‘‘he will not 
sleep on such a bed,’’ and he should after- 
wards sleep thereon, it having a sheet, blan 
ket, quilt, or so forth, spread over it, he is 
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è According to the Mussulman law, any 
change brought in the descriptive quality of 
goods (such as turning cotton into thread), 
causes in itself a transfer ot the property from 
the former proprietor to “he person who 
makes or effects such change in it, indepen- 
dent of any previous contract of purchase, the 
person to whom such transfer of property is 
made remaining responsible to the original 
proprietor for the value of the goods in their 
former state. (See usurpation of Property.) 

+ Here follows a long but very frivolous 
case of vows against wearing Hoolea [super- 
fluous ornaments]‘omitted in the translation, 
as it turns entirely upon the acceptation of 
the term Hoolea, which has been held to 
conaist of different articles at different times. 
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forsworn ; because such covering is also an 
appertainence to the bed, and hence sleeping 
on the covering may be said to be sleeping on 
such bed. But ifanother bed be laid upon 
the bed which is the subject of the vow, and 
the swearer sleep thereupon, he is forsworn, 


: because a thing cannot be an appertainence to 


a similar thing, and hence sleeping upon this 
bed is not to be accounted sleeping upon the 
other. 

Ir a person swear that ‘he will not sit 
upon the ground,” and he should afterwards 


i sit upon a carpet or mat spread thereon, he 


is not forsworn ; because a person in such 
case is not said to be sitting on the ground. 
It is otherwise where the skirts of his gar- 
ment only are between the ground and him, 
as his garment is merely an appertainence to 
himself, and hence is not to be considered as 
the thing upon which he sits. 

Ir a man vow that “he will not sit upon 
such a seat,” and he should afterwards sit 
thereupon when there is a covering spread 
upon ıt, he is forsworn ; because the person 
who sits upon that covering is considered as 
the occup'er of that seat, in common usage, 
as this is the usual way of sitting upon a 
bench, or other raised seat. It is otherwise 
where the seat which is the subject of the 
vow has another seat set over it, and the 
vower sits upon the upper seat, for then he 
is not forsworn, because the second seat is 
a fellow to the first, and a thing cannot be 
an appertainence to a similar thing (as has 
been already observed); sitting upon the 
second seat, therefore, is not to be accounted 
the same as sitting upon the first which 
was the subject of the vow. 


CHAPTER XII. 


OF VOWS CONCERNING STRIKING, KILLING, 
AND SO FORTH 


A vow made against striking a person is 
not violated by striking that person when 
dead ; and the same of a vow against clothing. 
—If a person make a vow, saying [to an- 
other], “if I strike you, my slave is free,” 
and the vower should strike that man after 
hıs death, he is not forsworn ; because strik- 
ing is restricted to lıfe, as being the name of 
an action which gives pain, and excites the 
feelit gs of the person struck, which is not 
possible with the dead. 5o also. if a man 
were to say to another, ''if I clothe you, my 
slave is free,” and he should after his death 
clothe him, he is not forsworn ; because by 
clothing, when it is indefinitely expressed, is 
meant a complete transfer of property in the 
article of clothing, and this transfer cannot 
be made to a defunct ; unless when the vower 
by clothing simply meant covering, in which 
case he would be forsworn, for here he in- 
tends his words in a sense which they are 
capable of bearing.). Some doctors sav that, 
if a person were to make a vow in the Persian 
tongue, saying to another, ‘‘if I clothe you, 
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my slave is free,” and he should clothe that 
person after his death, he is forsworn ; be- 
cause by this, in the vulgar idiom, is meant 
simply covering ) 

Speaking to, going to.—IN the same man- 
ner, ifa man were to make a vow, saying to 
another, “if I speak to you,” my slave is 
free,” or “if I come to you,” and so forth, 
and he should speak to,or go to, that peison 
after his death, yet he is not forsworn; be- 
cause the intent of speaking is to impart 
ideas, which death prevents the possibility 
of; and ‘‘coming to th: dead’’ implies a 
Zeearit, or visitation, which is not to the 
dead, but to the shrine or mausoleum of the 
dead. 

Or washing a person.—Ir a man make a 
vow, saying to another, “if I wash you, my 
slave is free,’’ and he should wash that per- 
son after his death, he is forsworn ; because 
to wash simply signifies to ablute with a wish 
to purification, which takes place in the 
ablution of the dead. 

A vow against beating is violated by any 
act which causes pain, unless that act be 
committed in sport.—Ira man make a vow 
that ‘the will not beat his wife,’ and he 
afterwards pull her hair, or seize her by the 
throat, or bite her with his teeth, he is for- 
sworn ; because beating is the term for an 
act which causes pain, and pain is excited by 
the acts in question Some have asserted 
that if these acts are done in the course of 
mutual playing and dalliance, that vower is 
not forsworn, because under such circum- 
stances these bear the construction of jests, 
and nat of beating. 

Vow of slaying a person who is already 
dead incurs the penalty.—Ir a man say, ‘‘if 
I do not slay such an one, my wife is 
divorced,” and the person mentioned be not 
living, and the vower himself kncw this, he 
is forsworn : because he here makes hisevow 
respecting that life with hich Gop may 
inspire the deceased anew; and as this is 
possible, his vow stands valid: and he is 
then forsworn, because the slaying of that 
person is in the common course of things 
impossible. If, however, the vower be not 
aware of that person’s being already de- 
ceased, he is not forsworn, because he has 
here made his vow respecting that life which 
he supposes to be existing in such a person, 
but which, in the common course of things, 
is no longer conceivable. There isa diver- 
sity of opinion between Haneefa and Aboo 
Yoosaf concerning this case, from the ana- 
logy it bears to the case of the vessel of water ; 
that is, ifa man were to vow, “if I do not 
drirk out of this cup my wife is divorced,” 
and there should happen to be no water in 
the cup, he is not forsworn, according to 
Haneefa and Mohammed, on account of the 
invalidity of the vow, from the impossibility 
of fulfilling it : but according to Aboo Yoosaf 
he is forsworn ; because he does not hold the 
possibility of fulfilment to be a condition of 
the validity of the vow; and so also in the 
present case. In the case of the vessel of 
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water, however, there is no distinction made 
with respect to knowledge ; that is the vower 
(according to Haneefa and Mohammed) is not 
forsworn, whetner he be awareof the cup 
having no water in it or not; and this is 
approved. It is otherwise in the case in 
question, for there a distinction made, as 
has been already mentioned. 


CHAPTER XIII. 
OF VOWS RESPECTING THE PAYMENT OF 
MONEY 


Difference, in a vow. between the terms 
shortly, and in a length of time.—IF a man 
make a vow, saying, “I will discharge my 
debt to such an one shortly,’’ this means 
within less than one month ; and if he say, 
“I will discharge my debt due to such an 
one in alength of time,” this means more 
than a month; because any space within 
a month is accounted a short time, and a 
month or any term beyond it is accounted a 
long time; and hence it is that where two 
friends meet after a long separation, one will 
say to the other “I have not seen you this 
month !"’ and so forth. 

A vow to aischarge a debt is fulfilled by 
discharging it in light or base money, or in 
money belonging to another.—Ip aman make 
a vow, saying, "I will discharge my debt, 
owing to such an one, this day,” and he 
pay the debt upon that day accordingly, and 
some of the money in which he has paid it 
should afterwards prove light, or base, or 
the right of another person, yet the vower is 
not forsworn ; because lightness is only a 
defect, which does not destroy the specie 
(whence it is that if one of the parties, in a 
contract of Sirf sale, should, through neg- 
ligence, receive base metal in return for pure 
metal, the exchange is completely fulfilled 
—and so also, the seller is fully paid his 
price, in a contract of Sillim sale, where he 
receives base coin in place of pure coin)— 
and such being the case, the condition of 
fulfilment (namely the payment of the debt) 
is accomplished : the vower, therefore, is not 
forsworn: the receipt of the money, also, 
where it is the right of a third person. is 
valid nevertheless, and the fulfilment thus 
established is not afterwards affected by the 
restoration of the same to that third person. 
(If, however, an? of the money, after pay- 
ment, should appear to be composed of 
pewter, or tin, the vower is forsworn ; 
because those metals are not regarded as 
specie, whence, if through negligence they 
should be accepted ina Sillim or Sirf con- 
tract itis not a lawful payment.) 

| Or by means of liquidation.—Ir, also, the 
| 


vower should sell his slave to his creditor, 
within the course of the day, in lieu of the 
debt, and the creditor accept of the same, 
the fulfilment of the vow is accomplished ; 
' because liquidation is one mode of dis- 
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charging debts ;—that is, the debt due to one 
party ceases in lieu of the debt due to the 
other (for the creditor is responsible for 
whatever he receives, as he received it on its 
own account by becoming proprietor of it, 
and thus the same obligation rests upon the 
creditor in bebalf of his debtor as already 
rests upon the debtor in behalf of the, 
creditor); a mutual liquidation, therefore. 
takes place between them, and the debt of 
each is remitted in lieu of the debt of the 
other. (This mode of discharging the debt 
by liquidation is because the actual dis- 
charge is inconceivable, as the debtor does 
not here offer anything but substance, and 
the right of the creditors is not to substance, 
but is merely to the debt which has been 
incurred by the other; and hence the 
learned in the law say, ‘‘a debt must be dis- 
charged with its like).’’ Liquidation, there- 
for, being one mode of discharging debt, the 
fulfilment of the vow, in the case in ques- 
tion, is established, because the liquidation 
is established upon the instant of the sale 
of the slave. 

OsjECTION.—The liquidation being estab- 
lished upon the instant of sale, why is the 
purchaser’s seisin of the slave made a condi- 
tion ? 

REPLy.—Seisin is made a condition in 
order that the debt due to the seller, namely, 
the price of the slave, may be fully con- 
firmed and established, because although it 
be incumbent upon the purchaser from the 
instant of slave, yet it stands within the 
possibility of ceasing, as it is possible that 
the article sold may perish before seisin ; 
but by seisin the debt is fully confirmed and 
established upon the purchaser. 

But not by the gift of the creditor.—Ir the 
creditor make a gift of the debt to the debtor 
within the course of the day, the fulfil- 
ment of the vow is not established ; because 
repayment has not taken place; and also, 
because the discharge of the debt is an act of 
the debtor alone, andthe gift of the debt 
implies that the creditor relinquishes his 
right to it, which is anact’of the creditor, 
and not of the debtor, wherefore the con- 
dition of fulfilment (namely, the act of the 
debtor) is not accomplished. It is here to be 
observed, however, that although the fulfil- 
ment be not accomplished, yet the vower 
is not forsworn, but the vow becomes void: 
because the vow was restricted to that day, 
and the creditor having remitted the debt 
within that day, the swearer is thereby effec- 
tually precluded from the fulfilment of his 
vow before the expiration of its term, which 
does not take place until the end of the 
day, whence the vow become void, in the 
same manner as in the case of the vessel of 
water.” 

A vow not to accept reimbursement ofa 
debt in partial payments is not violated until 
the whole debt shall have been so received.— 
Ir a debtor were to make an offer, saying to 


*See Chap. VI, ante p. 162. 
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his creditor, ‘‘I will discharge my debt to 
you, by partial payments,” and the creditor 
should reply, with an oath, saying, “I will 
not thus receive my due by accepting part, 
and not the whole,” and he should after- 
wards take a part of the debt, yet he is not 
forsworn so long as he receives not the whole 
debt thus by partial payments; because 
here the point which produces a violation of 
the vow is the receiving the whole debt, but 
in partial sums, and that has not taken place. 
—If the debt consists of articles computable 
by weight, and the vower accept payment by 
two or more weighings thereof, in such a 
manner as not to be employed inany other 
concern between these tw weighings, he is 
not forsworn, although this be a partial 
mode of receiving payment, because the re- 
ceipt of the whole at once is sometimes in 
any common way impossible, and hence any 
debt of this description isan exception from 
the present case. 

Ir a creditor make requisition from his 
debtor of a part of what is dueto him, sup- 
pose two hundred Dirms, and the debtor reply 
that ‘‘he has not so much money,” and the 
creditor disbelieves him, and he answer, "if 
I possess more than one hundred Dirms, my 
wife is divorced,” and it should happen that 
he is, at the time of saying this, possessed of 
fifty Dirms only, heis not forsworn ; because 
his design, inthis declaration, is merely to 
express, his denial of being possessed of more 
than one hundred Dirms; and also, because 
his exception of one hundred Dirms, involves 
an exception of every component part or 
proportion of one hundred; and fifty is one 
of these proportions; wherefore fifty also 
are excepted, and hence he is not forsworn, 
And the rule is the same if instead of 
“more than one hundred Dirms,’’ he should 
say, ‘‘other than one hundred Dirms,” or 
“beyond one hundred Dirms.’’—because all 
these terms equally express exception. 


AROS tart seep 


CHAPTER XIV. 
OF MISCELLANEOUS CASES 


A vow against doing a thing, unrestric- 
tively pronounced, operates as a perpetual 
inhibition —Ir a man makinga vow, saying, 
“I will not do so and so,” it is necessary 
that he for ever abstain from the commission 
of that act, because he has expressed the 
negative of the act generally, and hence the 
prohibition is general, in consequence of the 
negative being unrestrictively expressed. 

vow of performance is fulfilled by a 
single instance of performance.—Ir a man, 
make a vow that “he will do such a thing,” 
and he should once do it, his vow is fulfilled, 
as he has not undertaken more than the com- 
mission of that act in one single instance 
unspecified, because such is to be understood 
from the words by which he binds himself, 
fulfilment is therefore established, upon his 
once performing a single instance of the act 
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saying, “' I took it for the owner,” —and the 
owner denying this,—indemnification is due, 
according to Hanecfa and Mohammed, Aboo 
Yoosaf says that indemnification is not due, 
and that the finder’s declaration is to be 
credited, as appearances testify in his behalf, 
because it is probable that his intention was 
virtuous, and not criminal. The argument 
of Haneefa and Mohammed is that the finder 
has already acknowledged the fact which oc- 
casions responsibility (namely, his taking the 
property of another), and afterwards pleads 
a circumstance in consequence of which he is 
discharged from responsibility, by declaring 
that he had taken the property for the 
owner : but as this is a doubtful plea, he is 
not discharged from responsibility ; and with 
respect to what is urged by Aboo Yoosaf, 
that ‘' appearances testify in the finder’s 
behalf,” they reply that in the same manner 
as appearances argue that the finder took 
the property forthe owner, so do they like- 
wise argue that he has taken them for him- 
self, as it is probable that a person who 
performs acts with respect to property does 
so for himself, and not for another; and 
hence, as appearances on both sides lead to 
opposite conclusions, they are fon both sides 
dropped. 

The trove is sufficiently witnessed by the 
finder’s notification of it to the bystanders — 
In calling people to witness it suffices that 
the finder say to the bystanders ‘‘ If ye 
hear of any one seeking for this trove pro- 
perty, direct him to me;’’—and this, 
whether the trove property consist of a 
single article, or of numerous articles, be- 
cause, as the term Lookta is a generic noun, 
it applies either to a single article, or to 
several different articles 

A trove under ten dirms must be advertised 
for some days, and one above ten dirms, for 
a year—Ir the trove property be of less 
value than ten dirms, it behoves the finder 
to adverties it for some days—that is, for sp 
long as he deems expedient,—but if it ex- 
ceed ten dirms in value, he must advertise it 
fot the space of a year. Thecompiler of the 
Hedaya remarks that this is one opinion 
from Haneefa. Mohammed, in the Mabsoot, 
maintains that the finder should advertise it 
for the space of a year, whether the value be 
great or small (and such is also the opinion 
of Shafei), as the Prophet has said ‘‘the per- 
son who takes up a trove property must 
advertise it for a year,” —without making 
any distinction between a small property and 
a great property. The reason for the former 
opinion is that the fixing it at the space of a 
year occurred respecting a trove property of 
the value of one hundred deenars, which are 
equal to a thousand dirms; now ten dirms, 
or anything above that sum, are the same as 
a thousand dirms with respect to the ampu- 
tation of a thief’s hand, or the legalizing of 
generation,®* whence it is enjoined to adver- 


*Ten dirms is the smallest dower admitted 


in marriage. 
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tise a trove property for a year, out of 
caution; but anything short of ten dirms 

oes not resemble a thousand dirms with 
respect to any of those particulars, whence 
this point is left to the discretion of the 
finder of a property of that value. Some 
allege that the approved opinion is that there 
is no particular space of time, this being left 
entirely to the discretion of the finder, who 
must advertise the trove property until he 
see reason to conclude that it will never be 
called for by the owner, and must then 
bestow it inalms. All that is here advanced 
proceeds upon a supposition that the trove 
property is of a lasting and unperishable 
nature: but if it be of a perishable nature, 
and unfit to keep it must be advertised until 
itis in danger of perishing and must then 
be bestowed in alms. It is proper to remark 
that the finder must make advertisement of 
the trove property in the place where he 
found it, and also in other places of public 
resort, as by advertising it in such places 
it is most probable that the owner may re- 
cover it 

A trove of an insignificant nature may be 
con.erted by the finder to his own use.—Ir 
the trove property be of such a nature as that 
it is known that the owner will not call for it 
(such as date-stones, or pomegranate skins), 
it is the same as if the owner had thrown it 
away, insomuch that it is lawful to use it 
without advertisement : but yet it still con- 
tinues the property of the owner,® as transfer 
to a person unknown is not valid. 

If the owner do not in due time appear, the 
finder may either bestow the property in alms, 
or keep it for the owner.--Ir the finder duly 
advertise the trove property, and discover 
the proprietor, it is well:—but if he cannot 
discover him, he has two things at his option; 
—if he choose; he may bestow it in alms, be- 
cause it is incumbent to restore the property 
to the owner as far as may be possible, and 
this is to ve effected either by giving the 
actual property to the owner, where he is dis- 
covered or by bestowing it in alms, so as that 
a return for it (namely, the merit) may reach 
the owner, as he will assent, upon hearing of 
its having been so bestowed : or if the finder 
choose, he may continue to keep the property, 
in hopes of discovering the owner and restor- 
ing it to him. 

Where the trove has been bestowed in alms, 
the owner may either ratify the alms-gift.— 
Ir the finder of a trove property discover the 
owner, after having bestowed it in alms, the 
owner has two things at his option :—if he 
choose, he may approve of and confirm the 
charity, in which cast he has the merit of it; 
because, although the finder has bestowed it 
in alms by permission of the Law, yet as the 
owner has not consented to his so doing, the 
alms-gift remains suspended upon his con- 
sent to it: asthe pauper, however, becomes 


* That is to say, although it be lawful for 


the finder to use it, yet the owner has a clafm 


| upon him for the value. 
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endowed with the property in question pre- 
vious to his consent, it does not remain sus- 
pended upon the continuence of the subject* 
(contrary to a case of sale by an unauthorized 
person ; ir. other words, if an unauthorized 
person execute a sale, the validity of it de- 
pends upon the continuance of the subject,t 
that is, of the articles sold, because the pur- 
chaser does not become endowed with it until 
after consent) : 

Or take indemnification from the finder.— 
Or, if the owner choose, he may take an in- 
demnification from the finder, because he has 
bestowed a property upon the poor without 
consent of the proprietor. 

OsjJEcTION —It would appear that indem- 
nification is not in umbent upon the finder, 
as he has bestowed the property in alms, with 
the consent of the Law. 

Repiy.—His bestowing it in alms, with 
the consent of the Law, does not oppose the 
obligation of responsibility, in behalf of the 
right of the owner; in the same manner as 
where a person eats the property of another 
when perishing with famine ; for in this case 
he owes indemnification, although he be per- 
mitted by the Law to eat another’s property 
in such a situation ; and so also in the case in 
question. 

Or from the pauper upon whom it has been 
so bestowed.—Or, if the owner choose, he 
may take indemnification from the pauper, 
where the trove property has perished in his 


hands,—because he has taken possession of 


the property of another person without his 
consent. 

Or, if still existing. may claim restitution 
of it.—Onr, if the property be remaining in 
the hands of the pauper, the owner may take 
it from him, as he thus recovers his actual 
property. 

OsjecTion.—It has been already stated 
that the pauper becomes endowed with the 
property previous to the owner’s consent ; 
whence it would appear that the owner has 
no right to restitution. 

Repty.—Establishment of property does 


not oppose a right to restitution ; in the same 


manner as a donor is at liberty to resume his 
gift, although the donee have become pro- 
prietor upon taking possession of it. 

Stray animals ought to be secured and taken 
care of for the owner.—ItT is laudable to 
secure and take care of strayed cattle ; such 
as oxen, goats, or camels. Malik and Shafei 
maintain that where a person finds strayed 
camels or oxen in the desert,{ it is most eli- 
_—_—_— 

* « Upon the continuance of the subject.” 
That is, upon the continuance of the property 
in the hands of either the donor or the pro- 
prietor. | i 

+That is, upon the continuance of the pro- 
perty, which is the subject of the sale, in the 
hands of the owner. 

t Arab. Sihra. This is the term applied in 
general to the extensive and barren deserts 
of Arabia; it also means any waste or unen- 


closed land. 


gible to leave them, the seizing of them 
being abominable :—and concerning the se- 
curing of strayed horses there is the same 
difference of opinion. The argument of Malik 
and Shafei is that illegality is orginally con- 
nected with taking the property of another, 
which is not allowable except where there is 
apprehension of its perishing if it be not 
taken ; but where a trove property is of such 
a nature as to be capable of repelling beasts 
of prey (such as oxen, who may repel them 
with their horns, or camels and horses, who 
may repel them with their hoofs or their 
teeth), there is little apprehension of its 
perishing : it is still however to be suspected 
that it will perish, and hence it is declared 
abominable to secure it, and most laudable to 
leave it * The argument of our doctors is 
that the animals in question are trove pro- 
perty, and there is reason to apprehend their 
perishing, whence it is laudable to secure 
and adverties them, in order that the pro- 
perty may be preserved, inthe same manner 
as the securing of strayed g ats is laudable 
according to all, 

But he is not responsible to the finder for 
the subsistence, unless it be furnished by order 
of the magistrate.—Ir, moreover, the finder 
give subsistence to troves of this description 
without authority from the magistrate, it is 
a gratuitous act, because of his not possessing 
any authority : but ifhe give subsistence by 
order of the magistrate, it isa debt upon the 
owner, because the magistrate is endowed 
with authority over the property of an ab- 
sentee for the purpose of enabling him to act 
with kindnestt to the absentee; and the 
giving of subsistence is a kindness on some 
occasions as shall be demonstrated elsewhere. 

Who, if they be fit fir hire, must direct 
them to be hired out for that purpose.—Ir 
the question respecting the subsistence of the 
troves be brought before the magistrate, he 
must inquire into the particulars; and if the 
troves be capable of hire (such as horses, 
camels or oxen), he must order them to be 
hired out, and subsisted from their hire, be- 
cause in this case the animals continue the 
property of the owner without subjecting him 
to any debt (and a similar judgment must be 
passed with respect to fugitive slaves) : 

Or, if unfit, tobe sold and the price re- 
tained for the owner —Bur if the troves be 
unfit for hire (such as goats or sheep), and it 
be apprehended that, if the finder were to 
subsist them, the subsistence would equal 
their value, the magistrate must direct them 
to be sold, and the price to be kept in sucha 
manner that the troves may be virtually pre- 


* This is strange reasoning ; it may per- 
haps have some reference to predestination ; 
i.e. as those animals seem destined to 
perish, it is impious to attempt to prevent 
this destiny. 

+ By the term kindness is here and else- 
where meant a due attention to the interest 
of the party concerned. 
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served, in their value, because the preserva- 
tion of them in substance is impracticable. 

Unless he think fit to order them a subsist- 
ence, whichis in that case a debt upon the 
owner.—IF, however, the magistrate deem it 
fit to give subsistence; he must adjudge sub- 
sistence to be given, making the same a debt 
upon the owner of the animals,—because the 
magistrate is appointed for the purpose of 
exercising humanity and kindness ; and the 
giving of subsistence is a kindness both to 
the owner and tothe finder;—to the owner, 
because his property is thus preserved to him 
in subsistance : and to the finder, because the 
subsistence he furnishes is thus made a debt 
upon the owner. 

But subsistence must not be ordered for 
more than a few days —Tne learned in the 
law, however, have said that the magistrate 
is to issue the order for subsistence only for 
the term of two or three days, in hopes that 
the owner may appear; and that if the 
owner do not appear, he must then order the 
troves to be sold. because to afford subsistence 
to them for a continuance would be to eradi- 
cate the property, whence there would be no 
kindness in affording them subsistence for a 
long term (that is, for a term beyond three 
days). 

Nov unless the finder produce evidence in 
proof of the trove.—Ir is observed, in the 
Mabsoot, that the production of evidence is 
requisite,—that is, the magistrate is not to 
give an order for subsisting the animal, ex- 
cept where the finder produces evidence to 
prove that '‘such an animal is a trove;’’ and 
this is approved, because it is possible that he 
may have obtained possession of the animal 
by usurpation, and in a case of usurpation 
the magistrate does not give an order for sub- 
sistence, but directs the thing usurped to be 
restored to the owner, except in a case of 
deposit, which cannot be proved without 
evidence; the production of evidence, there- 
fore, is essentially requisite, in order that the 
actual state of the case may be ascertained. 

Osyjection —Evideice is not admissible 
without an adversary; and in the case in 
question there is no adversary :—how, there- 
fore, can evidence ke admitted ? 

Rep.iy.—The evidence. in the present case, 
is not required for the purpose of a judicial 
decree, so as to make the existence of an 
adversary a necessary condition. 

If the finder have no evidence, the order 
for subsistence must be conditioned upon the 
veracity of his declaration —Ir the finder 
say: ‘lI have no evidence of the animal 
being with me as a trove” still as it is 
apparent that it is a trove, the magistrate 
must say, ‘‘Subsist this animal, provided 
your declaration be truel’’ and then, if the 
finder’s declaration be true, he will have a 
claim upon the owner for the subsistence 
but not if he be an usurper. 

The finder has no claim upon the owner for 
the subsistence, unless the magistrate ex- 
pressly declare, in his order, that the owner 
is responsible for the same;—It is here 
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necessary to remark that what ig advanced 
above, that ‘‘ the magistrate must adjudge 
subsistence to be given, making the same 
a debt upon the owner of the animals,” 
plainly implies that the finder will have no 
claim upon the owner for such subsistence, 
upon his appearing at a time when the trove 
has not yet been fold, unless the magistrate, 
in his decree, direct that ‘‘ he shall have 
such a claim upon him;’’—but if the magis- 
trate should not thus have rendered the 
subsistence a debt upon the owner, the finder 
would have no claim upon him for it:—this 
is approved doctrine. Some say that the 
finder has a claim upon the owner for the 
subsistence, where he furnishes it by order 
of the magistrate whether the magistrate 
may have explicity declared the same to be 
a debt upon the owner or not. 

But he may detain the trove from the owner 
untilhebe paid for the subsistence;—Upon 
the owner appearing, the finder is at liberty 
to detain the trove, until he pay him for the 
subsistence; because the finder has preserved 
the trove, and kept it alive by subsisting it. 
The case is therefore the same as if the owner 
had obtained his right of property through 
the finder ; and consequently the trove re- 
sembles an article of sale; that is, in the 
same manner as the seller is entitled to 
detain the article sold until the purchaser 
produce the price, so also, the finder is 
entitled to detain the trove until the owner 
produce an equivalent for the subsistence. 
The finder, moreover, resembles a person 
who apprehends and brings back a fugitive 
slave, that is, jn the same manner as that 
person is entitled to detain the slave on 
account of a recompense (since it may be 
said that he has preserved him), so also, the 
finder is a liberty to detain the trove on 
account of the subsistence to be afforded to 
it, since he has thus preserved it alive. 

If, however, the trove perish in the finder’ s 
possession after detention, he has no claim. 
—Ir is to be observed that the debt for subsis- 
tence is not extinguished by the circums- 
tance of the trove perishing in the hands 
of the finder, before his detention of it: but 
it is extinguished by the trove perishing in 
l i. Lands after detention, because by deten- 
tion it is placed in the same state asa pledge, 
and as debt is extinguished by the destruc- 
tion of the pledge, so in the same manner the 
debt for subsistence 1s extinguished by the 
trove perishing after detention. 

T roves of unlawful articles are to be adver- 
tised and diposed of jn the same manner as 
those of lawful artic es.—-T RovES of lawful 
articles and of unlawful are the same, ip 
this respect, that the finder is to advertise 
them for a year. Shafei contends that an 
icle is to be advertised until 


unlawful artic 
the owner appear, because the Prophet has 


declared “A trove of a FORBIDDEN thing is 
not lawful to any but the MOONSHID’’ (that 
is, the claimant or the owner): and it thus 
appearing that the trove is unlawful to any 
except the owner, it is indispensable that 
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the finder advertise it until the owner ap- 
pear; and he restore it to him; for it must 
not be bestowed in alms. The arguments of 
our doctors upon this point are twofold :— 
FIRST, the Prophet has said, ‘‘ Advertise the 
trove by its marks,* and then continue to 
advertise it fora year,” in which no distinc- 
tion is made between a lawful article and an 
unlawful :—Seconpty: the unlawful article 
in question is a trove: and if, after the 
expiration of the term of advertisement, ıt 
be bestowed in alms, the owner's right of 
property in it still continues in force ; ¢ and 
such being the case, the finder may bestow 
it in alms, after the expiration of the term 
aforesaid, in the same manner as any other 
troves.—With respect to the saying quoted 
by Shafei, the explanation of it, that a 
trove of a forbidden thing is lawful only to 
the Moonshid (that is, to the advertiser, or 
person who makes notification of it), and 
that it is not lawful for any person to take it 
for his own use.f A trove of a forbidden 
thing is particularly adverted to in this say- 
ing, because such a trove must be adver- 
tised, although it appear to be the property 
of strangers (who are continually passing 
through the country), and ifit were not for 
such an injunction, people might apprehend 
that, as being the property of strangers who 
will probably never return to demand it, the 
advertising is useless, 

The claimant of a trove must prove his 
right by evidence ; but it may be delivered to 
him upon his describing the tokens of it: in 
this case, however, the magistrate cannot 
compel a surrender.—IF a person appear, 
and lay claim to a trove, it is not to be given 
to him until he produce evidence. If how- 
ever, the claimant describe the tokens of the 
trove, by mentioning the weight of the dirms 
(for instance), or the purse in which they 
are contained, and its tying, it may be law- 
fully given to him: but the magistrate is 
not to use any compulsion upon this point. 
Malik and Shafei allege that the magistrate 
may compel the finder to give up the trove; 
because he merely disputes with the claimant 
the possession of the trove, and not the right 
of property in it ; and such being the case, a 
description of the tokens is made a con- 
dition as the parties dispute concerning the 
possession, but the production of evidence 
is not made a condition, as they do not 
dispute concerning the right of property. 

® Literally, ‘' advertise the BAG or PURSE 
containing the trove, and its tying and then 
advertise the TRove for a YEAR.’’ . 

TAs he still has a claim of restitution, 
(See p 2:0)- 

{The difference here turns solely upon 
the sense in which the term Moonshid is to 
be taken. Moonshid literally signifies a 
person who points to the place where any 
thirtg is Icst,—a description which applies 
equally to the loser or the finder. Shafei 
takes itin the former sense, and Haneefa in 


the latter. 
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The argument of our doctors is that 
pOssession or seisin is a right which may 
be desirable, inthe same manner as actual 
property in a thing, wherefore no person 
1s entitled to claim the possession of it but 
through proof, that is, through evidence, 
in the same manner as no one is entitled to 
claim the property in it, but through evı- 
dence :—but yet it is lawful for the finder to 
surrender the trove to the claimant, upon his 
describing the tokens, because the Prophet 
has said, ‘‘ If the owrer appear, and describe 
the thing which contains the trove, and the 
quantity of the contents, let the finder sur- 
render it to him :’'—that is, it is allowable to 
surrender it to him; for the ordinance here 
is merely of a permissive nature, since it 
appears, in the Hadees Mashhoor, that the 
claimant must produce evidence, and the 
defendant must swear,—which evinces that 
the command contained in this saying isofa 
permissive and not of an injunctive nature, 
otherwise it would not be incumbent upon 
the claimant to produce evidence. 

The finder surrendering a trove upon de- 
scription of the tokens, without evidence, 
must take security from the claimant.— 
Wuen the claimant describes the tokens of 
the trove, without producing evidence, and 
the finder surrenders it to him, it is incum- 
bent on the finder to take security from him 
out of caution ; * and concerning this point 
there is no difference of opinion (according 
to the Rawayet Saheeh) because here the 
finder requires the security for himself. f 
This is contrary to the case of security re- 
quired in behalf of an absentee heir :—that 
is, where the Kazee distributes the effects of 
a person deceased among such of his heirs as 
are present,—in this case there is a difference 
of opinion concering his requiring security 
of the present heirs, in behalf of an absent 
heir, provided such should hereafter appear— 
for, according to Haneefa, security is not 
required in be:alf of the absentee heir, but 
according to the two disciples security is so 
required. 

The finder is not to be compelled to surren- 
der the trove. although he acknowledge the 
right of the claimant.—Ir any person claim a 
trove and the finder verify his claim, yet 
some say that the Kazee must not compel 
him to surrender the trove :—similar to the 
case of an agent empowered to take Posses- 
sion of a deposit ; in other words, if any per- 
son plead that ‘‘ he is an agent empowered to 
take possession of a deposit from such a 
person.’’ and the trustee verify his declara- 
tion, yet he is not compelled to surrender the 
deposit to the agent; and so here likewise. 
Some, on the contrary, say that compulsion 
*Lest another person should afterwards 
appear, and prove the trove to belong to 
him, by evidence. 

t He takes the security in his own behalf, 
and not in behalf of any future possible 
claimant, who, if he should appear, has re- 
course to him for restitution, 


Book XI] 


TROVES 


213 


Sa ae ht eet Be es i ee 


may be used, because in the case in question, 
the owner is a person unknown, whereas, in 
the case of a deposit, the owner of the deposit 
is a person who is known, whence the pos- 
sessor cannot be compelled to surrender it to 
the agent, he nat being the owner. 

_A trove cannot be bestowed in alms upon a 
rich person.—THe finder must not bestow the 
trove in alms upon a rich person, because the 
Prophet has said, “If no owner of a trove 
property appear, BESTOW IT IN ALMS ;’’—and 
it 1s not lawful to bestow alms upon an 
opulent person ; a trove, therefore, resembles 
Zakat. 


Nor can the finder (if rich) lawfully con- 
vert it to his own use.—-Ir the finder be in 
opulent circumstances, it is not lawful for 
him to derive any advantage from the trove. 
Shafei affirms that this is lawful, because the 
Prophet said to Yawabee, who had found an 
hundred deenars, “If the owner come, sur- 
render the trove to him; but if not, make 
use of it ;’’—and yet Yawabee was in opulent 
circumstances. Moreover, the use of the 
trove is allowed to the finder, where he 
happens to be in indigent circumstances, 
only in order that this permission may be a 
motive to him to take up the trove, in sucha 
manner that it may be preserved; in other 
words, the finder, in hope of this advantage, 
will take up the trove fromthe ground, and 
it will thus be preserved from perishing. 
Now, the poor and the rich are both alike in 
this particular ; and consequently, the finder 
who is rich may lawfully convert it to his 
own use, inthe same manner as one who is 
poor. The argument of our doctors is that a 
trove is the property of another, and hence it 
is not allowable to derive an advantage from 
it without his permission, because the pas- 
sages in the sacred writings which prohibit 
the enjoyment of another’s property are 
generally expressed —The use, moreover, is, 
permitted to the poor (contrary to what 
analogy would suggest), in consequence of 
the saying of the Prophet already mentioned, 
and of the opinion of all the doctors; and 
therefore, any others than those remain 
under the original predicament, which is an 
inhibition of the use.—Wéith respect to what 
Shafei urges (that ‘‘the use of the trove is 
allowed to the finder where he happens to be 
in indigent circumstances, only in order that 
this permission may be a motive to him to 
take up the trove, so that it may be preserved, 
in which particular the rich and the poor are 
both alike),’’ we reply that this reasoning is 
not admitted; because a rich person may 
sometimes take up a trove from the ground 
under the idea that he may himself possibly 
become a pauper within the term prescribed 
for advertisement and a poor person, on the 
other hand may sometimes neglect to take 
up a trove, under the idea that he may, 
poy become rich within that term ; what 

hafei urges, therefore, under this idea, is 
no ground of argument. With respect to 
the instance adduced of Yewabee, it is to be 
considered that he converted the trove to his 


own use by permission of the Imam; and the 
use of a trove, by permission of the Imam, is 
lawful. 

The finder, if poor, may convert the trove 
to his own use, or, if rich, may bestow it upon 
his poor relation.—Ir the finder of a trove be 
poor, h e need not hesitate to make use of the 
trove, s ince * in such a disposal of it a kind- 
ness is performed bothto the owner and to 
the finder.t Upon the same principle, also, 
it is lawful to bestow it upon any other poor 
person ; thus if the finder be rich, and his 
parents, children, or wives poor, he may 
bestow the trove in alms upon them, for the 
reason above alleged. 


BOOK XII 
OF IBBAK, OR THE ABSCONDING OF SLAVES. 


[Slavery being abolished. this subject has 
been omitted ] 


BOOK XIII. 
OF MAFKOODS, OR MISSING PERSONS. 


Definition of Mafkood.—Marxkoop, in its 
literal sense, means lost and sought after. 
In the language of the Law it signifies a 
person who disappears, and of whom it is not 
known whether he be living or dead, or 
where he resides. 

When a person disappears, the Kazee 
must appoint a trustee to manage his affairs. 
—Ir a person disappear, and it be not known 
whether he be dead or alive, or where he 
resides, the Kazee must appoint some person 
to look after his property ; and to manage his 
affairs, and maintain his rights: because the 
Kazee is appointed for the purpose of attend- 
ing to the interests of all suchas are unable 
to attend to their own concerns; and as a 
missing person is of this description (whence 
he stands in the same predicament with an 
infant or an idiot), it is for his interest to 
appoint a person to look after his property 
and manage his affairs. 

Who is empowered to take possession of all 
acquisitions urising to him.—By what is above 
stated, that “the person appointed by the 
Kazee shall maintain the rights of the missing 
person,’’ is meant that this person shall take 
possession of all acquisitions arising to the 
missing person from his tenenents, lands, or 
effects, and also of such debts as are acknow- 
ledged by his debtors ;—and that he shall also 
prosecute for debts owing in consequence of 


*After having duly advertised it, as before 
directed. 

+Because the finder thus obtains a relief 
from his wants, and the owner has the merit 
of the charity. 
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contracts entered into by himself* and which 
are disputed by the debtor, as the rights of 
the contract appertain to him, he being the 
contractor. 

But cannot prosecute for disputed debts, 
or deposits.—Bur he is not to prosecute on 
account of debts owing in consequence of any 
contract entered into by the missing person, 
and which are disputed by the debtors; nor 
can he prosecute for the missing person’s 
share in lands or effocts, in the hands of a 
third person, who disputes the same : because 
he is neither the principal, nor the deputy of 
the principal, being no more than merely an 
agent for seisin on the part of the Kazee, 
who is not empowered to prosecute, accord- 
ing to the united opinion of our three doctors; 
—for their only difference of opinion is with 
respect toan agent for seisin appointed by 
the proprietor himself, in a case of debt 
whom Haneefa holds to be empowered to 
prosecute, whereas the two disciples deny 
him this power.—The reason of this is that if 
it were lawful for the Kazee’s agent for 
seisin to prosecute, andhe were to prosecute 
accordingly, and the debtor to produce evi- 
dence proving that the missing person had 
already received the debt, or discharged it, 
the Kazee must necessarily pass a decree 
accordingly, and this would be a decree 
against an absentee, which is unlawful.— 
It is not lawful for him, therefore, to prose- 
cute, except where the Kazee is of opinion 
(with the sect of Shafei), that itis lawful to 
pass a decree against an absentee, and he 
directs accordingly, in which case it is 
lawful, because a decree is of where it 
is passed in any case concerning which there 
is a difference of opinion.t 

OsjECTION.—The point upon which the 
difference of opinion rests, on the present 
occasion, is the decree itself ; and hence the 
case requires that the validity of the decrce 
be suspended upon the warranty of another 
Kazee.{ 

Repty.—The decree itself is not what the 
difference of opinion rests upon in the 
present instance, but the cause of the decree, 
namely, the evidence, the point of difference 
being, merely, whether evidence, where 
there is no actual prosecutor, amounts to 


On behalf of the Mafkood or missing 
person. 

+That is, where the Kazee may happen to 
dissent in opinion from the Haneefite doctors. 
The Arabic copy simply gays ‘‘in which case 
itis lawful, because the Kazee is a person 
supposed to be possessed of judyement and 
learned in the Law.” What is here ad- 
vanced affords a striking instance of the 
power ofa Kazee, and the latitude allowed 
to him in passing his decrees. 

{Because this Kazee being himself a 
representative of the Mafkood, or missin 
person, and consequently a part concerne 
in the decree, cannot carry it into effect, 
without such authority, 
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proof ?—and where the Kazee is of opinion 
that the evidence amounts to proof, and 
ate accordingly, his decree is legal and 
valid. 

The missing person’s perishable effect 
must be told.—It is to be observed that if 
there be, among the effects of the missing 
person, articles, of a perishable nature (such 
as fruit, andso forth) the Kazee must sell 
them : because, as the preservation of them 
both in substance and in effect is imprac- 
ticable, they are to be preserved in effect. 

But not those which are unperishable.— 
But he is not to sell any articles not liable to 
nerish, either on account of subsistence, or 
for any other purpose, because the Kazee is 
invested with authority, with respect to an 
absentee, for the conservation of his property 
and hence it is incumbent upon him to pre- 
serve it in substance where that is prac- 
ticable. 

Subsistence must be afforded, out of the 
effects, to the parents and children of the 
missing person; and toall others who ; with 
out a decree, were entitled to it during his 
presence —T ue Kazee isto give subsistence 
to the wife and children of a missing person 
out of his property. This rule is not re- 
stricted to his immediate children, but 
extends to all related to him in the time of 
paternity, such as the father, the grand- 
father, the son’s son, and so forth; for it is 
arule that every person entitled to a sub- 
sistence from the property of the missing 
person whilst he was present, independent 
of an order from the Kazee (such as his 
infant children, and adult daughters, or 
adult sons who are disabled) must in his 
absence be furnished with a subsistence, out 
of his property, by the Kazee :—but to those 
who, whilst the missing person was present, 
had no right to subsisterce independent of 
an order from the Kazee (such as brothers, 
sisters, or maternal uncles or aunts), no sub- 
sistence is, in his absence, to be furnished by 
the Kazee, because these are entitled to a 
subsistence only through a decree, and a 
decree against an absentee is illegal. By 
the property of the missing person, as here 
mentioned, is meant money, because the 
right of the above persons is meat and 
clothing, and where those are not to be 
found among the missing person’s effects, 
there is a necessity for the Kazee to decree 
the value; and the value consists of cash. 
Bullion (that is, uncoined gold and silver) is 
in this respect subject to the same rule with 
cash, since that also admits of being given 
as value, inthe same manner as cash. This 
is where the Kazee has money in his hand. 

Where there are no effects in the Kazee’s 
hands, he may furnish the subsistence from 
debts or deposits, the property of the missing 
person —Ir, however, there te no money in 
his hands. but there happen to be some in 
trust, in the hands of another persons,—or a 
debt owing from some other person, the 
Kazee is in that case to provide the subsis- 
tence from such deposit or debt, where the 
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trustee or debtor acknowledges the deposit 
or debt, and also the marriage or parentage, 
This acknowledgment. however, is neces- 
sary only where these points are not fully 
known to the Kazee; for if they be fully 
known to him, the acknowledgment is not 
requisite.—If, on the other hand, some of 
these points be known (such as the debt 
and the deposit), and others unknown (such 
as the marriage or the parentage), or vice 
versa, in this case the acknowledgment is 
requisite with respect to that which is 
unknown : this is approved. If the trustee 
or debtor furnish the subsistence without an 
order from the Kazee, the trustee is respon- 
sible for such disbursement, and the debtor 
is not discharged from his debt, because in 
so doing they have not paid anything either 
to the owner or to his representative: con- 
trary to where they furnish subsistence by 
order of the Kazee, because he appears as 
representative of the owner. 

Ir the trustee or debtor deny the deposit 
or debt, together with the marriage and 
parentage, or if they deny the marriage and 
parentage only, in this case the persons en- 
titled to subsistence cannot be admitted, as 
plaintiffs, to prove and establish those points 
which the trustee or debtor denies ; because 
aclaim is not admitted, unless it be laid 
against 2ither the principal, or his represen- 
tative; and the principal, in the present 
instance, is absent; and the debtor or 
trustee are not either actually or virtually 
his representative ?—they evidently are not 
actually so, because he has not constituted 
any person his agent; nor are they virtually 
so, because, in the prosecution of the plain- 
tiff’s claim against the absentee, the specifi- 
cation of the occasion * of the claim is no 
good plea for the establishment of his right 
(namely, subsistence from the property in 
the debtor's or trustee’s hands),—since, in 
the same manner as subsistence is due from 
that property, it is also due from any other 
property belonging to the missing person :— 
the debtor or trustee are therefore not vir- 
tually the missing person’s representatives. 

The Kazee cannot effect a separation be- 
tween a missing person and his wife.—TuHe 
Kazee is not empowered to effect a separa- 
tion between a missing person and his wifc. 
Malik maintains that, at the expiration of 
four years the Kazee may pronounce a sepa- 
ration, after which the wife is to observe an 
edit of four months and ten days, such being 
the edit of widowhood.—and she may then 
marry whoever she pleases; becauses Omar 
thus decreed with respect toa person who 
disappeared from Medina ; and also, because 
a missing person, by his absence, obstructs 


— 


* Meaning, the circumstance of ‘‘the trustee 
or debtor having property belonging to the 
missing person in his hands,” which is not 
admitted asa plea on behalf of the plaintiff, 
since his subsistence is equally due from any 
other part of the missing person’s property, 


the woman’s right :--the Kazee, therefore 
must pronounce a separation between the 
parties after the lapse of a certain time, 
because of the analogy this case bears to 
that of Aila, or of impotence ;—that is to 
say, in the same manner as, ina case of Aila, 
an irreversible divorce takes place at the end 
of four months,* on account of the husband, 
by Aila, obstructing his wife’s right,—and in 
the same manner also as ina case of impo- 
tence, the Kazee pronounces a separation f 
at the end of the year, on account of the 
husband thus obstructing his wife’s right,— 
so likewise, in the case in question, the’ Kazee 
must pronounce a separation, for the same 
reason :—-and the case of absence being 
equally analogous to a case of Aila and 
of impotence, the length of the term is ad- 
justed with a regard to both, by adopting 
the number four from Aila, and the term 
year from impotence, so as to make practice 
in this particular accord in the same manner 
with the other two. The arguments of our 
doctors upon this point are twofold.—Frrsr, 
the PROPHET once declared, with respect to 
the wife of a missing person, ‘‘She is his 
wife until such time as his DEATH or DIVORCE 
shall appear :’’ and Alee also said, with re- 
spect to the wife of a Mafkood. ‘‘ She isa 
mourner, wherefore she must be patient, until 
she be perfectly informed of his death, or of 
his having divorced her.’’—Sreconp ty, the 
existence of the marriage is notorious; and 
as the mere disappearance of the husband is 
not a sufficicnt cause of separation, and his 
death bea matter of uncertainty, it follows 
that the marriage cannot be dissolved, because 
of the doubt. With respect to the authority 
of Omar, as cited by Malik. we reply that he 
afterwards adopted the opinion of Alee —As 
to what he farther urges respecting the 
analogy between the case in question, and 
a case of Aila, itis not admitted ; because 
*Aila, in times of ignorance, was an imme- 
diate divorce, but the law afterwards con- 
stituted ita deliberate divorce’{ and hence 
it is that Aila occasions a separation.§—In 
the same manner also the analogy urged by 
him between the case in question and a case 
of impotence is not admitted ; because where 
a husband disappears, it is possible that he 
may reappear, whereas it is not possible that 
an impotent person should recover his virility, 
after his impotence has continued for above 
a year, 

The missing person ts to be declared a 
defunct :—-WHEN one hundred and twenty 
years shall have elapsech from the day of the 
missing person’s birth, he isto be declared 


*See vol. I. p. 109. 

+See vol I. p. 126. 

Arab. Talak Mowyjil, meaning a divorce 
which is to take place within a certain time. » 

§ That is to say, itis for this reason, and 
not because of the husband obstructing his 
wife’s right, as supposed by Malik. 
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defunct.*—The compiler of Hedaya remarks 
that Hassan has related this as an opinion of 
Haneefa. According to the Zahir Rawayet, 
this point is to be determined by the decease 
of the co-evals of the missing person, or of 
his equals—that is, those who are known to 
resemble him in health and habits of body. 
It is recorded from Aboo Yoosaf that the term 
is one hundred years.—Some of the learned, 
again, fix it at ninety years. Analogy re- 
quires that the term should not be fixed at 
any particular period, such as one hundred 
years, or ninety years, since to fix a time 
merely from judgment or opinion is illegal : 
but yet it is requisite that it be fixed by some 
specific standard, such as the demise of the 
missing person’s co-evals, because, if no 
criterion whatever were established, his 
decease could never be declared. 

At the end of ninety years from his birth. 
—Tue benevolence of the law, however, 
suggests that the term be fixed at ninety 
years, as this is the shortest fixed term men- 
tioned,t and itis difficult to ascertain any- 
thing respecting the circumstances of the 
missing person’s co-evals or equals. 

When his wife is to observe an edit of 
widowhood.—U pon the death of the missing 
person being duly declared, his wife must 
observe her edit for four months and ten 
days from the date of the declaration, such 
being the edit of widowhood. 

And his property is divided among his living 
heirs.—AND his property is to be divided 
among such of his heirs as are then living ; 
the case, therefore, is the same as if he had 
actually died upon the instant of the decla- 
ration, and hence any person who died pre- 
vious to the declaration does not inherit of 
him. 

A missing person's right of inheritance 
froma relation cannot be established during 
his disapperance.—Ir the relation of a mis- 
sing person die during his disappearance, 
the missing person is not an heir, because 
his existence at the time is established 
merely from circumstances, as having been 
once known, and consequently accounted to 
continue so long as nothing appears to the 
contrary. Now mere circumstantial evidence 
is but weak, and therefore incapable of con- 
stituting proof to a claim (that is, to the 
establishment of a thing as yet unestab- 
lished) : although it constitute proof sufficient 
for repulsion (that is to say, to prove the 
continuance of a thing already established). 

But his portion is held in suspense.—WITH 
respect to the expression “the missing per- 
son ix not an heir,” it means that, whatever 
may be his portion of inheritance, he does 
not obtain a preperty in it, but it is held in 
suspense ; because his being in life is doubt- 


*This is the rule in the Soona. The com- 
piler of the Hedaya, however, has fixed it at 
ninety years, as appears a little below. 

t By any of the law doctors or commen- 
tators. 


ful; and this is a sufficient cause of sus- 
pense. 

And at the end of the ninty years (if he do 
not appear in the interim), is divided among 
the other heirs.—Ir, therefore, he afterwards 
appear to be living, it goes to him ; but if 
there be no evidence of his being in life 
when ninety years have elapsed, his portion, 
which has heen so suspended, is then to be 
distributed among those who were heirs to 
the original proprietor at the periol of his 
demise, as in the case of embryos in the 
vomb. Inthe same manner, also, if a per- 
son make a bequest to a missing person, and 
the testator die, the bequest does not take 
place, but is held in suspense, because be- 
quest stands upon a similar footing with 
inheritance. 

Disposal of inheritance in case of a co- 
heir.—It is a rule that if there be another 
heir beside the missing person who is not 
entirely precluded by the missing person, 
but whose right is diminished by his inter- 
vention, this heir is to receive that which is 
the least of the two portions of inheritance 
and the remainder is held in suspense. If, 
on the other hand, there be an ther heir, who 
is entirely precluded by the missing person, 
no part of the inheritance is to be paid to 
him, but the whole portion of inheritance 
must be held in suspense. An example, in 
illustration of this case, is as follows :—A 
person dies, leaving two daughters, and a 
son who has disappeared ; and also a son’s 
son, anda son’s daughter ; and his estate is 
in the hands ofa stranger: and the above 
heirs and the stranger, all agree that the 
son of the deceased isa missing person ; and 
the two daughters demand their inheritance ; 
in which case they are paid their moiety out 
of the deceased’s estate, as this is their un- 
doubted share : but the other moiety, which 
is the portion of the missing person, is held 
in suspense, and no part of it paid to the 
con’s children, because they are entirely 
precluded by the missing person if he be 
living, and are therefore not entitled to re- 
ceive the inheritance, because of the doubt : 
and this remaining moiety is not to be taken 
out of the hands of the stranger, unless he 
be discovered in some dishonest practices— 
Opposite to the example of the missing per- 
son is the case ofa fnetus in the wom), for 
whom a child's inheritance is reserved, 
according to an opinion upon which decrees 
are passed. lf, also, there be another heir 
beside the foetus, whois not in any circum- 
stance precluded, nor his portion altered by 
the intervention of the foetus, his complete 
portionis paid to him: but if this heir be 
such asis entirely precluded by the inter- 
vention of the foetus, nothing whatever is 
paidtohim. Thus, ifa man die, leavinga 
maternal sister and a pregnant wife, nothing 
whatever is paid to the sister, as she is 
entirely precluded from inheritance by the 
intervention of a child whether male or 
female. If, on the other hand, the heir be 
one whose share is altered by the interven. 
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tion of the fetus, in this case the smaller 
of the two portions is paid to him, as this 
smaller share is his undoubted right, in the 
same manner as in the case of a missing 
person. For instance, a man dies, and 
leaves a pregnant wife, and a mother who 
acknowledges the pregnancy, in which case 
the wife is paid an eighth and the mother a 
sixth ; because, if the fætus be born alive, 
the wife would receive aneighth, and the 
mether a sixth ; but if it be not born alive, 
the wife would receive a fourth, and the 
mother a third. A sixth and an eighth 
are therefore paid immediately, as these 
are their portions at all events. 


BOOK XIV 


OF SHIRKAT, OR PARTNERSHIP 


Definition of Shirkat.—SuHirkaT. in its 

primitive sense, signifies the conjunction of 
two or more estates, in sucha manner, that 
one of them is not distinguishable from the 
other. The term Shirkat, however, is ex- 
tended to contracts, although there be no 
actual conjunction of estates, because a con- 
tract is the cause of such conjunction. In 
the language of the Law it signifies the 
union of two or more persons in one con- 
cern. 
Partnership is Lawful :—PARTNERSHIP is 
lawful, because in the time ofthe Prophet 
men were accustomed to have transactions 
in partnership, and the Prophet confirmed 
them therein. 

And of two kinds; by right of properiy 
and by contract.—PARTNERSHIP is of two 
kinds, shirkat Milk, or partnership by the 
right of property, and Shirkat Akid, or part- 
nership by contract. : 

Partnership by right of propertyis either 
optional, or compulsive ; and does not admit 
of either partner acting with respect to the 
other's share. —SHIRKAT MILK applies where 
two or more persons are proprietors of one 
thing ;—and itis of two different natures, 
optional and compulsive :—optional, where 
two persons make a joint purchase of one 
specific article: or where itis presented to 
them asa gift, and they accept of it; or 
where it isleft to them, jointly, by bequest, 
and they accept of it ;—-or where they both 
obtain possession, by conquest, of one specific 
article in an enemy’s country ;—or where 
they unite their respective properties in such 
a way is that one is not distinguishable 
from the other (such as the mixture of wheat 
with wheat).—or where it may be difficult to 
distinguish them (as in a mixture of wheat 
with barley) :—and compulsive, where the 
properties of two persons become united 
without their act, under such circumstances 
as render it difficult or impossible to distin- 
guish between them ; or: where two persons 
inherit one property. [n this species of 
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partnership, therefore, it is not lawful for 
one partner to perform any act with respect 
to the other’s share, without his permission 
each being asa stranger with respect to the 
other's share. It is, however, lawful for 
either partner to sell his own share to the 
other partner, in all the cases here stated :— 
and he may also sell his share to others 
without his partner's consent, excepting 
only in cases of association ora mixture of 
property, for in both these instances one 
partner cannot lawfully sell the share of the 
other to a third person without his partner’s 


permission. The distinctions upon this 
a are related in the Kafayat-al-Moon- 
tihee. 


Partnership of contract —SHIRKAT AFD 
or partnership by contract, is effected by 
proposal and consent,—that 1s, by one per- 
son saying toanother, “ I have made you 
my partner in such a property,” &c. and the 
other replying ‘* I consent :”’ and it is a con- 
dition of the contract that the concern re- 
specting which it is made be of sucha nature 
as to admit of delegation, in order that the 
acquisition arising from it may be partici- 
pated in by both parties, and that thus the 
effect or design may be _ established,—in 
other words, that the acquisition may be- 
come equally the property of both. 

Is of four descriptions, by reciprocity, in 
traffic, in arts. and upon personal credit.— 
PARTNERSHIP by compact is of four kinds, 
viz : 

I —Shirkat-Mofawizat, or partnership 
by resiprocity. 


II.—Shirkat-Aiman, or partnership in 
traffic. ee 

III.—Shirkat-Sinnaia- or partnership in 
arts. 


or partnership 


IV. ~Shirkat-Woodjooh, 
upon personal credit. 

Description of partnership by reciprocity. 
—Shirkat-Mofawizat, or partnership by re- 
ciprocity, is where two men, being the equals 
of each other, in point of property privi- 
leges, and religious persuasion, enter into 
a contract of co-partnership :—because this 
species of partnership is an universal part- 
nership in all transactions, where each part- 
ner reciprocally commits the business of the 
partnership to the other, without limitation 
or restriction : for the term Mofawizat, in its 
literal sense, means equality. 

It requires equality in point of capital :— 
Ir is therefore indispensable that a perfect 
equality exist throughout, in the property, 
that is, in the partnership capital, such as 
dirms and deenars.—\No regard, however, is 
paid to an excess in anything beyond the 
partnership capital, such as goods or effects, 


lands, or debts.) 
And of privileges ;—In the same manner, it 


* Che commentators define it partnership 
in purchase and sale. The term does not 
admit of any literal translation. 


218 


is indispensable that an equality exist with 
respect to privileges ;* because, if either 
partner were endowed with rrivileges not 
vested inthe other, there could be no perfect 
equality. 

And similarity of religion and of sect.—IN 
the same manner also, equality is indispen- 
sable in point of religion and of sect, as shall 
be hereafter demonstrated. Partnership by 
reciprocity is lawful, upon a favourable 
construction ;—but, according to analogy, it 
is unlawful. 
Shafei. Malik says, ‘I know not what Mo- 
fawizat is !’’—Analogy would suggest that a 
partnership of this description 1s unlawful, — 
because it includes a power of agency with 
respect toan unknown subject, and also an 
obligation of security with respect to a thing 
underfined ; and as each of these, individully, 
is illegal: it follows that, when united, they 
are illegal a fortiori. The reason for a more 
favourable construction upon this point 1s 
that the Prophet has said, ‘‘Enter into part- 
nerships by reciprocity, for in that there is 
great advantage.’ In this manner, also, 
men had transactions together, no person 
forbidding them Analogy, therefore, is 
abandoned. Ignorance; moreover, in the 
contract in question, is lawful as a depen- 
dant of another circumstance,—that 1s, asa 
dependant of equality ;—in the same manner 
as in a contract of Mozaribat, where the con- 
tract comprehends a commission of agency 
for the purchase and sale of article un- 
known, which commission is in itself illegal, 
but is nevertheless legal in a contract of Mo- 
zaribat, as a dependant of the contract ; and 
so also in the case in question. 

The term reciprocity must also be expressed 
in the contract.—A CONIRACT of reciprocity 
is not complete unless reciprocity be cx- 
pressly mentioned in it, by the parties de- 
claring ‘‘we are partners, in a partnership 
by reciprocity,’"—because the conditions o 
it cannot otherwise be known. If however, 
in entering into such a contract, they declare 
all the conditions of it, the contract is lawful, 
although the term reciprocity be not parti- 
cularly expressed in it, because regard is had 
to the sense, and not to the letter. 


It is lawful between free adults, whether 
Mussulmans or Zimmees —A CONTRACT of 
reciprocity is lawful between. ta adults who 
are free, whether they be both Mussulmans, 
or both Zimees, since, in either case, an 
equality exists between the parties. If one 
of them, also, be a scriptural Zimmee,f and 
the other a Pagan, the contract is lawful, 
because infidelity is one general description 
with respect to faith, and hence equality in 
point of religion exists in this instance. 

It is not lawful between a lave and a free 
man or an infant and an adult—A con- 
TRACT of reciprocity is not lawful between a 
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®Arab. Tissirraf; that is, power of action. 
+A Jewish or Christian subject of the 

Mussulman government. 
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slave and a freeman or between an infant 
and an adult; because equality does not 
exist in those instances ;—as an adult free- 
man is competent to transact buisness, and 
to give bail whereas a slave is not compe- 
tent in either of those points but by con- 
sent of his master; and an infant is not at 
all competer.t to give bail, nor to transact 
business, but by permission of his guardian. 

Or a Mussulman and an infidel .—A coN- 
TRACT of reciprocity is not lawful betweena 
Mussulman and an infidel, according to 
Haneefa and Mohammad Aboo Yoosaf 
alleges that it is lawful, because equality 
exists between those in point of agency and 
bail, since in the same manner as ıt is lawful 
fora Mussulman to be an agent ora surety, 
so is it also for an infidel : and with respect 
to those particular transactions which are 
lawful to one of those, and not to the other 
(such, for instance, as dealings in wine or 
pork), they are not regarded, in the same 
manner as a similar difference is not re- 
garded where a Haneefite enters into a con- 
tract of reciprocity with a follower of Shafei, 
for here the contract is lawful, notwith- 
standing the different tenets of those sects 
respecting wilful dealings in the offspring of 
Tasmeeas,* which are held to be lawful by 
the followers of Shafei ; but which are 
deemed illegal by the Haneefites, as being 
(according to them) forbidden. Such a con- 
tract, however between a Mussulman and a 
Zimmee is nevertheless abominable (accord- 
ing to Aboo Yoosaf) ; as Zimmees frequently 
enter into engagements of an unlawful 
nature, in consequence of which a Mussul- 
man might fall into what is prohibited. 
The argument of Haneefa and Muhammed 
is that the two persons in question are not 
upon an equality in point of power of 
action,—because, if a Zimmee purchase wine 
or pork with the capital stock. the purchase 
is valid, whereas, if a Mussulman were to 
purcha e these articles it is invalid: hence 
the parties are not upon an equal footing in 
point of transaction, 

Nor between two slave, two infants. or 
two Mokatibs —A CoNTRACT of reciprocity is 
not valid between two slaves, two infants, 
or two Mokatibs, because a contract of 
reciprocity is founded upon each party being 
surety for the other, and the bail of such 
persons is invalid. It is to be observed, 
however, that on all occasions where a con- 
tract of reciprocity proves invalid from the 
non-existence of some of its conditions, and 
those conditions are not requisite in Ainan 
(or partnership in traffic), the contract of 
reciprocity) becomes a contract of partner- 
ship in traffic because of the existence ofall 
the conditions req'tisite in such a contract. 

It comprehends both agency and bail.—A 
CONTRACT of reciprocity comprehends the 
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*Tasmeeas are camels turned loose and 
suffered to pasture at large without a herds- 
man, as being dedicated to Gop. 
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properties both of agency and bail. It com- 
prehends the property of agency, because if 
each of the contracting parties were not the 
agent of the other, the end (namely, a 
mutual participation of property), would be 
defeated. It also comprehends the property 
of bail, because if each party were not 
surety for the other, the equality, in certain 
particulars essential to traffic (such as the 
demand of payment from either of them for 
Buran made by the other), could not 
exist. 

A purchase made by either partner is par- 
ticipated between both; except in articles of 
subsistence.—WHATEVER is purchased by 
either of two partners under a contract of 
reciprocity is participated of by both, except 
the food and clothing purchased by the 
partner for himself and his family :—because 
a contract of reciprocity requires that both 
parties be upon a perfect equality: and as 
each is the other’s subsitute in all dealings, 
is follows that a purchase made by one is 
equivalent to a purchase by both. This, 
however, is exclusive of such articles as are 
here excepted (which exception proceeds 
upon a favourable construction), as the 
articles in question must be excluded from 
a contract of reciprocity, necessarily, because 
there is perpetual occasion for them: for 
one partner cannot be made answerable for 
the other’s wants; neither can one of them 
expend the property of the other in the 
supply of his own wants; yet the purchase 
of these articles is indispensable; and, on 
account of this indispensable necessity, the 
food and other articles mentioned appertain 
solely to the purchaser. (Analogy would 
suggest that those articles also are partici- 
patedin by both partners, in conformity 
with what was before advanced, that “a con- 
tract of reciprocity requires that both par- 
ties be upon a perfect equality.’’) The »seller 
of the food or clothing is, however, at liberty 
to take the price of his commodity from 
either partner, as he pleases; from the 
purchaser, evidently, since it was he who 
bought the article ; and also from the other 
partner, since he is surety for the purchaser ; 
and in this last case the other partner takes 
from the purchaser a moiety of what he has 
paid to the seller, as having discharged a 
debt of the purchaser out ae property com- 
mon to both. 

A debt incurred by either partner is obli- 
gatoryupon the other.—WHaTEVER debt is 
incurred by either of two partners in reci- 
procity, for a thing in which partnership 
holds, the other partner is responsible for 
the same, in order that equality may be 
established. Of those things in which part- 
nership holds are sale, purchase, and receipt 
of hire or wages :—and of those in which 
partnership does not hold are marriage, and 
divorce for a compensation, composition for 
blood wilfully shed, and composition for a 
subsistence, and offences against the person. 

Bail for property, engaged in by either 
partner, is binding upon the other;—IF a 
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partner in resiprocity become, in behalf of 
a third person, surety for property to a 
stranger, it is binding upon the other part- 
ner likewise, according to Haneefa. The 
two disciples allege that it is not binding 
upon the other partner; because a person’s 
becoming surety for another is a gratuitous 
act* (whence it is that the bail of an 
infant, a Mazoon, or Mokatib, is invalid,— 
and also; that if a person give bail upon his 
deathbed it is valid with respect to a third 
of his property only) :—and as becoming 
surety is a gratuitous act, it is equivalent to 
the act of granting a loan, or giving bail for 
the personal appearance of any one; fin 
other words, if one of two partners in reci- 
procity were to grant a loan to a stranger 
out of the partnership stock, it does not 
affect the other partner, insomuch that the 
right of exacting repayment rests solely 
with the lender, as lending is a gratuitous 
act;—and in the same manner, if one of two 
partners in reciprocity become bail for the 
personal appearance of any one, a requisi- 
tion for the production of the person bailed 
cannot be made to the other partner ;—and 
so likewise in the case in question. The 
argument of Haneefa is that, bail for pro- 
perty is gratuitous in its principle, but in 
its consequence induces a kind of obligation 
or contract ; because in consequence of the 
bail, the surety is entitled to exact of the 
person bailed whatever he pays to his credi- 
tors, provided the bail had been given with 
his concurrenccs It is therefore compre- 
hended in a contract of reciprocity, with 
regard to its continuance (and the circum- 
stance of its continuance is the point in 
question, as we say ‘’ it becomes binding 
upon his partner after becoming so upon 
himself).’’ With respect to what the two 
disciples urge, that ‘a person’s becoming 
sufety for another is a gratuitous act, 
whence the bail of an infant, a Mazoon, of 
Mokatib, is invalid ; and consequently, that 
it is not comprehended ın a contract of 
reciprocity,’ we reply that a contract of 
bail entered into by incompetent persons 1s 
invalid in its principle ; but in the case in 
question it is binding upon the other part- 
ner in the circumstance of its continuance 
only. Bail, therefore, with regard to its 
continuance, as being an_act of exchange, 
bears a relation to traffic; and traffic is 
comprehended in a contract of receiprocity. 
If a dying person, on the other hand, enter 
into a contract of bail, it is valid with 
respect to a third of bis property, in regard 
to its execution, as well as its continuance. 
Thus bail for property is not of a gratuitous 
nature in its continuance, whereas bail for 


* All concessions, or acts of a gratuitous 
description, are admitted in law to affect 


the actor himself. a 
j There isa material difference between 


bail for property, and bail for the person; as 
hoanl large elsewhere. (See Bail), 
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the person, on the contrary, is gratuitous, 
both in its execution and its continuance. 
Hence bail for property is in no respect 
analogous to bail for the person As to what 
the two disciples further urge, that ‘‘ if one 
of two partners in reciprocity were to grant 
aloan toa stranger out of the partnership 
atock, it does not affect the other partner, as 
lending is a gratuitous act’’—it is not 
admitted: because it is recorded from 
Haneefa, that the act of lending does affect 
the partner: if, however, it even were ad- 
mitted by Haneefa, as not affecting the 
other partner, we reply that a loan in 
money is equivalent to the act of lending 
any article of goods or effects; and hence 
the property paid to the lender by the 
borrower may be said to be the same identi- 
cal property which he had borrowed, and 
not a compensation for it (whence a stipu- 
lated time or place of repayment are not 
valid in it), and therefore, that lending does 
not bear the property of exchange. 

Unless it be engaged in without consent of 
the suretee.—All which is here advanced 
proceeds upon a supposition of the bail for 
property having been contracted with the 
concurrence of the person bailed. If, how- 
ever, it be entered into without his con- 
currence, it is not binding upon the other 
partner (according to the Rawayet Saheeh 
of Haneefa), because in a bail so contracted 
the property of mutual obligation or ex- 
change does not exist in its continuance. 
Let it be observed also, that indemnification 
for usurped property, or indemnification 
for damages, stand on the same ground as 
bail for property, as thzse are of retribu- 
tive nature in their principle. 

An accession of property to either partner 
by gift or inheritance resolves a partnership 
by reciprocity into a partnership in traffic.— 
Ir a property* of such a nature as that 
partnership in it is valid, should fall to one 
of two partners in reciprocity, by inheri- 


tance,—or, if any person present him with | 


such property, by gift, and he take posses- 
sion of it,—the contract of reciprocity is 
null, and the partnership becomes a Shirkat 
Ainan, because equality in point of pro- 
perty (such as is capable of constituting 
capital stock) is a condition essential to a 
contract of reciprocity throughout, and this 
does not exist in the present case, as the 
other partner is not a participator in the 
property so acquired by gift or inheritance. 
no principle of partnership therein appear- 
ing with respect to him. The partnership 
by reciprocity, however, is resolved into a 
Shirkat Ainan, or partner-hip in traffic, as 
the case admits of such a partnership, 


equality not being essential thereto; in 
reciprocity, on the other hand, it is 
essential, and consequently reciprocity no 
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* Arab Mal. Meaning property in cash, 
bullion, or other article capable of constitut- 
ing capital stock ; inopposition to Raht and 
Matta, that is, specific goods and effects. 


longer continues. The reason of this is that 
a contract of reciprocity is not of an absolute 
nature: now, ina contract which is not of 
an absolute nature, the rules with respect to 
its continuance and its commencement are 
one and the same: hence an increase of the 
capital stock [of either parties] daring its 
continuance is equivalent to an inequality 
in its commencement; and as an inequality 
of capital, in the commencement of a 
partnership of reciprocity, is prohibitory to 
contracting it. so, inthe same manner, such 
inequality taking place during its continu- 
ance prohibits it ;—the contract of recipro- 
city, therefore, teminates. 

Unless the property be of a nature in- 
cabable of continuing stock —If one of two 
partners in reciprocity inherit goods or 
effects,* these are his sole property ; but the 
contract of reciprocity does not become 
null (and the same rule also obtains if one 
of them inherit land): because, as those 
articles are incapable of constituting capital 
stock, equality with respect to them ıs not a 
con Jition. 


Section. 


Partnership by reciprocity cannot be con- 
tracted but in cash.—ParTNERSHIP by re- 
ciprocity cannot be contracted but in dirms, 
deenars, or fluctuating faloos.t Malik alleges 
that such a partnership is lawful in goods 
and effects, and also in all articles estimable 
by weight (or measurement of capacity, where 
the species is the same, because a partnership 
so contracted respects a known and specified 
capital whence those articles are equivalent 
to money. It is otherwise in a contract of 
Mozaribat : for thit is restricted solely tò cash, 
the legality of it heing contrary to analogy, 
since under this species of engagement a 
profit is acquired on property concerning 
which‘ there is no responsibility (as the 
‘manager is not responsible for the Mozaribat 
stock), and the Prophet has forbidden the 
acquisition of gain upon property in which 
there is no responsibility; the contract, there- 
fore, must not go beyond what is prescribed 
by the t.aw ; and the only thing in which the 
LAW declares Mozaribat to be lawful is cash. 
The arguments of our doctors upon this point 
are twofold.—First, if a contract of recipro- 
city, in goods and effects, were held to be 
legal (as maintained by Malik), it would 
necessarily induce a profit upon a property 
concerning which there is no responsibility ; 
because, upon each partner in reciprocity 
selling his own particular capital (consisting 
of goods and effects), if the goods of one 
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* Arab. Rakht wa Matta. In opposition 
to Mal. l , 

+ Arab. Faloos - Rabiha. Faloos is a 
copper coin of uncertain value. Faloos- 
Rabiha means copper coin on which an ad- 
vantage may be gained (owing to the fluc- 
tuation in its value), and hence the tern 
Rabiha is here rendered fluctuating. 
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partner produce a greater price than the 
goods of the other, the excess of profit upon 
the goods of the former would be due to the 
latter; and this would bea profit from pro- 
perty for which the person who gains by it 
1s not responsible, and in which he has no 
right ; because in this instance the contract 
1s connected with actual goods, and not with 
the semblance of them, such as debts; and 
the goods area trust in the hands of each 
partner respectively ;—whence it is evident 
that a profit is induced upon property con- 
cerning which there is no responsibility It 
is Otherwise with cash, because whatever 
either partner may purchase with the capital 
stock, consisting of cash, the purchase thereof 
is not connected with the actual capital,but 
with its semblance, namely, debt (since the 
price of it is a debt) ;—now the purchase 
being connected with the semblance of the 
capital (namely, debt, and the other partner 
also being liable to be called upon for it (as a 
contract of reciprocity involves mutual bail), 
it follows that the consequence objected (of 
profit upon property concerning which there 
is no responsibility) is not induced, since his 
is a property in which there is responsibility. 
SECONDLY, The first transaction in goods and 
effects is the sale of them; and the first trans- 
action in cash is purchase made with it :— 
now a person selling his property under the 
condition of another being his partner in the 
proceeds is unlawful, since this is endowing, 
with a right of property inthe debt, and an 
endowment of rightina debt, made to any 
other than the debtor himself, is illegal: on 
the other hand, his making a purchase with 
his own property, under the condition of 
another being his partner in the article pur- 
chased, is lawful, since this is endowing 
with a right of property in an actual sub- 
stance, and not ina debt. 

And copper coinage is comprehended under 
the head of cash —FaLoos-Rasina, or fiwc- 
tuating copper coins, are connected with dirms 
and deenars [cash], as they pass current, in 
the same manner as gold and silver coin. 
Mohammed is of this opinion, because he 
holds that faloos are cash, insomuch that 
they cannot be particularized by specifica- 
tion; whence it is that if any person were 
to purchase an article, for certain faloos, he 
is at liberty to give any other faloos in place 
of them ; and also, that two specified faloos 
cannot be sold for one faloos, according to 
what 1s established. According to the two 
elders, partnership, or Mozaribat, are not 
lawful in faloos, although they be current, 
as the valuation of them fluctuates from time 
to time, and they at length become the same 
as goods or effects.* Aboo Yoosaf is else- 
where said to entertain the same opinion 
with Mohammed upon this point. It is also 
recorded, from Haneefa that a contract of 
Mozaribat is lawful in current faloos ; but 
not a contract of reciprocity. Thus part- 
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nership by reciprocity is not lawful in any 
thing beyond dirms, deenars, and current 
faloos * 

Or in gold or silver bullion, where that 
passes in currency.—ItT is to be observed, 
however, that if gold or silver bullion, by 
general usage, pass current for value,f in 
this case partnership by reciprocity is law- 
ful in it. This is also related in the 
Kadooree It is asserted, in the Jama 
Sagheer, that partnership by reciprocity is 
not lawful in gold or silver bullion; for 
according to that authority, uncoined gold 
and silver are the same as household stuff, 
distinguishable by identic specification, and 
therefure incapable of constituting capital in 
either partnership or Mozaribat It is said 
in the Mabsoot, treating of exchange, that 
gold or s:lver cannot be indentified by specifi- 
cation, insomuch that a contract of sale is 
not broken in consequence of any accident 
to the bullion before delivery (that is, ifa 
person purchase any article, agreeing to give 
for it certain gold or silver uncoined, and it 
be lost before delivery, the contract of sale 
is not broken, because the gold or silver 
cannot be particularly specified).—Now such 
being the case, ıt follows (according to this 
statement) that uncoined gold or silver are 
capable of constituting capital stock, in 
either Mozaribat or partnership, on this 
ground, that the precious metals were origi- 
nally introduced for the purpose of valua- 
tionf. The opinion delivered in the Jama 
Sagheer, however, is the most approved ; 
because, although the precious metals were 
orginally introduced for the purposes of 
traffic, yet their capacity to represent p-0- 
perty depends upon their being coined, as 
when once coined, they are no longer liable 
to he used for any other purpose (such as 
making ornaments for the person, and so 
forth) : uncoined gold or silver, therefore, 
does not constitute value, except where the 
use of it in that way is customary, in which 
case it is the same as coin, and consequently 
a representative of property, and as such 
capable of constituting capital stock It is 
to be observed that what was before advanced, 
that ‘‘partnership by reciprocity is not law- 
ful in anything beyond dirms, deenars, and 
current faloos,'’ applies to all articles of 
weight and measurement of capacity, or 
which are of a heterogeneous nature.§ The 
illegality of reciprocal partnership in these 
articles is admitted by all our doctors, pro- 
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*That is, such’ as have not yet become 
depreciated below the current standard. 
tArab. Simn (or Thimn); meaning a 
representative of property, and therefore 
used (in purchase and sale) to express price. 

| Arab. Sil-Simneeat ; that is, for the 
purpose of constituting price, or (in other 
words) of representing property. . 

§ Arab Adwee Mootkatib, that is, re- 
sembling in appearance, but differing in 
species. 
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vided the partnership be contracted previous 
to the union or admixture of stocks, in which 
case it is illegal, and each partner receives 
the profit arising from his own particular 
commodity, and the loss upon it also falls on 
him. If, also, two persons mix homogeneous 
stocks, and then enter into a contract of 
partnership, Aboo Yoosaf holds the rule to 
be the same, and that a partnership by right 
of property is here established, not a part- 
nership by reciprocity. Such, also, is the 
doctrine of the Zahir Rawayet. According 
to Mohammad, the contract of partnership, 
in this instance, holds good. 

Or (according to Mahammed) in homoge- 
neous stocks, after admixture.—THue result 
of this difference of opinion appears where 
the property of both partners is equal, and 
they stipulate a larger profit to one, and a 
smaller profit to the other :—for in this case. 
according to Aboo Yoosaf, each is to receive 
in proportion to his property, and he in 
whose favour the larger profit hnd been 
stipulated is not on that account entitled 
to receive any excess; but, according to 
Mohammed, each is to receive agreeably to 
what was stipulated. The ground upon 
which the Zahir Rawayet proceeds is that 
articles of weight and measurement of capa- 
city,* and so forth, are distinguishable by 
specification after admixture, in the same 
manner as before. The argument of Mo- 
hammed is that the articles in question are, 
in one shape, value ; for ifa person where to 
sell goods for such articles, so that the price 
of the goods (consisting of those articles), is 
a debt upon the purchaser, it is lawful ; and, 
in another shape, they are subjects of sale, 
as admitting of specification; attention. 
therefore, is paid to both these circum- 
stances, with respect to situations both of 
admixture and of non-admixture: in other 
words, partnership in them, before admix- 
ture, is unlawful, as they are then subjects 
of sale ; but after admixture it is lawful, as 
they then constitute value: contrary to the 
case of goods and effects of any other de- 
cription, since these are not value in any 
shape. 

It cannot be contracted respecting hetern- 
generous stocks —Ir the stocks [of the re- 
spective parties] be of two different species, 
such as barley and wheat, or olives and 
pepper, and the proprietor unite them, and 
then enter into a contract of partnersnip, it 
is unlawful according to all our doctors 
The reason for this distinction, according to 
Mohammad, is that whatever is mixed, of 
one species, is Zooatal Infsal; t and what- 
ever 18 mixed, of two different species, is 
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*Meaning always grain, or liquids, such 
as are capable of admixture ; in opposition 
to Rakot and Matta, that is goods and 
effects. 

tThings compensable by an equal quan- 
tity of their own species (such as wheat, for 
wheat. barely for barley, &c.) 
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Zooatal Keem :* now as things of different 
species, when mixed together, are Zooatal 
Keem, ignorance exists with respect to them 
(because, it is requisite that appraisers hx 
the value of them), t and they are therefore 
incapable of constituting capital stock, in 
the same manner as any other goods or 
effects :—a partnership in them is conse- 
quently invalid; and such being the case, 
they beceme subject to the rules in admix- 
ture of property, as treated of under the 
head of Decrees, in the Jama Sagheer and 
which shall be fully set forth (in this work 
when we treat of deposits. t 


Partnership by right of property is effected 
by each partner selling one half of his stock 
to the other.—WHERE two persons are 
desirous of entering into a contract of 
partnership in goods and effects, each must 
sell one half of his own goods in lieu of one 
half'of the goods of the other, so that a Shir- 
kat-Milk, or partnership by right of pro- 
perty may be established between them : and 
then let them enter into partnership by com- 
pact.—(Our author remarks that in this 
instance a partnership in right of property 
is established, but that a partnership by 
reciprocity is not lawful, as goods and effects 
are incapable of constituting stock in sucha 
partnership) With respect to what is ad- 
vanced above, that ‘‘each partner must sell 
one half of his own goods in lieu of one half 
of the goods of the other.” it means, that 
each is thus to sella moiety of his goods to 
the other, provided the value of the goods of 
each be equal. If, however, the value of 
the goods of each be different it is requisite 
that he whose goods are of least value sell 
such a portion as may suffice to establish 
a partnership; for instance, if the value of 
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Things compensable only by an equiva- 
lent in money, 

t Before the respective proportion of each 
partner, in the capital stock, can be ascer- 
tained. 


t The arguments throughout this and the 
preceding passages are so much involved in 
subtle distinction and perplexing casuistry, 
and are in many places so little capable of 
an intelligible translation (from the impossi- 
bility of rendering clearly the technical terms 
which so frequently occur in them), as 
greatly to obscure the matter. The prin- 
ciple upon which the whole turns is that 
‘a partnership by reciprocity cannot bz 
entered into with respect to any articles 
which are not standards of value ,” and the 
question is ‘‘what articles they are which 
may be considered as standards ?’’—which 
some of the doctors confine solely to cash in 
the precious metals: others extend it to 
bullion ; and others, again, to copper coins 
[faloos] ; whilst seme include grain, contend- 
ing that this is a standard of value, and 
may therefore be used to represent property, 
in the same manner as cash. 
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the goods of one be four hundred dirms. and 
that of those of the other be one hundred 
dirms, then let the latter sell four fifths of 
his goods to the former, in lieu of one-fifth 
of his goods, so that the whole of the goods 
may be held in partnership between the 
parties in five lost, or shares. With respect 
to what is advanced by our author, as above, 
that ‘‘a partnership in right of property is 
established, but a partnership by reciprocity 
is not lawful,” it is of no weight; for ren- 
dering goods and effects capital stock in a 
contract of reciprocity is illegal, only, be- 
cause this would induce a profit upon pro- 
perty concerning which there is no responsi- 
bility, or, because the respective capital of 
each would be unknown at the time of divi- 
sion: but neither of these reasons exist in 
the case in question :—the first reason does 
not exist, because upon each selling a moiety 
of his estate to the other, the half of each 
partner, respectively, is a subject of respon- 
sibility to the other, with respect to its 
value, and hence the profit which accrues 
from the property of both is a profit from 
property which is a subject of responsibility : 
and the second reason does not exist evi- 
dently, because there is no occasion for 
specifying the respective capital of each 
partner at the time of division, so as to 
require the valuation of appraisers thence 
inferring ignorance respecting at, because 
the property of both is equal, and they are 
both partners in that property. and con- 
sequently, whatever price the property may 
bring must necessarily be divided between 
them in equal shares. 

Description of partnership in trafic — 
SHIRKAT-AINAN, or partnership in traffic, 
is contracted by each party respectively 
becoming the agent of the other, but not his 
bail, This species of partnership is where 
two persons become partners in arly parti- 
cular traffic, such as inclothes or wheat (for 
instance), or where they become partners in 
all manner of commerce indifferently. 

It does not admit mutual bail. but it requires 
mutual agency.—No mention, however, is to 
be made concerning bail, in their agreement, 
as bail is not a condition ina partnership of 
this nature :—but it is indispensable requi- 
site that each act as agent on behalf of the 
other; since, without this. the design 
(namely, partnership in property), cannot 
be obtained; as acts done on behalf of 
another are performed either in virtue of 
some avowed authority, or of agency; and 
nv authority existing, agency is constituted 
in order that each may act for the other, so 
that the property may be held in partnership 
between them. 

It admits of inequality in point of stock.— 
Ir the stock of one of these partners exceed 
that of the other, itis lawful, because there 
is occasion for this equality (as shall be here- 
after demonstrated), and the terms in which 
such a partnership is contraced do not 
require equality. 

And also of a disproportionate profit.—In 
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partnership in traffic, it is lawful that the 
stock of each partner be equal, and yet the 
profit unequally shared,—that is, that it be 
stipulated that the profit to one partner 
exceed the profit to the other, Ziffer and 
Shafei maintain that this is not lawful; for 
if, with equality of stocks, an inequality of 
profit be admitted, it induces a profit upon 
property concerning which there is no re- 
sponsibility ; because, if the capital apper 
tain to the two in equal shares, and the 
profit be divided into three lots (for instance), 
the shar r in the larger proportion of profit 
is entitled to a superior profit without any 
responsibility, since the responsibility is in 
proportion to the capital ;—and also, because 


. a paranership in the profit exists in virtue of 


partnership in the capital (according to their 
tenets, whence they likewise hold the aumix- 
ture of the property to be condition) ;—the 
profit upon the property, therefore, 1s the 
same as increase of living stock ; and each is 
consequently entitled thereto, in proportion 
to his original right of property in the 
capital. The arguments of our doctors upon 
this point are twofold.--Firsr, the Prophet 
has said, ‘The profit between them is accord - 
ing to their agreement, and their loss in 
proportion to the property of each respec- 
tively ;’’ where no distinction is made be- 
tween the equality or inequality of their pro- 
pert:es.—SECONDLY, in the same manner as 
a person 1s entitled to profit in virtue of 
property, he is also entitled to it in virtue 
of labour (as in a case of Mozari at for 
instance): 1t may also sometimes happen 
that one of the partners is more skilful and 
expert in business than the other, and con- 
sequently, that he will not agree to the 
other sharing equally in the profit whence 
it is requisite that one have a larger share 
than the other. It would be otherwise if 
the whole profit were restricted to one of the 
partners, because in this instance the con- 
tract is not a contract of partnership : neither 
is ita contract of Mozaribat, for if, in Moza- 
ribat, the whole profit be assigned to the 
manager, it is a loan; or if to thz proprietor 
of the stock, it isa Bazat. With respect to 
what is object by Ziffer and Shafei, that 
“if, with equality of stocks, an inequality of 
profit be admitted it induces a profit upon 
property concerning which there is no 
responsibility, ’™—we reply that a contract 
of partnership in traffic resemble a contract 
of Mozaribat, in this particular, that each 
party respectively manages with the stock 
of his partner ; and jt also resembles partner- 
ship by reciprocity, both with regard to its 
name (as being a partnership), and likewise 
with regard to the conduct of it, because 
both partners act in it. In consideration, 
therefore, of its resemblance to Mozaribat, 
we determine that it is lawful to stipulate 
a profit upon property concerning which 
there is no responsibility ; and, in conside- 
ration of its resemblance to partnership 
by reciprocity, we determine that, if it be 
stipulated that both partners shall act 
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alike,® yet the contract of partnership in 
actual stock is not invalidated l 

A person may engage a part only of bis 
pronerty init —Ir is lawful for either party, 
in partnership in traffic, to engage in the 
contract with respect toa part of his property 
only, and not the whole, because an equality 
in pcint of stocks is not essential to it, since 
the term Ainan does not require it. 

The stock can only be such as is lawful an 
reciprocal partnership.—PARTNERSHIP 1n 
traffic is not valid except in such property as 
is lawful in partnership by reciprocity. 

But the respective stocks may be hetero- 
geneaus.—It is lawful for two men to en- 
gage in a partnership in traffic, where the 
stock of one party consisis of dirms, and 
that of the other party cf deenars, or where 
on one side it consists of white dirms, and 
on the other of black dirms. + Ziffer and 
Shafei allege that this is illegal. This diffe 
rence of opinion founded on a difference of 
sentiments respecting the admixture of 
stocks ; for, according to those two doctors 
a coalescence of the capital is essential to the 

rship ; an 
Phere the two stocks are heteroge e us 
This point will be more fully treated of 

fter. 
Dis can only be claimed from the partner 
who incurs them. —W nere one ot two part- 
ners in traffic makes a purchase, the demand 
for the price lies against him, and not against 
the other partner (because, as has been al- 
ready demonstrated, the contract of partner- 
ship in question comprehends agency, but 


not. bail, and the agent isthe original with 
respect to rights). Í 
And this partner, on making payment has 


recourse to the other fcr his proporticn —And 
on making payment, the purchaser 1s to take 
from the other partner his proportion of the 
price (provided he has satisfied the demand 
out of his own particular property, and not 
out of the partnership stock), because he is 
the other’s agent with respect to his share. 
If, however, it be not known whether he has 
paid the price out cf the partnership stock, 
or out of his own property, except from the 
declaration of the purchaser himself, it is in 
this case incumbent upon him to produce 
proof ; because the purchaser here advances 
a claim for property against his partner ; and 
the partner resists his claim : and the decla- 
rauo of a 
i e credited. 

ss The contract is annulled by the loss of the 
whole capital ; or of the stock of either part- 
ner in particular.—Ir the whole partnership 


*Although a greater share of the profit be 
conditioned to one of the partner", 

+The translator has not been able to dis- 
cover the difference between black dirms and 
white dirms : it is probably some local dis- 
tinction, known in Persia and Arabia. 


t That is, he is the person upon whom all | 


demands are to be made. 


that cannot take place | 


a defendant (delivered upon oath), | 
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stock or the stock of either partner in par- 
ticular, perish before any purchase be made, 
the contract of partnership is annulled : be- 
cause, in a contract of partnership, in the sub- 
jectof the contract is property (that being 
specified in a contract of partnership, in the 
same manner asina deed of gift, ora will), 
and, in consequence of the destruction of the 
subject the contract is dissolved, in the same 
manner as in sale. It1is otherwise in Moza- 
ribat, ard fingular agency,* because in those 
the dirms or dzenars cannot be identified by 
specification, t or in any other mode than by 
actual seisin. The agency herein mentioned 
is restricted to the singular description, for 
the purpose of distinguishing it from the 
agency implicated in a contract of partner- 
ship or of pawnage, because that is annulled 
by the dissolution of the partnership or the 
pawnage, as athing whichis comprehended 
is annulled by the dissolut 01 of that which 
comprehended in. An example of singular 
agency is where a person commissions another 
to purchase him a slave (for instance), in 
which case, if he give the agent money for 
that purpose, and the money perish ın the 
agent’s hands, yet the agency Is not annulled, 
“It is otherwise.” (says Fakr-al-Islam, in 
his commentary on the Zceadat), ‘‘in cases 
of Mozaribat and partnership, because the 
dirms and deenars are in both identified by 
specification, insomuch that if the money be 
lost before delivery, the Mozaribat is an- 
nulled.’’ This is contradictory to what our 
author has above advanced, that, ‘‘in Moza- 
ribat and singular agency, the dirms and 
deenars cannot be identified by specification, 
nor inany other way than by actual seisin.” 
It is, however, probable that there are two 
Opinions recorded on the point What is 
above said, that “if the whole partnership 
stock, or the stock of either partner in parti- 
cular, perish before any purchases be mad», 
the contract of partnership is annulled,’’—is 
ı vident, where the whole stock of both part- 
ners perishes; and where the stock of one of 
the partners perishes the contract in sale an- 
nulled, because the partner whose property 
has not perished had agreed to the other 
participating in his property for no other 
reason than that he should also participate 
in the other’s property ; but, upon this being 
rendered impossible, he will not agree that 
the other shculd participate in his property. 
And (in the last case) the loss falls entirely 
upon the partner to whom such stock had 
belonged —THe contract, therefore, is void, 
as its continuance is useless : and, to whom- 
soever the destroyed property belonged, the 
loss affects him only, and not the other, 
whether it perish in his own hands, or in the 
hands of his partner ;—if in his own hands 
evidently : and also, ifin the hands of his 
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Arab. Wikalit-Moofradit ; meaning, 
agency with respect to some particular act. 
t That is, by the mention of them in the 
contract. 
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partner, because itis a trust in the hands of | steck of one partner first perish, and the 
that person.* other partner then makea purchase with his 


nlessit had perished after admixture.— 
It is otherwise, however, where the stoc 
perishes after admixture : for in this case the 
loss falls upon the partnership stock generally, 
since, as the property of each is no longer 
distingui: hable, it follows that the loss must 
after both. 
A purchase made by one partner, where the 
Stock of the other cfterwards perishes, is 
participated in by both; and the partnership 
continues in fore, agreeably to the contract 
—Ir one of the partners in question make a 
purchase with his own stock, and the stock 
of the other after wards perish before he has 
made any purchare with it, in this case the 
thing purchased by the first partner is in 
partnership between the two, agreeably to 
stipulation, because, as partnership subsiste. 
between them atthe time of the purcha‘e, 
the article purchased become a subject o 
partnership between them at that time ; and 
the effect is not altered by the destruction of 
the other’s property after the purchase. This 
par:nership in the purchase is a partnership 
by contract t (according to Mohammed), in- 
somuch that, whoever of the two sells it, the 
sale is lawful. Hassan-Ibn-Zeeyad alleges 
that the partnership is merely a partnership 
by right of property,t insomuch that it is not 
lawful for either pattner to seli more than his 
cwn share, because the contract of partner- 
ship was dissolved in the present instance, in 
consequerce of the destruction of stock, in 
the same manner as where the destruction 
takes place befc re any purchase being made ; 
nothing, therefore, remains, except the effect 
of the purchase, namely, right of property [in 
the thing purchased], and hence it is a part- 
nership by right of property. The argument 
of Mohamme | is that the contract lias been 
completely fulfilled with respect to the artic‘e 
purchesed, and consequently cannot be ren- 
dered void by the destruction of property 
after such completion. It is to be observed 
that, in the case now under consideration, 
the purchaser is to take from his partner his 
proportion cf the price [of the article pur- 
chased], tecau:e he bcught a moiety of it by 
agency, and paid the price out of his own 
substance, as was bk fore menticned —What 
is now advanced proceeds upon a supposition 
of the purchase made by one partner having 
been effected before the destruction of the 
other's stock. 
But if it perish before the other’s purchase, 
that ccntinues between them under u partner- 
ship by right or property.—If, however, the 
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* A trustee is not responsible for his trust 
in cases Of loss or destruction. (See Deposits.) 

+ Meaning, that the partnership (with re- 
spect to the purchase) continues in force 
under the original contract. 

t That is, existing merely in virtue of a 
mutual right of property and not of the 
contract. 
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own sulstance; and it should have been ex- 
pressly agreed, in the contract, that each is 
to act as an agent on behalf of the other, in 
this case whatever the purchaser may have 
bought is divided between the two, according 
to their previous stipulation; because, al- 
though the contract of partnership be an- 
nulled, yet the agency, which was expressly 
mentioned in it. continues in force ; the pur- 
chase is therefore participated in by both, in 
virtue of the agency ; the connexion continues 
a partnership by right of property ; and the 
purchaser is accordingly to take from his 
partner his proportion of the price, forthe 
reason before stated. 

Unless there be no mention of mutual 
agency in the contract ; for in this case ıt 
belongs solely to the purchaser.—IF, on the 
other hand, the partnership only be men- 
tioned ın the contract, and nothing expressed 
In it respecting each partner acting as an 
agent on the other’s behalf, the article pur- 
chased by one partner appertains solely to 
im; because, if the article were partici- 
pated between the two, it could be so only in 
virtue of the mutual agency implicated in 
the contract; but, that being annulled, the 
power of agency implicated in it is also 
annulled. It is otherwise where the parties 
have expressly mentioned a mutual power of 
agency ; because in this case the agency is 
not annulled by the annulment of the part- 
nership, as agency is here one especial design 
of the contract, and is not merely implicated 
in it. 

Partnership holds without admixture af 
stocks —A PARTNERSHIP is legal, although 
the parties should not have mixed stocks. 
Ziffer and Shafei maintain that it is illegal, 
because the profit isa branch of the stock, 
and the branch isnot to be participated in 
except where the original stock itself is also 
participated, which cannot be so but by 
coalescence or admixture. The ground upon 
which they proceed is that, in a contract of 
partnership, the stock is the subject of the 
contract (whence it is that the partnership is 
referred to the stock, by each partner saying 
to the other, ‘‘I make you my partner in 
such stceck,’’—and also, that the specification 
of the capital is an essential),—and, such 
heing the case, it is indispensably requisite 
that the stock be participated in by both, 
It is otherwise in Mozaribat, as that is not 
partnership, since it implies nothing more 
than that, as the manager isto act for the 
proprietor of the stock, he is consequently 
entitled to a share in the profit, as wages on 
account of his labour, which is different 
from the case in question. where the profit is 
a branch of the stock, and not wages for 
labour. This is a grand leading principle 
with Ziffer and Shafei, insomuch that (argu- 
it g upon this ground) they allege it to be 
indispensable, in a contract of partnership, 
that the stock of both partners be of the 
same species; for. if otherwise (as where 
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one is possessed of dirms and the other of 
deenars), they hold that the contract is in- 
valid because of the capital not being par- 
ticipated in by both; and they also allege 
(upon the same principle) that mixture is 
an essential : and likewise, that it is unlaw- 
ful to stipulate an excess of profit to either 
partner, where their stocks are equal, as the 
profit isa branch of the stock :—and also, 
that partnership in arts* and trades ft is 
illegal, as in tho'e there is no stock (as shall 
be hereafter explained).— The arguments of 
our doctors upon this point are twofold,— 
First, partnership in profit is referred to 
the contract and not to the stock; because 
as the contract is termed ‘’a contract of 
partnership,” it is indispensable that the 
property of the term partnership exist in it; 
and, such being the case, it follows that the 
admixture is not essential —SECONDLY, as 
the money [of which the stock consists] is 
not specified, the profit is not derived from 
the capital, nor indeed from anything else 
than the transactions [which are had with 
the stock]; because each party is a prin- 
cipal, with respect to one half of the stock 
and an agent with respect to the oth r half; 
and, as it hence appears that partnership 
may be established, in point of transaction, 
without admixture of stocks, it follows that 
it may also be established in the thing which 
accrues from transaction (namely the profit). 
without such admixture: and, as the con- 
tract of partnership thus becomes similar to 
a contract of Mozaribat, a similarity of spe- 
cies in the stocks and an equality of profit, 
are not essentials, although the stock of each 
be equal. A partnersh'p in arts is also law- 
ful on the same principle. 

Partnership dos not admit a specification 
of profit in behalf of either partners—A con- 
TRACT of partnership, which stipulates any 
particular sum out of the profit for one of the 
partners, is unlawful, as this condition is a 
means of destroying partnership, since it is 
possible that no more profit may be acquired 
altogether, than the sum so stipulated. Cor- 
respondent tothis isa case of cultivation ; 
that is to say, where the parties, in a 
compact of cultivation, stipulate a particular 
quantity of preduce to one of them (that is. 
to the cultivator or to the landlord), the com- 
pact is invalid; because such a stipulation 
is a means of destroying partnership ; and in 
cultivation it is essential that the produce of 
the land be equally pa'ticipated between 
those persons 

Either partner mays make over his stock, 
in the manner of a Bazat.—Eacu of the 
partners, in a contract either of reciprocal 
partnership or of partnership in actual stock, 
is at liberty to give his stock in the manner 
of a Bazat : because it is customary so to do 
in contracts of partnership; and also, be- 
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cause either partner is at liberty to hire any 
person to work for the acquisition of profit ; 
and as the acquisition of profit without any 
return is still less objectionable than hiring 
with the same view, he is consequently 
authorized to adopt the other mode a for- 
tiori. 

Or lodge it as a deposit—In the same 
manner, also, either of them is at liberty to 
lodge this capital as a deposit, as this is 
customary, and sometimes necessary, among 
merchants. 

Or entrust it to the care of a manner, by 
Mozaribat —Eacu of them is also at liberty 
to give his capisal in the way of Mozaribat. 
because, as Mozaribat is subordinate to 
partnership either by reciprocity or in 
traffic, it follows that a contract of partner- 
ship comprehends Mozaribat. It is recorded 
from Haneefa that a partner has not this in 
his power, because Mozaribat is alsoa mode 
of partnership. The former opinion, how- 
ever, is according to the Mabsoot, and is the 
mo't approved, because partnership is not 
the design of a contract of Mozaribat, the only 
view in it being the acquisition of profit, It 
is therefore lawful to give the capital in the 
way of Mozaribat, in the same manner as it 
is lawful forthe proprietor of the stock to 
hire a labourer with wages. It is lawful, 
indeed, in a superior degree, because, where 
the Mozarib manages. and no profit is ac- 
quired, there are no wages owing to him 
from the proprietor of the stock, whereas, in 
a case of hire, whcre the hired person 
manages the stock and no profit is acquired, 
wages are nevertheless due to him from the 
hirer. It is otherwise with respect to a 
contract of partnership, for neither party is 
at liberty toengage in such a contract with 
a third person, with regard to the capital, 
because a thing cannot be a dependant ofa 
similar thing. 

Either partner may also appoint an agent 
on his own behalf.—E1tner of two partners, 
by reciprocity, or in traffic, is at liberty to 
constitute a Person his agent to transact for 
him, because the appointment of an agent 
fur Purchase and sale is a dependency of 
traffic: and contracts of partnership are 
formed for the purpose of traffic. It is 
otherwise with an agent for Purchase, for he 
is not at liberty to constitute another person 
his agent, to make the purchase on his 
behalf, as the appointment of an agent for 
purchase is a Particular contract, the end of 
which is the acquisition of some specified 
and existent article, and a thing cannot be 
the dependant of its similar. 

Each partner holas the stock in the manner 
of a trust.—Tuez possession of each of two 
partners, by reciprocity or in traffic, over the 
partnership stock, is considered as the 
possession of a trust, since each possesses the 
property with consent ofthe proprietor, for 
this reason, that he isto give something in 
lieu of it, in the same manner as where a 
person takes possession of a thing with a 
view to purchase it (not because it is a 
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pledge, as in pawnage) ; the stock is therefore 
a deposit. 

Description of partnership in arts.— 
SHIRKAT SINNAI, or partnership in arts 
(which is also termed Shirkat Takabbal”), 
signifies where two tailors, or two dyers 
(for instance), become partners, by agrecing 
to work and to share their earnings in 
partnership; which is lawful according to 
our doctors Ziffer and Shafei allege that 
this is unlawful; because the design of 
partner-hip is a participation of gain 
between the parties, and the partnership in 
question is not calculated to answer this 
end, since a capital is indispensable, as 
partnership in profit is founded on partner- 
ship in stock (according to their tenets, as 
before set forth), and in the case in question 
there is no capital The argument of our 
doctors is that the design of the contract in 
question is the acquisition of property, 
which is attainable by each party consti- 
tuting the other his agent; because upon 
each becoming agent on the part of the 
other with respect to one half, anda prin- 
cipal with respect to the other half, a part- 
nership is established in the property to be 
acquired 

It is not requisite that the parties both 
follow the same trade or reside in the same 
place.—Unity of trade ard of dwelling place 
are not essentials in this species of partner- 
ship. Malik and Ziffer controvert this ; for 
according to them unity of trade and of 
residence are essentials 

OsjectTion —It was before mentioned that, 
according to Ziffer. partnership in arts is 
unlawful ; but here it appears that he holds 
it to be lawful ; which is a contradiction, 

Repity.—There are two reports of the 
opinion of Ziffer upon this point. That 
before recited is confirmable to one report ; 
and what is now mentioned is according to 
another report. 

Tue argument of Ziffer in support of his 
latter opinion is that if the parties be of 
different trades (such as where a dyer anda 
bleacher become partners), each will be ata 
loss with respect to the business undertaken 
by the other, as that is not his trade; the 
end of partnership, therefore, cannot be ob- 
tained: in the same manner, also, if their 
places of residence be different, each is at a 
loss with respect to the business of the other. 
The argument of our doctors is that the 
cause of the legality of the partnership 
(namely, the acquisition of property) is in no 
way affected by unity of trade and place of 
residence, or the reverse :—it is not affected 
by unity of trade, or the reverse, because 
an appointment of agency made by agree- 
ment, with respect to any business, is ap- 
proved, whether the person who undertakes 
it be able to execute it in a good and suffi- 
cient manner or not at all, since the person 


*Literally 


ly “a partnership by mutual 
agreement. 


PARTNERSHIP. 


227 


aaeeeo 
who so agrees is not under any obligation to 
perform the business himself, but is at liberty 
to appoint any other person to perform it; 
and as each party has it in his power thus to 
appoint a person to perform the business in 
question, the contract 1s consequently valid : 
neither is it affected by unity of place, or 
the reverse, because, if one of the two 
partners work in one shop, and the other 
in another shop, yet it is evident that no 
difference whatever is thereby created in 
essential circumstances. 

It adnuts an inequality of profit.—It is to 
be remarked that if, in the case now under 
consideration, the partners stipulate to per- 
form equal labour, and to divide the acqui- 
sition arising from it in three lots,* the same 
is lawful, upon a favourable construction. 
Analogy would suggest that this is unlawful, 
because the responsibility is ın proportion 
to the labour, whence, if this stipulation 
were admitted, it would induce a profit from 
a matter concerning which there is no re- 
sponsibility : any excess to either party, 
therefore, is unlawful ın the present instance, 
in the same manner as it is unlawful in 
a Shirkat Wodjooh, or partnership upon 
credit (as shall be hereafter demonstrated), 
The reason for a more favourable construc- 
tion is that what each of the partners takes 
he does not take in the manner of profit ; as 
gain does not bear the denomination of 
profit except where the stock and the gain 
are of the same nature; but they are not of 
the same nature in the case in question, 
because the capital, in this instance, is in- 
dustry, and the profit substance the pro- 
perty so acquired, therefore, is not profit, 
but merely a return for industry ; now 
industry is appreciable by means of estima- 
tion ; and consequently, where both partners 
agree to receive a certain specific proportion, 
such proportion is an estimate of the industry 
of each respectively: the excess, therefore, 
is not unlawful with respect to him in whose 
behalf it is stipulated. It is otherwise in a 
partnership upon, credit, because in that 
instance the gain isof the same species with 
the capital (as both consist of substance) ; 
and profit is established where the capital 
and the gain are of the same nature; and as 
profit on property concerning which there 1s 
no responsibility is unlawful, except ina 
contract of Mozaribat, it follows that it is 
unlawful in a contract of partnership upon 
credit : the case in question, therefore, is in 
no respect analogous toa case of partnership 
upon credit, ó l 

The work agreed for bv either partner is 
binding upon the other ; and either is at 
liberty to call upon the employer for payment. 
—IN a partnership in arts, whatever work 
one partner agrees to is incumbent upon him, 
and also upon the other partner, insomuch 
that the employer may require the perform- 
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*Two lots for one partner, and one lot fos 
the other. 
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ance of it from either ; and each is entitled 
to demand payment from the employer for 
the business performed. Upon the employer, 
also, thus paying either, he is thereby dis- 
charged of all demands. This is evident 
where the partnership in arts is of a reci- 
procal nature (by both partners being upon 
an equality with respect to those particulars 
in which equality is requisite in a contract 
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of reciprocity) ;—and where the partnership | 


in question is not of a reciprocal nature, but 
in the manner of a partnership in traffic, the | 
same is admitted, on a favourable construc- | 
tlon. Analogy would suggest otherwise 
because the partnership has been contracted | 
in general terms, without any mention of 
hail; and hail is not one of the articles of | 
a partnership in traffic: it would therefore 
follow that the employer is not empowered 
to require the performance of the business 
from either of them indifferently ; and also, 
that they are not both empowered to require 
payment from the employer :—and likewise, 


all demands; by paying either indifferently. 
The reason for a more favourable construc- 
tion is that the partnership is an occasion of 
responsibility ; that is, in consequence of the 
partnership, the performance of work is 
incumbent upon the parties; whence any 
business engaged in by either is incumbent 
upon the other also; and the other is accord- 
ingly entitled to the payment. as one of them 
engaging to perform any work equally affects 
the other: for if the other also were not 
subject to this obligation, he would not be 
entitled to payment: the partnership in 
question, therefore, is equivalent toa part- 
nership by reciprocity, with respect to the 
obligation of work, and the taking possession 
of the payment for it. 

Description of partnership upon credit.— 
SHIRKAS 
credit, is where two persons, not being pos- 
sessed of any property, become partners by 
agreeing to purchase goods jointly, upon 


| 
| 
that the employer is not discharged from | 
| 
| 
| 


Wapjoou, or partnership upon | 


their personal credit* (without immediately | 
paying the price), and to sell them on their ! 


joint account. 


This secies of partnership | 


is termed Wadjoob, for this reason, that no , 
person can purchase articles upon credit but | 
one possessed of personal notoriety [Wijahit] | 


among mankind. 


fully constitute a partnership by reciprocity : 
because eaeh partner may become both bail 
and agent for the other. Where, therefore, 
two persons, capable of bail, make a purchase ' 
of any article, on condition that it shall be | 
held between them in equal shares, intro- 
ducing the term ‘‘by reciprocity’ into their | 
agreement, it is a contract of reciprocity, If | 
on the other hand, they express their agree. ` 
ment merely in general terms, it is a Shirkat 

inan, or partnership in traffic, 
when thus generally expressed, it is con- 


rene 


*Arab, Wijahit. 
sence, or notoriety. 


| 
It may include reciprocity—Ir may law- | 
| 
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ducted in the manner of such a partnershi >. 
The legality of the partnership in questi >n 
is according to our doctors. Shafei alleg2s 
that it is illegal. The arguments on both 
sides have been already recited. 

Each partner is agent for the other.—INn 
partnership upon credit, each partner is 
agent on behalf of the other, with respect to 
what he purchases ;—because any act which 
affects another is unlawful, except it be per- 
formed in virtue either of agency or of 
authority ;* and as authority does not exi:t 
in the present instance, agency is certified. 


The profit of each pariner must bein pro- 
portion to the share of each in the adventure. 
—Ir the partners agree that what they pur- 
chase shall be held between them in equal 
shares, and that the profit also shall be 
equally divided, it is lawful: but it is not 
lawful, in sucha case, to stipulate an excess 
of profit to one of them. If, however, they 
agree that what they purchase shall be held 
between them in three lots, and that the 
profit also shall be divided into three lots,t 
it is lawful. In short, if the profit be in 
proportion to the right of property it is 
lawful, but otherwise not. The reason xwf 
this is that men are entitled to profit only on 
account of stock, management, or responsi- 
bility ; thus the proprietor, of a stock is 
entitled to profit in virtue of the stock ;a 
manager in virtue of his management ; and 
a master artisan, who employes a scholar or 
apprentice at half wages or third wages 
(for instance) is entitled to the profit arising 
from his work in virtue of his responsibility 
for such work (whence it is that if a person 
say to another. ‘‘Transact with your own 
stock on condition that the profit be mine,” 
it is unlawful, because in such a case, no one 
of the above particulars exists). As men, 
therefédre, are entitled to pront only on some 


‘one of these three principles, and as, in a part- 


nership of credit, the title to profit is in virtue 
of responsibility (as aforesaid), and as also, 
responsibility attaches in proportioa to the 
right of property in the thing purchased, it 
follows that whatever exceeds the proportion 
of such right of property is a profit upon a 
thing concerning which there is no respon- 
sibility. Now the stipulation of profit from 
a thing concerning which there is no re- 


| sponsibility is not valid except in a contract 


of Mozaribat ; and a partnership upon credit 
has not the property of a contract of Moza- 
ribat. Itis otherwise in a partnership in 


. traffic, as that has the property ofa contract 


of Mozaribat, inasmuch as each partner in 
traffic transacts business with the stock of 


' the other partner, in the same manner asa 


manager transacts with the stock of the 
proprietor, whence a partnership in traffic 
is, in effect, a Mozaribat. 


eee 


*Arab, Willayat Meaning the authority 
derived from natural or personal sight, such 
as that of a guardian or a proprietor. 

+That is, two lots to one, and one lot to 


the other. 
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Section. 
Of Invalid Partnerships, 

Partnership does not hold in articles of a 
neutral nature.—PARTNERSHIP is not lawful 
in wood, grass, or game. If, therefore, two 
persons enter into a contract of partnership 
with respect to such articles, and afterward 
collect wood, or grass, or kill game in hunt- 
ing, the wood or grass so collected, or the 
game so killed, by either of them, belongs to 
him solely, and not to the other partner- 
The same rule holds in cases where two per- 
sons enter into a contract of partnership. 
with respect to any other articles of a neutral 
nature (such as fruit collected from the trees 
of the forest, which are common property), 
because a contract of partnership compre- 
hends a commission of agency: and the 
appointment of an agent for procuring 
things of a neutral description is null, be- 
cause the instructions of a constituent to 
this effect are invalid, since an appointment 
of agency signifies an endowing with autho- 
rity to transact concerning a matter origi- 
nally subject to the acts of the constituent 
only, and not of the agent ; but it is other- 
wise in the case in question as the agent is 
here at liberty himself to take the neutral 
article without the instruction of his con- 
stituent. and consequently is incapable of 
appearing as his deputy concerning it. In 
short, a right of property in a neutral article 
is established only by the acts of taking and 
Putting it in custody, 

Unless they be taken possession of jointly, 
—Ir, therefore, both partners take it jointly, 
itis equally in partnership between them, as 
they are both equally entitled to it. But if 
one of them only exert himself in taking it, 
the other doing nothing, it b longs wholly 
to the one who acts: if, on the other hand, 
one be the chief actor, and the other only 
an assistant (as where one plucks the fruit, 
and the other collects it,—or, where one both 
plucks and gathers it, and the other carries it 
sway), in this case the assistant is to receive 
wages in proportion to his labour—This is 
according to Mohammed. (Aboo Yoosaf al- 
leges that this rule holds only where the wages 
do not exceed half the value of the article 
in question ; but that, if the wages exceed 
this, one half of the value only is paid to 
the assistant, because, as he had agreed to 
accept one half of the article specified, his 
right fails with respect to any larger pro- 
portion.) 

Nor in this instance, where the means of 
acquiring them are different.—Ir one man 
possess a mule, and another a Mashack (or 
leather bucket, such as is used in drawing 
water) and they enter into a contract of 
partnership in drawing water,* by agreeing 
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* Water is in many parts of Asia pro- 
cured from draw-wells, sunk to a consider- 
able depth. From the edge of such wells a 
road is constructed or cut, going off from 


PARTNERSHIP 


A Oe ae ee eee en 


ee ot ee, ts 


A NN crt ee 


229 


~ ae ee ee ED Ni Te es rme Nene ne, 
Ne A ee ce 


that whatever may be acquired thereby shall 
be in partnership between them, such part- 
nership is invalid, the whole acquisition 
going to the person who actuaily draws the 
water; and if this be the owner of the mule, 
he o ves the other the adequate hire for the 
bucket ; or, if it be the owner of the bucket, 
he owes the ather an adequate hire for the 


mule. The reason of the partnership being 
invalid is that it is contracted with re- 
spect to an article of a neutral nature 


(namely, water), and is therefore unlawful, 
The hire of a mule or the bucket is due, 
because the neutral article (namely, the 
water) becomes the property of the person 
who drew it ; and as he derives an advantage, 
under an invalid contract, from the property 
of another person (namely, from his mule or 
his bucket), it follows that he owes n hire for 
the same. 

The profit to each partner must be in pro- 
portion to the stock.—In all cases of invalid 
partnership, the profit is in proportion to 
the stock; any stipulation. therefore, of an 
excess of profit to either partner is null. 
Accordingly, if the stock be between the 
partners in equal shares, and they agree to 
their profit bing in three lots, such agree- 
ment is null, and the profit must be equally 
divided ; wecause, as the profit which ac- 
crues isa dependant of the stock, the degree 
of it must be in proportion to the stock, in 
the same manner as, in a contract of culti- 
vation, the grain which is reaped is a depen- 
dant of the seed The reason of this is that 
aclaim to an excess profit can exist only in 
virtue of a previous specific agreement: but 
in the case in question this agreement has 
become invalid in consequence of the inva- 
lidity of the contract of partnership itsef : 
the claim, therefore, remains in force only 
in proportion to the capital stock. 

A contract of partnership is annulled by 
the death or apostasy of either partner.—IrF 
one of two partners die, or apostatize, and 
be united to a foreign country, * the contract 
of partnership is annulled ; because a con- 
tract of partnership comprehends an appoint- 
rnent of agency, which is essential to the 
existence of partnership, for the reasons 
already assigned: now agency is annulled 
by death; and it is also annulled by the 
circumstance of desertion to a foreign 
country during apostasy, where the Kazee 
issues a decree in consequence of such 


twenty to thirty yards, in an inclined plain ; 
and over the well is erected a frame or cross 
price, furnished with a pulley, through which 
a line runs, having suspended at one end a 
large leather bucket [Mashack]; the other 
end is fastened to traces, in which a mule, 
bullock, or other animal, moving to and fro 
onthe inclined road, by this means draws 
the water. v 
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œ That is, be expatriated by a decree of 
the Kazee, issued in consequence of his 
apostasy and desertion, 
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desertion, because that is equivalent to 
death: upon the agency, therefore, being 
annulled, the contract of partnership is also 
annulled. 

Whether the survivor be aware of that event 
or not.—It is also to be observed that the sur- 
viving partner being aware of the decease of 
his fellow, or otherwise, makes no difference 
whatever with respect to the dissolution of 
the partnership ; because as, in the case in 
F A the survivor is virtually discharged 

rom the agency by the decease of his part- 
ner, it is not essentia! that he be informed of 
that event. It is otherwise where one of 
two partners breaks the contract of partner- 
ship, for the effect of such a breach depends 
upon the knowledge of the other partner, 
as the breach is a designed dissolution of 
the contract. 

Section. 


A person cannot pay Zakat upon his part- 
ner’s property without his permission.—It is 
not lawful for either partner to pay the 
Zakat upon the other’s property without his 
permission, as the payment of Zakat is not 
a branch of traffic. 

Case of mutual nermission to vay Zakat.— 
Ir each of the partners give a general per- 
mission to the other to pay the Zakat upon his 
property, and each should afterwards first 
pay the Zakat upon his own particular share 
in the stock, and then pay Zakat upon his 
partner's share, in this case he who last paid 
the Zakat is responsible, whether he be aware 
of the other having already paid it or not 
This is according to Haneefa. The two 
disciples allege that he is not responsible, 
where he is not aware of that circumstance. 
What is here advanced proceeds upon a sup- 
position of each partner having paid the 
Zakat upon their respective shares of stock 
successively, and not altogether: for where 
they have paid it altogether, each is respon- 
sible for the other’s proportion of it. A 
correspondent difference of opinion obtains 
where any indifferent person directs another 
to pay the Zakat upon his property, and the 
other accordingly pays the Zakat upon his 
property after the person who so directed 
him had already paidit; for, according to 
Haneefa, the person acting under such 
direction is responsible, whether he pay the 
Zakat with a knowledge of the above circum- 
stance, or otherwise. The two disciples, on 
the other hand, maintain that he is not 
responsible unless he pay it, having a know- 
ledge of that circumstances as he has acted 
by direction, and consequently cannot be 
held answerable, They admit, indeed, that 
it may be objected that what the person 
acting under with direction pays is not 
Zakat,* and consequently he ought to be 
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* Because Zakat has been already paid by 
the principal, and hence what this person 
pays is not properly Zakat, but rather 
gratuity or alms-gift. 
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responsible :—but to this they reply the 
order which the person in question rec’ived 
was not in fact an order to pay so much 
Zakat, but rather, merely, an order to trans- 
fer so much to the poor, since the payment 
of actual Zakat is not within his province, 
as this is connected with the intention of the 
principal, and no more can be required of 
the person so directed than what is within 
bis province and ability :—the person in 
question, therefore, stands in the same predi- 
cament with one who is directed to perform 
sacrifice on behalf of another, in a case of 
detention ; thus, if a person engaged in the 
ceremonies of pilgrimage were to fall into the 
hands of an enemy, and to direct any other 
person to preform sacrifice at the temple on 
his behalf, and the other perform sacrifice 
accordingly, after the principal had been 
released from the enemy, and had completed 
bis pilgrimage, yet he does not bear the loss,* 
whether he be aware of the detention having 
ceased, or otherwise. The argument of 
Haneefa is that the person in question has. 
been directed ‘to pay Zakat ;’’ andas what 
he pays is not in fact Zakat, it is evident he 
has acted contrary to the orders of his princi- 
pal, whose design in giving such orders was 
to discharge himself from an obligation in- 
cumbent upon him (for it is evident that his 
sole view in subjecting himself to such an 
expense is to ward off the divine anger 
attending the neglect of Zakat) ;—-now, as 
(in the case in question) this design has been 
fully answered by the payment of the princi- 
pal himself, it can no longer be so by the 
payment of his substitute, and hence it 
follows that the substitute is discharged 
from his commission, whether he be aware 
or not, because this is a virtual discharge, 
and to that knowledge is not essential. 
With respect to the case of sacrifice under 
a circumstance of detention, as adduced by 
the‘two disciples, some in reply to it allege 
that the principle there advanced is not 
generally admitted, as concerning that also 
there is a difference of opinion, Others, 
again, maintain that there is an essential 
difference between that case, and the case 
under consideration. The reason they give 
for this difference is, that sacrifice is not in- 
cumbent upon the detained person, as he is 
permitted to delay it until his detention shall 
cease. The payment of Zakat, on the other 
hand, is incumbent, whence the design in 
appointing an agent to pay it is to discharge 
an obligation ; and as this design is not ful- 
filled, + it follows that the agent has no credit 
for his payment, and that what he pays is a 
waste and destruction of the property of his 
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*That is to say, the expense attending the 
sacrifice (although it be insufficient and 
nugatory under sucha circum’stance), never- 
theless falls upon the director. not upon the 
person directed. 

TAs it has been already fulfilled by the 
payment of the principal himself. 
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principal, for which he is consequently 
responsible. The case of sacrifice under a 
circumstance of detention, therefore, is not 
analogous to the case now under considera- 
tion, as sacrifice in such a circumstance is 
merely lawful but not incumbent, and hence 
the sacrifice performed by the delegate is not 
to be regarded as a waste and destruction of 
the property of his principal, for which reason 
he is not responsible. 

A female slave, purchased under a contract 
of reciprocity, becomes the property of that 
partner who with permission of the other, 
has carnal connexion with her.—Ir one of 
two partners by reciprocity permit th2 other 
partner to purchase a female slave with the 
partnership, stock, and to have carnal con- 
nexion with her, and the other act accord- 
ingly, in this case the slave appertains to 
the purchaser, and he is not responsible for 
anything, This is according to Haneefa. 
The two disciples allege that the other part- 
ner is entitled to take half the price of the 
slave ; because the purchaser has paid for the 
slave out of the partnership stock, and con- 
sequently his partner has a right to be repaid 
his ‘share in the same manner as in the 
purchase of victuals or clothing (that is, as, 
where one of two partners by reciprocity 
purchases victuals or clothing, paying the 
price out of the partnership stock, the other 
partner is entitled to take half the price from 
the purchaser, so also in the case in ques- 
tion), The ground upon which this proceeds 
is that the slave in question has become the 
sole and exclusive property of the purchaser 
because of the necessity of legalizing genera- 
tion ; and as the price is due in proportion to 
the right of property, it follows that the 
price of the slave is solely and exclusively 
due from the purchaser. The argument of 
Haneefa is that the slave has fallen into the 
possession of both partners, a certiorzri, accord- 
ing to what partnership requires (for they 
cannot alter the requisites of partnership): the 
slave therefore, is the property of both, in 
the sume manner as if no permission had 
been given : now the permission implies that 
the person who grants it makes a gift of his 
share to the purchaser : for carnal connexion 
is lawful only in virtue of right of property : 
and there is no mode of establishing that in the 
present case but by gift : because sale cannot 
be supposed on this occasion,* as the estab- 
lishment of a right of property by sale would 
be repugnant to the requisites of a contract 
of partnership ; for if the partner were to se!l 
his share to the purchaser, still that share is 
in partnership between the two, and does not 
belong exclusively to the purchaser His 
share, therefore, is made the property of the 
purchaser by gift implied in the permission 
granted to the purchaser to have carnal con- 
néxion with the slave. It is otherwise with 
respect to victuals and clothing, becauss, as 


*Meaning a complete sale from one partner 
to the other, 
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these are excepted from the contract of 
necessity, they are the sole property of the 
purchaser in virtue of the spirit of a con ract 
of purchase and sale; he, therefore, must 
pay half the price th reof to his partne , 
becaucre he has discharged a debt due from 
himself [for the above articles] out of the 
partnership stock, whereas, in the case ur der 
consideration the purchaser discharged a 
partnership debt, which was equally due 
from both partners, for the reasons already 
alleged. 

But the seller may take the price from 
either. —It is to be observed that, in the 
case In question, the seller of the slave i: at 
liberty to take the price from either partner, 
according to all our doctors, because this 
price is a debt incurrred by an act of traffic. 
A contract of reciprocity, moreover, comp-e- 
hends bail: and hence the price of the slave 
resembles (in this respect) the price of victuals 
or clothng. 


BOOK XV, 
OF WAKF. OR APPROPRIATIONS, ® 


Definition of Wakf ; and various opinions 
respecting it —WakrF, in its primitive sense, 
means detention. In the language of the 
Law (according to Haneefa), it signifies the 
appropriation of any particular thing in such 
a way that the appropriator’s right in it 
shall still continue, and the advantage of it 
go to some charitable purpose, in the manner 
of a loan. Some give it as the opinion of 
Haneefa that, as the advantage of a thing is 
a nonentity, and as the alms-gift of a nonen- 
tity is invalid, it follows that appropriation 
is utterly illegal. t It is, moreover, recorded 
in the Mabsoot that Haneefa held appro- 
priation to be invalid. The most approved 
authorities, however, declare it to be valid 
according to him: but since (like a loan) it 
isnot of an absolute nature, f the appro- 
priator is held to be at liberty to resume it, 
and the sale or gift of it is consequently 
lawful. According to the two disciples. 
Wakf signifies the appropriation of a par- 
ticular article, insuch a manner as subjects 
it to the rules of divine property, whence 
the appropriator’s right in it is extinguished, 
and ıt becomes a property of Gop by the 
advantage of it resulting to his creatures.— 
The two disciples, therefore, hold appro- 
priation to be absolute; and, consequently, 
that it cannot be resumed, or disposed of by 
gift or sale; and that inheritance also does 
not obtain with respect to it. (There is, 
indeed. one point upon which the disciples 
differ in opinion: for, according to Aboo 
Yoosaf, the sppropriation is absolute from 
* Meaning always of a pious or charitdble 
nature. 

+ That is, has no force in law. 
t That is, it is not IRREVOCABLE, 
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the instant of its execution: whereas Mo- 
hammed holds it to become absolute only on 
the delivery of it to a Mootwalee, or pro- 
curator :*—-as will hereafter appear,) Thus 
the term Wakf, in its literal sense; compre- 
hends all that is mentioned both by Haneefa 
and by the two disciples. Now, such being 
the case, no preference can be given to the 
tenets of one party over that of the other, as 
drawn from the meaning of the term: this 
preference. therefore, must be given as drawn 
from arguments. The arguments of the two 
disciples upon this subject are twofold . 
Frrst, when Omar was desirous of bestow- 
ing in charity the lands of Simag, the 
Prophet said to him, “ You must bestow the 
ACTUAL LAND ITSELF, in order that it may 
not remain liable to be either soLD or BE- 
STOWED, and that INHERITANCE may not 
hold in it—SeconpLy, there is a necessity 
for the appropriation being absolute, 1n order 
that the merit of it may result for ever to 
the appropriator ; and this necessity 1s to be 
answered only by the appropriator relin- 
quishing his right in what he appropriates, 
and dedicating it solely to Gob ; which dedi- 
cation, as being agreeable to the Law, in the 
same manner as that of a mosque, must 
therefore be made in the same mode. The 
arguments of Haneefa concerning it are 
various. First, the Prophet has said, ‘’Pro- 
perty cannot, after the decease of the pro- 
prietor, be detained from division among his 
heirs” (in other words. appropriations are 
not ABSOLUTE, but INHERITABLE), Shirrah 
moreover says, ‘' the Prophet determined the 
sale of an appropriation to be lawful,’’— 
which is as much as to say, that ‘‘before 
the promulgation of the Law by the holy 
Mohammed (on whom be the blessing and 

ce of Gop) apprepr ations were absolute; 
SERR has rendered them otherwise.’’ 
—SECONDLY;, the appropriator’s right in the 
article appropriated must still continue in 
force, for this reason, that it is lawful for the 
creatures of Gop to derive an advantage 
trom it, either by tillage (if it consist of 
land), or by residence (if it consist of 
dwelling-houses) : for if no one had any 
right in it, any acts with respect to ıt would 
be unlawful, in the same manner as with 
respect to a mosque. It is, therefore, evident 
that aright of property in it still continues: 
and it is also evident that this right of pro- 
perty must rest with the appropriator, and 
not with any other person, as he alone is 
entitled to expend the revenue arising from 
it upon the objects of the appropriation, and 
to appoint a procurator over it: but yet, as 
the term Wakf implies giving in charity, the 
use of it resembles that ofa loan. THIRDLY, 
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rity ; the term procurator is adopted by the 
translator, as being peculiar to the manage- 
ment of a religious foundation, and as distin. 
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the appropriator wi:hes to apply the revenue 
arising from what he appropriates to some 
charitable purpose in perpetuity which is 
impossible, unless his right of property in it 
continue. FourtTHLy, it is impossible that 
the appropriator’s right of property in the 
Wakf should be extinguished, during its 
existence; without its becoming the prcperty 
of some other person, as the Law does not 
admit the idea of a thing, during its existence, 
going out of the possession of one proprietor 
without falling into the possession cf another 
proprietor Wakf, therefore, in this par- 
ticular resembles a Sayeeba. (A Sayeeba is 
a female camel, set at liberty in pursuance 
of a vow (as wherea man says, ‘’ if I return 
home from this journey,’’ or, ‘‘recover from 
this disorder a certain female camel of mine 
is Sayeeba,’’*) which the owner prohibits 
himself from any further use of ; in the same 
manner as a Baheera, or female camel, which 
after producing ten colts, it was customary, 
in times of ignorance, then to set at liberty, 
rendering it unlawful to be used or eaten.) 
Appropriation, in short, resembles the Pagan 
act of setting a camel at liberty, in this 
respect, that the thing appropriated does not 
go out of the right of property of the pro- 
prietor : —in other words, if a man constitute 
his quadruped a Sayeeba, still ıt continucs 
his property ; and soalso, ifa person appro- 
priate his lands or quadruped. It is other- 
wise in a case Of manumission, as that 1s a 
dereliction of property. Itis otherwise also 
in the case of a mosque, as that is dedicated 
purely to Gop (whence it is unlawful to 
derive any advantage from a mosque), 
whereas ın a case of appropriation, the 
right of the individual still continues in 
furce, and that, consequently, is not dedicated 
purely to Gop, 

Alienation of the article appropriated is 
completed by a decree of the magistrate, and 
the declaration of the appropriator, or the 
consignment of il to a procurator.—It is 
reported by Kadooree, from Haneefa, that 
the apfropriator’s right of property is not 
extinguished, except where the magistrate 
so decrees, or where the appropriator himself 
susperds it upon his decease, by declaring 
“When I die, this house is appropriated to 
sucha purpose’ (and so forth). Aboo 
Yoosaf alleges that his right of property is 
extinguished upon the instant of his saying 
“I have appropriated’’—(and such also is 
the opinion of Shafei); because that is a 
dereliction of property, in the same manner 
aS manumission. Mohammed says that it is 
not extinguished until he appoint a procu- 
rator, and deliver it over to him: and 
decrees are passed upon this principle. The 
reason of this is that the right of God cannot 
be established in an appropriated article but 
by implication, in the consjgnment of it to 
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his creature (asa transfer to the Almighty, 
who is himself the proprietor of all things, 
although it cannot be effected actually and 
expressly, vet may be so dependantly) ;—it 
therefore becomes subject to the rules of 
divine property dependantly. and conse- 
quently resembles Zakat and alms-ygift. 
With respect to what is reported from 
Haneefa, that ‘‘the appropriators’s right of 
property is extinguished by a decree of the 
magistrate,” —our author remarks that this 
is approved doctrine, as such a decree removes 
all difference of opinion. With respect, 
however, to what is further reported from 
him, that “the appropriator’s right of pro- 
perty is extinguished in consequence of his 
suspending that upon his decease, it is 
altogether unfounded, as his right of pro- 
perty cannot be extinguished but by his 
bestowing the use of the article for chari- 
table purposes ın perpetuity, in which case 
it is the same as a bequest of perpetual 
usufruct :—in this instance, therefore, his 
right of property becomes extinct, and the 
appropriation is absolute. 

_A decree of the magistrate fixesan appro- 
priation ; but the decision of a referee does 
not fix it.—It is related, in the Fatavee Kazee 
Khan, that judicial decrees are issued on the 
subject of appropriations only in cases where 
a person having appropriated a particular 
article, and delivered it over toa Montwalee 
Or procurator, is afterwards desirous of 
resuming it ; and the latter disputes the 
resumption, on the plea of the appropriation 
being absolute ; and they carry the matter 
before a Kazee, who decrees it to be absolute 
— Concerning a case where the parties autho- 
rize any third person to decide upon this 
point, and he decides the appropriation to be 
absolute, there is a difference of opinion ; it 
is certain, however, that sucha decision is 
not binding upon parties. 

Case of an appropriation made upon'a 
death bed.—Ir a person make an appropria- 
tion upon his death-bed. Tehavee reports 
that, according to Haneefa, it stands in the 
same pre licament with a bequest after death, 
—(that is to say, is absolute) ; contrary to an 
appropriation made during health, which is 
he!d by Haneefa not to be an absolute 
nature. The true statement, however, is 
that the appropriation in question is not 
absolute, according to Haneefa; but it is 
absolute, according to the two disciples ; 
with this distinction, however, that the 
appropriation here treated of is regarded as 
from the third of the appropriator’s estate, 
whereas an appropriation made during health 
is regarded as from the whole of the appro- 
priator’s property. 

The appropriator’s right of property is 
destroyed: but without a transfer of that 
right to any other person —UPpon an appro- 
priation becoming valid (that is, absolute, 
according to the various opinions of our doc- 
tors, as here stated,—according to Haneefa, 
in consequence of the appropriator’s declara- 
tion, and the magistrate’s subsequent decree 
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~—and according to Aboo Yoosaf, by his sim- 
ple declaration.—and according to Moham- 
med, by his declaration and delivery to a 
Procurator),—it passes out of the possession of 
the appropriator ; but yet it does not become 
the property of any other person ; because, if 
this were the casé, it would follow that it is 
not a state of detention, out may be sold 
in the same manner as other property ; and 
also, because if the person or persons to 
whom it is assigned were to become the pro- 
prietor of it, it, it would follow that it could 
not afterwards piss out of his possession in 
consequence of any condition stipulated by 
the form?’r proprietor,—whereas it is not so, 
for if a person were to appropriate a dwell- 
ing-house (for instance) to the poor of a par- 
ticular tribe, and the proverty of any one of 
these were afterwards removed, the right in 
it passes to the others, which it could not do 
if this person were a proprietor. 

Any undefined part of a thing may be 
appropriated.—Tue appropriation of an un- 
defined part or portion of any thing® is 
lawful, according to Aboo Yoosaf. Moham- 
med alleges that an appropriation of this 
nature is unlawful; because as actual pos- 
session is held by him to be an essential 
(by the procurator taking possession of the 
article appropriated), so, in the same man- 
ner that without which possession cannot 
take place is also an essential, namely, 
division ; and this can only be ina thing 
capable of division. (With respect, how- 
ever, to a thing incapable of division, the 
appropriation of an indefinite portion of it 
is held to be legal by Mohammad also as he 
conczives an analogy between thisand a gift, 
or charitable donation). The ground upon 
which the opinion of Aboo Yoosaf, procee’s 
is, that the separation of an indefinite part 
of any thing is indispensable to the taking 
possession of it ; but as the taking possession 
is not (according to him) essential in a case 
of appropriation (whence the means of taking 
possession is also unessential) it follows that 
the appropriation of an indefinite part of 
any thing is held by him to be lawful. 
From this rule, however, he excepts a mos- 
que, or burying-ground, the appropriation 
of any undefined portion of which is unlaw- 
ful, although it be of an indivisible nature ; 
because the continuance of a participation 
in any thing is repugnant to its becoming the 
exclusive right of Gop; and also, because 
the present discussion supposes, the place in 
question to be incapable of division, as being 
narrow and confingd, whence it cannot be 
divided but by an alternate application of it 
to different purposes, such as its being ap- 
plied one year to the interment of the dead, 
and the next year to tillage, or, at one time 
to prayer, and at another time to the keeping 
of horses which would be singularly abomi- 
nable. It is otherwise with regard to the 
appropriation of anything else than a mosque 
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or burying ground ; because the appropria- 
tion of an undefined portion of any other 
matter, where it is of an indivisible nature, 
is decreed to be lawful by all our doctors, as 
it may be hired (for instance), and the parties 
may divide the rent. 

Case of appropriation of land, where an 
indefinite portion of it afterwards appears 
to be the property of another person.—IF a 
person appropriate land,® and it should 
afterwards appear that an indefinite portion 
of the land (such as the fourth) was the 
property of another person, the appropria- 
tion is void with respect to the remainder 
also, according to Mohammed : because, in 
this instance, the separation into indefinite 
divisions ig associated with the appropria- 
tion, which is consequently invalid, in the 
same manner as a gift. It is othcrwise 
where a donor resumes a part of his gift ; or 
where the heirs of a donor who had made 
the gift upon his death-bed resume two- 
thirds of his gift after his decease: for if a 
person, upon his death-bed, make a gift or 
appropriation of the whole of his property, 
and the heirs resume two-thirds, still the 
gift or appropriation are not rendered void, 
because, in this instance, the separation into 
indefinite divisions is supervenient, and not 
associated : that is, at the time of the gift or 
appropriation, the article was not divided 
into undefined portions, but became so after- 
wards. lf, however it, should appear that 
another is entitled to a portion of the land, 
of a specific and not an undefined nature, in 
this case the appropriation is not void with 
respect to the remainder, because of no in- 
definite division existing in this instance : 
and gifts and charitable donations are also 
subject to the same analogy. 

The objects of an appropriation must be of 
a perpetual nature.x—AN appropriation is not 
complete, according to Haneefa and Moham- 
med, unless the appropriator destine its 
ultimate application to objects not liable 
to become extinct ; as where, for instance, a 
man destines its application ultimately to 
the use of the Poor (by saying, “I appro- 
priate this to such a Person, and after him 
to the Ppoor).’’—because these never become 
extinct. Aboo Yoosaf maintains that where 
the appropriator names an object liable to 
termination (as if he were to say, "I have 
appropriated this to Zeyd), it is valid, and 
after the death of Zeyd it Passes, as an 
appropriation, to the poor, although the 
appropriator had not named them. The 
argument of Haneefa and Mohammed upon 
this point is that appropriation requires an 
extinction of right of ProPerty. Without a 
transfer of it ; and as this, like manumission, 
is of a perpetual nature, it follows that if a 
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thing be appropriated to a finite object, the 
appropriation is imperfect ; whence it is that 
an appropriation is rendered void by making 
it temporary, in the same manner as a sale 
is made void by limiting its duration. 

OsjecTION.—This argument of Haneefa, 
that the right of property becomes extinct 
without ‘‘a transfer of it,” contradicts what 
was formerly said, that, ‘‘according to 
Haneefa, in appropriation, the right of pro- 
perty is not extinguished.” 

Repty.—There are two reports from 
Haneefa upon this subject. One of them 
is that which was before stated. Another 
makes the opinion of Haneefa to agree with 
that of Mohammed. Some also allege, in 
reply to this objection, that what is here 
advanced from him proceeds from a suppo- 
sition of the magistrate having decreed the 
appropriation to be absolute, under which 
circumstance it passes out of the possession 
of the approprietor according to all our doc- 
tors. 


The argument of Aboo Yoosaf is that the 
design of the appropriator is to perform an 
act of piety acceptable to Gop ; and this is 
fully answered in e‘ther case ; because piety 
On some occassions may consist in the appro- 
priation of an article to a terminable object, 
—and it may at other times consist in the 
appropriation of a thing to an interminable 
object :—The appropriation, therefore is 
equally valid in both instances; Now some 
say that perpetuity 1s essential to it. Aboo 
Yoosaf, however, does not consider the men- 
tion of perpetuity as an essential, as the 
terms appropriation or charity do clearly 
argue thus much, according to what was 
before advanced, that ‘‘Appropriation, like 
manumission, signifies an extinction of a 
right of property without a transfer of that 
right.” According to Mohammad, on the 
other hand, the mention of perpetuity is an 
essential ; because appropriation isa chari- 
table donation of the use of a thing, or of 
actual product; and as those are sometimes 
temporary and sometimes perpetual, the 
general mention of it cannot be understood 
as a perpetuation: itis therefore indispen- 
sable that perpetuity be expressly mentioned. 
Appropriation of immoveable and of 
movable property.—THE appropriation of 
land is lawful ; because several of the Pro- 
phet’s companions appropriated their lands ; 
but the appropriation of movable property 
is altogether unlawful, whether purposely, 
or asa dependant. This is the opinion of 
Haneefa. Aboo Yoosaf alleges that if a 
person appropriate lands, together with the 
cattle and slaves attached to them, it is law- 
ful ; and the same of all instruments of hus- 
bandry ; because those are all dependants of 
the soil in the fulfilment of the design ; the 
appropriation of these, therefore, as depen- 
dants of the land, is lawful ; for many things 
are admissible dependantly, which are not so 
positively ; thus the sale of wine (for in- 
stance) by itself is unlawful; whereas, along 
with land it is lawful,—and in the same man- 
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nor the appropriation of the beam of a house 

is unlawful, whereas along with the house 
it is clearly legal. The opinion of Moham- 
med, also, accords with that of Aboo Yoosaf 
in this point, because as he holds the appro- 
priatlon of moveables to be lav ful merely in 
virtue of the appropriator’s declaration, it 
follows that he admits the appropriation of 
them as a dependant to be legal a fortiori. 
Mohammed is also of opinion that if a per- 
son appropriate horses, camels, or arms, to 
carry on war against infidels, it is law- 
ful ;—-in which opinion (as lawyers report), 
Aboo Yoosaf coincides with him. This pro- 
ceeds upon a favourable construction ; for 
analogy would suggest that such an appro- 
priation is unlawful, for the reasons already 
alleged. The reason for a more favourable 
construction, however, is that the Prophet 
once said, ‘"KHaLtip has approiriated his 
HORSE and ARMOUR in the way of Gon ; and 
Tevuma has appropriated his norse in the 
way of Gov.’’*-—According to Muhammed, 
the appropriation is lawful of all moveables, 
the appropriation of which is c. mmonly 
practised, such as spades, shovels, axes, saws, 
plar ks, coffins (and their appendages) stone 
or brazen vessels, and books: but according 
to Aboo Yoosaf it is unlawful; because 
analogy cannot be abandoned but on the 
express authority of the sacred writings: 
and as horses and armour only are there 
mentioned, the admission must be restricted 
accordingly. Mohammed says that analogy 
may be abandoned on account of utility, (as 
in arts or manufactures, for instance) ; and 
utility exists in the articles in question. It 
is, moreover, recorded of Nasszer Ibn Yehee, 
that he appropriated his books, as conceiving 
that to be analogous to the appropriation 
of a Koran (in other wor-ls, as the appro- 
priation of a Koran is lawful, so also is the 
appropriation of any other book): and this 
is approved, because other books as well as 
Korans are kept for the purpose of reading 
and instruction. Most lawyers have passed 
decrees according to the opinion of Moham- 
med in this part cular. [t is written in the 
Fatavee-Kazee-Khan that there is a differ- 
ence of opinion between the Elders concerning 
the appropriation of books.-—-Fikkea-Aboo- 
al-Seyb, however, holds it to be lawful ; and 
decrees pa s accordingly. 

The appopriation of articles in which it is 
not customary is unlawful ——IT is not lawful 
to appropriate moveables, the appropriation 
of which is unusual or uncommon, according 
to our doctors. Shafei alleges that the 
appropriation is lawful of everything which 
admits of the use without a destruction of 
the subject, or of everything lawfully sale- 
able, because such articles as admit usufruct 
resemble land, horses, or arms. The argu- 
ment of our doctors is that appropriation 
requires propetuity, according to what has 
been already stated; and this cannot exist 
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in moveables, since these are notofa lasting 
nature ; analogy therefore suggests that the 
appropriation of moveables In gencral is 
unlawful :—it is admitted, however, ın some 
articles (although contrary to analogy), 
because of the traditions already recorded, — 
and in other articles’ (such as axes, saws 
and so forth), because of utility: but the 
apprepriation of furniture, clothes, and 
salves, is unlawful, as being contrary to the 
Suggestions Of analogy, because they have 
neither tradition nor utility to support the 
legality, and therefore resemble dirms and 
deenars. With respect to what Shafei has 
advanced that ‘‘those articles are analogous 
to lands, horses, and armour.” we reply that 
no analogy cin be admitted between them ; 
because land endurcs perpetually; and 
horses and armour are instruments of war 
against mfi tels, which is among the highest 
religious obligations, whence the property of 
piety exists in the appropriation of these 
articles in a much stronger degree than in 
the appropriation of other mov:ab'es ;—the 
analogy, therefore, is not allowe 1 

An appropriation cannot be sold or trans- 
ferred.—Uvon an appropriation becoming 
valid and absolute, the sale or transfer of the 
thing appropriatedis unlawful, according to 
all lawyers : the transfer 1s unlawful, because 
of a saying of the Prophet, ‘Bestow the 
ACTUAL LAND IYTSEF in charity, in such a 
manner that it.” An appropriation, there- 
fore, 13 Incapable of sale or transfer, upon 
becoming valid and absolute 

But tt may be divided off, where it consists 
of an undefined part of danything.—Ir, how- 
ever. the appropriation consist of an un- 
defined part of anything, and (in conformity 
with the doctrine of Aboo Yoosaf) become 
absolute, and the partner require it to be 
divided off, such division is lawful ; because 
division implics separation and distinction. 
eIn all things, indeed. except those which are 
computable by weight or measure, exchange 
chiefly prevails: in appropriation, however, 
a superior regard is had to separation and 
distinction, in order that the appropriation 
may be valid : the dividing it off, therefore, 
is not to be regarded in the light of a sale or 
transfer, and is consequently legal. 

IF a person appropriate his share in part- 
nership lands, he must divide it off and 
detach it from those of his partner ; because 
he alone has authority to do this during his 
life, or his executor, after his decease. If on 
the other hand, a person appropriate the half 
(for instance) of his own land, in this case 
the Kazee is to divide it off, and alienate it 
from the appropriator—(or the appropriator 
may sell one half (for instance) of his land to 
any other person, and then divide off the 
portion appropriated and alienate it from 
that person, and afterwards re-purchase the 
remainder from the purchaser*) ;—for the 
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appropriator is not at liberty himself to 
divide off the portion of land which he has 
appropriated, or to separate it from that 
portion which he has not appropriated, 
because one person is incapable of himself 
making a division, and thus giving to him- 
self, since division can take place only 
between two. 

In case of dividing it off, the payment of a 
balance made by the appropriator is lawful ; 
but if made to the appropriator, it invali- 
dates the appropriation.—Ir, in dividing off 
appropriated land, any balance occurs (as 
where a person appropriates his share in 
partnership land, and he and his partner 
accordingly make a division of the land, and 
the share of one of them proves defective, 
and the other makes up the difference by a 
payment in money), it is unlawful, where 
this balance is paid to the appropriator, as 
the sale of an appropriated article is unlaw- 
ful: but ifit is the appropriator who pays 
the balance, itis lawful and what he gets tn 
teturn is his property ;—if, therefore, he be 
desirous of having it divided off from the 
part he has appropriated, he must refer the 
matter to the Kazee, in order that he may 
sepatate the portion appropriated from what 
he [the apptopriator] gets in return for the 
balance. 

The income of an appropriation must be 
expended (in the first instance) upon keeping 
itin repaiy.—IT is incumbent that the in- 
come of anh appropriation be in the first 
instance expended iù the repairs* of it, 
whether the approptiatot may have stipu- 
lated this or not; because his design was 
that the income should serve as a perpetual 
fufid, and as a perpetual income cannot be 
drawn from the atticle dpproptiated unless 
it be preserved in continual repair, that is 
- ahecessafy attendant upon it; and also, be- 
cause all acquisition must be attended with 
expense—(in other words, he who enjoys 
the profit must also bear the loss), —In short, 
upon the pertson to whom the advantage of a 
thing accrues, must rest the inconveniences 
attending it; arid such being the case, it 
follows that the repair of an appropiation 
resembles the subsistence of a slave whose 
service has been bequeathed to any one, for 
the subsistence of such slave rests upon the 
legatee of usufruct. If, therefore, the appro- 
priation be to the poor, and the requisition 
of repairs from them be impossible (because 
of the appropriation itself being their sole 
dependence) the repairs must be afforded 
out of the income arisiiig from it. 

Unless the appropriatee be rich, in which 
case he is answerable for the repairs—Ir, how- 
ever, the appropriation be to some particular 
person, in the first instance, and after him to 
the poor, the repaifs are in this case due out 
of that person’s property (but he Ís at liberty 


e—a 


*Arab. Tameer; meaning, the rendering 
f place habitable, by cultivation, if it be 
and, of by rebuilding, &c., if it be houses. 


APPROPRIATIONS 


a ere ET CPCS SCR OS Rh a O 
_----4 


(Vor If. 


ee 


to furnish the means out of whatever pert of 
his property he chooses), during his life : and 
in this case no part of the income is laid out 
in repairs because the requisition from the 
person who enjoys the benefit is in such 
instance possible, since he is specified and 
known. 

But in such a degree only, as may suffice 
to preserve it in ils original state.—IT is to 
be understood, however, that the repairs are 
to be made out of the property, only in such 
a degree as may bë requisite to preserve it 
in the state in which it was appropriated : 
if, also, it fall to ruin [or run waste] it is to 
be restored to the state in which it was 
appropriated, because the income of it was 
made over to others, and was to be derived 
from it as in THAT state, and not aS in any 
superior state; and as such income is the 
right of him to whose use it is appropriated, 
it is not lawful, without his permission, to 
expend it in repaits toa degree beyond the 
original state of the appropriation. Some 
are also of opinion that the same rule obtains 
where the appropriation is to the poor at 
large, and not to any particular individual, 
—that is to say, the income is not to be ex- 
pended in repairs bevond the original state 
of the appropriation. Others allege that this 
is lawful. The former, however, its the better 
Opinion ; because the income artsing fsom an 
appropriation is expended in the repairs of 
it only from the necessity of preserving it as 
it was originally and there is no necessity 
for repairs beyond what may suffice for this 
purpose. 

he repairs of a house are incumbent 
upon the individual occupant pro tempore — 
Ir a petson appropriate a house, with this 
condition, that his son or any other person 
shall reside therein during life, the repairs 
are incumbent upon him who has the right 
to inhabit it, because he who enjoys the 
profit must also bear the loss (as has been 
already stated), and the case consequently 
resembles the subsistence of a slave whose 
service has been bequeathed to any person 
by his master. 

Or ifhe neglect this, the magistrate must 
let the house, and furnish the repairs out of 
the rent —Ir, therefore, the person in ques- 
tion refuse or neglect to repair the house, or 
be incapable of so doing, from poverty, the 
magistrate must in this case let it, and pro- 
vide for the repairs out of the rent; and 
must return it tohim upon the repairs being 
completed: because by this means attention 
is paid to the rights both of the appropriator 
and of the person to whose use it is appro- 
priated, if it were not duly repaired, 
the tenement would be lost, and the rights 
of both would be consequently destroyed ; 
the repair must therefore be provided out of 
the rent, in order that the rights of the parties 
may be secured. 

But the occupant is not liable to any com- 
pulsion—It is to be observed, however, that 
where the person to whom the article is ap- 
propriated refuses to make the repairs, he is 
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not to be compelled, because the repairs 
would be at his loss, his case being the same 
as that of the proprietor of the seed, ina 
contract of cultivation, who, if he refuse to 
cultivate the land, ts not liable to anv com- 
pulsion, as the cultivation cannot be effected 
without the loss of his property, namely, the 
seed. 

Oxsjection.—Upon the occupant refusing 
to make the repairs, it would appear that 
the magistrate should not return the house 
to him after the repairs are completed : be- 
cause, as he thus assented to the destruction 
of his right, and attention to that is unneces- 
sary. 

Repiy.—The refusal of the occupant to 
repair the house does not argue his assent to 
the destruction of his right as there isa 
doubt with respect to the motive of his 
refusal, since it is possible. thet he has 
refused merely on account of the expense 
to his property; his right, therefore, ts not 
destroyed because of the doubt. 

And none can let the house but the magis- 
trate—Iv is proper to observe that it is not 
lawful for the occupart to let the house, 
since he is not proprietor. The magis- 
trate, on the contrary, possesses a general 
power, as being the agent of the community 

Decayed materials are t’? be usea for 
repairs —Sucn buildings or materials of an 
appropriation as become damaged or useless 
must be employed by the magistrate in the 
repairs of it, where necessary ; and if these 
be not immediately necessary, he must keep 
the articles in question until such time as 
occasion offers when he must employ them 
in making the necessary repairs ; as repairs 
are required from time to time, in order that 
the appropriation may be continually pre- 
served, and the design of the appropriator 
answered. If the materials of the decaved 
Place be damaged so much as to render it 
impracticable to employ them in tke repairs 
(by the timbers being broken, for instance), 
it is incumbent on the magistrate to sell 
them, and expend the Price in such repairs : 
but itis not lawful for him to give them to 
the occupants, because the timbers, and so 
forth, are constituent Parts of the actuil 
appropriation, tn which no Person has any 
right,—their right being merely to the use. 
and not to the thing itself. 

Case of appropriation, with a reserve of 
the use to the appropriator during life.—Ir 
a Person appropriate a house (for instance), 
with a reserve of the income to his own use 
during life, and after his death to go to the 
poor; this is lawful, according to Aboo Yoocaf. 
Our author remarks that this is deemed lawful 
by Aboo Yoosaf; but that, juding from the 
opinion of Mohammed, it is unlawful ;—and 
such is the opinion of Hillal Kazee and Shafei 
respecting it. Some allege that the difference 
between Aboo Yoosaf and Mohammed upon 
this Point is occasioned by their difference of 
opinion concerning the neeessity of consign- 
ment; for, according to Mohammed, the 
consignment of the appropriation to the 
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Mootwalee, or procurator, is an essential, and 
consequently it is unlawful for the appro- 
priator to reserve the income to himself : 


| according to Aboo Yoosaf, on the contrary, 


this is lawful, as he does not hold the con- 


_signment to a procurator to be an essentiak. 
, Others, again, allege that their difference 


upon this Point is mot occasioned by their 


| cifference upon any other point, but is merely 


an original difference of opinion with respect 
to the present case ttself. This difference of 
opinion between <disciPles subsists in every 
case that is, whether the appropriator reserve 
the whole ora part only of the income to him- 
self during life, and after his death to go to 
the poor. If, also, the appropriator reserve 
the whole or part of the income from his 
appropriation to the use of his Am-Walids, 
or his Mocabbirs, during their lives, and after 
their deaths destine it to the poor, some say 
that this is lawful according to all our 
doctors. Others, however, maintain that, in 
this instance also, the above difference of 
Opinion obtains ; and this is approved, because 
his reserving the income to their use for their 
lives is equivalent to his reserving it to his 
own use The argument in favour of Mo- 
hammed’s opinion is that appropriation is a 
gratuitous act, effected in the transfer ofa 
property to Gon; by delivering over the thing 
appropriated to a Mootwalee or procurator 
(for a transfer to the Almighty, who is h'm- 
self the proprietor of all things, although it 
cannot be effected actually and expressly, 
yet may be so dependently : and the reserving 
of the whole or part of the income arising 
from it to his own use is repugnant to this, 
because, the delivery cannot be made to 
himself —The case, therefore, resembles the 
reserve of an alms-gift,—and also the reserve 
of a part of a mosque :--in other words, ifa 
person were to assign certain property to the 
poor, stipulating at the same time, that his 
right in part of it should continue, the alms 
under such a condition are unlawful ;—or, if 
the founder of a mosque stipulate that ris 
right in a part of the mosque shall continue, 
this oppuses the legality of the whole founda- 
tion :—and so alsoin the case in question. 
The arguments of Aboo Yoosaf upon this 
point are threefold, First, the Prophet was 
accustomed himself to consume the revenue 
arising from what he had appropriated. Now 
the use would not at any rate be lawful, 
unless the appropriator had previously stipu- 
lated it for himself at the time of appro- 
priation : the Prophet consuming the revenue 
therefore, argues «that it is lawful for an 
appropriator to reserve that to his own use. 
SECONDLY, appropriation implies the owner 
ofa property destroying his right in that 
property by a gramsfer of it to Gop, under 
some pious intention (as was formerly stated ; 
and such being the case, where an appro- 
priator reserves a part or the whole of the 
revenue arising from what he appropriates 
to his own use, it follows that; in so doing ; 
he reserves to himself a thing which is the 
property of Gop (not that he reserves to him- 
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self what ls his own), anda person's reserving 
to himself a thing which is the property of 
Gop is lawful ; thus, if a man build a cara- 
vansera, or construct a reservoir, Or give 
ground for a burial-place, reserving to him- 
self the right of residing in the caravansera, 
or of drinking water out of the reservoir, or 
of interment in the burial-place, it is lawful ; 
and so likewise in the case in question. 
Tuirpty, the design, in appropriation, 1s the 
performance of an act of piety; and piety 
is consistent with the circumstance of a per- 
son reserving the revenue to his own use, as 
the Prophet has said, ‘‘A man giving a sub- 
sistence to HIMSELF is giving ALMs.’’* 

Or, witha reserve of a liberty to change 
the subject.—Ir the appropriator reserve to 
himself a right of changing the lands he 
appropriates for any other lands, at plea- 
sure, it is lawful, according to Aboo Yoosaf, 
Mohammed maintains that the appropria- 
tion itself is valid, but that the condition 
reserved is void ; because the con dition does 
not prevent an extinction of right of pro- 
perty ; and the appropriation is consequently 
complete, because of the extinction of this 
right ; but not the condition, as being invalid, 
is void, in the same manner as the reserve 
of aright of change, in the foundation of a 
mosque, is void. 

Or, witha reserve ofa right of option.— 
Ir the appropriator reserve to himself a right 
of option with respect to his appropriation, 
for three days, by saying (for instance) “‘I 
appropriate this house to such and such purs 
poses, with this condition, that I shall have 
a right of option for three days; accord- 
ing to Aboo Yuosaf, both the appropriation 
and the condition are lawful. According to 
Mohammed, on the contrary, the appropriation 
is null. Their difference of opinion upon this 
point originates in the difference of their doc- 
trine respecting a reserve of the revenue of an 
appropriation to the use vf th» appropriator : 
for as, according to Aboo Yoosaf, an appro- 
priator may lawfully reserve to his own use, 
during life, the revenue arising from what 
he appropriates, it follows that he deems it 
lawful that the appropriator reserve a right 
of option for three days, for the purpose 
of consideration Mohammed, on the other 
hand, holds that the possession ofa Moot 
walee, or procurator, is an essential, and as 
a reserve of option prevents possession from 
being completely taken, it follows that, 
according to him, the appropriation is void. 
An appropriation, moreover, is not complete 
without the will of the appropriator; and 
as, where he makes a reserve of option, this 
cannot be ascertained, it follows that the 

appropriation is void ; had being once void, 
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“As where (for instance) a man appro- 
priates the whole of his property, thus re- 
ducing himself to poverty ; in which case the 
charity is as effectual with respect to him 
ea he necessarily reserves a sufficiency 
yom the product for his own sustenance) as 
with respect to any other pauper, 
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its validity cannot afterwards be restored by 
the condition ceasing to operate. 

Or with a respect of authority—IF a 
person appropriate land, with a reserve of 
his authority over it, it is lawful, according 
to Aboo Yoosaf.—Our author remarks that 


Kadooree has expressly declared this. Such 
also is the doctrine of Hillal; and it is, 
indeed, the generally received opinion. Hil- 


lal particularly mentions it in treating of 
appropriations. Some doct rs allege, that 
if the appropriator particularly stipulate a 
reservation of authority over the lands, this 
authority remains to him accordingly ; but 
not unless it be particularly stipulated by 
him. Our modern doctors, however, consider 
it as very doubtful whether this be an opinion. 
of Mohammed, because it is a tenet of his 
that delivery into the hands of a procurator 
is essential to the validity of an appropria- 
tion ; and where such delivery takes place 
the appropriator can no longer possess any 
authority over it. According to the tenets 
of Aboo Yoosaf, on the othr hand, the 
delivery toa procurator is not an essential, 
and consequently the authority remains 
with the appropriator, although he should 
not have so stipulated. What was men- 
tioned above, concerning the opinion of 
Mohammed, that ‘‘where the delivery to 
a procurator takes place, the appropriator 
can no longer retain any authority over the 
appropriation,’’ applies to a case where the 
appropriator had not stipulated any reser- 
vation of authority to himself at the first :— 
forifhe had stipulated this at the time of 
making the appropriation, his authority is 
not rendered void by delivery to a procu- 
rator, because as his authority continucs 
where he stipulates a right of authority in 
behalf of another, it follows that, where he 


| stipulates it in behalf of himself, ıt continues 


a fortiori.i—The arguments in support of 
thee opinion of Aboo Yovosaf (which is 
the most generally received doctiine), are 
twofold. First, the procurator enjoys his 
authority, only on behalf of the appro- 
priator, in consequence of his reservation ; 
and it is impossible that the appropriator him- 
self should not be possessed of any authority, 
at the same time that another person enjoys 
an authority held on his behalf —Szeconp cy, 
the appropriator stands in a nearer relaions 
to what he appropriates than any other 
person, and it 18 consequently proper that 
he possess an authority over it; in the same 
manner as where a person builds mosque, 
in which case the business of repairing it, as 
well asthe appointment of all the officers, 
&c , appertain solely tohim; or as where a 
person emancipates a slave, in which case 
the Willa appertains solely to him, ashe 
stands in a nearer relation to the slave 
than any other person. 

_Ir, however, the appropriator who makes 
this condition (namely, a reservation of 
authority to himself), be a person of infa- 
mous character and unworthy of confidence, 
the magistrate may take the appropriation 
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out of his hands, from a regard to the 
intere t of the poor ; in the same manner as 
he is at liberty to suspend the powers of an 
executor, where he happens to be a person of 
bad character, from a regard to the interest 
of the orphans. If, also, an appropriator 
constitute another the Mootwalee or pro- 
curator, declaring that “the sovereign or 
magistrate shall not take the appro.riation 
out of his charge, ” yet these are at liberty 
to take it from him, whcre he happens to bea 
person of bad character ; — because, as such a 
declaration is repugnant to the precepts of 
the Law, it it consequently void. 


Section 


A mosque is not alienated frum the founder 
otherwise than by the preformance of public 
worship in it.—Ip a person build a mosque, 
his right of property in ıt 13 not extinguished 
so long as he does not separate it from the 
restof his property, or yive general admis- 
sion to people to come and worship in it: but 
as soon as the peopie in general, or a sirgle 
person, say their prayers in it, his right of 
property is extiguished, according to Ha- 
neefa. The utter separation of it from the 
rest of the appropriator’s properly ıs indis- 
pensable, for this reason that the mosque 
cannot become dedicated solely to Gp until 
that be effected : and the performance of 
prayer in it is a condition; hecause, as a 
consignment (according to Haneefa and Mo- 
hammed) 1s indispensable, it follows that 
consignment is requisite in this way, since 
in whatever way may be proper to the 
nature of the appropriation ‘and the mode 
of consignment proper to a mosque is public 
worship ; or. the p-rformance of prayer is a 
condition, because as it cannot be conceived 
that Gon himself should take possession of 
a mosque, it follows that that which is the 
design must stand as a substitute for the 
taking possession of it. It is proper in this 
place to observe that if a single person say 
his prayers in the mosque it suffices (ac- 
cording to one report from MHaneefa and 
Mohammed); because, as it is impossible that 
all men should perform their prayers in it, 
the circumstance of a single individual 
performing his prayers ıs the condi- 
tion. It is also reported, from Haneefa and 
Mohammed, that the performance of prayer 
by a whole congregation is a necessary con- 
dition, because a mosque is founded with a 
view to public worship. Aboo Yoosaf main- 
tains that the founder’s right of property is 
destroyed immediately upon his saying, “I 
constitute this a mosque |’’—hecause he does 
not hold consignment to be a condition, since 
according to him, appropriation signifies a 
relinguishment of right on the part of the 
individual ; the thing appropriated, there- 
fore, appertains solely to Gop merely in 
consequence of the right of the individual 
ceasing,—as was before demonstrated. 

Cases of a mosque, as connected with a 
dwelling- place.—IF a person erecta building 
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of two stories, making the under storey a 
mosque, and the upper storey a dwelling, or 
vice versa,—with the door of the mosque 
towards the public road, and detach the 
mosque from his own property [in the man- 
ner before described], he is nevertheless at 
liberty to sell it;—or, ıf he die, the mosque 
is an inheritance ;—as the mosque doer not 
in this instance, appertain solely to Gop, 
because of the individual's right in it still 
subsisting. This, however, is only where 
the dwelling has not been constructed 
mercly for the purposes of the mosque: for 
if it have been constructed for the purposes 
of the mosque (as in the great mosque at 
Jerusalem). the appropriation is absolute, 
Hasan reports from Hancefa, that if the 
lower storey be a mosque, and the upper story 
a dwelling, the former continues for ever a 
mosque ; because a mosque is one of those 
things which are designed to continue in 
perpetuity, and an under storey answers this 
purpose better than an upper storey. The 
reverse of this is reported from Mohammed, 
because reverence is indispensably due to a 
mosque and wh re an upper storey is con- 
structed over a mosque, for the purpose 
either of dwelling in or of letting out to 
hire: this reverence cannot be observed. It 
is recorded, also, that when Aboo Yoosaf 
went to Bagdad and bcheld the narrow and 
crowded condition of the place, he held the 
appropriation to be lawful and absolute in 
either case,—-that is, whether the mosque be 
in the lower storey and the dwelling in the 
upper, or vice versa:—but this he admitted 
out of necessity. The same is recorded of 
Mohammed, when he went to Rai,* and for 
the same reason. 

IF a person convert the centre hall of his 
house into a mosque, giving general admis- 
sion into it, still it does not stand as a mosque 
but remains saleable and inhcritable: be- 
Cause a mosque isa place in which no per- 
son possesses any right of obstruction ; and 
wherever a man has sucha right with respect 
to the surrounding parts, the same must 
necessarily affect the place inclosed in them. 
This place, therefore, cannot be a mosque: 
besides, it is necessarily a thoroughfare for 
the family, and consequently does not ap- 
pertain solely to Gop. It is reported from 
Mohammed that the centre hall of a house, 
thus constituted a mosque, cannot after- 
wards be given away, sold, or inherited. 
He consequently considers it to stand as a 
mosque ; and Aboo Yoosaf is of the same 
opinion, because, as she person in question 
was desirous, that this pl ce should become 
a mosque, and as it cannot become so with- 
out a road, or entrance into it, the road is 
included without specification, in the same 
manner as in a case of hire. 

Ground appropriated to building a mosque 
cannot be sold or inherited —IF a person 
appropriate ground for the purpose of erect- 
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ing a mosque, he cannot afterwards resume 
or sell it, neither can it be inherited, because 
this ground is altogether alienated from the 
right of the individual, and appertains solely 
to Gop. The reason of this is that all things 
whatever are originally the property of the 
Almighty, When, therefore, the individual 
relinquishes his right in the ground, it 
reverts to its originrl state, and his power 
over it terminates, in the same manner as a 
master’s power over a slave terminates in 
consequence of manumission, and cannot be 
resumed. 

A mosque cannot, in any instance, revert 
into the property of the founder.—Ir the 
place in which a mosque is situated should 
become deserted or uninhabited, insomuch 
that there is no farther use for the mosque, 
no person coming to worship therein, still it 
contirues to stand as a mosque (according 
to Aboo Yoosaf), and does not revert to the 
founder ; because. as he had put it out of 
his own possession, it connot azain become 
his property. Mohammed alleges that the 
mosque again becomes the property of the 


founder, or of his heirs, in case of his de- | 


cease : because he had erected it for the pur- 
pose of public worship: and as that has 
ceased, the mosque is in the same predica- 
ment with the materials for building a 
mosque. In other words, if there be no 
farther occasion for materials (such as bricks 
and so forth) designed for the erection of a 
mosque, they revert to the founder, and so 
also in the case in question. This, however, 
is a conclusion which does not accord with 
the doctrine of Aboo Yoosaf for he holds 
that where there is no farther occasion for 
these materials in the construction of this 
mosque, they must be carried to another. 
Cases of appropriations made to the use 
of the community at large:—IF a person 
construct a reservoir for public use, or a 
caravansera for travellers, or erect a house 
upon the infidel frontiers for the accommo- 
dation of the Mussulman warriors in their 
excursions (which is termed a Ribat), or 
dedicate ground as a burying place, his 
right of property therein is not extinguished 
until the magistrate issue a decree to that 
effect ; because no termination of the pro- 
prietor’s right takes place in this instance, 
insomuch that he may still lawfully con- 
tinue to use those things (by residing in the 
house or Ribat, or drinking water out of the 
reservoir, or interring in the burial-place). 
It is therefore requisite either that the 
magistrate issue a deqree, in order to com- 
plete the alienation, or that the founder him- 
self refer the appropriation to his decease, in 
order that it may stand as a bequest, and 
become absolute upon that event, in the 
same manner as in the case of an appro- 
priation made to the use of the poor. It is 
otherwise in the case of a mosque, because 
in that instance no right of usufruct remains 
to the founder, as the mosque appertains 
solely to Gop independent of any magis- 
terial decree. All that is here advanced is 
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according to Haneefa. Aboo Yoosaf is of 
opinion that the person’s right of property 
ceases on the instant of his saying, “I “have 
made this for such and such purposes’’ (of 
residence, interment, or so forth), because 
with him it is a rule that appropriation is 
absolute. and that consignment is not a con- 
dition of it. Mohammed maintains that as 
soon as people drink water out of the reser- 
voir, or enter the caravansera, or warriors 
take up their residence in the Ribat, or in- 
terment takes place in the burying-ground, 
the proprietor’s right is extinguished; be- 
cause consignment (which he holds to be 
a condition) is established by such acts, as 
the consignment of any thing must be made 
in the mode proper tə that thing. It is 
sufficiert also (according to him) if these 
acts he performed by, or with respect to 
only a single individual; because as the 
whole community cannot engage in those 
acts, regard must necessarily be had to 
them as performed in any single instance. 
Weils and fountains are also subject to the 
same rule. 

They may be consigned to a procurator.— 
Ir, in the cases last recited, the founder con- 
sign the article to a Mootwalee or procurator, 
such consignment is approved, because the 
procurater is in the character of a deputy, 
and the act of the deputy is the act of the 
principal. With respect to a mosque, indeed 
some allege that the delivery of it to a pro- 
curat ris not a complete consignment, be- 
cause there is no business for a procurator 
in a mosque. Others again say that con- 
signment is established, as it is necessary, in 
a mosque, that there be some person to keep 
it in order, and lock up the doors; the con- 
signment of a mosque, therefore, to a pro- 
curator is approved Some also assert that 
a burying-ground is considered in the same 
light as a mosque in this particular, because 
the procurator of a burying-groind is an 
office not in use. Others, again, maintain 
that it resembles a reservoir. or caravansera: 
if. therefore, it be delivered to a procurator, 
consignment is established ; because such an 
appointment is valid, although it be con- 
trary to general usage. 

Appropriations may be consigned to the 
prince of chief magistrate —Ir a man, hav- 
ing a house in Mecca, appropriate it to the 
accommodation of pilgrims, or if a person, 
having a house in any other place, appro- 
priate it to the accommodation of the poor, 
or mendicants, or, having a house upon the 


_ frontiers, dedicate it to the accommodation 


of the Mussulman warriors and their cattle, 
or dedicate the revenue from his lands to the 
support of the warriors in the way of Gop,* 
and make over or consign those houses or 
lands to the prince (who is empowered to 
act in those particulars) such consignment 
is lawful. If, therefore, the person in ques- 


* That is engaged 


in war against the 
infidels. 
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tion be afterwards desirous of revoking his 
appropriation, he cannot lawfully do so, for 
the reasons before alleged. The revenue 
arising from the lands, however, is lawful 
to the poor only, and not to the rich; but 
the use of any of the other articles (such 
as residing in the caravansera, or drinking 
water from the well, fountain, or reservoir) 
are lawful to rich and poor alike The rea- 
sons of this distinction are twofold. First, 
people in general, in the appropriation of a 
revenue, intend only the relief of the needy, 
whereas, in that of the other articles, the 
accommodation of rich and poor is equally 
indended. Seconpty, the articles of drink 
and lodging are requisite equally to the 
rich and tothe poor; but in the article of 
pecuniary assistance, the rich are not neces- 
sitous, on account of their wealth, whereas 
the poor are necessitous. 


BOOK XVI 
OF SALE. 


Definition of the terms used in sale — 
Bzeya, or sale, in the language of the Law, 
signifies an exchange of property for pro- 
perty with the mutual consent of the parties 
Shirra signifies purchaser. The selier is termed 
Bayee: the purchasee Mooshterree: the 
thing sold Moobea: and the price Simmin. 

Chap. I.—Introductory, 

Cap. If.—Of Optional Conditions. 

Chap. III —Of Option of Insrection. 

Chap. IV.—Of Option of Defect 

Chap. V.—Of invalid, null, 
abominable sales. 

Chap, V!.—Of Akala, or the dissolu- 


and 


tion of Sales. r 
Chap VII.—Of Sales of Profit and of 
Friendship. 


Chap. VIII.—Of Ribba, or Usury. 

Chap. IX.—Of Rights and Appen- 
dages. 

Chap. X.—Of Claims of Right. 

Chap. XI.—Of Silim Sales. 


Sale is contracted by declaration und 
acceptance.-—SaLe is completed by declara- 
tion and acceptance, the speech of the first 
speaker, of the contracting parties, being 
termed the declaration, and that of the last 
speaker the acceptance. Thus, if Zeid 
should first say to Omer, “I have sold to 
you a particular article belonging to me for 
ten dirms,’’ and Omar should then say, “I 
have bought that article belonging to you 
for the said price,’’ the speech of Zeid is in 
that case termed the declaration, and that of 
Omar the acceptance. If, on the contrary, 
Omar should first say to Zeid, ‘‘I have 
purchased a particular article belonging to 
you for ten dirms,’’ and Zeid should then 
say, ‘‘I have sold the same to you for the 
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said price,” the speech of Omar is in this 
case te'med the declaration and that of Zeid 
the acceptance. 

Expressed either in the preterite or the 
present —IT isa necessary condition that 
the declaration and acceptance be expressed 
(in the present or preterite tense indicative ; 
for if either be expressed in the imperative 
or future the contract is incomplete. Thus, 
if the seller should say to the purchaser. ‘'Buy 
this article belong to me for ten dirms,’’ 
and the purchaser reply, ‘I have bought the 
said article for ten dirms,’’—or if the seller 
should say ‘I have sold this article to you for 
ten dicms,’’ and the purchaser reply, “I will 
purchase the said article for ten dirms;’’— 
in neither case would the sale be binding. 

Or by any expressions calculat'd to convey 
the same meaning.—IT is to be observed that 
in the same manner as a sale is established 
bv the words “I have bought,” or “I have 
soid : soalso is it established by an other 
words expressive of the same meaning ;— 


as if either of the parties, for instance, 
i Should say, “I am contended with this 
price,” or “I have given you this artice 


for a certain price:’’ or ‘'take this article 
for a certain price ;’’ because, in sale, 
regard is hadto the spirit of the contract, 
and the particular use of the words bought 
and sold is not required; whenc it is that 
sale may be contracted simply be a Taata or 
mutual surrender, where they seller gives 
the article sold to the purchaser, and the 
purchaser in return gives the price to the 
seller, without the interposition of speeeh. 
Some have alleged that this mode of sale by 
a mutual surrender is valid with relation to 
things of small value; but not otherwise 
It is, however, certain that sale by a mutual 
surrender is valid in everv case, as it estab- 
lishes the mutual consent of the parties. 

Opyection —Jt would appear that the 
sale, as recited above, to be rendered com- 
plete by the words “Take this,’’ &c. is not 
valid, as it was before declared to be a neces- 
sary condition that both declaration and ac- 
ceptance should be expressed in the present or 
preterite tense indicative, and neither of 
them in the imperative. 

Repiy.—In this case the words ‘‘Take,’’ 
&c. are not of themselves declaration, but 
merely indicate the existence of a declara- 
tion in the preterite tense ;—as if the seller 


| had first said, ‘‘I have sold this thing,’’ and 


were then to add, “Take this,” &c, for the 
command is consequent to the declaration. 
The acceptance moy be deferred until the 
breaking up of the meeting: whether the 
declaration be made personally.—Ir either 
of the parties make a declaration, it is in 
the power of the other to withhold his 
acceptance or refusel until the breaking up 
of the meeting; and this power is termed 
the option of acceptance. The reason of 
this is that if such a power did not rest ‘tn 
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one of the parties, it must necessarily follow 
that the sale would take effect without his 
consent, It is to be observed, in this 
instance, that as the declaration is not of 
itself efficient to complete the contract, the 
person making the declaration is at liberty 
to recede from it. 

Or by letter. or message.—Ir either the 
buyer or seller should send a letter or a 
message to the other, that other has the 
power of suspending his acceptance or re- 
fusal until he leave the place or meeting 
where he received such message or letter. 

An offer made by the purchaser cannot be 
restricted by the seller, to any particular 
part of the goods.—Ir the purchaser make a 
declaration of his purchase of merchandise 
at a particular price, the seller is not in that 
case entitled to construe his acceptance as 
limited toa part of the merchandise only at 
a rate proportionate to the declaration for 
the whole ;—and, in the same manner, if 
a seller should make a similar declaration, 
the purchaser is not at liberty to construe 
his purchase after that manner ;—because 
this is a deviation from the terms proffered ; 
and also because the declarer has not ex- 
pressed his assent thereto. 

Unless he oppose a particulary rate or price 
to particular parts or portions.—Ir, however, 
the person who makes the declaration 
should specify a particular rate, opposed 
to particular parts of the merchandise, the 
acceptance may be limited. Thus if a person 
should say. “ʻI will sell this heap of grain for 
ten dirms,’’ the purchaser, if he declare his 
acceptance, is notin that case at liberty to 
limit his purchase to half the grain for five 
dirms ; whereas, if the seller should say, “I 
will sell this grain at the rate of one man for 
a dirm,” the purchaser after declaring his 
acceptance, may limit his purchase to what 
quantity he pleases. 

If the acceptance be not expressed in due 
time, the declaration is null —Ir either a 
seller or purchaser make a declaration, and 
one of the parties quit the place before any 
acceptance be expressed, the declaration so 
made is void. 

Declaration and acceptance, absolutely ex- 
pressed, render the sale binding.—WuHuEN the 
declaration and acceptance are absolutely 
expressed, without any stipulations, the sa'e 
becomes binding, and neither party has the 
power of retracting unless ip a case of a 
defect in the goods, or their not having been 
inspected. According to Shafei, each of the 
parties possesses the option of the meeting*® 
(that is, they are each åt liberty to tetract 
until the meeting break upand a separation 
take place),—because of a saying recorded of 
the Prophet ‘‘The buyer and seller has each 
an option until they separate.” Our doctors 
argue that the dissolution of the contract, 
after being confirmed by declaration and ac- 
ceptance, is an injury to right of one of 
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the parties; and that the tradition quoted by 
Shafei alludes to option of acceptance, as 
already explained. 

Where the article and the price are both 
produced, the sale is complete, without any 
specification of quantity or amount.—IF, at 
the time of concluding a contract of sale, 
either the merchandise, or the price, or both 
be present and alluded to in it (as if the seller 
should say, "I have sold this wheat to you for 
these dirms,’’ or the purchaser, ‘‘With these 
dirms now present I have purchased such an 
article belonging to you’’), in this case the 
sale is valid, although neither the quantity of 
wheat (such as ‘fso many loads,” for in- 
stance), nor the amount of the money (such 
as ‘‘so many dirms’’), be mentioned ; for the 
reference made to them is sufficient to ascer- 
tain the subjects of the contract, and does not 
leave room for any dispute. 

But a mention of money: without a speci- 
fication of the sum (unless it be produced upon 
the spot), is not valid —IrF, at the tıme of con- 
cluding the contract, the clirms or deenars be 
not present, so as to admit of being referred 
to; in thais case the general mention of 
them, without a specification of the numbers 
or of the qual'ty, ıs not vatid ; because the 
delivery of them on the part of the purchaser 
is requisite; and asthe general mention of 
them would occasion a contention between 
the purchaser and seller (the one wishing to 
give a few and of a bad quality, the other 
insisting On a greater number and a better 
quality), the delivery would therefore be- 
come impracticable. (It is here proper to 
Observe, that every species of uncertainty 
which may prove an occassion of contention 
is invalid, in a contract of sale.) 

A sale may be entered into either for ready 
money, or with specification of a promised 
time of payment.—-A_ SALE is valid either for 
ready money or fora future payment: pro- 
yided the period be fixed ; because of the 
words of the Koran, ‘‘ABSOLUTE SALE IS LAW- 
FUL ;’’ and also, because there is a tradition 
of the Prophet having purchased a garment 
from a Jew, and promising to pay the price 
at a fixed future period, pledging his coat of 
mail for the performance of it. It is indis- 
pensably requisite, however, that the perior 
of payment be fixed as an uncertainty in 
this respect might occasion a contention, and 
be preventive of its execution, since the seller 
would naturally demand the payment of the 
price soon, and the buyer would des.re to 
defer it. 


The price must be stipulated at some known 
and determinate rate.—A SALE, stipulating a 
payment of dirms in an absolute manner (as 
if a person should say, ‘‘I have sold this for 
ten dirms’’) is valid: provided, however, that 
all the different species of dirms be of the 
same value : and in that case the purchaser 
isentitled to pay the price in any of the 
species he pleases.—If the different species of 
dirms be of different value, the sate then rests 
upon that which is most generally in use. If, 
however, the different species be of different 
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values, and it be impossible to ascertain the The reasoning of Haneefa is that it is im- 


one of most common use, the ahsolute expres- 
sion of dirms in this case renders the sale 
void, because the price being thereby ren- 
dered uncertain, a contention must necessarily 
ensue : still, however, if the parties choose to 
remove the cause of contention by voluntarily 
fixing the rate, the sale is valid. 

Grain mav he sold for other grain of a 
different species.—Ir is lawful to sell wheat, 
or other kinds of grain either by means of 
measures of caracitv. or by conjecture,* 
provided it be in exchange for a different 
kind of grain : because the Prophet has said, 
“Sell anv t' ing that is in exchange fora 
different kind. in whatsoever manner you 
please and without regard to the equality :” 
and also, because the wn-ertainty in this 
case proves no har to its deliverv. It is rot 
lawful, how-ver, to sell grain in exchange 
for the same kind, bv conjecture, because this 
is of an usurious nature. 

Goods mav he sold bya weisht or, measure- 
ment which ic not of anv particular standard. 
—It is lawful, in sale. to we the measure of 
a particular vessel of which the exact cana- 
'citv mav not be ascertained,—or the weight 
ofa particular stone, the exact weighr of 
which ts not ascertained,—because the un- 
certaintv in this case cannot he produ-tive 
of contention, since either of these instru- 
ments of estimation mav be 
delivery take place immediately after ; an] 
it is not prohable that the vessel or stone 
should be lost or destroved in the interval 
hetween the measurement and the delivery, 
the only case in which a contention could 
arise. 


Except ina case of Sillim sale—A MEA- 
SUREMENT of this kind, however, is not 
allowed in Sillim «ales (that is, where the 
price is advanced. and the merchandise de- 
livered afterwards), because in such case 
there isa prohailitv of the vessel or stone 
being lost or destroved during the long 
interval that takes place between the con- 
clusion of the contract and the deliverv of 
the goods; in which case, as the parties had 
no other crit rion (during the existence of the 
stone or vessel) than their evesicht to judge 
from, a contention might afterwards arise as 
to the size or weight of the stone or vessel. 

A sale fixing a particular price to each 
particular part or portion of goods, in the 
gross, extends only to one such part —Ir a 
penton sella heap of grain, by declaring, ‘I 

ave sold this heap at the rate of one dirm 
for everv Kafeez,’’ t in this case (according 
to Haneefa) the sale takes place in ane 
Kafeez only : nor can it extend bevond that 
quantity, unless the seller should exolain, 
in the same meeting, the sum of the Kafe2z’s. 
The two disciples are of opinion that the 
sale of the whole is valid in both cases, 

*Meaning, by Estimate. 

+A measure containing about sixty-four 
pounds weight. 
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practicable to extend the sale to the whole of 
the heap, because both the goods to be de- 
livered and the price to be received are in 
this case uncertain : it must therefore be 
construed as existing in one Kafeez. the only 
ascertained quantity. It is rendered vaild, 
however, with respct to the whole quantity, 
by the removal of the uncertainty, —that is, 
by the seller either exp'aining the total, or 
ascertaining it by measurement during the 
meeting. T'e argument of the two disciples 
is, that the power of removing the uncer- 
tainty rests with the parties: and that the 
uncertaintv, in this case, ought not to be 
deemed a har to the validity of the sale; in 
the same manner as it is not a bar wherea 
person sells one slave out of two, leaving it 
in the option of the purchaser to fix one either 
of them 

And a sale expressing the whole quantity, 
in this way, is altogether void, unless the 
amount of the whole be particularly specified 
——IF a person say. "I have sold my flock of 
goats at the rate of one dirm for each,” the 
sale in that case is altogether invalid,—in 
other words. it is not extended evn to one 
goat,—according to Haneefa; and in the 
same manner, the sale is altogether invalid 
if a p’rson sell cloth at the rate of ons dirm 
the yard, without explaining the number of 
vards; and the same of every other article, 
such as wood, pots, or the like. The two 
disciples are of opinion that, in all these 
cases, the sale is valid with respect to the 
whole quantity ; because the removal of the 
uncertainty is in the power of the parties ; 
and also, because such uncertainty does not 
prevent the validity of the sale, as is demon- 
started in the preceding case. The argu- 
ments of Haneefa in sup; ort of his opinion 
are also the same as those advanced hy him 
in the preceding case ;--in which, however, 
he has admitted the validity of the sal- with 
respect to one Kafeez of wheat, because all 
Kafeez’s of wheat being the same, no con- 
tention can arise in the delivery of it,— 
whereas, in the case in question, the different 
articles, comprehending in themselves un- 
equil unities the delivery could not be 
made without conten ion. 

If the quantity agreed for fall short, the 
purchaser may either take it, or undo the 
contract.—IF a person purchase a heap of 
grain for one hundred dirms, on the condi- 
tion of the heap amounting to one hundred, 
Kafeez’s; and it be afterwards discovered to 
fall short of that amount, in this case the 
purchaser has the option of either taking the 
actual amount, at a rate proportioned to the 
terms of the contract, or of undoing th ® 
contract entirely; because a branch of th® 
terms takes place before the deed is rendered 
complete since, in order to render the deed 
complete, it is necessary that the actual quan- 
tity stipulated be taken possession of. 

But, if it exceed, the sale is valid to the 
amount of the quantity bargainea A 
on the other hand, the heap be afterwards 
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found to contain an excess beyond the stipu- 

lated amount; the sale is valid with respect 
to the amount of the one hundred Kafeez’s, 
and the excess continues the property of the 
seller ; because the sale is restricted to a 
specific quantity ; and the excess is not 
included in the description, so as to be 
a dependant thereof, and not a_ separate 
article. 

If the quantity be of a nature capable of 
Specification and fall short, the purchaser 
may either take it, or undo the bargain.— 
Ir a person sell a piece of cloth for ten dirms, 
on the condition of its contents amounting 
to ten yards,—-or a piece of ground for one 
hundred dirms, on condition of its measuring 
one hundred yards,—and a deficiency after- 
wards, appear, the purchaser has in that case 
the option either of cancelling the bargain 
entirely, or of taking the ground, or cloth 
thus defective, at the stipulated price ; for 
the specification of yards isa mere descrip- 
tion of the length and breadth; and no part 
of the price is opposed to the description of 
the wares ;—in the same manner as in cases 
with respect to animals ;—in other words; if 
a person purchase a goat, which afterwards 
appears to want an ear, he would have the 
option of taking the defective goat forthe 
price stipulated, or of undoing the bargain : 

ut he would have no right to diminish the 
price on account of such defect, because no 
part of the price is opposed to the car in 
particular, so as to admit of any fixed dimi- 
nution on account of its deficiency ;—-and so 
also in the case in question. It is otherwise 
in the preceding case, relative to wheat ; be- 
cause there the deficiency comes under the 
head of the quantity and not the description 
of the wheat ; and the price being opposed 
to quantity, a proportionate diminution is 
accordingly made from it. Still, however, 
the purchaser has the option of undoing the 
contract if he please, on accnunt of the 
difference from the terms; his consent 
having been given to the purchase of one 
hundred Kafeez’s. 

But tf it exceed, the sale is binding to the 
amount agreed for.—Ir however, the ground 
or the cloth should prove larger than the 
description, in this case the excess becomes 
the property of the purchaser, and no option 
remains to the seller, because (as has been 
already explained) the specification of yards 
relates merely tc description and not to sub- 
stance. The case, in short, becomes the 
same as if he had sold g slave on the sup- 
position of his being S fective, but who 
afterwards proves to be perfect. 

If the quantity be so expressed as to relate 
both to description and to substance, the pur- 
chaser may either stand to or undo the bar- 
gain, whether it exceed or fall short of the 
amount specified.—Ir a person sell a piece 
of*cloth, by declaring, “I have sold this 
piece of cloth, which measures one hundred 
yards, at the rate of one dirm for each yard,” 
and a deficiency should afterwards appear, 
in this case the purchaser has the option, 
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either of taking it, with a proportional 
deduction from the price, or of dissolving 
the contract entirely ; because, although the 
specification of yards comes under the head 
of description, yet in this case the yards are 
considered as relating to the substance, the 
seller having opposed the price to each of 
them, which renders each (as it were) a 
separate piece of cloth. Besides, if the 
seller should take the defective quantity at 
the rate proposed for the whole, it would 
follow that the terms of the contract (namely, 
the payment of one dirm per yard) did not 
take place :—if, on the other hand the 
amount of the cloth exceed one hundred 
yards, the purchaser has, the option, either 
of taking the whole, at the rate of one dirm 
for each yard, or of dissolving the bargain: 
for although he has an advantage in the 
receipt of more cloth than he had contracted 
for, yet this being tempered with a loss, in 
the necessity it lays him under of paying an 
additional sum, he is therefore left at liberty 
either to abide by the contract on these con- 
ditions, or to undo it. 

The sale of a specfic number of yards of 
a tenement is null; but not the sale of a 
share —If a person purchase ten yards of 
a house or bath measuring one hundred 
yards, such purchase is invalid, according 
to Haneefa, whether the buyer may or may 
not have known the measurement of the 
whole house. The two disciples maintain 
thatitis valid. If, on the contrary, a per- 
son purchase ten shares of a house or bath 
containing one hundred shares, it is valid, 
in the opinion of all our doctors The argu- 
ment adduced by the two disciples in support 
of their opinion is, that ten yards of house 
ofan hundred yards in capacity are in fact 
the same as ten shares out of an hundred 
shares. Haneefa, in support of his doctrine, 
argues that a yard, in its original meaning, 
isa stick applied tothe purpose of measure- 
ment ; but it is also used to denote the thing 
measured, and the thing so measured must 
be relative and not an abstract idea of the 
mind, such asa share: now it is impossible, 
in this case, to render such yards relative, 
since there exists an uncertainty, as no men- 
tion is made of the particular s de of the 
house from which they have been measured : 
and such uncertainty would o:casion conten- 
tion between the parties. It is otherwise 
with respect to shares, for these are abstract 
ideas of the mind and not undefined rela- 
tives : and although, of consequence, an un- 
certainty exist with respect to them also, yet 
such uncertainty cannot occasion a conten- 
tion, since the possessor of ten shares of the 
house may either enjoy them indefinitely. or 
may receive his share according to the mode 
prescribed in the division of joint property, 

The purchase of a package of cloth is null, 
if it contain more or less than the quantity of. 
pieces agreed for.—Ir a person purchase of 
package containing cloth, on condition of 
there being ten pieces in it, and it afterwards 
appear that there are nine or eleven pieces in 
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it, the salz ıs invalid, because of the uncer- 
tatinty, with regard to the price, in the one 
case, andto the merchandise in the other; 
for in case of there being nine pieces, as the 
price of the piece wanting is unknown, that 
of the remaining nine is of consequence also 
unknown ; and where, on the other hand, 
there is one too miny, it is unknown which 
are the specific ten that ought to be delivered. 

Unless the seller previous y specify the 
price of eoch particular piece.—Ir, however, 
the seller should explain the price of each 
piece of cloth, and there be too few, the sale 
is valid ; but the purchaser has the option of 
undoing it 1f hə ple se; whereas, 1f there be 
too many, it is invalid, because of the uncer- 
tainty with respect to the goods, as it would 
be impossible to ascertain the particular ten 
that are included in the sale, —So ve have 
said that in case of deficiency also the sale is 
invalid, according to Hancefa But this is 
unfounded. 

A sale is null in toto, if the descr-ption of 
the goods ve at all fallucious —lFf a person 
sell two pieces of cloth, on the condition of 
their being Heratee, and one of them after- 
wards prove to be Murwal'e>.* in that case 
the sale is comp'etely invalid, that is, does 
not hold good even with respect to the true 
one, although the seller should have specified 
the prices of both ; tor when the seller joined 
together both pieces in the declaration ofa 
sale of Heratee pieces, he, as it were, estab- 
lished a condition that the purchaser should 
acepta piece of Murwallee which being a 
false ccndition, the sale is therefore annulled. 

Cuse of tie purchase of a piece of a cloth at 
so much per yard.—-IF a person purchase a 
piece of cloth, on the condition of its mea 
suling ten yards, and at the rate of one dirm 
f r each yard, and the measurement after- 
wards prove to be ten yards anda half, or 
nine yards anda half, in this case the pur- 
chaser (according to Haneefa) must pay ten 
dirms in the first instance, and nine in the 
second ; still having the option to undoing 
the contract if he please, Aboo Yoosaf alleges 
that if the purchaser choose to abide by the 
contract, he must pay eleven dirms in the 
first instance, and ten in the second. The 
opinion of Mohammed is, that in case the 
purchaser chooses to abide by the contract, 
he must pay ten and a half dirms in the first 
instance. and nine anda halt in the second : 
_ because the measurement of a yard having 
been fixed at one dirm, it necessarily follows 
that half a yard must be rated at half a 
dirm. The reasoning of Aboo Yoosaf is that 
as the price of each yard was fixed at one 
dirm, it follows that each yard becomes 
virtually a distinct piece of cloth; and as 
one of these proves defective, it follows that 
the purchaser has the option either of un- 
doing the bargain, or of taking the yoods 
according to the terms of the contract. The 
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arguments adduced by Haneefa in support 
of his opinion are, that the specification of 
yards ıs considered as referring to the de- 
scription, and not the real quantity of the 
thing, excepting only where the price of each 
given measurement is specifically stipulated 
as a condition of the contract. Now, as in 
the case in queation, the rate is opposed to 
each completed yard, but not to any smaller 
quantity, it tollows that such smaller quan- 
tity inust be considered as remaining in its 
Original form,—that is, as applying merely 
to description, and therefore cannot involve 
an additional payment Some have observed 
that in coarse cotton cloths, of which the 
extreme and interior parts are of a si nilar 
texture, it is not lawful for the purchaser to 
take any excess beyond the terms ot the 
contract ; as it may be cut off and restored to 
the seller without any injury to the piece, in 
the manner of things estimable by weight ; 
and hence the learned deem it lawful to sell 
evena single yard of it 

In the sale of a house the foundation 
and superstructu'e are both included —Ir 
ə pers:n sell the place of his abo de (in other 
words, his house), the foundation and super- 
structure are both included in such sale, 
although thcy may not have been specified 
by the seller; because they are compre- 
hended in the common acceptation of the 
term ; and also, be:ause, being joined to the 
ground in the nature of fixtures. they are 
considered as dependant parts of it. 

In the sale of lard, the trees uponit are 
included.—In a sale of land, the trees upon it 
are included, although they be not specified, 
because they are joined to it, in the same 
marner as foundation and superstructure in 
the preceding case. 

But not the corn.—INn a sale of groune, 
the grain then growing on it is not included, 
unless particularly specified by the seller ; 
because it is joined to the ground, not as a 
fixture, but for the purpose of being cut 
away from ıt, inthe same manner as goods 
of any kind which may have heen placed 
upon it. 

Nor, in the saleofa tree, is the fruit then 
upon it included.—So also, if a person should 
sell a tree on waich fruit is growing, the fruit 
bel-ngs to the seller, unless it had been 
specifically included in the sale; because 
the Prophet has said, “If a person sell a 
DATE tree with fruit upon it, the fruit 
b-longs to the seller, unless the purchaser 
should have stipulated sits delivery to him as 
a condition of sale.’’ Besides, although the 
fruit be, in fact, a part of the tree, yet as it 
is intended to be plucked and gathered, and 
not to be suffered to hang on the tree, it is 
therefore the same as grain. 

But the purchaser must immediately clear 
these away.—It isto be observed, however 
that in the sale of a tree with fruit, or o 
ground with grain upon it, the seller must 
be immediately desired to clear them away, 
and deliver the property to the purchaser ; 
because, in these cases, the property of the 
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purchaser and seller being implicated to- 
gether, it becomes incumbent on the seller 
to clear away what belongs to him; in the 
same manner as if he had placed any of his 
goods upon the ground in which case the 
clearance of them would have been requisite. 
Shafei maintains that in both these cases the 
grain and the fruit must be suffered to re- 
main until they become ripe, because there 
ought to bea period stipulated for the de- 
livery of the things sold, and that period 
ought to be extended to the complete growth 
and maturity of these vegetables ; in the 
same manner as in the case of a lease of 
ground, where if, at the expiration of the 
lease, the grain on the ground be green, it 
is suffered to remain until it ripen. Our 
doctors, on the other hand, argue that the 
obligation is the same on a lessee ; and if he 
be permitted to extend the lease on account 
of the unripeness of the grain, he must, h-w- 
ever, pay additional rent for it, which is a 
substitute for the delivery; and the sub- 
stitute is in effect the same as the thing 
itself. It is to be observed that in the sale of 
atree, the fruitis not included, whether it 
be of an appreciable nature or otherwise, 
unless it be specifically mentioned. 

In the sale of ground, the secd sown in it 
is not included —Ir a person sell a piece of 
ground in which seed has been sown, but of 
which the growth has not appeared above 
ground, in this case the seed is net included 
in the sale. Ifthe apparent growth should 
have taken place though not in such a de- 
gree as torender the vegetable of any value. 
in this case there is a difference of opinion 
Some allege that the vegetation is not in- 
cluded in the sale: and others, that it is. 
This difference of opinion has its foundation 
in the different sentiments which the parties 
entertain with regard to the validity of the 
sale of vegetation, prior to its being fit to b2 
cut down by the hook, or used by animals in 
the way of forage : for those who consider the 
separate sale of such vegetation to be valid. 
are of opinion that is not included; whilst 
those who consider the sale of it as invalid, 
are of opinion that it is included in the sale 
of the ground. 

The time-product is not included, in the 
sale of land or trees, although the rights and 
appendages be expressed in the contract.— 
Grain and fruit are not included in a sale of 
ground, or of a tree, although the purchaser 
and seller specify the rjghts and appendages 
(in other words, although the seller declare, 
“I have sold this ground, in this tree, with 
all its rights and appendages’’), because 
grain and fruit do not fall under these de- 
scriptions. (The rights ofa thing are those 
without which it cannot be enjoyed, an 
which form the principal object of possession, 
such as a watercourse or a road : the appen- 
dages are things from which we derive use; 
but which are more particularly considered 
as dependant parts; such as a cook-room, ora 
house for keeping water.) In the same man- 
ner, if the seller should say, “I have sold 
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this tree, or this piece of ground, with every 
thing small and great of its rights and ap- 
pendages which I possess in it’ still neither 
the fruit nor the grain is included in it. 

Nor unless all its dependencies be generally 
expressed.—Ir however, he should say, in a 
general manner, “I have sold this tree (or 
this piece of ground), with every thing great 
and small which I possess in it,’’ in this case 
the grain and the fruit are necessarily in- 
cluded in it. 

Nor can any product be included after 
being gathered or cut down —lIt is to ob- 
served that grain which has been cut, or fruit 
which has been plucked, cannot by any con- 
struction whatever be included in the sale, 
unless expressly mentioned as such 

Fruit may be soll upon the tree in every 
state of growth.—Tue sale of fruit upon a 
tree is valid, whether the strength of the 
fruit be ascertained or not ; that is, whether 
it may Or may not have reached such a 
degree of strength as may preseive it from 
common accidents; because fruit is a pro- 
perty of certain value, eith r immediately, 
in case of its being ripe, or hereafter, in case 
of its being in an unripe state (some have 
said that the sale of fruit in a weak state is 
invalid: the first doctrine is however, the 
most authentic) : and the sale of fruit in an 
absolute manner being valid, the purchaser 
must immediately take it from the tree, 
wheather this be particularly expressed as a 
condition in the sale or otherwise. 

But if the contract involve any condition 
not properly appertaining to sale, itis null.— 
Ir, however, the condition of suffering the 
fruit to remain on the tree be stipulated, the 
sale is null. because such a condition is ille- 
gal, since it implicates together the right of 
property of the two parties, which is repug- 
nant to the nature of sale; and every condi- 
tion of this kind invalidates the sale. Be- 
sices, in this case, it must necessarily fol'ow 
that one deed is interwoven with another ; in 
other words, that either a loan or a lease is 
implicated with the sale, which is unlawful. 
In the same manner, the sale of grain, with 
a stipulation of leaving it on the seller’s 
ground, is unlawful, and for the same reason 
The same rule also obtains (according to 
Haneefa and Ahoo Yoosaf) where the fruit 
or corn has attained its full growth, as this 
implicates the right of property of two par- 
ties. Mohammad is of opinien that, in this 
instance, such a condition is lawful, because 
of the existence of the whole of the thing in 
question ; whereas, in the former case, the 
part of the property which afterwards vege- 
tated was not in being at the time of the 
conclusion of the deed ; and the stipulation 
ofa condition with regard to a nonentity 
being illegal, the sale is therefore null. 

The additional growth of fruit purchased 
on the tree. if suffered to continue uponit, by 
consent of the seller, is the property of the 
purchaser.—Ir a person purchase fruit upon 
the tree before ithad reache = its full growth, 
in an absolute maaner (that is without 
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stipulating the condition of its remaining 
upon the tree until it become rire), and 
afterwards, with the permission of the seller, 
suffer it to hang onthe tree, in this case the 
additional growth becomes his lawful pro- 
perty. If, however, he act in this manner 
without the consent of the seller; he muot 
then bestow the difference in charity, as be- 
ing the produce of the property of another 
without the consent of that other. If, on 
the other hand, the sale should have taken 
place when the fruit had attained its fuil 
growth, and the purchaser suffer it to remain 
until it become ripe, he is not on that account 
required to bestow any thingin charity, be- 
cause in this instance a change from one 
state to another takes place without any in- 
crease being made to the substance. 

And so also 1f the purchaser take a lease 
of the tree —Ir a person, having in an abso- 
lute manner purchased fruit which had not 
attained its full growth, should afterwards 
suffer ıt to remain on the tree till it become 
ripe, by taking a lcase of the tree till that 
period, in this case the increase of substance 
is lawful to him, because the lease is null, on 
account of a want of precise knowledge with 
respect to the period of it,--and also, on 
account of its not having been warranted by 
absolute necessity, since ıt was inthe power 
of the leases to have purchased th; tree itself : 
—and the lease being null, there remains on'y 
the consent of the seller, to which regard 
must be had. 

But this rule does not hold with respect to 
grain nurchased upon the ground.—Ir is 
otherwise where a person purchases grain 
upon the ground, and having then taken a 
lease of the ground until the grain be capa- 
ble of being cut down, suffers it to remain 
until that time : for the increase of substance 
is not in such case lawful to him, since the 
lease so made is invalid, and an invalid lease 
is the occasion of baseness and abomination ° 

Any new fruit which may grow in the 
interim ts the property of the seller und 
purchaser.—IF a person, in an unconditional 
manner, purchase fruit upon a tree which 
had not completely vegetated, and after- 
wards, before he had received a forma! seisin 
of it, new fruit should grow, in this case the 
sale is invalid, because of the impracticabilhty 
of delivery on the part of the seller, from the 
impossibility of distinguishing between what 
was the subject of the sale and what was not 
But if new fruit should appear after the seisin 
of the purchaser, such fruit is in an equal 
degree the right of both, because of its in- 
termixture with the property of both. The 
assertion of the purchaser, however, with 


regard tothe quantity, is credited, because |. 


the fruit isin his possession. (The sale of 
artichokes or melons which are growing is 
subject to the same law asthat of fruit grow- 
ing upon trees). 

Rulein the purchase of vegetuble sold on 
atree.—Ir a person wish to purchase fruit, 
artichokes, or melons, and afterwards to have 
it in his power to let them remain until they 
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t Whence it may be inferred that the sale, 
in the ear, or upon the tree, is admissible. 
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become ripe, or until they shall yield a new 
crop, so as to have a lawful claim tothe pro- 
perty. the expedient to be practised, in order 
to render such conduct legal, isto purchase 
the tree or bed itself, and after clearing it of 
the fruit when ripe, to undo the contract of 
sale with regard to the tree or bed.* 

Ir a person should sell fruit, with a reser- 
vation of a specific number of Ratls of it. 
the sale is invalid, whether the fruit be upon 
the tree or off it; because although the 
reservation be itself specific and known, yet 
the residue is unknown. It is otherwise 
where a reservation is made of a specific 
tree ; because there the remainder is known, 
being obvious to the eye.—QOur author re- 
marks that this doctrine is conformable to 
a tradition of Hasan, adopted by Tahavee: 
but that such asale is valid, according to 
the Zahir Rawayet, and also ın the «¢ pinion 
of Shafei, because it tsa rule that whatever 
may be lawfully sold, separately, may also 
be lawfully excepted from a deed of sale. 
Thus the sale of one Kafeez from a heap of 
grain being lawful, the exception of it is 
also a lawful act —It is otherwise with 
respect toa fætus inthe womb, or any par- 
ticular member of an animal: because as 
the separate sale of such subjects is illegal, 
so also 1s the reservation of them. 

Grain may be sold inthe ear, or pulse in 
the husk —Tue sale of wheat in the ear, or 
of beans inthe husk, is valid: and the law 
is the same with respect to rice or rape seed 
inthe husk Shafei is of opinion that the 
sale of green beans in the husk, or of 
walnuts, almonds, or Fistachio nuts in the 
Shell. ts not valid; but with respect to 
wheat in the ear, he has given two opposite 
opinions. All these sales are, however, 
valid in the opinion of all our doctors. 
The reasoning of Shafei is that the subject 
of the sale, in these cases, is hidden within 
a thing of no value in itself namely, the 
husk, and that therefore the case becomes 
the same as if a goldsmith should sell a 
heap of earth mixed with particles of gold. 
in exchange for another heap of a similar 
nature, which is invalid. The arguments of 
our doctors upon this point are twofold, 
First, the Prophet has said, ‘' The sale of 
fruit upon the tree, or of grain in the ear, 
is invalid, unless it approach to a state of 
ripeness,t SECONDLY, wheat is an article 
capable of yielding advantage ; and hence 
the sale of it in the ear is valid in the same 
manner as that of barley, the one being an 
appreciable article a’ well as the other. It 
is otherwise with gold dust, for the sale of 
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* The consent of the seller is here presup- 
posed : for neither of the parties can undoa 
sale without the consent of the other. This 
expedient is therefore suggested on a suppa- 
sition of tne future undoing of the sale being 
equally agreeable to both parties. 
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that, mixed with earth, is lawful from 
the possibility of its being usurious. 

The sale of a house includes the fixtures 
and their appendages.—Ir a person sell a 
house, of which the locks are not of the 
hanging but of the fixed kind, in this case, 
the keys of such locks are considered as in- 
cluded in the sale ; because the locks them- 
selves are included inthe house, in conse- 
quence of their being fixtures ; and the sale 
of a lock includes the key, without its being 
expressly stipulated, because it is considered 
as a constituent part of it, since a lock 
without a key is of no use. 

The seller must defray the expense of 
weighers, tellers, measurers, and money- 
essayers—THE wages of the measurer® of 
the goods, or of the essayer of the money, 
must be paid by the seller:—the wages of 
the measurer, because, as measurement is 
essential to enable the seller to deliver over 
the goods the payment of the expense at- 
tending that falls properly upon him (and 
so also, the wages of weighers or tellers) :— 
and the wages of the essayer, because of a 
tradition, delivered by Ibn Roostim, that 
such is the doctrine of Mohammed ; and also 
for this reason, that the essay of the money 
takes place after the delivery, when it be- 
comes the business of the seller to have it 
essayed, in order that he may distinguish 
what is his right and what is not; and that 
he may ascertain the bad coin in order to 
reject them. Ibn Soomai relates it as the 
opinion of Mohammed that the purchaser 
should defray the wages of the essayer, be- 
cause he stands inneed Of ascertaining the 
good dirms which he has stipulated to 
deliver, andthe good dirms are known by 
means of an essayer, in the same manner as 
quantity by means of a measurer. 


But the charge of weighing the price must | 


be defrayed by the purchaser.—THE charge 
of weighing the price is due by the pur- 
chaser, because he is under the necessity of 
delivering it tothe seller, and the delivery 
is completed after ascertainment of the 
weight. In a sale stipulating immediate 
payment, the purchaser must first deliver the 
price to the seller, because his right (namely, 
the goods sold) is of a fixed and determinate 
nature, whereas the price is not so ; and it is 
therefore incumbent on him, in order that 
both parties may be ona part to deliver the 
price to the seller, which fixes and deter- 
mines it : for it cannot be determined but by 
delivery.t 
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oe eater nena 
è Meaning properly, some person who is 
employed as a sworn or professed measurer. 

t Thus if the price stipulated be ten dirms, 
and the purchaser be in possession ofa thou- 
sand dirms (for example) in this case, although 
the number ten be determinate, yet the units 
tọ compose that number and to be taken from 
a great number, are not specific and deter- 
minate, until actually delivered. This doc- 
trine is frequently and particularly enlarged 
upon in the sequel of this book. 
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In barter or exchange, the mutual delivery 
must be made by both parties at the same 
time.—In a sale of goods for goods, or of 
money for money, it is necessary that both 
parne make the delivery at the same time ; 

ecause being ona parin point of certainty 
and uncertainty, there is no necessity for a 
prior delivery. 


CHAPTER II. 


OF OPTIONAL CONDITIONS. 


Definition of the term —AN optional con- 
dition is where one of the parties stipulates 
it as a condition that he may have the option, 
for a period of two or three days, of annulling 
the contract if he nlease. 

A condition of option may be lawfully 
stipualted by etthe party,—TueE stipulation 
of a condition of option, on the part either of 
the se'ler or purchaser is lawful : and it may 
be stipulated to continue for three days or 
less; but it must not be extended beyond 
that term; because it is related that Hooban 
having been defrauded in several of his 
bargains, the Prophet addressed him thus, 
' HoosBan, when you make a purchase bar 
deceit, and stipulate a condition of option ”’ 

Provided it exceed not the term of three 
days.—AN optional condition, stipulated to 
remain in force fora period exceeding three 
days, is unlawful according to Haneefa: and 
Ziffer and Shafei are of the same opinion. 
The two disciples, on the contrarv, maintain 
that it may be stipulated to continue to any 
length of time whatever : because it is re- 
lated that Ibn Omar extended it 
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® Arab. Khiar-al-Shirt. In contracts of 
sale there are five different options: These 
are, Ist. Option of acceptance. 2. Optional 
conditions. 3. Option of determination. 4. 
Option of inspection, and 5. Option from 
defect. An option of acceptance isa liberty 
which either of the parties: ina contract of 
sale, has of withholding his acceptance, after 
the tender of the other, until the breaking 
up of the meeting. Anoptional condition is 
where one of the parties stipulates a period 
of three days before he gives his final assent 
to the contract. An option of determination 
is where a person, having purchased one out 
of two or three homogeneous things, stipulates 
a period to enable him to fix his choice. 
Option of inspection, is the power which the 
purchaser of an unseen thing has of rejecting 
it after sight. Option from defect is the 
power which a purchaser has of dissolving 
the contract on the discovery of a defect on 
the merchandise. The translator has thought 
it proper, in this note, to bring into one point 
of view an explanation of the several kinds 
of option, as it may possibly tend to give a 
clearer idea of them than what could be col- 
lected from the scattered definitions of them 
as they occur in the course of the work. 
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months ; and also because it is ordained, by 
the Law, for the purpose of answering the 
necessities of man, in enabling him to con- 
sider and set aside what is bad; andasa 
period of three days may not be sufficient 
for this purpose, the indulgence is therefore 
extended with respect to the merchandise, in 
the same manner as with respect to the price. 
The argument of Haneefa is that an optional 
condition is repugnant to the nature of the 
act, which fixes an immediate obligation on 
the parties, and is allowed only because of 
the saying of the Prophet already quoted ; 
whence it cannot be extended to a period 
beyond what has been there specified 

If it exceed three days, and the stipulating 
party declare his acceptance before the ex- 
piration of the third day, the sale is lawful 
--ALTHOUGH a conditional option beyond 
three days be not permitted, still if such 
a condition be stipulate’, and the person 
making such stipulation, before the lapse of 
the three days, declare his acceptance of the 
contract, the sale is ın that case valid, ac- 
cording to Haneefa. Ziffer, however, is of 
different opinion ; for he argues that th sale 
being invalid from the beginning, on account 
of the ilkgalty of the condition, ıt cannot 
be afterwards rendered valid by the re- 
mcval of such condition. The arguments of 
Haneefa on this point are twofold. First 
asthe acceptance «f the sale was declared 
before the lapse of the three days, the cause 
of its invalidity has not begun to operate 
SECONDLY, the invalidity takes place on 
the fourth clay ; and as the acceptance is 
declared before that period, the sale is con- 
sequently kept free from any cause of in- 
validity From this second argument some 
have considered that the invalidity of the 
sale does not take place until the commence- 
ment of the fourth day ;—whilst others 
(founding their opinion on the first argu- 
ment), hold that the contract was invalid 
from the beginning : but is afterwards ren- 
dered valid by the removal of the cause of 
its invalidity previous to its operation. 

The payment of the price may be substi- 
tuted as the condition.--It is lawful fora 
person to make a purchase on this condition, 
that ‘if in the course of three days he do 
not pay th price, the sale shall be null and 
void °’ If. however, instead of three days 
he stipulate four, the sale is not valid, 
according to Haneefa and Aboo Yoosaf. 
Mohammed is of opinion that it is valid, 
whether he stipulate four days or more. All 
our doctors, however. agree, that in case of 
such a stipulation having been made, if the 
purchaser in the mean time pay the price, 
previous to the lapse of the third day, the 
Sale is valid. The reason of this is that a 
condition of this nature is of the same 
nature with an optional condition, because 
in case the purchaser cannot furnish the 
price, the seller stands in need of a power to 
annul the act. As, moreover, Haneefa holds 
that a sale is invalid, where the condition of 
Option extznis beyond three days, but may 
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afterwards be rendered valid bya formal 
confirmation previous to the lapse of the 
third day, so also in the case in question. 
As Mohammed, on the contrary, holds that 
the extension of the condition of option 
beyond the third day is lawful, so also in the 
present instance. Aboo Yoosaf, on the other 
han, although (contrary to analogy) he 
hold t eextending ofa condition of option 
beyond three days to be lawful, because of a 
tradition which he quotes to this effect, yet 
is of opi: ion that the same extention is un- 
lawful in the present instance (arguing from 
analogy), as there is no tradition in support 
of it. There is another explanation, from 
analogy, with respect to this case, which has 
ben adopted by Ziffer, to the following 
effect, that, in the sale in question, an in- 
valid dissolution has been stipulated (for the 
dissolution is invalid, as it depends upon a 
condition); and as a sale is rendered void 
by the stipulation of a valid dissulution, it 
follows that by the stipulation of an invalid 
dissolution it ıs rendered void a fortiori. 
The reason, however, for a more liberal con- 
struction in this pirticular 1s, that the con- 
dition here stipulated is considered as an 
equivalent to a condition of option, as has 
already been explained. 

The seler, by stipulating a condition of 
option, does not relinqush his property in 
the article sold —Ir the seller stipulate a 
condition of option, the right of property 
over the gods does not in that case shift 
from him, beciuse the completion of the sale 
depends on the mutual consent of the par- 
ties, and the condition of option evinces that 
the seller has not conmpletely consented. If, 
therefore, under these circumstances, the 
seller should emancipate a slave whom he 
had in that manner sold, the emancipation 
would hold good —Ne.tner is the purchaser 
in such a case entitled to use or employ the 
goods, although he should have taken pos- 
session of them with consent of the seller.— 
If, after the purchaser had possessed himself 
of the guods, they should perish or be de- 
stroyed previous to the expiration of the 
period of optional cond tion, he becomes in 
that case responsible for the value ; because 
by the destruction of the goods the sale is 
annulled (for the execution of it rested only 
on the consent of the seller; and where the 
subject of it ıs lot, tne exccution of it 
becom?’s imoricticavle ; and it is nul of 
course) ; and as the goods were in poszession 
of the purchaser with a view to purchase 
(which circumstance ‘renders a purchaser 
responsible for the value), he is responsible 
accordingly, If, on the other hand, ths 
goods be lost in the possession of the seller, 
the deed is annulled; and no payment is 
incumbent on the purchaser, in the same 
manner as in the case of an absolute sale. 
that is, a sale where no condition is stipu-. 
lated. 

But the property in it devolves upon the 
purchaser where the stipulation is ma.e on 
his part; and he is consequently ~#spoxsitle 
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for the loss of the goods.—Ir the condition 
of option be stipulated by the purchaser, the 
right of property over the goods shifts from 
the seller, because the sale ıs rendered com- 
plete on his part The right of property, 
however, although tt shift from the selier, 
does not vest in the purchaser, according to 
Haneefa. The two disciples have said that 
the purchaver becomes the proprietor ; for, 
if this were not the case, it must necessar:ly 
follow that, after it moved from the seller, ıt 
would remain subject to no person ; and this 
isastate not supposed by the Law, The 
arguments uf Haneefa on this point are two- 
told. First asthe right cf property with 
respect to the price has not shifte. froin the 
purchaser, it follows that 1f the right of 
property with respect to the goods also vest 
in hım, the property with respect both to 
the thing purchased and the return tor it is 
concerned in one person, which ıs abso- 
lutely illegal. Seconp.y, if the right of 
property with respect to the goods were to 
vest in the purchaser, it might frequently 
happen that the goo js would, in the interval, 
before the completion of the sale, be made 
away without any intention on the part of 
the purchaser (as if the purchaser had bought 
a slave related to himself within the pro 
hibited degrees)® ; and as the sule object of 
the reserve of option is the benefit of the 
purchaser, in allowi g him time for con- 
sideration, it follows that if the right of 
properly were to vest immediately in him 
he might be deprived of the advantage 
which is the object of the reserve of option. 
If the purcha er have the option, and the 
goods be injured or destroyed in the intenm, 
he is responsible for the price.—lr the mer 
chandise, where the s ipalation or option 1s 
on the part of the purchaser, perish or be 
destroyed, the purchaser is in that Case an- 
swerable for the price, in the Same mannei 
also, if the goods receive an injury, the pur- 
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chaser is responsible for the price ; because“ 


the goods, after sustaining an injury, cannot 
be returned, ani the sale consvquently be- 
comes binding. The purchaser, th.retore, 1s 
responsible for the price in either instance , 
for destruction necessariiy implies previous 
injury: and hence in a Cac where the 
purchaser is utterly destruye., the sale first 
becomes binding and complete, and the de- 
struction takes place after vards 

But if it rest with the seller the purchaser 
is responsible ‘or the value only —AND as, 
in a case of injur., the payment of the price 
becomes obligatory, so also in a case of 
destruction Itis ofherwise where the mer- 
chandise perishes in the possession of the 
purchaser when the option had been stipu- 
lated by the seller; for in this case the 
purchaser is answerable only for the value :T 


*In which case the slave would become 


immediately free. i 
+And not for the price set upon it in the 
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because the circumstance of the injury does 
not render the restitution impracticable, 
since the seller, in that case, had the option 
either of taking the merchandise tl.us injured, 
or of rejecting it, if he place ; as the optional 
condition remains with him: an~ hence, as 
the sale does not become binding on the 
occurrence of the injury, if the seller choose 
to confirm it, the purchaser in that case only 
pays the value of the injured merchandise. 

Right of option, in the purchase of a wife, 
isnot affected by cohabilation with herin 
the interim of option.—Ir a person purchase 
his own wife. with a reserve of option for 
three days, in this case the marriaye subsists 
during that interval, as the right of property 
does not take place because of the optional 
condition : and af he have carnal connexion 
with her during that interval, the condition 
of option is not thereby annulled ; because 
he has ıt is still in his power, after such con- 
nexion, to undo the sale, since his cohabita- 
tion with her is the exercise ofa right in 
virtue of his marriage, and not of his right 
of property. If, however, his wife be a 
virgin, his cohabitation with her annuls the 
condition of option, and establ shes th- sale, 
as it is a damage (o her, and a diminution of 
her value. This is the doctrine of Haneefa. 
The two discicsles are of opinion that the 
husband becomes immediate property of 
his wife by the optional purchase, whence 
the marriage is immediately annulled. If 
therefore, he should have cohabitation with 
her, he cannot afterwards reject her, although 
she may have been a woman ;* because the 
marriage being null, the cohabitation was not 
in virtue of marriage, but of property This 
difference of opinion between Haneefa and 
the two disciples, respecting the property 
vesting immediately in a conditional pur- 
chaser, has given rise to opposite decisions in 
a variety of differcnt cases. Of this number 
are the following :- 

Case of optional purchase of a slave re- 
lated to the purchaser —Ira person make 
an optional purchase of a slave related to 
him within the prohibited degrees, the eman- 
cipation, in the opinion of the two disciples, 
takes place immediately ; whereas according 
to Haneefa, it does not take place until after 
the confirmation of the contract. 

And of u slave optionally purchased under 
a vow of emancipation.—Ir, also, a person 
make a vow to emancipate a slave whenever 
he becomes proprietor of one, then, accord- 
ing to the two disciples, if he make a con- 
ditional purchase of one. the emancipation 
takes pl. ce immediately : whereas, according 
to Haneefa, it does not take place tillafter 
the confirmation. 

Or of a menstruous female slave —]F, 
also, a person make an optional purchase 
of a female slave, and her monthly courses 
happen during the term of option, these 
courses are included in the preecribed term 
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of abstinence,* according to the two disci- 
ples; whereas, according to Han efa, they 
are not included. And if the purchaser, 
availing himself of his optional condition, 
should return her to the seller, the seller 
need not observe the prescribed term. of 
abstinence, according to Haneefa: whereas, 
the two disciples hold that such observance 
is incumbent on him. 

Or of a pregnant wife —Ir, on the o her 
hand, a person make an opt onal purchase of 
his own wife, ¿n lif she, during the interval 
of option, bring forth a child, sie is not an 
Am-Walid to the purcheser, according to 
Haneefa; whereas, accoruing to the two 
disciples, she is so. If alsc, a person make 
an optional purchase, of merchandise, and 
having with the consent of the seller, received 
possession of it, afterwards give it in deposit 
to the seller, and it be lost in the interval, 
in this case, according to Haneefa, the trust 
is null and void, as the deposit was not the 
property of the purchaser, and therefore he 
is of opino.: that the loss results to the 
seller; whereas the two disciples, holding 
she said deposit to be valid, are of opinion 
that the lossiest hs to the purchaser agree- 
ably to the law of deposits. 

Optional purchase made by a privileged 
slave.—Ir, on the other hand, a privileged 
slave make an optional purchas’, and the 
seller, during the interval of option, exempt 
him from the payment, in this case, accord- 
ing to Haneefa, the condition of option 
remains in force : because if he should return 
the merchandise, it follows that he does not 
ci.oose to accept of the proverty, and a pri- 
vileged slave hasthe power of accepting or 
rejecting as he please: but, according to 
the two disciples, the condition of option is 
annulled by the exemption of payment ; 
because (in their opinion) the property 
having vested from the beginning, it follows 
that if he were to return the merchandise to 
the seller, it would be in effect a gift to him, 
and a privileged slave has not the power of 
making a gift. 

Case of optional purchase of wine by a 
Zimmee, who in the interim’ embraces the 
faith.—Ir, moreover, a Zimmee_ purchase 
spirituous liquors from a Zimmee, on a con- 
dition of option, and the ;urchaser in the 
interval, become a Mussulman, in this case, 
according to the two disciples, the condition 
of option remains no longer in force, because 
the purchaser having (agreeably to their 
tenets) beeome proprietor of the liquor, it 
follows that if he were permitted to reject 
it, he would create in another a right of 
property with respect to liquors, which no 
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*The purchaser of a female slave is re- 
quired to abstain from carnal connexion 
with her until she shall have had three 
different courses from the period of her be- 
coming uis property, that it may be ascer- 
tained whether she be pregnant or not. 
(See Edit.) 
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Mussulman is allowed to use. According t° 
Haneefa, on the contrary. the sale becomes 
void, because the purchaser (agreeably, to 
his tenets), not being then the proprietor 
and the circumstance of becoming a Mussul- 
man putting it out of his power to become 
the proprietor by removing the condition, the 
sale is of necessity annulled. 

The possessor of option may annul the sale 
with the knowledge of the other party, or 
confiam it withur his know.@.ge.— In case of 
a sale ona condition of option, it is lawful, 
according to Haneefa and Mohammed, for 
the party possessing the option to annul the 
contract within the stipulated period, or to 
confirm it: which latter he may do without, 
the knowledge of the other party: but it is 
not lawful for him to annul it without the 
knowledge of the other Aboo Yousaf 
alleges that the parties possessing the 
option may annul the contract wi:hout the 
knowledge of the other: and such, also, is 
the opinion of Shafei. The argument of 
Aboo Yoosaf is that the party possessing the 
option is empowered, on the part of the 
other, to annul the contract: and that there- 
fore. such annulm nt cannot rest upon that 
other's knowledge of it: in the same manner 
as his knowledge of it is unnecessary in 
case the possessor of the option confirm the 
contract ; as in the case of an agent for sale 
(for instance), who may lawfully act in 
every matter to which his agency extends, 
without the knowledge of his constituent, 
in virtue of the puwers given to him on his 
behalf. Th: arguments of Haneefa and 
Mohammea are, that a contract of sale 
involves the rights of both parties, and 
that the annulment of the sale by one party 
only is an exercise of a right partly belong- 
ing to the other, whilst at the same time 
such exercise may eventually be attended 
with a loss to the other: for supposing the 
possessor of the option to be the seller, and 
that he annul the sale without the know- 
ledge of the purchaser, and the purchaser, 
in the mean time, in the confidence of the 
sale being complete, take possession of the 
merchandise, then, in case of its destruc- 
tion, he must of consequence be responsible 
for it : or, supposing the purchaser to be the 
possessor of the option, and that he annul 
the sale without the knowleuge of the seller, 
then an eventual loss may result to the 
seller, as it is possibie that, on the presump- 
tion of his g ods being aiready sold, he may 
enquire out a othe, purchaser. Hence as 
such an excrcise, on the part of either, of 
the right of the other, may be attended with 
an eventual injury, the annulment of ar 
optional sale 1s therefore made to rest upon 
the knowledge of the fother party. This 
case, in short, resembles the dismission of 
an agent: for if a person, having appointea 
an agent, shou! afterwards dismiss him 
without his knowledge, it would not b. 
valid until the agent was himself informed 
of it; and so also in th: case in question. 
itis otherwise with the confirmation 
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sale ; as the exercise ofsuch a right by one 
party only does not entail an injury, The 
assertion of Aboo Yoosaf that ‘‘ the pos- 
sessor of the option is empowered to make 
such annulment on the part of the other,” 
is not admitted ; for how can the other, who 
does not himself possess such power, bestow 
it upon the possessor of the op‘ion ? 

And even if he annul it without the other's 
knowledge, and the other be informed before 
the expiration of the term, it is valid —Ir the 
person possessing the option annul the sale 
without informing the other party, and such 
knowledge, nevertheless, reach him before 
the expiration of the stipulated period, then, 
because of his acquirement of such know- 
ledge, the annulment is rendered complete. 
If, on the other hand, it should not have 
reached him until the ex-iration of the 
stipulated period, then the annulment is 
rendered complete, because of the expiration 
of the stipulated period 

A right of option, in sale, cannot descend 
to an heiy.—Ir a person possessing the right 
of option in a sale should die, the sale is then 
complete, and the right of option becomes 
void, and does not d scend to his heirs, — 
Shafei maintains that the option descends to 
the heirs, because, being a fixed and estab- 
lished right in sale, it may be inherited, in 
the same manner as an option in case of 
defect, or an option of determination. The 
arguments of our doc ors are that an option 
is in reality nothing but desire, or disposition, 
which is not capable of being transferred from 
one to another; and nothing but what is 
capable of devolving from one person to 
another can be inherited.—It is otherwise 
with respect to option in case of defect, as 
that is granted to the heir, because of his 
right to obtain possession of a thing whole 
and complete, in the same manner as the 
deceased, and not because of his right of 
inheritance, since option is incapable of 
being a subject of inheritance. It is other- 
wise, also, with respect to an option of deter- 
mination, as the heir becomes the proprietor 
in that instance, because of the mixture of 
property, and not because of his right of 
inheritance 

A right of option may be referred toa third 
person.— IF a person, 1n purchasing any ar- 
ticle, stipulate the option of another person, 
in this cease, provided either the purchaser 
or the possessor of the option confirm the 
sale, it is valid ; or, if either of them annul 
it, it t ecomes void. The reason of this is, 
that the stipulation of the option of another 
is admitted, upon a favourable construction. 
Analogy would suggest that it is inadmis- 
sible, and such is the opinion of Ziffer, 
because option being one of the articles of 
the contract, it follows that the stipulation 
of it for another. who is not one of the 
contraction parties, is illegal, in the same 
manner as if it were stipulated that some 
other than the purchaser should pay the 
price.—The arguments of our doctors are, 
that the establishment of the right of option 
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in one who is not a party to the contract is 
by way of appointment from him to act as 
his substitute. In this case, therefore, the 
option is vested both in the party and in his 
substitute: and corsequently it is lawful 
for either of them to confirm or annul the 
contract.—If one of them should confirm, 
and the other annul the contract, in this 
case the first of these acts which may have 
been performed becomes valid. If both 
should have been performed at the same 
time, then (according to one tradition) the 
act of the contracting party is valid ;—or 
(according to another) the validity of the 
annulment is preferred to that of the con- 
firmation The principle on which the 
first tradition proceeds is that the act of the 
contracting party is of superior force to that 
of a substitute who derives his authority 
from him; and the principle on which the 
second tradition is founded is that annulment 
is of superior force to confirmation, because 
annulment may take olace after confirmation, 
but confirmation cannot take place after 
annulment. Some have asserted that the 
first tradition is conformable to the doctrine 
of Mohammed, and the seeond to that of 
Aboo Yoosaf ;— arguing from their different 
decisions in the case of an agent of sale and 
his constituent: for if both of them should 
at the same time sell the same thing to 
different persons the sale of the constituent is 
valid, according to Mohammed ;—whereas, 
according to Aboo Yoosaf, both sales are 
valid ; but the article sold must be divided 
between the two purchasers. 

Case of selling two slaves, with a condition 
of option with respect to one of them —Ir a 
person sell two slaves for a thousand dirms, 
stipulating an optional condition with respect 
to one of them, the case admits of four 
different statements —I, Where the seller 
does not oppose a specific price to each of the 
slaves, nor specify the one respecting whom 
the optional condition is to operate : and this 
is illegal. because of the uncertainty both as 
to the subject of the sale and the price: for 
as the slave, concerning whom the condition 
of option is stipulated, is not (as it were) 
included in the sale. and as he ‘s not speci- 
fied, it follows that the other, who is the 
subject to the sale. is also unknown— 
IT. Where the seller sets a particular price 
upon each of the slaves, and also specifies to 
which the condition of option relates ; and 
this is valid, because of the certainty with 
respect to the subject of the sale and the 
price 
_ _Osjection.--It would appear that the sale 
is in th's case illegal ; because the slave who 
isthe subject of the condition is not, in 
effect, included in the sale ; and, as both are 
joined together in one declaration, it follows 
that the acceptance of the sale with relation 
to what is not the subject of it, becomes a 
condition of the validity of the sale with 
regard to what is: it being the same, in 
short, as if a person should join a freeman 
and a slave in one declaration of sale, which 
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1s illegal, because the acceptance of the sale 
with regard to what is not capable of being 
the subject of it (namely, the free man) is 
here made a condition of the validity of the 
sale with respect tothe slave ; and this con- 
dition is the cause of annulling the sale: it 
therefore follows that the sale is in the same 
manner invalid in the case in question, as 
the same condition (which occasions an 
annulment of the sale) is equally induced in 
this instance 

_ Repry —-The sale, in the case in question, 
is lawful; because, although the acceptance 
of the sale, with respect to the slave con- 
cerning whom the option is stiputated, be a 
condition of the validity of the sale with 
respect to the other slave also, still such 
condition does not annul the sale, since the 
optional slave is a fit subject for sale: it 1s 
therefore, in fact, the same as if a person 
were to join a Modabbir and an absolute 
slave in one declaration ; and as the sale is 
in that instance valid, soalsoin the case in 
question :--contrary to whcre a seller joins 
a slave and a freeman in one declaration : 
because a freeman is not a fit subject of sale 
—III Where the seller opposes a particular 
price to each slave, but does not specify 
to which of them the condition of option 
relates.—IV Where the seller specifies the 
slave to whom the condition of option relates, 
but does not oppose a specific price to each 
of them —In both these cases the slave is 
invalid, because of the uncertainty of the 
subject of the sale in the one instance, and 
of the price in the other. 

Option of determination.—Ir a person 
purchise one of two pieces of cloth for ten 
dirns, on the condition of his being at liberty. 
for three days to determine on the particular 
piece which he may approve, such sale is 
valid ; and the condition so stipulated is 
called an option of determination.* 

It extendstoa choice out of three. but.not 
out of more.—A sALE is in the same manner 
valid, where a person purchases, with a 
reserve of option, one out of three pieces; 
but it is not lawful to purchase, in that 
manner, one out of four pieces.—What is 
here advanced proceeds upon a favourable 
construction.—Analogy would suggest that 
the sale is not lawful in either of these three 
cases, because the subject of sale is un- 
certain ;—and such. also, is the opinion of 
Ziffer and Shafei—The reason for a more 
favourable construction is, that optional 
conditions have been ordained for the benefit 
of man, in order that he may thereby be 
enatled to set aside the bad, and to choose 
the good for himself :—-it is, moreover, 
evident that man stands in need of contracts 
of this nature, in order that he may be 
enabled to show the merchandise to some 
person in whose judgment he confides; or if 
an agent be employed that he may show it 
to his constituent ; and this the seller would 
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not permit him to do unless sucha condition 
were stipulated.—This species of sale there- 
fore, being in effect the same as an optional 
one, it follows that it is in a similar manner 
lawful.—This necessity on the part of man, 
however, is fully answered by means of three 
pieces, as this number comprehends the 
three qualities of good, bad, and medium; 
and there can be no uncertainty with respect 
to the subject of the sale, in this species of 
contract, to occasion contention, as regard is 
had solely to price on which the purchaser 
determines, 

OsjecTion.—Why then is it not lawful 
with respect to four pieces, as in that case 
also no contention would take place ? 

Rep.ty —Although, in this case also, there 
would be no uncertainty with regard to the 
subject of the sale, to occasion contention, 
still the efficient cause of the legality 
(namely, the necessity of man) does not here 
exist, and it is therefore unlawful. 

An option of determination may involve a 
condition of option.—Some have observed 
that, in a case of option of determination, a 
condition of option is also indispensable ; 
and that is recorded in the fama Sagheer. 
Others, again (following the Jama Kabeer), 
say that the condition of option is not 
requisite ; and hence it is inferred that what 
has been recorded in the Jama Sagheer is 
that such a condition often takes place ; not 
that it is absolutely necessary 

But the term for making the determination 
must not at all events, exceed three days,— 
Ir is to be observed, however; that if, in a 
sale stipulating an option of determination. 
it should not be thought necessary to insert 
a condition of option, the period for deter- 
mining the choice must in that case, according 
to Haneefa, be limited to three days: but 
according to the two disciples it may be fixed 
to whatever period they please. 

Of the articles referred to the purchaser's 
choice, one 1s the subject of the sale. and the 
others are as deposits —ÍT is also to be 
observed that in case of option of determina- 
tion, the subject of the sale is one piece 
of cloth (for example), and the other piece 
is a deposit in the hands of the purchaser.* 
If, therefore, one of the pieces be lost or 
spoiled the sale takes place with respect to 
it ın exchange for the stipulated price ; and 
the cther price isasa deyosit ; because it is 
impcssible to reject the piece which is lost or 
spo't.d. If, on the other hand, both pieces 
be lost at the same time, the purchaser must 
in that case pay the half of the price of each, 
because the det#rmination of purchase not 
having been made with respect to either of 
the pieces. it follows that sale and trusi 
operate indefinitely with respect to each. 

And hoth may be returned in case of acon: 
dition of option.—Ir besides the option of 
determination, a conditional option be alsc 

*And consequertly (according to the laws 
of deposit) he is responsible in case of arci- 
dents, for one piece only. 


254 
Stipulated, the purchaser is in that case at 
liberty to ret ro both pieces 

The heir of the person endowcd with an 
option of determination may return one of 
the two articles referred to the purchaser's 
option, in case of his death.—IF a person 
possessing an option of determination should 
die, his heir is empowered to return one of 
the articles ; for an option of determination 
(as has been before explained) necessirily 
descends to an heir, because of the impli- 
cation of his property with that of another ; 
whence he is not, in his option of determi- 
nation, restricted to three days —If, on the 
contrary, a person recently possessed of a 
power of option die, his heir has no option, 
as was before ex laine :.* 

Option is declared and the sale made bind- 
ing by any act of the purchaser in relution to 
the article sold —Ir a person purchase a house 
under a condition of option and the adjoining 
house be afterwards sold before the expira- 
tion of the period of option, and the purchaser 
under the condition of option claim the right 
of Shaffa, in this case his assent to the first 
sale is thereby virtually given, and his right 
of option exists no longer ;—because his 
claim of Shaffa presupposes him to be con- 
firmed in the adjoining property, otherwise 
he would have no right to make such a claim ; 
and it is therefore inferred, that he first 
tacitly annuls his condition of option, and 
then urges his claim. It is to be observed 
that the necessity of this explanation arises 
from the doctrine of Haneefa; for by his 
tenets, a purchaser under a condition of 
option does not become proprietor of the 
article of sale during the interim of option 
The two disciples hold, on the contrary, that 
he becomes immediate proprietor under the 
condition of option ; whence this explana- 
tion is, with regard’ to their doctrine un- 
necessary. 

An option of determination, vested jointly 
in two persons, is determined by the subse- 
quent consent of either to the purchase.—IF 
two persons purchase a slave, on this con- 
dition, that both purchasers shall have the 
option of rejecting him, and one of them 
afterwards express his consent, the other 
cannot reject him, according to Haneefa. 
The two disciples allege that if the other 
choose, he may reject his share in the slave. 
The same disagreement subsists with respect 
to two purchasers in a case of option of inspec- 
tion or option from defect. The argument of 
the two disciples is that as the power of 
rejection was vested in both the purchasers, 
it consequently operated in each of them; 
and the rejection of the cannot abrogate the 
right of option with respect to the other, as 
that would be a destruction of his right, 
which is not lawful. The argument of 
Haneefa is that the subject of the seller, when 
it issued from the tenure of the seller, was 
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not injured by the defect of participation ; 
but it one of the purchasers have the liberty 
of rejecting his portion singly, it necessarily 
follows that upon the rejection the seller 
holds the article in partnership with one of 
the purchasers ; and this is a defect in the 
tenure, to which he was not before subject. 

Os)ECTION.--It would appear that the 
rejection of one of the purchasers is valid 
although attended with an injury to the 
seller, since the seller has himself virtually 
assented to it, because in giving such power 
to two nersons, it is evident that he assents to 
ap ssible rejection by one of them. 

Repty — The consent of the seller to the 
injury is inferred from a supposition of his 
having consented that one might reject 
where the power of rejection was given to 
two. This, however, is not the case in the 
present instance ; for it is to be supposed that 
the seller understood that both should declare 
their rejection together; and on this suppo- 
sition his consen: was given, not on the 
other. 

If an article purchased under one descrip- 
tion prove to be of another description the 
purchaser may either confirm or annul the 
contract.—Ir a person purchasea slave on 
account of his being a scribe, ora baker, and 
he prove to be neither «f these, the pur- 
chaser is in that case at liberty cither to 
abide by the bargain, or to undo it, ashe 
pieases; because the descriptive quality 
being the object he had in view, and bing 
specified as a condition in the contract, is 
therefore his rignt, and the want of it gives 
him the power of dissolution if he please, 
because his assent signified was on this con- 
dition, and not otherwise. 

OsjecTIon.—It would appear that the 
sale is in this case invalid, in the same 
manner as in the case of purchasing a male 
slave who afterwards proves to be a female. 

RerLy.—The sale in the case quoted is 
invalid because of difference of sex, which 
does not exist ip the case in question. 
Thus a person that isa baker or not a baker 
is of the same sex and differs only in the 
quality ; and hence the analogous application 
of the one case to the other is unfounded. It 
is to be observed, that a difference of the sex 
does not invalidate the sale, unless it defeat 
the purchaser’s object. Thus the object in 
the purchase of a man (for instance) is dif- 
ferent from that in the purchase of a woman, 
and therefore the sale is invalid in case of a 
difference : if onthe contrary, a man should 
purchase a he-goat on the supposition of its 
being a female, the sale would not be invalid, 
but it would remain with the purchaser to 
abide by it or not, as he pleases. It isto 
be observed however, that, in the case in 
question, if the purchaser choose to abide by 
the bargain he must pay the whole of the 
priee; as no diminution is admitted on 
account of the defect of quality, which (as 
has been before explained) is of a dependant 
nature. 
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CHAPTER III 
OF OPTION OF INSPECTION.” 


A purchaser may reject an article upon 
inspection after purchase -—IF a person pur. 
chase an article without having seen it, t 
sale of such article is valid, and the purcha 
after seeing it has the option of accepting 
rejecting itas he pleases, Shafei maintains 
that a sale of this nature is wholly invalid, 
because of the uncertainty with regard to the 
object of it. The arguments of our doctors 
are.—T"irst, a saving of the Prophet, that 
“whosoever purchases a thing without seeing 
it, has the liberty of rejection after sight of 
it Seconpiy, the uncertainty with respect 
to the object cannot occasion litigation, since, 
if it be not agreeable, the purchaser 1s at 
liberty to reject it. 

Although, before seeing it, he should have 
signified his satisfaction —Ir a person, have 
ing purchased an article unseen, should sav, 
** Tam satisfied with it,” in this case als» he 
is at liberty, after, sight of it. to reject it 
if he please, fortwo reasons Firsr, as the 
option of inspection (according to the tradition 
already quoted) rests entirely upon in pection, 
it fol'ows that it becomes established by the 
inspection, whereas before that it was not 
established ; and as the acquiesence signified 
previous tothe inspection is not repugnant 
to this, it consequently remains established 

Osyection:—If the right of option do not 
exist previous to the actual sight of the 
article of sale, it would follow that the 
purchaser, before inspection, has not the 
power of annulling the contract ;— vhereas 
we find, on the contrary, that he is actually 
possessec! of this power before inspection. 

Rerty.—His right to dissolve the contract 
Previous to this insp:ction, proceeds from 
the contract not being then binding ; and 
not from any reference to the tradition above 
quoted 

SECONDLY, the purchaser’s acquiescence 
inthe article before he attains an actual 
knowledge of its qualities, is perfectly nuga- 
tory; and hence no regard is paid to his 
acquisescence previously sig: ified : —contrary 
to his rejection, which is regarded, because 
the contract has not as yet beconie binding. 

A seller has no option of inspection after 
sale.—IF a person sell a thing which he him- 
self has not seen, he has no option of inspec- 
tion ;f because the tradition before cited 
limits this option entirely to the purchaser : 
moreover, it js related that Osnan sold a 
piece of ground belonging to him at Basra 
to Tilha-Bin-Abeedoola ; when a person said 
to Tilha, “you have heen injured in this 
matter :’’ bit he replied, “I possess the 
liberty of rejection, having purchased a 
thing unseen :—after which another said to 
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tThat is, he has no power of retraction. 
if, upon inspection of the article sold, he 
should happen to repent of the sale. 
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Osman, ‘You have been injured in this 
sale,” and he replied, “I have the liberty of 
retractation, having solda thing which I had 
not seen :” upon which Mazim was appointed 
aa between them: and he decreed 
thatthe right of option rested only with 
Filha ; and this decree was given in the 
presence of all the companions of the Prophet, 
none of whom objected to it. 

The option of inspection continues in force 
to any dislance of time after the contract, 
unless destroyed by circumstances. —THE 
right to option of inspection is not, like an 
optional condition, confined, toa particular 
period : on the contrary, ıt continues in 
force until something take place repugnant 
to the nature of it. —It is also to be observed 
that whatever circumstance occasions the 
annulment of an optional conditions (such 
as a defect in the merchandise, or an exercise 
of right on the part of the purchaser, in 
the same manner occasions an annulment of 
the option of inspection. 

Such as wouid have annulled a condition 
of optton.—Ir, therefore, the exercise of 
right be such as cannot afterwards be re- 
tracted (such as the emancipation of a slave, 
or the creating him a Modabbir),—or, if it 
be such as to involve the rights of others 
(such as absolute sale, mortgage, or hire,) 
~the option of inspec ion is immediately 
annulled, whether the thing have been seen 
Or not; because these acts render the sale 
binding, and the existence of the option is 
incompatible with the obligation of the sale. 
If, on the contrary, the exercise of right be 
not suchas to involve the right of others 
(such as a sale with an optionai condition, a 
s imple tender to purchase, or a gift without 
delivery), -the option of inspection is not 
annulled previous to the actual sight of the 
article sold, because acts of this description are 
not of a stronger nature than the pur. haser 8 
acquiescence ; and as the purchaser's express 
acquiescence to Inspecting 1s not the cause of 
annulling the option of inspection (as has 
been already demonstrated), it follows that 
the acts above de8cribed do not annul it, a for- 
tiori ; —whereas those acts after inspection 
annul the option of inspection, as they indi- 
cate an acquiescence, and an acquiescence 
after the sight of the thing occasions the 
annulment of the option. 

Option uf inspection 1s destroyed by the 
sight of a part of the article, where that 
suffices as a sample of the whole.—Ir a person 
should look at a heap of grain, or at the 
outward appearance of cloth which is folded 
up, or at the face a female slave, or at the 
face and posteriors of an animal, and then 
make purchase of the same, he has no option 
of inspection. In short, it is a rule that the 
sight of allthe parts of the merchandise is 
nota necessary condition, because it is often 
impracticable to obtain it. and therefore it 
is sufficient to view that part whence it mav 
be known how far the object of the purchaser 
will be obtained. In the purchase, there- 
fore, of articles of which the parts are simia” 
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(such as articles sold by weignt or v- m surs- , As agent for seisin may inspect in the 
ment of capacity, and the mode of as: ertain- | same manner as the purchaser.—THE inspec- 
ing the goodness of which i> by presentl.g a | tion of an agent appointed to take possession 
sample to the purchaser) the sight of a part : of an article purchased is equivalent to the 
is sufficient ; that is, no option of inspegpion | inspection of the purchaser, and eonsequently 
can afterwards be clai.ne! un ess ine a: er the inspection of such agent, the pur- 
parts of the article should prov: inf-110 ‘@aser has no power of rejecting the article 
the part which has been seen In the pur- rchased, unlessina case of a defect. The 
chase, on the other han i, of things of which ' inspection, however, of a messenger on the 
the individuals are not similar (such as cloths part of the purchaser is not equivalent to his 
or animals), the sight of one does no sitive; own inspection. This is the doctrine of 
—on the contrary, the purchiser must sec | Haneefa The two disciples hold that an 
each individual article. Of this kind are agent anda massenger are in effect the same 
eggs and walnuts, according to Koorokhee (that is, the inspection of neither is equivalent 
(The compiler of this work Go.erve how to that of the purchiser, and the liberty 
ever, that these are of the ninne ol wheat consequently, that the purchaser has afterward 
and barley, since their indivriuals are nearly of rejection in both instances. The argument 
alike,) Now such being the stabsished ruie, they adduce in support of then opinion is, 
it follows that the sight of a heapot wheat thatas the co.asutueit has appointed the 
18 sufficient, as the quality of waat is hidden , agent merely to take possession, and not to 
may be inferred from what is seen, wheat. annul his opon, it follows that such annul- 
being an article sold by measure:nent of | ment does not belong to him ,—in the same 
capacity, and the equality of whic: may ! manner as holds with respect to option from 
consequently be ascertaned by means ofa ' defect: in other words, if an agent should 
sample : and in the Same manner, the sight | knowingly take possession of a defective 
of the outside of a piece of cloth suffices, | article, the option of the purchaser is not 
unless there bea particular part within the | thereby annulled :—and in the same manner 
folds necessary to be known, such as (in | also, as holds with respect toa condition of 
stamped cloths) the patiern, in which case | option ; that is, if a person should purchase 
the option of inspection 1s not annulled until | any article, vith a reserve of option, and his 
the purchaser see the inside Of th: piece In | agent, in the interval, take possession of the 
the case of a man * on the othr hand, a sight | article, the purchaser's right of option is not 
of the face is sufficient ; ani in antinals a annulled s—and in the same manner also. as 
sight of the face and posteriors —doune allege | holds inthe wilful annulment of an option 
that in animals a sight of the four and hinder | of inspection; as if an agent should take 
legs is necessary. What was tirst related is | possession of an article concealed, and after 
on the authority of Aboo Yoosaf In goats | inssection expressly declare the option to be 
purchased on account of their flesh itis | null; in which case the purchaser’s right of 
necessary to squeeze and press the flesh in | option would nevertheless still continue in 
the hands, as that asce:wuins the goodne's of | force. --Haneefa, on the otherhand, argues 
it. But if purchased for breed, or fur giving | that seisin, or toact of taking possession, 18 
milk, itis necessary to look at their dngs. , of tvo kinds.—I. Perfect, which is the seisin 
In purchasing victuals ready dressed, it is | of the article with sight and knowledge, 
necessary to taste them, to ascertain their | II. Imperfect, which ıs the seisin of it with- 
goodness. out sight, that ıs, whilst it 1s concealed. The 
Option of inspection in the purchase of a | first 1s termed perfect, and the second im- 
house.—Iz a person look at the front of a | perfect, because the completeness of seisin 
hous , and then purchase it, he has no option | depends upon the completeness of the bar 
of inspection, although he shouid not have | gain.* which cannot be complete whils an 
seen the apartments :—and so also, if a | optionof inspection remains ; and as, in the 
person view the back parts of a house, or the | former instance, this option has been done 
trees of a garden from without. Ziffer has away, it follows that the bargain is in that 
said that it ıs requisite that the purchaser | instance complete and perfect; but as in 
inspect the apartments of the house. Our | the latter instance, on the contrary. it still 
author also remarks that what is here ad- | continues in force ; it follows that the bargain 
vanced with respect to a sight of the front | isin that instance imperfect.—Now as the 
or back part of a nouse being sufficient, 1s | constituent is empowered to take possession 
founded on the customs of former times, | in either of these modes, it foilows that the 
when, all their builuingo being of a uniform agent ıs equally empowered, since his con- 
nature, the sight of the front or back parts | stituent has appointed him, in an absolute 
sufficed to ascertain the interior parts ; but | manner, his agent for scisin. Where, how- 
that in the present time 1> ıs very necessary | ever, an agent takes possession of an article 
to enter, in. as buildings are in these days | without seeing it, his power is terminated by 
variously contructed, whence a view ol the | such imperfect seisin, and he consequently 
outside is no standard by which to Judge of | cannot afterwards exerr an option of inspec- 
the inside ; and this is approved. 
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, Arab. Safka, literally, the act of striking 
*Meaning a slave set up to salé. hands. in making a bargain. 
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tions so as to destroy that privilege on the part 
of his constituent by any express declaration. 
It is otherwise in the case of an option from 
defect, because, as that is ro bar to the 
completeness of the bargain, the seisin is in 
that instance perfect, notwithstanding the 
continuance of the option of defect.—Con- 
cerning the case of condition of option there 
is a difference of opinion.—Admitting, how- 
ever, that the agent has not the power of 
annulling such option, it is because the con- 
stituent himself is not in this case empowered 
to make a perfect seisin, inasmuch as the 
object of such conditional option is experience 
and trial which can only be acquired after 
seisin ; and as the constituent himself is not 
empowered to make a perfect seisin, it follows 
that his agent cannot be so.—With respect 
to a messenger, he possesses no power, being 
barely commissioned to deliver a message, 
and cannot therefore be capable of taking 
formal possession of any thing. 

The inspection of a blind person may be 
made by touch, smell, or taste.—SaLE or pur- 
chase, made by a blind person, is valid: and 
after purchase, he has still an option as 
having purchased an article without seeing 
it; whch option is determined by the touch 
of the article, provided it be of such a 
nature that the touch may lead to a 
knowledge of it: or by the smell, if it be 
of a nature to be known by the smell; or by 
the taste, if the article be of an esculent 
nature ;—in the same manner as all these 
modes determine the option of a person 
possessed of sight. 

Or (ina purchase of land) by description. 
—Tur option of a blind person, in the pur- 
chase of land, is not determined until a 
description of the qualities of it be given to 
him : because such a description is equivalent 
toa sight of the object, as in the case of Sidim 
sales.—It is recorded from Aboo Yoosaf, that 
if a blind person, in purchasing land, should 
stand ona spot whence, if he possessed his 
sight, he might inspect the whole, and should 
then declare, ‘‘I am content with this ground 
which I have purchased,” the right of option 
is annulled ; because the standing on the spot 
in this manner is analogous to the actual 
view of it; and the semblance is equivalent 
to the reality where the reality 1s unattain- 
able; as in the case of a dumb person, the 
motion of whose lips is deemed equivalent to 
the reading of the Koran ; or, asin the case 
of a bald person, with respect to whom the 
motion of the razor to and for over his head is 
deemed equivalent (in case of his making a pil- 
grimage to Mecca) to actual shaving. —Hoosn- 
Bin-Zeeyad h. s said that a blind person must 
appoint an agent for seisin, who may inspect 
and take possession of the article on his 
behalf: and this is conformable to the 
doctrine of Haneefa, who is of opinion (as 
has been already explained) that the inspec- 
tion of an agent is equivalent to that of his 
constituent. 

A sight of one of two articles, such as do 
not admit of samples, still leaves a power ef 
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rejecting both.—Ir a person, having teen one 
of two garments, should purchase both, and 
should afterwards see the other, he has then 
the option of rejecting both ; because, as gar- 
ments differ essentially from one another, 
a sight of one is not equivalent to a sight of 
both ; and therefore his right of option re- 
mains with respect to the one he had not 
seen. He has it not in his power, however, 
to reject that one singly ; for in such case an 
alteration in the bargain would take place 
b:fore the completion of it,* asa bargain is 
not complete whilst an option of inspection 
remains : and hence it is that the purchaser 
may reject the article, independent of an 
order from the Kazee, or the consent of the 
seller ; and such rejection is a dissolution of 
the sale from the beginning,—in other words, 
it becomes the same as if the ccntract had 
never existed. 

The option is destroyed by the decease of the 
person with whom it rested.—Ir a person 
possessing the option of inspection should 
die, the option ın such case becomes null: 
for (according to our doctors) it is not a 
hereditament, as has already been explained 
in treating of optional conditions. 

Cases of inspection previous to purchase.— 
iF a person, having once seen an article, 
should afterwards, at a distant period, pur- 
chase it, and the article, at the time of 
purchase, exist in the form and description 
in which he first saw it, he has not in this 
case any option, because he is possessed of a 
knowledge of the qualities from his former 
inspection ; and an option is allowed only in 
defect of such knowledge.—If, however, the 
purchaser should not recognize or know it to 
be the same article, he has in that case an 
option ; because under such circumstances his 
consent cannot be implied ; or if, on the other 
hand, the nature of the article be changed, 
he has an option ; because the qualities being 
changed, it becomes in fact the same as if he 
had never seen it. 

Ir a purchaser and seller dispute concern- 
ing any recentf change in the nature of the 
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* A contract of sale, when settled by the 
parties, does not become complete until the 
execution of it; yet it cannot admit of any 
alteration of the terms of it in the interval. 
Thus, if two bushels of wheat be sold for two 
dirms, and the parties, before the execution 
of the contract, rautually agree to réduce the 


' sale to one bushel for one dirm, this agree- 
‘ment, as being an alteration of the terms 


| 
| 


previous to their fulfilment, would be unlaw- 
ful. In short, it is requisite, in this instance, 
either that the parties previously dissolve 
the first contract, and then enter into a new 
contract of sale of one bushel for one dérm; 
or that they formally complete the first con- 
tract by mutual seisin, and that the purchaser 
then sell one of the bushels to the seller for 
one dirm. 

tArab,. Hadis [or Hadith], meaning, super- 
venient upon the contract. 


258 


END SE Pe RCE enn Ra 


article,—the purchaser asserting this cirum- 
stance, and the seller denying it,—in this 
case the allegation of the seller, confirmed 
by an oath, must be credited ; because the 
interval between the sight and the purchase 
being short, the probability is in favour of 
the assertion of the seller, that such change 
did not happen till after the purchase had 
taken place. If, however, a long period 
should intervene between the sight and the 
purchase, our doctors are in this case of 
opinion that the allegation of the purchaser 
is to be credited ; because, as it isthe nature 
of everything to decay in course of time, it 
follows that his assertion is supported by 
probability. 

Ir the parties dispute concerning the period 
when the article was inspected, the seller 
asserting that the purchaser had first seen 
and then purchased the article, and the pur- 
chaser denying this,--in that case the alle- 
gation of the purchaser, upon oath, is to be 
credited. 

A person, after disposing of a part of his 
purchase, has no option with respect to the 
remainder.—IF a person purchase a bundle of 
clothes of a Zoota® without seeing them, and 
afterwards sell or give away part of them ; 
in this case he has not the power of rejecting 
any of those that remain unless they should 
prove defective. Inthe same manner, if he 
purchase a bundle of clothes of a Zoota, stipu- 
lating acondition of option, and afterwards 
sell or bestow in gift part of them, his right 
of option is annulled ; became it is not in his 
power to reject what he has no longer any 
property in; if, therefore, he were to reject 
the remainder, it would induce a deviation 
from the bargain before the completion of it 
(for the existence of an option of inspection, 
or of acondition of option, is a bar to the 
completeness of the bargain). It is other- 
wise in an option from defect ; as the bargain, 
notwithstanding the existence of such option, 
is completed upon seizing the article sold, 
although it be not complete before seisin ;— 
but the present case proceeds on the supposi- 
tion of possession having been taken. If, 
however, the supervenient deeds of sale or 
gift, on the part of the purchaser, be rendered 
null (as if the secondary purchaser should 
undo the bargain on account of the discovery 
of a defect,—or, as if the purchaser himself 
should recede from his gift), in this case the 
option of inspection still remains.—This is 
from Shimsh-al-Ayma. It is related, as an 
opinion of Aboo Yoosaf, that an option of 
inspection once annulled cannot again re- 
vive, any more than a conditional option; 
and Kadoore has adopted this doctrine. 
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* A tribe of black Arabs.—‘‘Zoot.—A tribe 
of.“zabs who formerly inhabited the fenny 
region lying between Wadis and Basra; 
they were defeated and reduced to servi- 
tude by Mootasim, the eighth Khalif.’’—(De 
Herbelot.) 


CHAPTER IV. 
OF OPTION FROM DEFECT. 


A purchaser discovering a defect in the 
article purchased, is at liberty to return it to 
the seller —Ir a person purchase and take 
possession of an article, and should after- 
wards discover itto have been defective at 
the time of sale, it »s at his option either 
to take it for the full price, orto reject it: 
hecause one requisite, in an unconditional 
contract [of sale], is that the subject of it be 
free from defect ;—-when, therefore, it proves 
| otherwise, the purchaser has no option ; for 
if the contract were obligatory upon him, 
without his will, it would be injurious to 
him. He is not however, at liberty to retain 
ithe article, and exact a compensation, on 
account of the defect, from the seller ; be- 
cause, ina contract of sale, no part of the 
| price is opposed to the quality of the article 
—and also, because the seller does not con- 
sent to be divested of the property fora less 
‘price than that which he stipulates :—if, 
therefore, the purchaser were to retain the 
defective article and exact a compensation 
' from the seller on account of the defect, ıt 
would be injurious to the latter :—but it ts 
possible to obviate the injury to the pur- 
chaser without entailing an injury on the 
seller, by permitting him either to retain the 
article, if he approve o“ it with the defect, 
or to reject it. 

Unless he was aware of the defect before- 
hand.—Ir, however, the purchaser, at the 
time of sale, or of taking possession, be aware 
of the defect, and nevertheless knowingly 
and wilfully make the purchase, or take 
possession, no option remains to him; be- 
cause when he thus purchases or takes posses- 
sion of the article, it 1s evident that he assents 
to the defect. 

Whatever tends to depreciate an article 
is a defect.—WHATEVER may be a cause of 
diminishing the price amongst merchants 
is considered asa defect ; because injury is 
occasioned by deficiency in point of value 
and deficiency in point of value occasions 
deficiency in price; and the mode of ascer- 
taining this is by consulting merchants who 
are practised in estimating the value of 
articles. 

Defects incident to children affect the sale 
of a slave during infancy, but not after 
maturity.—A DISPOSITION to abscond, or to 
make urine upon carpets, or tocommit theft, 
are defects in children during their nonage, 
but not after they attainto the age of ma- 
turity. If, therefore, any of these defects 
appear in an infant slave during childho-d 
whilst in the hands of the seller, and after: 
wards appear in him during childhood whilst 
in the hands of the purchaser, he [the pur- 
chaser] is in that case at liberty to return 
him to the seller, in virtue of option from 
defect ; because this is the same defect that 
existed whilst in the possession of the seller. 
If, on the other hand, any of these defects 
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should occur in him, in the purchaser’s 
hands, after he attaiins to maturity, the 
purchaser is not at liberty to return him by 
option from defect; because this defect is 
different from that which appeared during 
childhood ın the hands of the seiler, since 
these effects proceed from different causes In 
the periods of childhood and maturity ; for 
the making of urine upon a carpet (for 
instance) during the time of childhood, is 
owing to a weakness in the bladder,—where- 
as, after maturity, it arises froma disease in 
the interior parts; and, in tne same manner 
the running away ofa child is from a desire 
of play ; and the commission of theft from 
thoughtlessness ; but these, where they occur 
after maturity, are the elfect of innate 
wickedness. By a child is here meant one 
in its perfect senses; fora child not in its 
perfect senses is incapable of running away ; 
whence it is that the term used in that case 
is lost or strayed, not absconded :—the run- 
ning away, therefore, of sucha one is not a 
defect 

Lunacy operates as a perpetual defect, 
provided it ever occur after the sale.—Map- 
NESS during infancy operates as a perpetual 
defect ;—1n other words, if an infant slave be 
subject to lunacy inthe hands of the seller, 
andthe lunacy recur whilst in the hands of 
the purchaser, whether during childhood or 
after maturity, the purchaser 1s at liberty to 
return himto the seller; because the mad- 


ness isin effect the sameas had originally | 
in the | 


existed whilst the slave was yet 
seller’s hands, as being occasioned by the 
same cause, namely, an internal malady — 
lt 1s not, however, to be understood (as some 


have imagined) that the return of the mad- | 


ness isnot required asa condition to enable 
the purchaser to dissolve the bargain; for 
Gop Almighty, as being all powerful, may 
remove the madness, although that seldom 
happen. Hence it is necessary that the mad- 
ness return, to enable the purchaser to dis- 
solve the bargain; 
return, he has not this privilege. 


Defects which cperate in the sale of female : 


slaves, but not of males.—A sav smell, from 
the breath or armpits, is a defect in regard 
of female slaves, because in many instances 
the object is to sleep with them; and the 
existence of such defects is a bar to the 
accomplishment of that object.—These, how- 
ever, are not defects with regard to male 
slaves; because the object, in purchasing 
them. is merely to use their services; and to 
this these defects are not obstacles, since it is 
possible for a slave to serve his master with- 
out the necessity of the master’s sitting down 
with him, soas to receive annovance from 
these defccts,—If, however, they proceed 
from disease, they are considered as defects 
with regard to male slaves also. 

WHorepoom and bastardy are defects with 
regard to a female slave, but not with regard 
to a male; because the object in the pur- 
chase of female slave, is cohabitation and 


for, unless it actually . 
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affected by either of the above circum- 


stance ; whereas, the object in the purchase 
' of a male slave isthe use of his services, the 
| value of which is not depreciated by his 
| committing whoredom.—If, however, a male 
| slave be much addicted to whoredom, our 
| lawyers are of opinion that it is a defect 
| because in the pursuit of women he neglects 
| the service of his master. 

Infidelily is a defect in both male and 
| female slaves.—INFIDELITY is a defect in 
' both a male and female slave* because the 
| disposition of a Mussulman is averse to the 
| society of infidels; and also, because as, in 
the expiation of murder, the emancipation of 
‘an infidel slave does not suffice, it follows 
that the possession of such a slave is not 
what is desired, since a part of the object is 
thus defeated. If, on the contrary, a person 
should purchase a slave, on condition of his 
being an infidel, and he afterwards prove a 
Mussulman, the purchaser has no power of 
dissolving the bargain, since the exemption 
_ from infidelity is no defect. 
' Constitutional infirmities are defects in a 
i female slave-—A ToTAL suppression of the 
| courses, or an excessive evacuation of them, 
are defects with respect toa female slave, as 
| they proceed from internal maladies It is 
| to be ovserved, however, that the want of 
' the courses is not considered as a defect 
, until the extreme period of maturity be 
' elapsed, which in females (according to 
| Haneefa) is seventeen years : and this know- 
' ledge must be had from the information of 
! the slave herself.—If, therefore, a person 
| 


purchase a female slave arrived at full 
maturity (that is, seventeen years of age), 
and learn from herself that her courses have 
not appeared, heis then entitled to return 
| her to the seller before taking possession ; 
| and even after taking possession, provided 
the seller simply deny the circumstance, and 
refuse to confirm it withan oath. If, how- 
ever, the seller deny the circumstance upon 
pathy the purchaser is not entitled to return 
er. 

A purchaser is entitled to compensation for 
| a defect in an article where it has sustained 
| a further blemish in his hands; but he can- 
i not, in this case, return it tothe seller.—Ir 
| an article, after being sold, sbould receive a 
| blemish in the hands of the purchaser, and 
: the purchaser should afterwards learn that 
i it had alsoa blemish at the time of sale, he 

is, in that case, entitled to receive from the 
seller a compensation forthe defect ; but he 
is not permitted to return it to him, as that 
would be attended with an injury to the 
seller, since it would necessitate him to 
receive again into his property athing with 
two blemishes which, in issuing from him, 
| had only one. As, therefore, the return of 
| the article is in this case impracticable, and 
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* That is, supposing the slave to be pur- 
chased as a Mussulman, and he prove to have 


the generation of chi'dren, which must be been an infidel at the time of purchase. 
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as it is necessary to remove injury from the 
purchaser, the expedient of entitling him to 
a compensation from the seller for the de- 
fect has been devised: unless, however, the 
seller should consent to receive it with the 
two blemishes, and voluntarily acquisce in 
his own loss.—By the phrase compensation 
for defect, isto be understood, throughout 
this work the difference between the value 
of an article in its perfect state, and the 
value it afterwards bears in its defective 
state. 

A purchaser is entitled to compensation for 
a defert discovered after the article has been 
cut yp —Ir a person purchase cloth, and cut 
it up, and then, before he had begun to sew 
it, discover it to be defective, he is in this 
case entitled toa compensation for the de- 
fect from the seller; because although, in 
consequence of the cloth being cut, a bar be 
opposed tothe returning of it to the seller 
(as the cutting isa detect which the pur- 
chaser himself isthe occasion of), yet the 
return is eventually possible, by the seller’s 
acquiescing in it, which he may do if he 
please, since the bar is opposed only in 
tenderness to his right; and this right it is 
in his power to forego 

Unless, after cutting, he put it out of his 
power to restore it to the sellers.—IF how- 
ever, after cutting the cloth, the purchaser, 
should sell it to another, he is not then 
entitled to any compensation for the defect ; 
for although, after cutting the cloth, the bar 
to his returning it to the seller, may be 
eventually removed, by his [the seller's] ac- 
quiescence, yet when the purchaser after- 
wards disposes of it to another, he himself 
fixes a bar to the possibility of its being 
returned to the seller, for which reason he is 
not entitled to a compensation for the defect. 

Or, if the return be rendered impracticable 
by any change wrought upon the subject prior 
to the sale he i» entitled to compensation for 
defect, notwithstanding the sale of 1t.—lIF a 
person purchase cloth, and, after cutting 
either dye it or sew it, or purchase flour 
and mix it up with oil, and afterwards 
discover the article to be defective, he is in 
thut case entitled toa compensation for the 
defect : because the return of the article to 
the seller is in either of those instances 
impracticable, as it has become implicated 
with a thing which cannot be separated; it 
is therefore impossible to return the article 
simply by itself; nor can it be returned 
with the addition, since the addition was 
not in any respect a subject of the sale; 
and the seller, moreover, is not at liberty to 
receive it back with such addition, because 
the obstacle to the return. in these instances, 
isnot in right of the seller, but in right of 
the taw.* If the purchaser, therefore, in 
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* Because the Law (meaning the text of 
the Koran) forbids usury, under which head 
this transaction falls, as being the receipt of 
an addition, with the original. 
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any of these instances, should sell the 
article, after discovering it to be defective, 
he is still entitled to compensation from 
the seller; because, as the bar to his return- 
ing the article to him existed previous to the 
sale of it on his part. he cannot by such 
sale be considered as the cause of detaining 
it from the seller. 

Appropriation of a purchase to the use of 
an infant (implredin any act concerning it 
which has a reference to the infant) by 
precluding a return to the seller, leaves the 
purchaser no right to compensation for a 
defect.—Ir a person purchase cloth, and 
cut it out for clothing on account of an 
infant son, and after having sewn it up dis- 
covera defectin it, he isnot entitled to a 
compensation for the defect from the seller. 
If, however, the sonin this instance be an 
adult, the purchaser is entitled to such 
compensation —The reason of this distinc- 
tion is that, in the former instance, the 
right of property, with regard to the infant, 
takes place immediately on the cutting of 


' the cloth, and previous to its being sewn ; 


| 


and consequently, as the purchaser by this 
act invests the infant with a right of 
property immediately upon cutting the 
cloth, he becomes the cause of the detention 
of it from the seller previous to its being 
sewn, and is therefore not entitled to the 
compensation :—in the latter instance, on the 
contrary, the right of property with regard to 
the adult does not take place upon the sewing, 
nor until he actually take possession of the 
garment; and hence, asit is by the sewing, 
and not by the investiture in the adult, that 
the return of the cloth to the seller becomes 
impracticable, it follows that the purchaser ; 
by making this investiture, does not detain 
the cloth from the seller and consequently 
that he is entitled to a compensation.* 

The purchaser of a slave is entitled to a 
compensation for defect, after the death or 
emancipation of the slave.—Ir a a person 
purchase a slave, and afterwards emancipate 
him,—or the slave die in his hands, and 
purchaser then become acquainted with his 
having been defective, he ıs in either case 
entitled toa compensation from the seller: 
—in case of the slave dying, because death 
renders his property in the slave complete 
and perfect, and the impracticability of re- 
turning him does not arise from any act of 
the purchaser, but from an unavoidable 
calamity ;—and also in case of his emanci- 
pating the slave, upon a favourable construe- 


*As an infant is incapable of taking 
possession in a case of gift, the property 
vests in him immediately on the declara- 
tion of the donor; or on his [ the donor’s ] 
performing some act which manifests his 
intention asin the cutting of the cloth by 
the purchaser in the above case: in the case 
of an adult person, onthe contrary, actual 
seisin is requisite to an investiture with right 
of property. 


Boox XVI.—Cuap. IV.] 


rnaen serma amt emi e a e e a = — 


tion of the law.—Analogy would suggest | 


that in this last case the purchaser is not 
entitled to compensation, because the 
obstacle to the return proceeds, in this 
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instance, from the act of the purchaser: the ` 


case, therefore. is the same as if he had 
killed the slave; and as, in that case, he 
would not have been entitled to any com- 
pensation for defect, so in this instance 
likewise. He is, however, so entitled, upon 
a favourable construction, because by the 
cmancipation his property attains to its 
height and completion ; for MAN ıs not, in 


his original nature, a subject of property, ` 
all men being originally created free; nor | 


can any right of property exist with respect 
to him but under restriction, and of limited 
duration, continuing in force no longer than 
until he be made free : emancipation, there- 
fore, like death, occasions a completion of 
right of property, and it may consequently 
be saidthat aright of property still remains 


in the subject of the sale, notwithstanding | 
the impossibility of returning ıt, asa thing ' 


is rendered fixed and unalterable by its 
completion.---It is to be observed that con- 
stituting the slave a Modabbir or an Am- 
Walid is, in this particular, equivalent to 
emancipation. 


But not after the emancipation, where it ' 


has been grantedin return for property.—lF 
a person purchase a slave, and afterwards 
emancipate him in return for property,* and 
then discover him to have been defective, he 
is not entitled toa compensation from the 
seller, as the detention of the return is, in 
effect, a detention of the consideration.—It 
is recorded, from Haneefa, that the pur- 
chaser is in this case also entitled to a 
compensation ; because an emancipation, 
whether it be gratuitously made or other- 
wise, occasions the completion of the right 
of property. a 


Nor after his death, where he has been — 


slain by the purchaser.—lr a person pur- 


chase a slave, and afterwards put him to, 
death, and then discover him to have been . 
defective, he is not entitled to a compensation | 


for the defect, according to Haneefa.— This 
also is agreeable to the Zahir-Rawsyet — 


It is reported, from Aboo Yoosaf, that the 7 


purchaser is entitled to a compensation ; 


because the law annexes no wordly pun- | 
ishment to the murder of a slave by his: 


master,f and the case is therefore the same 
as if he had died a natural deatht The 
principle on which the Zahir-Rawayet pro- 
ceeds is that murder, wherever it takes 
place, occasions responsibility ; and as, in 
the case of a master killing his slave. the 
responsibility is remitted only on account of 
the master’s right of property, the master 
consequently, as it were. takes the responsi- 
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*See Manumission for a Compensation. 
t That is, it only subjects the murderer to 


expiation by charity, fasting, or other re- . 


ligious penances. 


, 
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bility® in return for his right of property : 
the case is therefore the same as if he had 
sold the slave. It is otherwise where he 
emancipates him without any return, as that 
act does not occasion responsibility, any more 
than where a poor person emancipates his 
portion in a partnership slave. 

A purchase of food is not entitled to a 
compensation for defect after having eaten 
1t.—Ir a person purchase any articles of 
food, and eat them, and be then informed 
of a defect in them, in that case, according 
to Haneefa, he is not entitled to any com- 
pensation from the seller.—According to the 
two disciples he is entitled to a compensa- 
tion. The same difference of opinion subsists 
with respect to the case of a person who, 
having purchased garments, and worn them 
until they had become ragged, then discovers 
that a defect had formerly existed in them. 
—The arguments of the two disciples are, 
that the purchaser having performed no act 
with respect to the subject of the sale but 
what is agreeable to the object of the 
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purchase, and what is eustomary, the 
case is therefore the same as if he had 
emancipated a slave.—The argument of 


Haneefa is that the return of the food to 
the seller is impracticable, because of the 
purchaser having performed an act with 
regard to it which induces responsibility ; 
and the case is therefore the same as that of 
sale or of murder. The act ofa purchaser, 
moreover, although it be the object of the 
purchase, is nevertheless disregarded : 
whence is that the purchaser is entitled 
to no compensation for a defect, after having 
sold the goods notwithstanding sale be one 
of the objects of purchase. 

And so also, after having eaten only a part 
of the food.—Ir a person purchase <ertain 
articles of food, and eat part of them, and 
then discover them to be defective, he is not, 
according to Haneefa, entitled to return to 
the seller what remains, and to demand from 
him a compensation for the defect in what he 
had eaten; because provisions are in the 
nature of an unity ; and the case is therefore 
the stme as if a person we-e to sell part of 
goods purchased by him, and then to discover 
a defectin them; in which case he would 
not be entifled to return the remainder to 
the seller, and demand a compensation fo! 
the defect ; and so also in the case in ques- 
tion. There are two opinions of the two dis- 
ciples on this case. According to one opinion, 
rhe purchaser may retain the remaining part 
of the provisions, and receive from the selle: 
a compensation for the defect of the whole 
and, according to the other, he may return 
the remaining part to the seller and receive 
a proportionable compensation for the defect 
of what he had eaten. 

Case of defect in very perishable commo. 
dities—Iz a person purchase eggs, Miel 
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melons, cucumbers, walnuts, or the like, and 
after opening them discover them to be of 
bad quality; in that case, if they be alto- 
gether unfit for use, the purchaser is entitled 
to complete restitution of the price from the 
seller, as the sale is invalid, because of the 
subject of it not being in reality property 

If, on the other hand, notwithstanding their 
badness : they be still fit for use, the pur- 
chaser is not entitled to return them to the 
seller, because the opening of them is an 
additional defect of his own creatlon : he is, 
however, entitled to a compensation for the 
defect ; as by this means the injury he would 
otherwise sustain is remedied to the greatest 
possible extent. Shafei has said, that he ıs 
entitled to return thei after opening them ; 
because that is the exerclse of a power 
committcd to him by the seller. In reply to 
this our doctors argue, that the seller has 
empowered him to open them in virtue of 
his becoming the proprietor. Hence the 
case is the satne as where a person purchases 
a garment, and, having cut it discovers a 
detect in it; ın which case the purchaser 
is not entitled to return the garment upon 
the seller’s hands, although he [the seller] 
had authorized him to cut it down. In 
short, 1f the articles prove defective only ın 
a small part, the sale is valid, upon a favour- 
able construction, because it 1s incident to 
walnuts, and such other articles, to be bad 
in a small part (by a small part is meant 
what is commonly the case, such as one or 
two in a hundred); but if, on the other 
hand, a great part prove bad, the sale 1s 
invalid, and the purchaser 13 entitied toa 
complete restitution of the purchase money , 
because in this case the seller has united 
together entitles and non-entities with re 

ward to value ; and the case ıs therefore the 
same as if a person were to sell toeether 
freemen and slaves. 

Case of a purchaser seling what he has 
purchased, which ıs afterwards returned to 
him in consequence of a defect.—Ira_ per- 
son, having purchased a slave, should sell 
him to another, and that other retura the slave 
to him on discovering him te be defective, 
and he agree to receive him back, on the 
Kazee’s issuing a decree to that effect, 
founded onthe proof of the defectby wit- 
nesses, on the refusal of the first pur- 
chaser tocontirm his denial upon oath, in 
that case the first purchaser is entitled to 
return the slave to the seller; because, 
although it be not Inwful for a purchaser, 
after the sale of the article on his part, to 
return it to the seller, still, in this case, the 
second sale having bcen annulled by the 
Kazee, it becomes the same as if no such 
sale had ever existed, 

Osyjection.—As the first purchaser denied 
the defect, and obliged the second purchaser 
to establish the fact by witnesses, it would 
appear that he is not entitled to return the 
slave ; because, if he ground his right on the 
defect, he is guilty of prevari:ation, since he 
first denies the defect, and then asserts it. 
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Repty.—The disproof of the denial by 
the Kazee’s decree, founded on the proof of 
the fact by witnesses, renders such denial of 
no validity in law, hence the apparent con- 
trariety of his denial and assertion ıs recon- 
ciled, and as the first sale continues in force, 
and the defect is at the same time proved, 
it follows that he Is entitled to return the 
slave to the seller. li therefore, he choose 
to return him, it isa valid rejection; but if 
he should rather choose to keep him, the sale 
continues in force: It is otherwise (where 
an agent for sale disposes of an article, and 
the purehaser returns it to the agent in con- 
sequence of a defect: for this is in reality a 
return to the constituent ; and the agent is 
not reguired to return the article to his con- 
stituent, because, in this case, their is only 
one sale, whereas in this case in question 
there are two, whence the dissolution of the 
second sale does not dissolve the first. In 
short, if the second purchaser, on the dis- 
covery of a defect, return the slave, and the 
first purchaser receive him back, in conse- 
quence of a decree of the Kazee, he [the first 
purchaser] 1s in that case entitled to return 
him te the original seller If, on the other 
hand, the first purchaser agree to receive 
him back without a decree of the Kazee, he 
in that case is not entitled to return him 
to the original seller, because, although the 
second sale be annulled with regard to him- 
self and the second purchaser, still it is 
equivalent to a sale de novo with regard to 
all other person ; and the original seller is 
another person —it is recorded in the Jama 
Sagheer, that when the subject of the sale is 
returned to the first purchaser, without a 
decree of the Kazee. on account of sucha 
defect as very rarely happens (such as an 
additional finger, for instance), the frst 
purchaser has not the power of returning it 
to the original seller ; and this (as our author 
remarks) 1s a direct proof that the effect is 
the same in both cases ; tat is, whether the 
defect be of such a nature as may have 
recently happened, or such as never recently 
hippens. In some traditions it 1s men- 
tioned, that in thelatter case the purchaser 
may return tha subject of sale to the original 
seller, as there is then a certainty that such 
defect did exist whilst in the hanus of the 
originai seller. 

Conduct to be observed by the magistrate. 
in case of a purchaser, after taking possession, 
alleging a defect in the article —IF a person 
purchase a slave, and take possession of 
him, and then assert a defect in him, the 
Kazee in such case must not enforce ths 
payment of the price on the part of the pur- 
chaser untill he shall have investigated his 
assertion, either by the declaration of the 
seller, upon oath, that the slave had no 
defect, or by the proof of the fact on the 
part of the purchaser by witnesses. The 
suspensions of the Kazee’s decree with regard 
to the payment of the price is requisite, lest 
such decree should be rendered vain and 
useless by the subsequent proof of the 
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defect ; and also, because the tenor of such 
decree is that the purchaser shall pay the 
complete price in fulfilment of the specific 


claim of the seller,—whereas the purchaser, ` 


by asserting a defect, denies the obligation 
on him to pay the complete price. he 
Kazee, therefore, must first proceed to exa- 
mine into the circumstance of the defect ; 
and if the purchaser should say that his 
witnesses are in Syria.* he must then exact 
from the seller his denial upon oath. If the 
seller should take the oath accordingly, the 
Kazee must then decree the payment ofthe 
price ; because in suspending the price till 
the arrival of the witnesses an injury would 
result to the seller ; and the immediate en- 
forcement of ‘he payment does not in 
greata degree it jure the purchaser, because 
after the return of the witnesses from Syria, 
if he should establish his proof, the purchase 
money will be returned to him on his return- 
ing the slave tothe seller. 


SALE 


ee ne Re UI a Ee ee eRe NRCS ee SIR me e ce ce rem 


| 


SO ' 


lf, however, the | 


seller should refuse to take an oath in sup- ' 


port of his denial, the assertion of the pur- 


chaser is then estahlished, as such refusal is 


an argument in favour of the existence of 
the defect. 
Case of a purchaser alleging the existence 


of a defective property before he had made | 


the purchaser; and the forms of deposi- 
tion to be required of the seller in this 
tnstance.—IF a person, having purchased 
a slave, should afterwards assert that '‘he 
had run away from him, and had also run 
away whilst in the possession of the seller,” 
and the seller offer to take an oath that ‘‘he 
had never run away from him” {the pur- 
chaser], the Kazee must in that case refuse 
to receive his deposition, until the purchaser 
first prove by witnesses that ‘‘he had run 
away from him” [the seller], after which 
the Kazee must tender an oath tothe seller 
to this purport, ‘‘ by Gop, I have sold she 
said slave and delivered him to the pur- 
chaser, and he never ran away whilst he 
belonged to me’’ (as is mentioned by Moham- 
med in the Jama); orto this purport, ‘‘by 
Gop, the purchaser hasno right to return 


to me such slave, on account of the defect | 


which he asserts’ ’’ or in this manner, ‘ by 
Gop, such slave never ran away whilst he 
belonged to me.” He must not, however, 
tender an oathto himto this purport, ‘‘by 
Gop, I sold the said-slave ata period when 
he had not the said defect :’’ nor in this 
manner, ‘by Gop, I sold the said slave and 
delivered himto the purchaser at a period 
when he had not the said defect ;’’ because, 
in taking such oaths, the meaning of the 
seller may be, that ‘‘although he had such 
a defect formerly, yet he had it not at the 
identical period of sale or delivery ;’’ and 
thus, without any deviation from truth, he 
may defraud the purchaser of his right. If 
the purchaser should not be able to prove, 


* That is, at such a distance as renders 
their appearance in court impracticable. 
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by witnesses, that the slave had run away 
from him [the purchaser] the oath, in that 
case also (according to the two (disciples) 
must be tendered to the seller. Our modern 
doctors have differed concerning the opinion 
of Haneefa upon this point ; as some of them 
say that, according to him, an oathis not to 
be administered to the seller in this instance. 
The argument of the two disciples is, that 
as the assertion of the plaintiff is worthy of 
regard, and such as would be attended to 
in case of its being proved by witnesses, it 
follows that in default of such witnerses the 
seller must be required to deny the asser- 
tion upon oath. The reasoning of Haneefa 
(as recorded by those who have said that, 
according to him, an oath isnot to be ad- 
ministered to the seller) 1s that the form of 
swearing a defendant has been ordained by 
the Law for the purpose of removing any 
litigation that may happen to arise,—not 
for the purpose of exciting litigation. Now. 
in the present case, the exaction of an oath 
from the seller will only give birth to anew 
litlgation : because, in case he should refuse 
tot ke it, and the proof of the fact be thence 
established, it will become a new subject of 
contention whether the said defect did exist 
or not during his being in the seller's pos- 


' session, and there will be a necessity for 


tendering to him another oath, upon this 
point, for the purpose of removing this fresh 
cause of dispute. 

Ir a person purchase a female slave, and 
having received her from the seller, should 
on the discovery of a defect, desire to return 
her, and the seller assert that “he had sold 
two female slaves to the purchaser of which 
he only produced one,” and the purchaser 
maintain, on the other hand, that ‘‘he had 
only sold one,’’—in that case the declaration 
of the purchaser, upon oath, 1s to be credited; 
for,as the disagreement here relates to the 
quantity taken possession of, the person who 
took possession must be credited, as being 
the most competent judge ;—in the same 
manner as holds ina case of usurpation ;— 
that is if the person whose property is 
usurped assert the usurpation of a par- 
ticular quantity, andthe usurper deny the 
quantity, his declaration upon oath is to be 
credited ; and so also in the case in ques- 
tion. If, on the other hand, the purchaser 
and seller agree in the extent of the sale, 
but differ with respect to that of the seisin 
(as if both sh’ uld allow the two female slaves 
to have been the „subject of the sale,-—the 
seller asserting that “ the purchaser had 
received both,” and the purchaser, on the 
other hand, maintaining that ‘‘he had only 
received one’’)—in that case also the decla- 
ration of the purchaser, upon oath, is to be 
credited, for the reason already explained. 

Case of a person purchasing two slaves, 
one of whom proves defective.—Ir a persoh 
purchase two slaves by one contract, and 
take possession of one, and then discover 
the other to be defective, he is not in that 
case permitted to retain the one he had 
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taken possession of, and to relinquish the 
other ; but he has the option of either re- 
taining or relinguishing both ; because until 
both be taken possession of, the terms of the 
contract are not fulfilled; and hence, if he 
should retain one and relinquish the other, 
it would induce a deviation from the bar- 
gain previous to its fulfilment, which (as 
was betore explained) is unlawful. If the 
defect should lie in the slave of which pos- 
session had been taken, in that case there 
isa disagreement among our doctors. It 1s 
recorded, from Aboo Yoosaf that the pur- 
shaser is in such case entitled to return the | 
defective slave only. The more approved 
doctrine, however, is that he must retain 
both or relinquish both; because the fulfil- 
ment of the barcatn rests upon a complete | 
possession of the subject of the sale, namely. 
the two slaves This case, therefore, re- 
sembles a case of detention of the article 
sold, in satisfaction forthe price; that ıs, if 
the seller snould detain the goods in salis- 
faction for the price, such detention cannot 
be abrogated until he actually receive com- 
plete possession of the price; and in the 
same manner, in the case in question, the 
bargain is not perfected until the purchaser 
receive complete possession of the articles 
sold. If, however. in the case in question, 
the purchaser should have made seisin of 
both, and should afterwards discovera defect 
in one of them, he is then entitled to return 
the defective one singly. Ziffer has given 
a different opinion ; because in this case a | 
deviation from the bargain takes place ; and 
it is not free from injury, since it is an estab- 
lished custom, in sales, to unite good and 
bad things together; the case ıs therefore 
the same as if he had rejected one before 
the seisin of the whole,—or as if he had 
made the purchase under a condition of 
option, or with an option of inspection 
Our doctors, on the other hand, allege that 
in this case the deviation from the bargain 


takes place after the fulfilment of the con- | 
tract: because the seisin of the goods ren- | 


ders the contract complete ; and the existence 
of the option of defect does not operate agains 
the completion of the contract after seisin. 
A deviation, moreover, from the bargain, 
after the fulfilment of ıt, is lawfvl, as has 
been already demonstrated, whence it is 
that if, after taking possession of both slaves, 
one of them should be found to be the pro- 
perty of another, the purchaser is not in 
that case at liberty to return both to the 
seller; but must retain one, and receive 
from the sellera deduction of the price, on 
account of the one belonging to another, 
notwithstanding this be a deviation from 
the bargain,—contrary to conditional options, 
or options of inspection, for the existence 
ofs#sh conditions is a bar to the fulfilment 
of the bargain, notwithstanding seisin may 
have taken place, 

In the purchase of articles of weight, or 
measurement of capacity, the part which 
proves defective may be returned to th 
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selley.—If a person purchase articles esti- 
mable by weight, or by measure of capacity 
(such as silver or wheat, for instance), and 
he afterwards discover the article to be in 
part defective, he is entitled, in that case, 
either to return the whole to the seller, or to 
retain the whole ; but he has not the power 
of returning the defective part only, because 
the unities of articles estimable by weight 
or by measure of capacity are considered 
as forming one individual, provided they be 
allof the same species Some have alleged 
that this proceeds on a supposition of the 
articles in question being contained in one 
vessel: but that, if they be contained in 
two, the one containing the defective article 
may be returned, and the other retained. i 
Ifa part of such articles prove the pro- 
perty of another, still the purchaser is notat 
liberty to return the remainder.—lF, after 
the purchase of articles estimable by weight, 
or measurement of capacity, a part of them 
should prove to be the property of another, 
the purchaser is not in that case allowed to 
return the remainder to the seller; because 
no injury can resuit to him from his being 
obliged to keep them, as articles of this 
nature may be separated and divided w:th- 
out sustaining any blemish, and the proof of 
part of the subject of the sale having been 
the property of another is no impediment 
to the completion of the con ract since that 
depends on the consent of th- seller and 
purchaser, and not of the person who is 
discovered to be the proprietor of a part. 
This is where possession has been taken by 
the purchaser, before a part of the subject 
is discovered to be the right of another ;— 
for if the right of property of the other be 
discovered previous tothe purchaser taking 
possession, he is, 1a that case, entitled to 


| return the remainder, since a deviation from 


the contract takes place previous to the com- 
pletion of the bargain. If the articles be 
not such as are estimable by weight, or mea- 
surement of capacity, but cloth, for instance 
then the purchaser is entitled to return the 
remainder to the s:iler at all events, as divi- 


t| sion and separation of the article would, in 


this instance, prove an injury to it. 

A purchaser, by applying a remedy to the 
defective article, or making of it, deprives 
himself of the power of returning it to the 
seller.—IF a person purchase a female slave 
and discover that she has an ulcer or some 
other such ailment, and apply a remedy to 
| it—or, if a person purchase an animal, and 

discover it to be defective, and ride upon is 
on some business of his own,—the application 
ofa remedy in the one case, or the act of 
riding in the other, indicate an acquiescence 
in the defect on the pattof the purchaser 
and he is therefore not entitled to return 
either the slave or the animal on the plea 
of an option from the disco very of a 
defect, it would be otherwise if he had 
purchased the animal on a condition of 
option ; for the object of such condition is 


elan experimental knowledge, which cannot 
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be obtained but by a trial. If, moreover. he 
were to ride upon the animal, not on his own 
business, but merely with an intention of 
restoring it to the seller, no inference could 
be drawn of his acquiescence in the defect ; 
—and so also, if he were to ride upon the 
animal with an intention of giving it water 
or forage; provided, however, the riding 
for these purposes be unavoidable, either 
because of the animal being unruly and 
ungovernable, if not mounted, or because 
of the purchaser himself being incapable of 
walking 

If a purchased slave suffer amputation for 
a theft committed with the seller, the pur- 
chaser may return him, and receive back the 
price.—Ir a person purchase and take 
possession of a slave, not knowing that he 
had formerly, whilst in the possession of the 
seller, been guilty of theft, and the theft 
be afterwards proved, and the slave suffer 
amputation for it in the seller’s hands, the 
purchaser is, in that case, entitled, according 
to Haneefa to return him to the seller, and 
receive back the whole of the price. Accord- 
ing to the two disciples, the purchaser is 
still to keep possession of the slave, and to 
receive from the seller the/difference between 
the value whilst in his perfect state, and 
oh which he bears after his hand is cut 
off. 
And so also. if he suffer death for a crime 
committed with the seller—Tux same dis- 
agreement subsists in case ofa slave suffer- 
ing death whilst in the possession of the 
purchaser, for a crime he had committed 
whilst in the possession of the seller ; Haneefa 
being of opinion that the purchaser is en- 
titled tothe restitution of the whole of the 
price ; and the two disciples, that he is 
entitled only to the difference between the 
value of the slave before his blood has become 
neutral, and that which he bears after it 
has been neutral.” In short, according to 
Haneefa, the existence of a cause of mutila- 
tion or death is equivalent to a elaim of 
right,t—whereas, according to the two 
disciples, it is equivalent toa defect. The 
reasoning of the two disciples is that the 
cause only of multilation or death occurred 
with the seller, but not the actual death or 
mutilation itself ;—now the existence ofa 
cause of death or mutilation is not repugnant 
to the subject being property; the slave, 
therefore, notwithstanding the existence of 
the cause of mutilation or death, is never- 
unless property, and capable of being the 
subject of a sale; as, however, a slave in 
whom exists a cause of death or mutilation 
is defective, it follows that the purchaser is 
entitled to receive from the seller a compen- 


®That is, has become forfeited to the Law, 
and consequently liable to be shed without 
responsibility. | 
In other words, is the same, In effect, 
as if the slave, after the purchase, should 
prove to be the property of another person. 
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sation for the deficiency, where the return 
has become impracticable; and in either of 
these instances the return is impracticable ; 
—where he suffers death, evidently ; and 
also, where he suffers mutilation, because 
such mutilation is a defect that has taken 
place in the hands of the purchaser ;—in the 
same manner as where a person purchases 
a pregnant female slave, being ignorant of 
the circumstance, and the slave dies in 
labour, in which case the purchaser is 
entitled only to a compensation for the 
difference between the price which she bore 
when not pregnant, and that which she bore 
when pregnant. The reasoning of Haneefa 
is, that the cause of mutilation and death 
occurred with the seller: and as a cause 
induces its effects, the death or mutilation 
must be referred to the period of the cause. 
The case is, therefore, the same as if a person 
were to usurp a slave, and the slave, whilst 
in his possession, were to commita crime 
inducing mutilation or death, and the 
usurper then restore him to his proper 
owner, and the slave then suffer death or 
mutilation ; for in that case the usurper 
would be responsible for the whole of the 
value to the owner; in the same manner as 
he would have been in case of the slave's 
having been put to death whilst in his own 
possession, as the cause, in either instance, 
occurred with him. With respect to the 
case of pregnancy, adduced by the two 
disciples, itis not admitted by Haneefa. If, 
however, it were admitted, still there is no 
analogy between it and the case in question, 
since pregnancy is the cause of delivery, and 
not of death, except in a few instances. 

Case of a slave suffering amputation for 
two thefts, one commttted with the seller, and 
the other with the purchaser.—lIr a slave first 
commit theft with the seller, and then, after 
being sold, commit theft with the purchaser, 
and afterwards suffer amputation for both 
thefts, in that case, according to the two 
disciples, the purchaser is entitled to the 
difference of relative value of the slave at 
the time of sale, and after the commission of 
the second theft. According to Haneefa on 
the other hand, the purchaser is not entitled 
to return him, unless the seller should of his 
own accord consent to receive him ; but he 
is entitled to a compensation for the fourth 
of his value ; and if the seller should himself 
agree to receive him, in that case he must 
restore to the purchaser three fourths of his 
price; because the hand of a man is esteemed 
equal to half his person ; and as, in this case, 
the hand is forfeited for the commission of 
two thefts, it follows that a deduction of one 
quarter ought to be made on account of the 
theft committed whilst in the possession of 
the purchaser. 

Case of a slave, after being thrce sold, 
suffering amputation for a theft committed 
with the first seller.—Ir a slave, having been 
severally sold, and delivered to three diffe- 
rent person, should then suffer amputation 
for a theft which he had committed whilst In 
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the possession of the first seller, and of which 
the different purchasers were not apprised at 
the period of concluding their respective con- 
tracts,—in that case, according to Haneefa, 
the last purchaser has a right to return him 
fora full retribution of the price to the 
person from whom he bought him ; and he 
again is entitled to return him, on the same 
condition, to the person from whom he 
bought him ; and in this manner the return 
may be made throught the different grada- 
tions of purchasers to their immediate sellers, 
until atlength the slave be returned to the 
seller in whose hands he committed the theft ; 
—in the same manner as in a case of claim 
of right; for the existence of a cause of 
amputation is (according to Haneefa) equi- 
valent to a claim of right, as was before 
explained. According to the two disciples. 
on the other hand, the last pureaser is 
entitled to a compensation from the imme- 
diate seller: but he again is not entitled to 
any compensation from his immediate seller ; 
in the same manner as in a case of defect ; 
for the existence of a cause of amputation is 
(according to them) equivalent to a defect, as 
was before explained®*—(It is to be observed 
that the mention of the purchaser being 
ignorant of the theft committed by the slave 
İs insisted on in the two preceding examples, 
on account of the particular tenets of the 
two disciples; for as in their opinion, the 
existence of a cause of mutilation is equiva- 
lent toa defect, it follows that if the pur- 
chaser had previous knowledge of the exist- 
ence of such cause, he would appear to have 
acquiesced in the defect, and consequently 
have relinquished any right to a eompen- 
sation. As Haneefa, on the contrary, holds 
the existence of a cause of mutilation to be 
equivalent to a claim of right; and as the 
knowledge or ignorance of this circumstance 
makes no difference with respect to the pur- 
chaser, it follows that such specification, with 
regard to his tenets, is perfectly immaterial ) 

Where the purchaser grants the seller an 
exemption from defects, he cannot afterwards 
return the article, whatever the defects in tt 
may be—Ir a person should sell a slave, 
stipulating an exemption to himself of all 
responsibility for his defects, as if he should 
say, “I have sold this slave with all his 
defects,” —in that case, if the purchaser 
acqûiesce in such condition. and exempt him 
from any responsibility, he is not afterwards 
permitted to return him to the seller on 
account of any defect, notwithstanding the 
condition of the seller may have been gene- 
ral, this is, without specifying the particular 
names of the defects from the responsibility 
of which he exempted himself —Shafei is of 
opinion that such exemption is not valid, 
unless that name of every defect to which it 
refers be specified ;—for it is a rule, with 
him, that exemption from undefined claims 
ig invalid : because exemption has some of 
the properties of investiture (whence it is 
that it may be rejected), and inves iture of 
an undefined nature is invalid, The argu- 
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ment of our doctors is that the grant of such 
exemption is in fact a voluntary surrender 
of one’s own right, the uncertainty with 
respect to which can be no cause of conten- 
tion, since delivery is not requisite. It is to 
be observed that Aboo Yoosaf is of opinion 
that the exemption, in this case, includes all 
defects actually existing at the time of sale, 
and also all which may happen in the in- 
terval between that and their delivery. 
Mohammed and Ziffer, on the contrary, are 
of opinion that the defect which may happen 
in the interval ought not to be Included 
The argument of Aboo Yoosaf is that the 
probable object of such surrender on the part 
of the purchaser is to render the sale bind- 
ing and conclusive, which would not be the 
case unless the defects that may happen in 
the interval between the sale and the seisin 
were also included, 
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CHAPTER V. 
OF INVALID, NULL, AND* ABOMINABLE SALES. 


A SALE IS INVALID where it is lawful with 
respect of its EssENcE but not with respect 
of its QUALITY, and nuLL, where the subject 
is not of an appreciable nature: and the 
terms INVALID and NULL, are often indis- 
criminutely used.—An ABOMINABLE sale is 
such as is lawful both in its Essence and 
QUALITY, but attended with some circum- 
stance of ABOMINATION. 

Distinctions between a null and an invalid 
sale —A SALE in exchange for carrion, blood, 
or the person of a freeman, is null. because 
none of these cases bears the characteristic of 
sale (namely, an exchange of property for 
property), since these articles do not consi- 
tute property with any person. A sale in 
exihange for wine or pork (on the other 
hand) is merely invalid ; because the charac- 
teristicof sale does exist in these instances, 
as these articles are considered as property 
with some descriptions of peop'c, such as 
Christians and Jews: but they do not con- 
stitute property with Mussulmans, and a 
contract comprehending these articles is 
therefore invali 1. 


ee nr ee ee ee ee ee ee w veee en ee 


The word in the original is Makrooh, 
which the translator (following its literal 
and common acceptation) has rendered abo- 
minable. The term, however, in this work, 
is not to be understood in the ill sense in 
which it is generally employed in the Eng- 
lish language ; the cases to which it relates 
being such as are in every respect legal, but 
which being attended with circumstances of 
impropriety, an abstinence from them is 
recommended. 
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_ Phe property purchased under a null sale 
is merelya trust in the purchaser's hands.— 
Ina sale that is null, the purchaser is not 
empowered to perform any act with respect 
to the subject of the sale, but it remains as a 
trust in his hands, according to some of our 
modern doctors ; because, as the contract of 
sale, in such an instance, is totally disre- 
garded, there remains only the seisin of the 
purchaser with the consent of the seller: 
and accordingly, if the article were to perish 
in the purchaser’s hands, in this instance, 
he is not responsible for it. Others are of 
opinion that the subject of the sale, in this 
case, is nota deposit, but that the purchaser 
is not responsible for it (in other words. If it 
perish in the purzhaser’s hands, he is answer- 
able) ;—because the article is as much in his 
possession, in this instance, as an article 
detained in a person’s hands with an inten- 
tion of purchase, and for which he is respon- 
sible. Some allege that Heneefa is of the 
first opinion, and the two disciples of the 
second The reasons of this diffcrence of 
doctrine will be cxplained in treating of the 
decease of an Am-Walid or Modabbir, in the 
hands of a purchaser. 

But that purchased under an invalid sole 
becomes his property.—IN a case of invalid 
sale, the purchaser becomes proprietor of the 
article upon taking possession of it; and is 
responsible for it fif it be lost in his hands]. 
, Shafei is of a different opinion, as will be 
hereafter explained. 

Tue sale of carrion, blood, or the person 
of a freeman, is null, in the same manner as 
asale in return for those articles as null; 
because as those articles do not constitute 
property, they are unsaleable 


A sale of forbidden things, if far money, is 
null ; but:t in the way of barter. is invalid — 
A sae of wine or pork, if in return for 
Money, is null ; and if in return for any other 
article (as cloth, for instance), it is invalid,— 
whence it is that the sellerof pork or wine, 
for cloth, becomes the proprietor of such 
cloth, although the actual pork or wine do 
not become the property of the purchaser 
The distinction in thess cases is, that wine 
and pork are held by Zimmees to be pro- 
perty, where Mussulmans consider them as 
articles from which no use can be derived, 
because the Law has commanded the con- 
tempt of them, and prohibited all regard to 
them among Mussulmns. Now, a Mus3ul 
man’s purchasing either of these for specie 
implies a regard tothem, because it is not 
money (which constitutes the price) that is 
the obiect of the sale, as it is merely the in- 
strument of acquiring the object: for in fact 
it is only the wine or pork that is the object ; 
and as these articles are not appreciable with 
respect to Mussulmans, it follows that the 
sale of them is null. It is otherwise if a 
Mussulman purchase cloth for pork or wine, 
because that can admit of.no other construc- 
tion than that he regards the cloth as the 
object of the transaction, considering the 
pork or the wine only as the means of attain- 
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ing such object, and not (as in the other case) 
as the object itself. The specification of the 
pork or wine, therefore, is regarded merely 
that the purchaser may become the pro- 
prictor of the cloth, and not in order that the 
seller miy become proprietor of the wine or 
pork ; an | hence the mention of those articles 
is invalid, and the payment of the price of 
the cloth, and not the delivery of the flesh cr 
liquor, is incumbent on the purchaser (and 
so also, where a_ person sells wine or pork for 
cloth) ;—for, as cloth is a saleable article, 
the cloth must, in this instance, be consi- 
dered as the subject of the sale; for which 
reason this is an invalid and nota null sale ; 
becuase where, in a contract of sale, the sub- 
ject on both sides consists of something else 
than money, either may with equal pro- 
priety he considered as the subject of the 
sale (Thisspecies of sale is termed a Beeya 
Mookaveza, or barter.) 

The sale of a Modabbir, an Am-Walid, or 
a Makatib is mi/.—Tue sale of an Am- 
Walid, a Madabbir, or Mokatib, is null ;— 
because an Am-Walid has a claim to frec- 
dom, asthe Prophet has said, "Her child 
hath set her free” (that is, her child is a 
cause of freedom to her) ;--and the cause of 
freedom, with respect to a Modebbir, is not 
established] upon the decease of his owner. 
but must he considered as actually extant in 
him at present, as the owner is incapable 
of emincipating him after his decease ;— 
and a Mokatib, on the other hand, is pos- 
sessed of his own personas a right estab- 
lished in him, and binding upon his owner, 
insomuch that the owner cannot of himsclf 
break or infr nge upon it :—if, therefore, the 
sale of any of these were valid, that which is 
established in them would be rendered null ; 
—hence the sale of them is null. —Respecting 
a case where a Mokitib himself acquiesces in 
being sold, there are two opinions recorded, 
According to the Zahir Rawayet, the sale in 
such case is valid. It isto be observed that 
hy a Modabb'r is here meant suchas is ab- 
solutely so, and not one whose condition of 
freedom is restricted to the non-recovery o 
his master from the illness under which he 
laboured at the time of granting the tadbeer. 

And the purchaser is not responsible if 
they die in his hands.—Ir, after the sale Of 
an Am-Wal:d or MoJabbir, and the seisin 
of the purchaser, one or other should die, in 
this case, according to Haneefa, the purchaser 
is not responsible,* According to the two 
disciples he is responsible for the value 
(and there is one tradition which reports that 
Haneefa coincides with them on this point). 
—The reasoning of the two disciples is, that 
as the purchaser took possession of the Mo- 
dabbir or Am-Walid in virtue of a sale, he 
is therefore responsible for the loss; in the 
same manner as for the loss of any other 
property after purchase and seisin ;—for this | 
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® That is, the loss is considered as falling. 
upon the seller, and not upə2 thz purchaser 
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reason. that an Am-Walid or Modabbir may 
be included in a contract of sale : whence 
it is that aay article united with them in a 
contract of sale becomes the actual property 
of the purchaser. It is otherwiser with re- 
responsible for the loss of him, because, 
being possessed of his own person, the 
purchaser's seisin of him is not fully es- 
tablished ; and the responsibility attaches 
in virtue of the seisin. The argument of, 
Haneefa is, that actual sale cannot operate 
with respect to what is not in reality a fit 
subject of it: and as a Modabbir or Am- Walid 
re not in reality fit subjects of sale, they 
are therefore considered in the same light 
with a Mokatib. In reply to what the two 
disciples urge it may be observed, that an 
Am-Walid or Modabbir are not included in 
a sale for the sake of their persons, but only 
in order that the effect of sale may be estab- 
lished with respect to such articles as may 
have been united with them in the contract ; 
in the same manner as where property of 
the purchaser happens to be involved in the 
contract ;—in other words, ifa person pur- 
chase two salves by one contract, and one of 
those slaves happens to be his property, such 
slave is nevertheless included in the con- 
tract,—not indeed for the sake of his person, 
but merely in order that the effect of the sale 
may extend to the other slave, who is united 
with him in it. 

The sale is null of fishin the water.—TueE 
sale of fish which is not yet caught is null | 
asitis not in the state property ;—In the 
same manner also, the sale of a fish which 
the vender may have caught and afterwards 
thrown into a large fountain from which it 
cannot be taken without difficulty, is null, 
because there the delivery is impracticable, 
(It is lawful, however, in case the fountain 
be so small as toadmit its being caught with 
ease,)—If fish should of themselves come 
into a fouhtain without the proprietor’s 
having taken any means, by the erection of 
a dam, or a like, to prevent their egress, 
they are not considered as property, and the 
sale of them is therefore null 

Or of a bird tn the air,—Tue sale of a 
bird in the air, or of one which after having 
been caught is again set at liberty, is null ; 
because in the one case it is not property, 
and in other the delivery is rendered 
impracticable. 


Or of a foetus in the womb (or its off- 
spring), —THE sale of a foetus in the womb, 
or of the offspring of that foetus, is null; 
because the Prophet hag prohibited it; and 
also, because there isa probability of fraud, 
from there being a want of certainty in the 
case. 


Or of milk in the udder.—Tue sale of 


milk in the udder is null: because there is 
a possibility of fraud, in the udder’s being 


That 
articles.” 


is, “may be joined with other 


perhaps void of milk, and ful! of wind; or 
because there might arise a contention with 
respect to the mode of extracting the milk: 
or because it might happen that the udder 
contained more milk at the time of extract- 
ing it than at the time of sale; and hence 
there migh be implicated in the sale some- 
thing not properly the subject of it. 

Or of their (or wool) upon an animal.— 
Tue sale of wool or hair growing upon an 
animal is null ; because, whil-t joined to the 
animal, it is considered as a constituent part 
of it; and also, because it cannot be exactly 
cut away from the animal, without either 
lcaving a part of it or taking away part of 
the skin, Since it is not practicable to pull it 
out. It is, moreover, recorded in the Nakl 
Saheeh, that “the Prophet prohihited the 
sale of wool upon the animal. of milk in the 
udder, and of butter in the milk,}'* It is 
recorded of Aboo Yoosaf, that he admitted 
the legality of the sale of growing wool ; but 
to this the above tradition is an answer. 

The sale is invalid of any article which 
cannot be separated from its situat.on with- 
out injury.—IT is, not lawful f to sell a piece 
ef wood sustaining a weight, such asa pillar 
or abeam, although the piece of wood he 
specified and determinate Neither is it 
lawful to sella yard from a piece of cloth 
which is sewed. whether the parties specify 
that the yard shall be cut off from it or 
not ; because in this case a delivery with- 
out injury is impracticable. It is otherwise 
where a person agrees to sell ten drams (for 
instance) from an ingot of silver of these 
may be cut off from the ingot without injury 
to it. Itis to be observed, however, that if 
the seiler, before the dissolution of the 
contract, should cut off the yard of cloth, or 
pull away and separate the piece of wood, 
the sale in that case becoines complete, since 
the cause of its invalidity 1s removed. 

Or of which the quality or existence cannot 
e ascertained.-—It 18 otherwise with respect 
to the sale of the kernels of dates, because 
that continue null, although the stones be 
afterwards opened and the kernels taken 
out; since (contrary tothe case of the yard 
of cloth, or the piece of wood) the existence 
of them was originally uncertain 

Ir is not lawful for a game-catcher to sell 
“what he may catch at one pull of his net :” 
because the subject of the sale is uncertain ; 
and also because the purchaser may be de- 
ceived, as it is possible that none may be 
caught. 

Or the quantity of which can only be 
judged of by conjecture.—IT is not lawful to 
sell dates growing upon a tree in exchange 
for dates which have been plucked, and 
which are computed, from conjecture to be 
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* That is, before it has been extracted by 
churning. 

t By the phrase “‘it is not lawful,’’ is here 
(and in the following examples) to be under- 
stood, “‘it is invalid.” 
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equal in point of measurement to those that 
are upon the tree. This species of sale is 
termed Mozabinat .* and has been prohibited 
by the Prophet, as well as the sale termed 
Mohatkila, which is the sale of wheat in the 
ear, in exchange fora like quantity of wheat 
by coajecture. The law is the same with 
respect to the sale of grapes on the vine in 
exchange for raisins Shafei holds these 
sales to be lawful, provided they be not 
extended to a quantity exceeding five 
W usks;f because, although the Prophet has 
prohibited a sale by Mozabinat, yet he has 
permitted what is termed Oraya: which he 
explains to bea sale of dates upon a tree, 
provided the quantity be less than five 
Wusks, in exchange for a quantity which 
have been plucked, and which are similar, in 
point of mzasurement, according to compu- 
tation. Our doctors on the other hand, 
explain Oraya in its literal sense to mean a 
gift: and th: nature of fit is this. A person 
makes a gift of the dates of his orchard to 
another, who thereupon come; and enters 
the orchard. This gives lisgust to the pso- 
prietor, as his family reside in the orchard: 
but being, at the same time. unwilling to 
violate his agreement, he prohibits the other 
from entering into the orchard, and gives 
him a quantity of dates which have been 
pulled in exchange for those which were 
growing in the orchard. This is the proper 
interpretation of the traditional saying of 
the Prophet, quoted by Shafei; and this 
mode ‘of sale, which is termed Moojar, is 
valid in the opinion of our doctors. It is 
not, however, in reality a sale, because the 
right of property had not vested in the 
donee, on account of his not having made 
seisin of the dates, and therefore the dry 
dates which were afterwards given to him is 
considered as anew gift. 

Or where the bargain is determined by the 
purchaser touching the goods,&c.—IT is nog 
lawful to sell goods by the way of Molamisa, 
Monazibee, or Alka Hidgir ;—that is, the 
touch of the goods, the throwing of the 
goods ; or the casting of a stone :—as where, 
for instance, a person having exhibited his 
goods to another, and specified the price, the 
parties agree between themselves that the 
contract shall be binding either or the pur- 
chaser’s touching the goods, or the seller’s 
throwing them towards him, or the pur- 
chaser’s casting a stone at them. These 
modes of sale were common in the days of 
sgnorence ; but were inhibited by the Pro- 
p et. m 

The sale is invalid, of grass upon a com- 
mon.—IT is not lawful to sell grass growing 
on a common, because it is not the property 
of the seller : for it is declared in the tradi- 


* Properly, 
measure. 

+t Wusk literally means a camel’s burthen, 
which is c cmputed to be sixty saas. 


a sale without weight of 


tions that ‘‘in grass all men are alike 
Sharers’'’—(that is, it iscommon to all). 
Neither is it lawful to let it out on lease; 
because, as it is not permitted to farm any- 
thing, where the object is the destruction of 
it, even though it be the property of the 
lessor, it is consequently in a superior degree 
unlawful to let in lease an article of which 
the property is common to all, where the 
object of the lesses is the destruction of it.* 

Or of bees (unless in a hive, or with the 
comb) --Tie sale of bees is not lawful 
according to the two Elders. Mohammed is 
of opinion that it is lawful, provided the 
bees be in a place of {custody,f and not 
wild:t and such is also the opinion of 
Shafei ; because a bee is an animal yielding 
good ; and as we are permitted by the Law to 
enjoy the good which that creature yields, it 
follows that the sale of the animal is per- 
mitted. The reasoning of the two Elders 
is that, the animal being of an offensive 
nature, the sale of it is therefore unlawful, 
in the same manner as in the case of wasps, 
Besides, the good is derived from its pro- 
duce, not from its substance, whence no 
advantage can be derived from it until the 
honey be pro duced, If, however the comb 
be sold, with the honey in it, and the bees, 
the sale of the bees is in this case lawful, as 
a dependant. Koorokhee is also of this 
opinion. 

Or of silk-worms —Ir is not l.wful to sell 
silk worms, according to Haneefa, as they 
are animals of an offensive nature Aboo 
Yoosaf thinks that if the silk have appeared 
they may than lawfully be sold, as a depen- 
dant. Mohammed is of opinion that the sale 
of them is lawful in any case, as being an 
animal whence am advantage is derived. 
Haneefa is of opinion, also, that the sale of 
their eggs is unlawful. The two disciples, 
on the contrary, are of opinion that such sale 
is lawful of necessity. 
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è The object of a lease is usufruct, or (in 
the language of the Mussulman lawyers) a 
destruction cf the produce of the thing, but 
not of the thing itself: thus if a person 
snould take a lease of a piece of ground, or a 
fruit tree. he would be entitled to appro- 
priate to himself the produce of the ground, 
whether grain or grass, or the fruit that 
might grow upon the tree ; but he would 
have no right to use the ground or the tree 
(the immediate subjects of the lease) so as to 
occasion any destruction of their substance, 
Hence proceeds the illegality of a lease of a 
field of grass, of grain of the fruit of a tree 
or the like ; for the lease in any of these 
cases would be entirely useless, since the 
lessee, being entitled only to the use of the 
produce of the subject of the lease, would 
not be entitled to the use of any of these 
which are themselves the immediate subject. 
of the lease. 

+ Such as a hive, or bee-house. 

t Literall, ‘not in the air,” 
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The sale of tame pigeons is valid.—THE 
sale of pigeons, of which the number 1s ascer- 
tained, and the delivery practicable is law- 
ful, as in such circumstances they constitute 
property. od l 

he sale of an absconded slave 1s invalid 
(unless he be in the hands of the purchaser). 
—Ir is not lawful to sell an absconded slave, 
because the Prophet has prohibited this ; 
and also, because the delivery is impracti- 
cable. If, however, the purchaser should 
declare that ‘the fugitive is in his posses- 
sion,” the sale is lawful, because the obstacle 
on which the prohibition is founded is in this 
case removed,—It is to be observed that if 
the purchaser, in this instance, should have 
declared, before witnesses, that ‘‘ he had 
taken possession of this slave with intent to 
restore him to his owner,” he is not held, on 
the conclusion of the contract, to become 
seised of him in virtue thereof; because the 
former seisin, being in the nature of a trust, 
cannot stand in the room of that made on 
account of purchase. If, onthe other hand, 
he should have made no such declaration, 1n 
that case he is held to be seised of the slave. 
in virtue of the sale, immediately on the 
conclusion of the contract; because the 
former seisin, being in the nature of an 
usurpation, may therefore stand in the room 
of a seisin for sale ; for both are the same in 
effect, as they both equally induce responsi- 
bility. If the slave should have eloped to 
some other person. and the purchaser say to 
the proprietor, ‘‘sell me your slave who has 
run away to such an one,” and the seller 
accordingly agree, the sale is in that case 
also unlawful, because of the impractica- 
bility of the deliverv. 

Although the seller should afterwards re- 
cover and deliver him to the purchaser.—lIF 
a person, having sold a fugitive slave, should 
after the sale recover him, and deliver him 
to the purchaser, the sale is nevertheless 
unlawful, because it was criginally null, in 
the same manner as if it had related to a 
bird in the air. It is recorded, as an opinion 
of Haneefa, that the sale in this case is valid. 
provided it was not undone previous to the 
delivery, because it was founded on pro- 
perty, and there was no har to its effect 
except the impracticability of the deliverv, 
which is removed by the recovery of the 
slave (and such is also related as the opinion 


of Mohammed) ;—in the same manner as if 


a slave, after having been sold, should run 
away previous to the seisin of the purchaser, 
in which case, if the seller should afterwards 
recover him, and deliver him to the pur- 
chaser, the sale is binding, provided it was 
not dissolved in the interval. 

The sale is invalid’ of a woman’s milk,— 
Tue sale of a woman’s milk is unlawful, 
although it be in a vesssl. Shafei is of 
opinion that if it be in a vessel the sale of it 
ie lawful, because it isa pure beverage. The 
argument of our doctors is that, as being 
part of a human creature, it ought to be 
respected ; and the exposure of it to sale is 
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an act of disrespect. In the Zahir-Rawayet 
there is a distinction betw:en the milk of a 
female slave and a free woman, It is re- 
lated, as an opinion of Aboo Yoosaf, that the 
sale of the milk of a female slave is lawful, 
because the sale of the slave herself is laws 
ful. The answer to this is that the sale of 
the female is legal, because of the bondage, 
which isa quality of her person ; but such 
quality does not relate to the milk; the one 
being alive, ard the other dead. 

_Or the bristles of a hog.—The sale of the 
bristles of a hog is unlawful, because the 
animal is essentially filth, and because the 
exposure of this article to sale isa degree of 
respect, which is reprohated and forbidden. 
Tt is lawful, however, to apply it to use, 
such as stitching leather, for instance, in the 
room of a needle. as this is warranted by 
necessity. 

Ostection —It would appear that the sale 
of it is warranted from necessity, in the same 
manner as the use of it. 

Repry.—There is no necessity for the sale 
of it, since any quantity of it may be had 
gratuitously and without purchase.—It is 
to be observed that hogs’ bristles falling 
into a little water® renders it impure, ac- 
cording to Ahoo Yoosaf —Mohammed is ofa 
different opinion. because the legality of the 
use of the article in question is (according 
to him) an argument of its purity Aboo 
Yooraf, onthe other hand, arrues that the 
legality of the use of it is founded on 
necessity, and not od its purity; and there 
exists no necessity in the case of its falling 
into water. 

_ Or human hair.—Tue sale of human hair 
is unlawful, in tne same manner as is the 
use of it * bevause, being a part of the human 
bedv, itis necessary to preserve it from the 
disgrace to which an exposure of it to sale 
necessarily subjects it. It is moreover re- 
corded, in the Hadees Shareef. that ‘‘ God 
denounced a curse upon a Wasila and a 
Monstwasila.’’—-(The first of these is a 
woman whose employment it is to unite the 
shorn hair of one woman to the head of 
another, to make her hair appear long: and 
the second means the woman to whose head 
stitch hair is united.) Besides, as it has been 
allowed to women to increase their locks by 
means of the wool ofa camel. it may thence 
b2 inferred that the use of human hair ts 
unlawful, 

Or undressed hides.—Tue sale of the hides 
of animals is not lawful until they he 
dressed, because the use of them, until 
then. is prohibited in the traditions of the 
Prophet. It is lawful, however, to sell 
dressed hides 

But animal substances of all descriptions 
(excepting \ those of men or hogs) may be 
either sold or converted to use—It is per- 
mitted either to sell or apply to use the 
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*By a little water (say the commentators) 


fis here meant such a quantity as may be 


contained ina cup or other vessel. 
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bones, sinews, wool, horns, or hair, of all 
animals which are dead, excepting those of 
men and hogs. The reason of this is that 
these articles are pure, and are not con- 
sidered as carrion. besides, death does not 
affect them as it dozs the animil, as these 
articles are not possessed of life —it is to be 
observed that Mohammed considering an 
elephant as essential filth, like a hog, holds 
the sale of it be unlawful :—but the two 
disciples, considering it in the nature ofa 
wild animal, rezard the sale of it, or of the 
bones of it, as lawful 

A right cannot bz sold, unless it involve 
property —Ir in a house, ‘of which the 
upper and under apartments belong to 
different persons, the whole, or the unper 
storey only, should fall down, in that case 
the proprietor of the upper storey is not per- 
mitted to sell his right (namely, the right of 
building another upper storey), because this, 
as being only a right, is not property. 

Osjection —It would hence appear that 
the sale of a right to water* (that is,ofa 
share in water used in tillag:) is not lawful, 
as it is not the seller’s property, but m-relv 
his right: whereas such a sale is allowed, if 
made along with the land, according to all 
authorities : a:d according to one tra fition 
(which has been adopted bv the Sheikhs of 
Balkh) the sale of the right to water by 
itself is lawful. 

Repty.—Tue sale of a right to water ts 
valid, because the term Shirb means a share 
in water : and that is an existent article, and 
inthe nature of property ;—whence it is 
that if a person, ina case where tis enjoyed 
by rotation, should destroy it during the 
term of his right he is responsible for the 
value of it ;—and also, that, when it is sold 
along with the ground, a part of the price is 
oppysed to the right to water 

Anything may be sold which admits of a 
preise ascertainment : but not otherwise. 
—{e a person bestow or sell a roadt 
it is lawful: but neither the sale nor the 
gift of a vater-course is valid. These cases 
admit of two suppositions.—1 The sale may 
be of the absolute right to the road or water- 
course, without defining the length or 
breadth of either.—II. ft may be of the 
right of passing upon the road, or receiving 
the benefit of the wa‘er. t—Upon the first 
supposition, the difference between the two 
cases is that the road is certain and ascer- 
tained, hecause the known breadth of it is 
equal to that of a door-way ;—but in the 
case of a water-course there is an un- 

Be ed sc a eee ee 

Arab. Shirb.—This term properly signi- 
fies draw-wells dug for the purpose of water- 
ing lands, and the right to the use of which 
is transferable. in the same manner as any 
other property. 

+By a road 
narrow passage 


is here meant a lane or 
leading into a street or high- 


road. 
{Literally, causing the water to run (by 
opening sluice; or so forth). 
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certainty because it is not known how much 
ground the water covers.—U pon the second 
supp sition. there are two traditions with 
respect toa sale of aright of passage on the 
toad :—according to one tradition the sale 
is lawful; and according to another it is 
invalid :—The difference between the sale of 
aright of passage on the road and a right 
of banefit from the water (as inferred from 
the first tradition), is that aright of passage 
is a point which admits of being precisely 
ascertained, as it is connected with a known 
object, namzly, the road; whereas the right 
of benefit from the water is of a nature 
which cannot admit of bein: precisely ascer- 
tained,—and this, whether the water be 
conveyed in a trough supported upon a 
woo in frame, or in a trench cut in the 
ground. 

A deception with respect to the sex invali- 
dates the sale in slaves, but not in brutes.—le 
a person sell a slave as a female, who after- 
wards proves to be a male, in that case the 
sale is utterly null—It is otherwise where a 
person sellsa gort (for instance) as a male, 
and it afterwards proves to bea female ; for 
in that case the contract of sale is complete : 
the purchaser, however, has the option of 
keening the aninal, or rejecting it. The 
difference betwen these two cases is founded 
on this general rule,—that wherever denomi- 
nation and pointed reference are united, by 
the seller pointing to the subject of the sale, 
and mentioning its name (as ifa person 
should say, “I have sold this goat, for in- 
stance),—in this case, if the article refered 
to prove essentially different from what was 
mentioned, the sale is supposed to relate to 
the article nimed; and therefore if the 
article referred to prove of a different specia 
from what was named, the sale is nuil.—If, 
onthe other hand, the article referred to 
prove of the same specics with the art cle 
named, but of a different quality, in this 
case the sale relates to the article referred 
to; and where the article referred to is 
found, the sale is complete: the purchaser, 
however, has in this instance an op.ion, De- 
cause of the quality mentioned not existing 
in the article ;—as where, for instance, a 
p2rson sells a slave as a baker, and he proves 
to be a scribe —Now it is to be observed that 
amaleand a female slave are not of the 
same. but of two different sexes, which 1s 
accounted, inthis instance, as acquivalent to 
being of different species, because of their 
different uses ; whereas in goats the object 
for purchase (namely, to eat their flesh), is 
the same, with respect both to the male and 
the female, and therefore they are not held to 
be of two different species.—It is proper to 
remark, in this place, that, amongst lawyers, 
the unity or difference of the objecr, and 
not the unity or difference of the essence, 
determines the unity of difference of the 
species. Thus vinegar of the grape is hel 
to be of a different species from the sweet 
juice of the grape. 

Roe ties to the seller fora sum short of 
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the original price, before payment of that 
price, is invalid—Iy a person purchase a 
female slave for a thousand dirms, stipulat- 
ing either a future or immediate payment 
and having taken possession of her, should 
sell her to the person from whom he had pur- 
chased her, for five hundred dirms, previous 
to his having made payment of the thousand 
dirms, this second sale is invalid. Shafei is 
of opinion that as the right of property in the 
slave had vested in the purchaser; because of 
his having taken possession of her, such sale, 
on the part of the purchaser to the seller, is 
valid, in the same manner as it would have 
been valid to any other person,—or as it 
would have been valid to the seller in case 
the second price had been equal to or greater 
than the first,—or in case it had been in 
exchange for other goods, although these 
should have been of a less value.—The 
arguments of our doctors are,—-First, a 
tradition that Ayeesha, having heard of a 
woman who, having purchased a female 
slave from Zeyd Bin Rakim for eight hun- 
dred dirms, had afterwards sold her to the 
said Zeyd for six hundred dirms spoke to 
her thus: ‘‘This purchase and sale on your 
part is bad; inform Zeyd, that certainly 
Gop will render null his pilgrimages and 
enterprises achieved along with the Prophet 
unless he repent of such conduct.’’—Szconp- 
LY, if the sale in question be valid, it fol- 
lows that the first seller remains indebted to 
the purchaser for five hundred prrMs, and 
the purchaser to him for one thousand DIRMS. 
Now if their account should be balanced, 
and five hundred dirms be struck off from 
the debt of the purchaser, in liquidation of 
his claim upon the seller, there remains five 
hundred due by the purchaser, for which he 
has received no return, and this is unlawful. 
It is otherwise where the seller, in the 
second sale, gives the purchaser goods in 
return ; because there the difference is not 
obvious; being apparent only with respect 
or articles of the same kind. 

But the contract is not invalid with respect 
toany other subjects which may be joined to 
the original in the re-sale.—I¥ a person, 
having purchased a female slave for five 
hundred pirMs, and taken possession of her 
should afterwards, before he had discharged 
he price, sell her, in conjunction with an- 
other, for five hundred pirms to the person 
from whom he had purchased her, in that 
case the sale is valid with respect to the 
female slave whom he had not formerly pur- 
chased from that person, but null with re- 
spect to the other. The. reason of this is 
that, as a part of the price is necessarily op- 
posed to the new slave, it follows that he 
purchases a slave, and sells her again to the 
same person for a less price than he had pur- 
chased her for, which is not lawful, as has 
been already shown.—No such reason of 
illegality, however, existing with regard to 
thé sale of the other slave, it is therefore 
valid. in a price proportioned to her value. 

OsJection.—It would appear that the aale 
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of the other slave is also invalid, because 


the person has sold both by one contract, 
and as the sale of the one is invalid, it would 
follow that the sale of the other is also in- 
valid (according to the tenets of Haneefa), 
inthe same manner as where a freeman and 
a slave are sold by one contract, the sale of 
the slave being in that case invaiid as well 
as that of the freeman 

RepLy.—The sale of the other slave is 
valid ; and the invalidity of sale with re- 
spect to one does not affect the sale of the 
other ; because the invalidity, in this in 
stance, is weak, as there is a difference of 
Opinion regarding it amongst our doctors ; 
and also, because it is founded on a suspicion 
of usury, the effect of which suspicion cannot 
extend beyond the subject of suspicion, 
namely, the first slave. 

The stipulation of specific tare invali- 
dates a sale.—IF a person purchase oil, on 
this condition, that it be weighed with the 
vessel in which it is contained, and thata 
deduction of fifty ratls shall be made on 
account of the weight of the vessel, such 
sale is not valid ; whereas, if the condition 
be in general terms, thrt ‘ʻa deduction shall 
be made for the weight of the vesscl,’’ it is 
valid ;—because the former condition is not 
essential to the contract, whereas the letter 
ig essential. 

Case of dispute concerning the tare ofa 
vessel which contained the commodity.—IF a 
person, having purchased oil ina leathern 
bag, should carry it away with him, and 
afterwards return a bag the seller weigh- 
ing ten salts, and the seller assert that ‘‘this 
is not the bag he had carried away with him. 
as that only weighed five raTLs;’’ In this 
case the averment of the purchaser is to be 
credited, whether the question of disagree- 
ment be considered as relating to tbe bag 
being different,—or to the consequent dif- 
ference it creates with respect to the quantity 
of oil; because, if the difference be con- 
sidered as relating to the indentity of the bag 
of which the purchaser had taken possession, 
his assertion must be credited, since the 
word of the possessor is to be credited, 
whether he be responsible for the article (as 
in the case of an usurper) or merely a con- 
fident (as in the case of a trustee) ;—or if, on 
the other hand, the difference be considered 
as relating to the quantity of oil this re- 
solves itself into a difference with respect to 
the amount of the price, the seller claming 
more, and the purchaser acknowledging less : 
the purchaser is therefore th: defendant ; 
and the assertion of a defendant, upon oath, 
must be credited. 

A Mussulman may commission a Christian 
to sell or purchase unlawful articles on his 
account ; and such sale or purchase, made by 
the agent, is valid.—Ir a Mussulman desire a 
Christian either to purchase or sell wine or 
a hog on his account, and the Christian act 
accordingly, in that case (according to 
Haneefa) such sale or purchase is valid: 
but an order of a Mussulman to this effect 
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being in the highest degree abominable, he 
is therefore enjoined (where it respects the 
sale of those articles) to devote the price 
obtained for them to the poor —The two 
disciples maintain that the purchase or sale 
of wine or a hog bya Christian, on account 
of a Mussulman, is invalid (and the same) 
difference of opinion also obtains which re- 
spect to the case of a Mohrim arpointing an 
agent for the sale of the game he may have 
caught, when it became unlawful for him to 
make such sale). The argument of the two 
disciples is that the constituent, as not 
having himself the power of selling or pur- 
chasing these articles. cannot of conse- 
quence invest others with such power; be- 
sides, asall the acts of an agent revert to 
the constituent on whose behalf they are 
performed, it is therefore the same as if the 
Mussulman were himself to sel! or purchase 
these articles, which would be illegal. The 
argument ot Haneefa is that the contractor 
(thit is, the purchaser or the seller) is, in 
this instaice, no other than the agent; for 
this reason, that he is fully empowered to 
perform these acts: the reverting, more- 
over, of the property tothe constituent is a 
necessary and unavoidable effect, and there- 
fore isnot prevented by his Islam :—in the 
same manner as the articles in question may 
descend toa Mussulman by inheritance (in 
other words, ifa Christian, whose heiris a 
Mussulman, should himself embrace the 
religion of Islam, and afterwards die, before 
releasing his hog, or converting his liquor 
into vinegar, in that case they would descend 
to his Mussulman heir). It is to be observed, 
however, that although Haneefa admits the 
validity of the purchase of these articles by 
a Christian agent, on behalf of a Mussulman, 
still he holds it incumbent on the Mussul- 
man to convert the liquor into vinegar, and 
to set free the hog. 


A sale is rendered invalid hy the insertion 
of any condition advantageous to either 
party, or repugnant to the requisites of the 
contract ; or which may cccasion eontention, 
by involving an advantage to the subject of 
the sale —Ir a person sella male slave, on 
condition that the purchaser shall emanci- 
pate him, or make him a Mudabbir, or a 
Mokatib; or if a person sella female slave, 
on condition that the purchaser shall make 
her an Am-Walid, such sale is invalid: 
becaus? this is sale suspendz2d ona condi- 
tion : and such sales are condemned by the 
Prophet. The rule, in this particular, is 
founded ona tenet of our doctors, that the 
insertion of any condition which is a neces- 
sary result of the contract (such as where 
the seller bargains that ‘the purchaser shall 
become proprietor of the article sold’’), can 
no away effect the validity of the contract, 
since that would be established independent 
of any stipulation ; and, on the other hand, 
that the insertion of any condition which is 
not a nccessary result of the contract, and 
in yhich there is an advantage either to the 
qv, cror the seller, orto the subject of the 
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sale, of capable of enjoying an advantage 
(such as where the seller bargains that “the 
purchaser shall emancipate the slave he sells 
to him’’), renders the contract invalid ; be- 
cause an additional and extraneous act is, 
in this instance, required from the purchaser, 
without stipulating a recompence to him, 
and which of consequence is of an usurious 
nature : and also’ because as there is an ad- 
vantage in this condition to the subject of the 
sale, who is capable of claiming it, it follows 
that a contention must necessarily ensue 
and hence the object of sale (namely, the 
prevention of srife) is frustrated. Condi- 
tions of this nature are therefore unlawful, 
excepting where custom and precedent pre- 
vail over analogy; as where a person pur- 
chases unsewed shoes on condition of the 
scller’s sewing, or causing them to be sewed 
for him. The insertion, on the, other hand, 
of any conlition which is not a necessary 
result of the contract, and which, moreover, 
is not attended with advantage to any par- 
ticular person, does not invalidate the con. 
tract. An example of this occurs where a 
person sells an animal. on condition that 
“the purchaser shall sell it again ;’’ which 
condition is lawful, because there is no par- 
ticular person whose right it isto claim the 
performance of it (since the animal is in- 
capable of so doing), and hence neither 
usury nor strife can attend such a stipula- 
tion. Now, having explained the tenets of 
our doctors, itis proper to remark that the 
conditions recited in the cases in questioa 
are repugnant to the nature of the contract, 
as they tend to deprive the purchaser of 
every right to which the sale entitles him ; 
and they also involve an advantage to the 
subject of the sale, who is capable of 
claiming it: they therefore invalidate the 
contract. Shafei dissents from our doctors, 
as he holds the sale of a slave, on condition 
of his emancipation, to be valid. 

But such sale recovers its validity, by the 
purchaser performing the condition with the 
article purchased.—IF a person should eman- 
cipate a slave whom he had purchased on 
that condition, then the sale, which, because 
of such condition, was previously illegal, be- 
comes valid, according to’ Haneefa ; and the 
purchaser is responsible tothe seller for the 
price. The two disciples are of opinion 
that the emancipation does not render the 
sale valid; and that therefore the payment 
of the value, and not of the price, is incum- 
bent on the purchaser ; because, as the sale 
was orizinally invalid, in consequence of the 
condition, it cannot: afterwards be rendered 
valid by means of the emancipating. any 
more than by the purchaser's murdering or 
selling the slave. The reasoning of Haneefa 
is, that although the condition of emanci- 
pating the slave be not, in itself, agree- 
able to the requisites of a contract of sale 
(as was before explained), still it is so i 
effect; becausc it completes the right o 
property on the part of the purchaser ; and 
a thing becomes established and conaran 
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by its completion; whence it is that the 


emancipation of a purchased slave is no bar 
to a right of compensation from the seller 
in case of a defect, 

Sale is rendered invalid, by a reservation 
‘af. any advantage to the seller from the 
article sold.—Ir a person sell a slave, on 
condition that ‘‘he shall serve him for the 
space of two months after the sale;’’ or a 
house, on condition that ‘‘he shall reside in 
it for the space of two months after the sale ;”" 
or if a person sell any otaer article, on con- 
dition of the purchaser’s lending him a 
dirm (for instance), or making him some 
present, the sale so suspended on any of 
these conditions in invalid :—First, becaus2 
these conditions are not agreeable to the 
mature of asale, and are attended with an 
advantage to the seller. SgconpLy, because 
the Prophet has prohibited a sale on condi- 
tion of a loan: and, Tuirpty, because, if 
any diminution be made in the price, on 
account of the sevices of the slave, or the 
residence in the house, it follows that a con- 
tract of rent is interwoven in that of sale or 
ifon the other hand, no diminution be made 
in the price on these accounts, if follows 
that a deed of loan is interwoven in the 
sale ; and both of these are illegal. 


Or, by the stipu'ation of a delay in the 
delivery of it.—Ir a person sell goods on 
condition of his being permitted to suspend 
the delivery fora month, the sale is in such 
case invalid, because a suspension with 
respect to the delivery of goods which are 
extant and specific is an unlawful condition. 
The reason of this is that a suspension in 
point of time has been ordained by the Law, 
merely for the purpose of ease, and is there- 
fore only applicab'e toa debt, in order that 
the debtor may have time to collect the sum 
within: the prescribed period and pay it 
accordingly ; but with respect to a thing 
actually extant (such as cloth, for in tanc ), 
there can be no occasion for such suspension. 

Or, by the insertion of an invalid condi- 
tion.—-Tue sale ofa pregnant slave, with a 
reservation of the foetus in her womb, is 
invalid; because it is a general rule that 
nothing, the salè of which by itself is illegal. 
can be madean exception to a contract of 
sale; and of this nature is a foetus. The 
sale, therefore, is invalid, because of the 
invalidity of the condition. It is to be 
observed that a contract of Kitabat, of hire 
or of pawnage, are the same with a contract 
of sale, in this respect, that an invalid con- 
dition is a means of invalidating the deed. 
In the case of Kitabat, however, the invalid 
condition must actually exist in the deed; 
as when a person enters into covenant with 
his slave to emancipate him on condition of 
his giving him wine, or a hog. : It is also to 
be observed that in the cases of gift, alms, 
-marriage, Khoola, and composition for wiiful 
murder, the exception of the foetus: does not 
invalidate the deed; on the contrary, the 
deed'takes place in full; but the condition is 
invalid- In the same manner, an exception 
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of the foetus does not invalidate a legacy, 
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for in this case the oxception is a valid con- 
dition. 

Or of a condition which impficates the sub- 
ject of another contract.—IF a person purchaso 
cloth. on condition that the seller sew it into 
the form of a vost on his account, the sale is 
in such case invalid; since this condition, 
besides being attended with an advantage to 
the purchaser, is not a requisite of the con- 
tract of sale. Moreover this necessarily 
Sipposes the implication of terms of two 
different contracts ; that is, either of sale 
and loan, or of sale and hire. 

Ir a porson purchaso one shoe from another 
on condition that the seller propare a fellow 
to it on his account,—or purchase a pair of 
shocs on condition of the soller making straps 
to them, for the purposo of tying them, tho 
salo in eithor case is invalid.—(The compiler 
of tho Hedaya re:nurss that this is according 
to analogy ; for a more favourable construe- 
tion would suggest that such sale is lawful, 
on account of its being customary amongst 
men). 

Or bya stipulation of the payment of the 
price, ata period not precisely ‘known to both 
pariies.—Ir a person should purchaso an 
article, und stipulate the payment of the 
prico on tho day of the new year, or 
on the Mihrjan,* or on the fast of the 
Christians, Tt or tho day of breaking lent 
amongst the Jews, the sale, under such 
conditions, is invalid, provided both parties 
be not informed with certainty respecting 
those periods. The salo, however, is lawful, 
if these periods be ascertainod within the 
knowlodge of both parties. 

Or the date of the occurrence of which is 
uncertain.—A saALE is not valid where the 
price is stipulated to be paid on the return 
of tho pilgrims, or, on the cufting of the 
grain, oron tho gathoring of the grapos, or 
un tho shearing of tho sheep,—because in 
nono of those cases is tho period absolutely 
determinato : contrary to the act of giving 
bail; for tho giving of bail, unt:l, any ofthese 
periods, is lawful ; because a small devree of 
uncertainty doos not invalidate a bail-bond, 
in the samo manner as it doos a contract of 
salo. 

But it is {valid where the time of payment 
is fixed by a. subsequent agreement.—IF, how- 
evor, a salo be made in an abs>oluto manner, 
and the sellor afterwards agree to receivethe 
price at any of the periods in question, it ts 
lawful, because, this stipulation not being 
included in the contract of sale, it becomes a 
stipulation with regard to payment of DEBT 
(not the prico), which admits of a smalldegree 
of uncertainty. 

A sale, invatin in consequence of stipulating 
an uncertain time of payment, recovers its 
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* This is also termed Mirhkan. A festival 
observed by the ancient Persians on the day 
of the autumnal equinox. 
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vilidity by removal of the uncerta'nty.— 
Ir a sale be nade, stipulating payment of the 
price at any of the periods above stated, and 
afterwards the purchaser and seller jointly, 
or the purchaser alone, remove the obətacle 
of uncertainty." price to the actual occurrence 
of the period stipulated the sale then be- 
comes valid. Ziffer maintains that, the sale 
being originally invalid, the subsequent 
removal of the obstacle cannot render it 
valid; in the same manner asa marriage 
Originally contracted for a fixed period would 
not become valid by rendering it perpetual. 
Theargument of our doctors is, that the 
invalidity of the sale, in this case, is merely 
because of the apprehension of the litigation. 
to which the uncertainty may give rise ; and 
ofcourse, when this uncertainty is removed, 
the sale remains valid. Moreover, as the 
uncertainty, in this case, relates only to an 
accidental circumstance, that is, to the period 
when the price is to be pai.l, and not to the 
price itself, which is one of the essentials of 
sale, the uncertainty is capable of being 
removed. It is otherwise where a person 
sells one dirm for two dirms, and afterwards 
relinquishes the additional dirm; for the 
sale does not in consequence of such relin- 
quishment become valid, since the invalidity 
related to the price itself, which is an essential 
of the sale. It is also otherwise in acase of 
marriage for a particular period, because 
this, in fact, is nota marriage, but a separate 
deed called Matat; and by no subsequent 
acts can one deed be transmitted into another 
eed. 

The sale of a saleable with an unsaleable 
subject is invalid.—Ir a person expose to sale 
a freeman and a slave, and sell them both in 
one contract, —or, in the same manner, sell 
a carrion goat,f and one that has been slain 
by the prescribed from of Zibby,—such sale 
according to Haneefa, is utterly invalid with 
respect both to the freeman and the slave, as 
in the first case, and the carrion, and slain 
goat (asin the second ;—and this; whether 
the seller have opposed a specific price to 
each or not (the two disciples are of opinion 
that ifa specific price be opposed to each, 
the sale is valid with respect to the slave, or 
the slain goat). 

But if the unsaleab’e subject be property, 
the sale holds gord with respect to the saleable 
subject.—Ir, on the contrary, a person unite 
in sale, an absolute slave and a Modabbir, or 
a slave that is his property, and another that 
is not, the sale is in either case lawful, with 
respectto the absolute slave, or the slave 
which ig his absolute property, in return far 
a proportion from the whole price stipulated. 

his is, according to our doctors (namely, 
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*By paying the price, or fixing the time of 
payment to some specific period, such as 
forty days for instance. 

_ Meaning any dead goat, not slain accord- 
ing to'LAWw. 
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Haneefa and the two disciples).—Ziffer is of 
opinion that the sale is not lawful in either 
case, with respect to either subject. The two 
disciples argue, that where a specific price 
is opposed to each particular subject, the 
invalidity of the sale extends only to that 
subject which contains a cause of invalidity 
(namely, the freeman or the carrion) but 
does not reach to the other subjects (namely. 
the slave or the slain goat) ;—in the sam: 
manner as where a person marries a strang: 
woman and his own sister by one contract, 
in which case the marriage is valid with 
respect to the stranger, although it be invalid 
with respect to his sister,—for that invalidity 
does not extend to the stranger ;—and so 
also in the case in question, It is otherwise 
where the price of each particular subject 
has not been specified ; for in that case the 
invalidity extends to the whole. Haneefa 
argues that there is a material difference 
between the two cases ;—namely, the case of 
joining in sale a freeman with a slave, and 
that of joining a Modabbir with a slave; 
because a freeman, as not being property, is 
utterly incapable of being included in a 
contract of sale; and as the comprehension 
of him in the sale necessarily establishes the 
condition of the acceptance of the sale with 
respect to him, it follows that the sale is 
invalid, because of the invalidity of ‘the 
condition: contrary to marriage, as that is 
not rendered invalid by an invalid condition. 
The sale, on the other hand, of a slave the 
property of another, or of a Makatib, Modab- 
bir, or Am-Walid, is merely suspended for 
these may be included in a contract of sale, 
as they are property.—whence it is that the 
sale of them may be carried into execution, 
in the case of the stranger's slave, by the 
consent of the proprietor,—in the case ofa 
mMokatib by his own consent,—and in the 
gase of a Modabbir or Am-Walid (in the 
opinion of the Elders) by a decree of the 
Kazee to this effect ;—but as it is to sup- 
posed that the proprietor of the slave, on 
account of his right to the subject of the sale, 
and the Mokatib, Modabbir, or Am-Walid, 
because of the claims established in their 
persons, will repel the sale, the sale therefore 
is cxecuted only with relalion to the absolute 
slave ; in the same manner as where a person 
purchases two slaves, of whom one dies 
previous to the purchaser taking possession 
of them; in which case the sale holds good 
with respect to the other. 


Section 
Of the Laws of Invalid Sales. 


In an invalid sale, the purchaser is respone 
sible, not for the price. but for the value, of 
the article, in case of its perishing in his 
hands, where he has taken possession of it 
by content of the seller.—Wuerever the 
purchaser, in an invalid sale, takes posses- 
sion of the goods,-with the consent of the seller 
‘then, provided both the goods and the, price 
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be property,® the purchaser becomes pro- 
prietor of the article sold, and remains 
responsiblo, not for the price, but for the 
value of the goods, in case they be destroyed 
in his possession. Shafei maintains that the 
purchaser does not become proprietor, al- 
though he take possession of the article, 
because an invalid sale is forbidden, and 
therefore cannot substantiate a right of 
roperty; besides, anything which is for- 
Bidden is not sanctioned by the Law, since 
prohibition is repugnant to ordinance ; an 
invalid sale, therefore, is in no respcct 
sanctioned by the Law (whence ıt is that 
the purchaser of goods does not become pro- 
prietor before seisin); and the case is con- 
sequently the same as if a person should 
sell something in exchange for carrion, or 
should sell wine in exchange for moncy. 
Our doctors, on the other hand, argue that, 
in this case, the essential of sale (nancely, 
an exchange of property for property), exists 
The subject of the sale, moreover, is property, 
and is therefore a fit subject. The buyer 
and seller also are both competent to the 
act :—and where all these circumstances 
exist, the sale is duly contracted. Besides, 
the prohibition is no way repugnant to the 
legality of the sale itself. because the pro- 
hibition relates only to an accessary circum- 
stance, namely an invalid condition ; the 
right of property. therefore, after seisin, 
accrues to the purchaser in virtue of th: sale 
itself, which is legal, and not in virtue of 
any matter which is prohibited, or contrary 
to the Law. The purchaser, moreover, does 
not become proprietor of the goods before 
seisin, fortwo reasons :—Frrst, because, al- 
though an invalid sale be a cause of right of 
property, yet it is a weak cause, and there- 
fore stands in need of the aid of seisin to 
give it effect; Szconpiy, because, if the 
purchaser become proprietor previous to 
the seisin, it would necessarily follow that a 
sanction is given by Law to the invalidity, 
whereas it is incumbent to remove the in- 
validity. With respect to the cases of a sale 
ofany thing in exchange for carrion, or of 
wine in exchange for money, the essentials of 
sale do not exist in either of these, as has been 
already demonstrated. It is established as 
a condition, in this instance. that the seis n be 
made with the consent of the SELLER : it is 
sufficient, however (according to a favour- 
able construction of the Law), if this consent 
be by implication ; as if the purchaser should 
make the seisin in the place of sale, and in 
resence of the seller. The reason fora 
avourable contruction of the law, in this 
particular, is, that as the seller, by the con- 
tract of sale, virtually empowers the purchaser 
to make seisin, and as the purchaser does so 
in his presence, without his making any 
objection thereto, it is therefore construed to 
bave been made with his consent: in the 
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same manner as the seisin of a gift, in the 
place where the deed of gift is executed, is 
valid according to a favourable construction 
of the law. It is also a condition, that both 
the goods and the return be property, in order 
that an exchange of property for property 
(which is one of the pillars ef sale) be estab- 
lished : for if this were not the case, the 
sale would be null, in the same manner as a 
sale in return for carrion, blood, the person 
of a freeman, air. or the like ; and hence if 
in these cases, the purchaser shou!d take 
p ssession of the goods with the consent of 
the seller still he is not responsible for 
them. 

And the value must be paid in money, or 
in a similar according to the nature of the 
article.-~-With respect to what was stated, 
that the seller “remains responsible, not for 
the price, but for the value of the gəods,” 
it relates only to sı c'i goods a3 are uf a nalure 
to be compensated for by money; for with 
respect tosuch as ere compensable by simi- 
lars, the purchaser, is responsible for a simi- 
lar; because that which is a similar both in 
appearance and in effect is a more equitable 
compensation than that which is similar in 
effect only. 

Either party may annul the contract be- 
for seisin..—IN an invalid sale, either of 
the parties, previous to the seisin, has the 
power of annulling the coniract, in order 
that the invalidity of it may be removed, 
‘The law is also the same after seisin, pro 
vided the invalidity cxist in the body of the 
contract If, however, the invalidity be 
occasioned by the addition of an invalid 
condition, the person stipulating the con- 
dition 1s allowed to annul it, but not the 
other party. 

A purchaser under an inualid sale may 
v.lidly s.ll the article, in wh.ch case his 
right of annulling the sale exptres.—Ir the 
«purchaser, in an invalid sale, take posses- 
sion of the article, and then sell it, in that 
case the second sale is valid,—as the first pur- 
chaser, having become proprietor in virtue of 
seisin, is fully competent to sell the article ; 
and, upon his so doing, the right of return- 
ing the article to the first seller expires :— 
First. Because the right of the individual 
(namely, the second purchaser) is connected 
with the second sale; an. the annulment of 
the first sale, in consequence of its invalid.ty 
is on account of the right of Gup* but the 
right of the individual has preference to the 
right of Gop, as the individual is neces- 
sitous, whereas Gop is not so ; SECONDLY. 
Because the first sale is legal in its essence, 
but invalid in its quality,—whereas the 
second sale is legal in point of both ; and it 
follows that the latter cannot be obstructed in 
its operation by the former ; and, THIRDLY, 
because the second sale is made with the 
virtual assent of the first seller, as the power 
to that effect was by him bestowed on the 
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first purchaser. It is otherwise where the 
purchaser of a house, in which there isa 
right of Shaffa. sells it to another; for therc 
the person entitled to the right of Shaffa has 
nevertheless just title to it; because it is 
the right of the individual, in the same 
manner as that of the second purchaser ; is 
equal to it in point of legality; and has not 
been forfeited by any power given by him to 
the purchaser to make the sale. 


The purchaser of a lawfu artice in return 
for one which is unlawful, may after posses- 
Sion dispose cf it as he sees fit; remaining 
responsible only for the value —Ir a person 
purchase and take possession of a slave, in 
exchange for wine, or a hog, and afterwards 
either emancipate him, sell him, or bestow 
him in gift, all of these acts are valid, 
because of the purchaser, in virtue of the 
Seisin, having become proprietor; and he 
is responsible to the seller for the vilue of 
the slave In the case of emincipation, as 
the property immediately ceases, the slave 
hecomes (as it were) destroyed, and hence 
proceeds the responsibility of the purchaser 
for the value. In the case of sale or gift, 
the responsibility arises from the right of 
returning him to the seller being annulled 
in consequence of these deels, as has been 
already explained. It is to be observed that 
pawnage, or the making a slave a Mokatib, 
is equivalent to sale, and therefore annuls 
the right of return to theseller. The re- 
demption of the pledge, however, or the 
Inability of the Mokatilb to perform his 
covenant, restores the right, because the 
bar to its operation is removed. 

The seller cannot resume the article until 
he return the purchase-money; and if the 
seller die, the purchaser is entitled to set up 
the article to sale, to indemm:fy himself for 
th: pice he has paid.—IN an invalid sale, 
the seller is not allowed to resume the goods 
from the purchase, until he shall have first 
restored the purchaseemoncy ; because the 
goods, being opposed to the purchase-money, 
are retained in the nature ofa pledge until 
the restitution of it. If the seller should 
die then the purchaser has a prior claim to 
the subject of sale; that is, he is permitted 
to take piyment of the price from the sale 
of the goods, giving the remainder (if there 
be any) to the other elaimants ; because, 
as he has a right in the goods superior to 
any other person, during the lifetime of the 
seller, he consequently has right preferably 
to the seller’s heirs or creditors after his 
decease ; in the same manner as the holder 
of a pawn. It is to be observed, that if the 
price was paid in dirms, the purchaser has a 
right to exact from the seller the indentical 
dirms he paid him; since the purchase- 
money: in the case of an invalid sule, re- 
mains in the hands of the seller in the 
nature of an usurpation. If, however, the 
identical dirms be not in his possession, then 
the purchaser is entitled to an equivalent. 

Case of an immoveable property, in which 
a change is wrought by a purchaser under an 
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invalid contract.—Ir a person purch.se a 
house by an invalid sale, and «fterwards 
convert it into a mosque, he is in that case 
responsible, according to Haneefi, for the 
value of house. This is also related by 
Aboo Yoosaf, in the Jama Sagheer, as the 
Opinion of Haneefa ; ‘but he afterwards 
entertained doubts respecting it. Tne two 
disciples maintain that the house must be 
restored to its original state, and th-nre- 
turned to the seller. The same difference 
of opinion obtains, it the purchaser should 
plant trees in the court-yard of the house. 
The argument of the two disciples is that 
the right of the neighbour® is of weaker 
consideration than the rgt of the seller 
(whence it is that the right of a neighbour 
requires to be supported by decree of the 
Kaze, and af-o, that it becomes null, by 
any delay in the demand of 1t,—neither of 
which is the case with respect toa selier’s 
right); andas the right of the neighbour, 
which ıs the weaker right, woul! not be 
annulled by the conversion of the house into 
a mosque, it follows that the right of the 
seller, which is the stronger, 1s not thereby 
annulled a fortiori. The argument of Haneefa 
is, that the act of building or planting pro- 
ceeds on an idea of perpetual possession ; 
that the purchaser in so doing acts in virtue 
ofa power to that cffect which he holds 
from the seller; and that therefore the same 
has noright to the restitution, in the same 
manner as in the case of its being resold 
by the purchaser. It is otherwise with the 
rizht of a neighbour, as he does not give 
power to the purchaser to build or plant 
on the place over which his right extends ; 
whence it is thatif the purchaser had either 
bestowed it ina gift, or sold it, his right to 
neighbourhood would nevertheless still have 
remained in force. Aboo Yoosaf, who re- 
ported what is here advanced as the opinion ° 
of Haneefa on this subject, afterwards diss 
trusted his memory, as has been already ob- 
served. Mohammed, however, in treating 
of Shaffa,t expressly infers the difference of 
opinion here recited ;—for, he says, ‘‘wheré 
a purchaser, under an invalid sale, builds 
upon the ground he has purchase , the 
neighbour has no right of Shaffa therein, 
according to the two disciples, any more 
than previous to the purchase.” Now as 
Haneefa, on the other hand, has maintained 
that in such case the neighbour is entitl24 
to take the place, npon paying the value, 
in virtue of his right of Shaffa, it clearly 
follows that in his opinion the right of the 
seller is annulled ; because it is on this cir- 
cumstance that he founds his opinion of the 
existence of the right of Shafta, since, so 
long as the right of the seller remains in 
force, that of the neighbour cannot take 
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ciples, the right of the seller is not destroyed 
by the building of the purchaser, and there- 
fore the claim of Shaffa does not take place. 

The profit acquired by the purchaser, upon 
a definite article, purchused under an invalid 
contract, must be bestowed in charity.—Ir a 
person purchase a female slave (for instance) 
by an invalid contract, and take possession 
of her, and the seller take possession of the 
purchase-money, and the purchaser then dis- 
pose of her, by sale, to another person at a 

rofit, itis in that case incumbent on him 
the purchaser] to bestow in charity the profit 
so acquired :-—but if the first seller should 
have acquired a profit upon, or by means of, 
the purchase-money, he is not required to 
bestow such profit in charity. 
this distinction is that as the female slave 
(for instance) is a definite article, the second 
contract of sale relates identically to her, 
and the profit acquired by the sale of her is 
accordingly base.—Dirms and deenars, on 
the other hand, are not definite in valid con- 
tracts; and as the second contract is of a 
valid nature. it consequently does not relate 
to them identically, and accordingly the 
profit acquired by them is not case. This 
distinction however, obtains only where the 
baseness is founded on the invalidity of the 
right ; for where it is founded on the abso- 
lute non-existence of right of property. 

And so also, profit acquired upon any 
article in which no right of property exists.— 
(As where, for instance, a usurper acquires 
a profit: upon the property he has usurped),— 
there is no difference whatever ;—that 1s, 
from whichever subject the profit is obtained, 
it ig unlawful and must be bestowed in 
charity ;* because, where a person sells an 
article, the identical property of another 
(such as any article of household goods), the 
contract of sale relates to that sctual article, 
and the profit acquired by it is accordingly 
unlawful ; where, on the other hand, a per- 
son purchases a thing with money belonging 
to another, although the contract do not relate 
to that actual money (since, if other money 
were given instead of it, the contract never- 
theless holds good), still, however, there is a 
semblance of the contract relating to that 
particular money ; for if he were to give that 
actuel money to the seller, the article pur- 
chased in return would remain appropriated 
to him): or if, on.the contrary, he were only 
to point to that money, and then Five other 
money instead of it, the amount of the price 
of the article is. virtually, in that moni i— 
for this:reasOn, therefore, there is a semblance 
ofthe contract relating to that money, and 
consequently that the profit is acquired by 
means .of the .property .of another person. 
Now, as the basengsa occapiongd by an in- 
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validity of right is of less moment than that 
occasioned by the absolute non-existence of 
right, it follows that the baseness occasioned 
by the invaldity in the right of property 
occasions a semblance of haseness in any- 
thing in which the absolute non-existence of 
right occasions actual baseness (and that is 
anything of a definite nature, such as a slave 
girl, for instance, as in the case in question) ; 
—and, onthe other hand; that it occasions 
an apprehension of a semblance of baseness 
in anything in which the absolute non-exist- 
ence of right occasions only a semblance cf 
baseness ;—and regard is had to a semblance 
of baseness, but not toan apprehens on of a 
semblance.—It is to be observed that if a per- 
son claim a debt from another of a thousand 
dirms, and obtain payment of the same, and 
both parties afterwards agrce that the debt 
was not due,—in that case the profit which 
the claimant may in the meantime have ace 
quired by possession of the money is lawful to 
him ; because the baseness, fin this instance, 
is occasioned by invalidity of right: for this 
reason that the debt had been owing in con- 
sequence of the demand of the claimant, and 
the defendant’s acknowlecdgment of it ; and 
it afterwards appears that this debt is not 
the right of the claimant, but of the other 
(namely, the defendant): still ‘however, the 
thousand dirms which the claimant took in 
satisfaction for his demand have become his 
property, as the satisfaction for a claim be- 
comes the property of the claimant, although 
it be under an invalid right :—and as the 
basencss, in this instance, is occasioned by 
the mere invalidity of right of property, and 
not by the ahsolute non existence of that 
tight, it consequently cannot operate, nor 
have any effect with respect to a thing of an 
indefinite nature, such as money, for instance. 


X Section. 
Qf Sales and Purchases which are Abomi- 
nable. 


It is abominable to enhance the price of 
merchandise by a fictitious tender of a high 
price.—T i£ Prophet has prohibited the prac- 
tice of Najish,—that is, the enhancement of 
the price of goods, by making a tender for 
them, without any intention to’ purchase 
them, but merely to incite others to the offer 
of a higher price The Prophet has also pra- 
hibited the purchase of a thing which has 
already been bargained for by another; but 
this prohibition supposes that bpth parties 
had before come tod mutual agreement ; for 
otherwise there is no impropriéty in such 
subsequent purchase. ' 

Or, to anticipate or fovestall' the market.— 
Tue Proprer has also prohibited an dntici- 
pation of the, market,—as where people meet 
the caravan, at a` distance from the city, with 
a view of' purchasing the grain brought by 
the merchants, in order to sell it to'the people 
of the city’ at an enhanced price. This pro- 
hibition, however, proceeds‘on a supposition 
that the forestallers deceive the merchants 
with respect to the price ‘of grain ‘ih the-city: 
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for otherwise there is no impropriety in this 
practice. 

Or to enhance the price of grain. in towns, 
by a citieen selling fer the farmer.—THeE 
Propuet has also prooibted a citizen from 
selling for a countryman; as where, for in 
stance, a countryman brings erain or other 
goods into a city, and one of the citizens 
takes care of 1t, and acts as his agent, in 
order that he may sell it at a high price to 
the people of the city. Some have given a 
different exolanation of this prohibition, by 
supposing it ‘to allude to a citizens selling 
anything ata high price to a countryman: 
but in the Fattahal Kadeer of Monjtibba the 
former is mentioned as the most authentic 
explanation, It is to be ob erved, however, 
that this prohibition supposes that a scarcity 
of grain prevails in the city, as otherwise 
such concluct is not improper 

Or to buy or sel ona Friday —Ir is abo- 
minable to buy or sell on a Friday,* after 
the crier proclaims the hour of prayer, be- 
cause Gop has said, in the Koran, ‘WHEN 
YE ARE CALLED TO PRAYER, ON THE DAY OF 
THE ASSEMBLY, HASTEN TO THE COMMFMO 
RATION OF GOD. AND LEAVE MERCHANDIS- 
ING.” Moreover, if at such time purchase 
and sale were allowed, an absolute duty 
(namely, attendance at prayers) would 
necessarily be omitted. It is to be observed, 
however, that although ruch purchases and 
sales be abominab'c, still they are not in- 
valid ; for the invalidity, in such instances, 
exists with respect merely to points that are 
extraneous and ad itiona!, and not with re- 
spect to the essentials of the contract nor 
with respect t» the establishmeny of any con- 
dition essential to its dbligation. 

Merchandise may be set un for sale to the 
highest biduer,— A saLe to the highest bidder 
is not abominable. Thus, ifa merchant, for 
instance, having shown his wares to a pur-e 
chase, should receive from him a tender for 
them but, before he had expressed his ac- 
quiescence, should receive a higher tender 
from another, in that case it is not abomin- 
able in him to sell them to the latter; be 
cause the Prophet sold € cup anda sheet to a 
higher bidder ; and also, because sales of this 
kind are for the interest of the poor. 

, Itis abominable to separate two infant 
slaves (or an infcnt and an adult), related 
within the prohibited degrees, by a sale of 
one of them.—IT is abominable for a person 
possessing two infant slaves, related to each 
other within the prohibited degrees, to sepa- 
rate them from-each other; and the rule is 
the same where one of them is an infant and 
the other an adult. . This decision is founded 
on a declaration of the Prophet, ‘‘ Whosoever 
causes a separation between 'a mother and 
her children, shal! himself, on the day of 
judgment, be separated from his friends by 
Gop.’’ It is, moreover, related that the 
Prophet gave two infant ‘brothers to Alee, 
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and aflerwards inquired of Alee concerning 
them, and being answered by him, that “he 
ead sold one of them,’’ the Prophet then said 
‘‘take heed! take heed!” and repeatedly 
enjoined him to take him back. Besides, 
one infant naturally conceives an attachment 
to another, and an aduld person participates 
inthe sorrow of an infant, and hence the 
separation of tiem in either case argues a 
want of te: dern:ss to a child, which has been 
reprobated n the traditions, where it ıs de- 
clared, ‘‘Whosocver coes not show tender- 
ness to a CHILD, and respect to an ELDER, 13 
not of may peopile,’’ A separation, therefore, 
eithar between two infants, or between an 
adult and an infant, is prohibited. It it to 
be observed that the cause of the prohibition, 
in this instance, is affinity withn such a 
degree only as prohibits narriage between 
tne slaves in question, and not genera affi- 
nity, for which reason any distant relation, 
such as a step-mother, or one prohibited by 
fosterage, or by affinity with the fosterer, are 
not included; nor the son of the uncle; nor 
any one that is not within the prohibited de- 
grees Neither are a husband and a wife 
included ın this prohibition, notwithstanding 
they be bcth infants, and they may conss- 
quently be separated, because the tradition 
which contains the proht ition, as being con 

trary to analogy, must therfore be observed 
in its literal sense; that is, ıt must be applied 
to such only a3 are within the prohibited de- 
grees. Moreover, in the aforersaid traditign, 
both relation are required to be the property 
of one master : if, therefore, one infant bras 
ther belong to Zeyd, and another intant 
brother to Omar, each is at liberty to sell hig 
respeclive property. 

Unless in the pursuance of an intlispensable 
duty, or in cases of unavoidable necessity.— 
It is allowed, likewise, to esparate two in- 
fant slaves related to each other, if with a 
view to fulfil an incumbent duty, as where 
one of the two commits a crime, and 1s given 
up, as a compensation for such crime, to the 
avenger of the offence. In the same manner, 
also, one of the two may be sold, for the pay- 
ment of a debt incurred by him in the course 
of purchase and sale, in consequence of his 
heing a privileged slave,—or, by the destruc- 
tion of the property of another,—in either of 
which cases that slave may be sold alone, in 
discharge of the debt, although this induce a 
sevaration, So also, it is lawfut to return 
one of the two to the seller of them, in case 
he should prove defective. The adjudication, 
in all these cases, proceeds on this principle, 
that the object of the Prophet in this prohi- 
bition was to prevent an injury to the infants 
without detriment to the proprietor ;‘an ob- 
ject which, if the prohibition were extended 
to these cases. must necessarily be'defeated. 

But such sale is nertheless valid.—Ir ia 
to be observed, however; that if a person 
separate one infant from another, or an in- 
fant from an adult, by selling one of them’ 
such sale is.valid-: yet still. the act of- sep 
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Aboo Yoosaf, that a sale of this nature is 
invalid only where the relation of patrernity 
(such as mother and son, for instance) exists 
between the parties ; but that in all other 
cases itis valid. Another report, from Aboo 
Yoosaf, mentions that sales of this nature 
are invalid in all cases where the separation 
is abominable, because of the tradition al- 
ready mentioned with respect to Alee ; for 
the Prophet positively enjoined him to take 
back the salve he had sold, whence it may be 
inferred that he considered the sale as in- 
valid, since a return of the commodity is not 
admitted but in an invalid sale. The reason- 
ing of Haneefa and Mohammed is that, in the 
case in question, the sale is transacted by a 
competent person, and with respect to a fit 
subject : it is therefore valid; and the abo- 
mination does not apply to anything except 
what is merely a concomitant, or immediate 
effect of the sale, namely, the distress occa- 
sioned to the two infants, whichis a degree 
of abomination exactly equivalent to that of 
a person purchasing a thing over the head of 
another, from whence no invalidity arises. 
Moreover, the order of the Prophet to Alee to 
take back the slave must be construed either 
into a dissolution of the sale, or a repurchase 
of the slave from the person to whom he had 
sold him. 

Adult slaves may be separated without 
offence.—It is not abominable to separate 
two slaves that are adults, notwithstanding 
they be related within the prohibited degrees; 
for this case falls not under the ordinance 
before mentioned; and there is an authentic 
tradition of the Prophet having occasioned a 
separation between Maria and Sireen, two 
female slaves that were sisters. 


CHAPTER VI 


OF AKALA, OR THE DISSOLUTION OF SALES. 

Definition of Akala —Axata literally 
signifies to cancel.—In the language of the 
saat it means the cancelling or disolution of 
a sale. 

A sale may be dissolved in consideration of 
an equivalent to the price.—Tue dissolution 
of a sale is lawful, provided it be for an equi- 
valent to the original price, because the Pro- 
phet has said ‘‘whosoever makes an AKALA 
with one who has repented of his bargain, shal! 
receive an AKAaAxa of his sins from Gop, on 
the day of judgment ;’’—~—and also, because, 
as the contract of sale comprehends the 
rights of both parties, namely, the buyer 
and the seller, they have therefore the power 
of dissolviig such contract, to answer their 
own purposes. 

But not for anything greater or less.—Ir, 
however, either a greater or less sum than 
the original price be stipulated as the condi- 
tion of the dissolution, such condition is null, 
and the dissolution holds good ; and the seller 
must return to the purchaser a sum equal to 
the original price.—It is a rule with Haneefa, 
that a dissolution is a breaking off of the 
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contract with respect to both the parties, 
buta sale de novo with respect to others, 
If, therefore, the breaking off be impractic- 
able, the dissolution is null. —According to 
Aboo Yoosaf, on the other hand, it is a sale 
de novo : but ifa new sale should from any 
cause be impeccable, then it must be con- 
sidered asa breaking off : and in case of that 
also being impracticable, the dissolution then 
becomes null.—The 0 xinion of Mohammed is 
that it is a breaking off ; and in failure of 
this, from impracticability, a sale de novo; 
and in case of that also being impracticable, 
it is null.—The argument of Mohammed is 
that Akala, in its literal sense, significs dis- 
solution ; and, inits constructive sense, sale 
(whence it is a sale de novo with relation {to 
all others than the parties): it is thercfore 
regarded as a dissolution or breaking off, 
agrecabiy to the literal meaning of the term ; 
or, if the breaking off be impracticable, it is 
regarded asa sale, agreeably to the construc. 
tive meaning.—The argument of Aboo Yonosaf 
is that Akala means an exchange of pronerty 
for propeity with the mutual consent of the 
parties, which corresponds with the defini- 
tion of sale, and is also subject to the same 
rules ; whence it is that, in case cf the loss of 
the wares in the possestion of the purchaser 
after the conclusion of the Akala, or dissolu- 
tion, it [the Akala] is null; and also, hat 
the sell is allowed so return the wares“ to 
the purchaser in cafe of their having been 
blemised or become defective whilst in the 
hands of the purchaser; and that the right 
of Shaffa is also established by it —Hancefa, 
en the other hand, argues that Akala means 
a dissolution, or breaking off, and cannot, by 
any construction of it, supposed to mean 
sale, although the breaking off should be im- 
practicable ; because sale and dissolution are 
terms of opposite import, which no one word 
can be supposed to bear :—if, therefore, the 
breaking off be impracticable, the Akala is 
null, With regard to its being a sale de 
novo, in relation to others, this is a mere 
matter of necessity, as to them it exhibits 
similar effects with sale : that is to say, the 
seller, in virtue of the Akala, becomes again 
proprietor of the wares ; and it is accordingly 
a sale with respect to all others than the 
seller and purcha:er, for this reason, and not 
hecause of the meaning of the word, which 
in reality isthe opposite of cale —Such are 
the opinions and arguments of our three 
doctors with regard to Akala —Hence it 
appears that in a stipulation be made, that 
the seller shall return to the purchaser a sum 
greater than the original price, the dissolu- 
tion, agreeably to the tenets of Haneefa, 
would hold good to the amount of the origi- 
nal price ; because (according to his tenets) 
Akala is a dissolution; and a dissolution 
cannot possibly relate to the excess, as there 
is no sale which might be opposed to such 
excess ; and it is impossible to dissolve what 
does not exist :—the condition, therefore. is 
invalid, but not the dissolution, as that is 
not rendered null by involving an invalid 
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condition.—It is otherwise with reepect to 
sale (that is, the sale of one prrm for two 
DIRMS, for instance),—for if a person should 
sell one dirm for two dirms, such sale-would 
be invalid ; nor could it be construed as ex- 
isting with respect to one dirm, and as null 
with respect to the additional one, so as to 
render such sale lawful ; because the estab- 
lishment of an excess in sale is possible, as 
that is an establishment to a matter as yet 
unestablished, and it is no way difficult to 
establish an unestablished point : but if the 
excess dirm were established, it would in- 
duce usury :—a sale of this nature, there- 
fore, is invalid. —The conclusion therefore is. 
that the dissolution in qu2stion is valid, but 
the condition is otherwise. The law is also 
the same where a stipulation of smaller 
amount than the original price ts made ; that 
is to say, the dissolution holds good, but the 
condition is void ; because the sale being 
established with regard to the original price, 
and the deficiency not then existing. it fol- 
lows that the dissolution can apply only to 
what does exigt.—namely, the original price, 
—since it is impossible to dissolve what does 
not exist.—If, however, this deficiency be 
stipulated on account ofa defect which had 
taken place in the wares, it is lawful.—In 
the opinion of the two disciples, the stipula- 
tion of a sum exceeding the original price, in 
a dissolution, amounts toa sale .—according 
to Aboo Yusaf, because (as has been already 
explained) he considers Akala as a sale :— 
and also according to Mohammed because, 
although he be of opinion that a dissolution 
is a breaking off, yet he has said that, in case 
of the impracticability of a breaking off, it 
must be considered as a sale; and as the 
dissolution in question is of that nature, he 
is therefore of opinion it is a sale,—With 
respect toa dissolution in which is stipulated 
an amount less than the original price Aboo 
Yoosaf (proceeding on his general opinion 
concerning dissolutions), considers it as a 
sale : but in the opinion of Mohammed it is a 
dissolution with respect to the whole of the 
original price ; because he considers the defi- 
ciency to be a silence maintained with respect 
to a part of the price; and as the dissolution 
would have been valid ifa silence had been 
maintained with respect to the whole, so it is 
in a superior degree valid when the silence 
is mantained only with respect to a part. 
A dissolution, stipulating a smaller sum 
than the original price, ina case where the 
wares have been blemished in the hands of 
the purchaser, is considered by Mohammed 
as a dissolution ; the deficiency being opposed 
to the blemish. 

Dissolution, in consideration of an equiva- 
lent of a different kind, isa breaking of.— 
Ir a dissolution be agreed upon, stipulating, 
in lieu of the original price, an equivalent of 
a different kind, it is a breaking off,* accord- 


a 


*And consequently valid, as it completely 
nnuls the contract. 
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ing to Huneefa, for the original price ; and 
the stipulation of a different kind is nuga- 
tory. The two disciples consider this dissolu- 
tion asa sale, founding their opinion on their 
ideas of the natute of dissolution, as already 
explained. 

The sale of a female slave cannot be an- 
nulled after she has borne a child.—Ir a 
dissolution of sale take place with respect 
to a female slave who had borne a child 
whilst in the possession of the purchaser, it 
is null, according to Haneefa, because (agree- 
ably to his tenets) a dissolution is a breaking 
off ; and the birth of the child is preventive ot 
a dissolution, as thisisa supervenient addi- 
tion of a separate thing; and such addition 
after seisin, prevents a dissolution of the 
bargain.—This dissolution, however, is con- 
sidered as a sale by the two disciples. 

A sale may be dissolved previous ta de- 
livery and seisin of the article—Tue disso- 
lution of a sale previous to taking possession 
or the aricle sold, whether of a moveable or 
immoveable description, is a breaking off, 
according to Haneefa. According to Aboo 
Yoosaf, it is a breaking off with regard to 
moveable property only, because a sale of 
moveable property, previous to taking posses- 
sion of it, isnot lawful, and hence a dissolu- 
tion with respect to moveable property, pre- 
vious to the seisin of it, cannot be con- 
siljered as a sale, and is consequently a 
breaking off. A dissolution with respect to 
immoveable property, on the contrary, pre- 
vious to the taking possession of it. is a sale 
(according to Aboo Yoosaf), as he holds that 
the sale of immoveable property, previous to 
the seisin of it. is lawful. 

Tue loss or destruction of the wares is a 
bar to the .egality of a dissolution, but not 
the destruction of the price ; because a dis- 
solution is the breaking off of sale ; and the 
breaking off of a sale rests upon the existence 
of the sale; and this again relates to the 
wares, not to the price. 

Barter may be dissolved, after a destruc- 
tion of one of the subject —IN cases of 
Mookayeza, or a sale of goods for goods,* a 
dissolution agreed upon after the destruction 
of one of the two subjects is valid; because 
each of them falls under the description of 
the subject of the sale; and applying this 
term, therefore, to the one that remains, it 
follows that the dissolution is lawful, because 
of the existence of the subject of the sale. 


CHAPTER VII. 


OF MOORABIHAT, AND TAWLEEAT, THAT IS, 
SALES OF PROFIT AND OF FRIENDSHIP.T 
Definition of Moorabihat and Tawleeat. 
MoorasBinaT, or a sale of profit, means 
That is, barter:—the term by which 
Mookayeza will be hereafter always ex- 
pressed. 
tMoorabihat and Tawleat are technical 
terms, which (like many others in this work) 
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the sale of anything for the price at which it 
was before purchased by the seller, with the 
superaddition of a particular sum by way 
of profit. Tawleeat, or a friendly sale, is 
where one person sells any thing to another 
for the exact price which he himself paid 
for it. Both these modes of sale are lawful ; 
because the conditions essential to the vali- 
dity of a sale exist in them ; and also, be- 
cause mankind stand in need of them. For 
example, a man who has himself no skill in 
making purchases is necessitated to confide 
in a purchase froma person skilled in such 
matters; in other words, he wil) purchase 
the article from this person at the same 
rate at which he had purchased it, without 
allowing him any profit upon it, as in a sase 
of Tawleeat, or friendly sal2,—or, he will 
purchase it from him at the same rate at 
which he had purchased it, allowing him an 
addition, by way of profit, as ina case of 
Moorabihat, or profitable sale ; and this will 
leave him satisfied and at ease in his mind ; 
since a person destitute of skill is by either 
of these modes secured from fraud, whereas, 
following any other mode, he would be 
exposed to great imposture. Mankind, 
therefore, having occasion for both these 
modes, they are both permitted :—and as, 
in both instances, the purchaser is under a 
necessity of placing an abso' e confidence 
in the word of the seller, who is skilled in 
the business of traffic, it is therefore incum- 
bent on the seller to be just and true to his 
word and to abstain from fraud, or from 
the semblance of fraud. Fraud is where a 
person avers that he had purchased a certain 
thing for twelve dirms, when. in fact, he 
had only paid ten dirms ; and the semblance 
of fraud is where a person sells any thing 
by a profitable sale stipulating prompt pay- 
ment, when, in reality, he had himself pur- 
chased the same thing on credit. 

They require that the price consist of simi- 
lars ; or, if otherwise, that the person who 
enters into the agreement with the purchaser 
should have obtained possession of the price 


do not admit of a literal translation. Neither 
is the definition of them, as here given (ac- 
cording to the Persian version of the Hedaya) 
completed satisfactory. In the Arabic copv, 
a Moorabihat is defined to mean ‘‘a transfer, 
made by the proprietor, under the original 
contract, at the original price, with the addi- 
tion of a profit, ’—and Tawleeat “a transfer, 
by the proprietor, under the original con- 
tract, at the original price, without an addi- 
tion of profit.” Hence it would appear that 
in a case of Moorabihat, the contract [of 
Moorabihat] refers itself merely to the profit 
agreed for, and not (as in other sales) to the 
whole price to be paid, since that (exclusive 
of the profit alone) is determined by the 
nature of the contract, without specification ; 
and that, ina case of Tawleeat. on the other 
hand, the contract [of Tawleeat] refers itself 
to the original price, since that is fixed at the 
prime cost, from the nature of the contract. 
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in the interim : but the profit agreed for my 
be in money orspecific articles of weight, oy 
measurement of capacity, and must be stivy. 
lated upon the whole price, generally, and 
not proportionably upon its parts.—PrRor,r- 
ABLE and friendly salves are lawful only where 
the price of the wares is of the description of 
similar such as dirms and deenars, for in- 
stance ; because, if the price stipulated be an 
article of whioh the unities are not similar 
(such asa slave, for example), if follows that 
the purchaser becomes proprietor of the 
the purchaser becomes proprietor of the 
wares for a price of which the value is un- 
known, a circumstacce which induces ille- 
galitv inasale. If, however, the purchaser® 
should, in the mean time, have acquired pos- 
session of the price (as if, for instance, the 
price be a slave, and that identical slave be 
then the property of the purchaser), in such 
case a sale of friendship is lawful ; and also a 
sale of profit,—provided the profit be stipu- 
lated in money, or in articles estimable by 
weight, or measurement of capacity, which 
are described and ascertained ;—because the 
purchaser is in this case enabled to make 
delivery of the thing which he has rendered 
obligatory on himself. It 1s not lawful, ina 
sale of this nature, to stipulate a profit pro- 
portionate to part of the price (such as a 
profit of one dirm upon ten, two upon twenty, 
and so forth), because the particular value of 
the price [the slave] not being ascertained, 
this could not be carried into practice :— it is 
necessary, therefore, to stipulate a general 
profit upon the whole pr:ce. 

All intervening expenses which enhance the 
value of the article may be added ta the prime 
cost.—ItT is lawful for the sellers,t in a pro- 
fitable or friendly sale, toadd to the capital 
sum] the wages of the bleacher, the dyer, or 
the figurer (of cloths), the spinner (of cotton 

eor wool), or the porter (of wheat, and so 
forth)—because it isa custom amongst mer- 
chants to add such expenses to the capital 
sum ; and also, because whatever is the cause 
of an increase either to the substance of the 
thing puschased, or to the value of it, is an 
addition to the capital : this, moreover, is a 
general rule, apdlying to all the articles here 
mentioned ; for the dyeing, figuring, or spin- 
ning is an increase to the substance of the 
article; and the bleaching of linen, or the 
porterage of wheat, and so forth, is an 
Increase to their value because cloths are 
rendered more valuable by being bleached 
and the price of wheat various in different 
places. It is requisite that the seller, in 
making or ineluding such addition, should 

*Meaning the person who enters into the 
Tawleeat or Moorabihat agreement with the 
first purchaser. 

{Meaning the party who first purchased 
the article, and then agrees to transfer it by 
Tawleeat or a Moorabihat. (The terms seller 
and purchaser are thus to be understood 

throughout this section ) 

TArab., Ras Mal: meaning (in this place) 
the prime cost or original price of the article. 
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say, ‘‘this article hasc st meso much,” and 
not, '‘I have purchased this at such a rate,” 
because the letter assertion would be false. 
It is to be observed that the driving of goats 
from city to cty is equivalent to the por- 
terage of wheat: but neither the wagzs of 
the shepherd. nor the rent of the house in 
which the wares are kept, is to be included, 
as no increase with respect either to the sub- 
stance or the value arises from these circum- 
stances: neither are the wages of a teacher 
of the Koran, or the like, to be included.* 
because the increase of vaiue obtained by 
instruction is acquired through the wisdom 
and ability natually ex.sting in the scholar, 
which last is the immediate cause of an ın- 
crease of value :—the charge, thercfofe, must 
Le placed to the head ot the wisdom, or 
ratural ability, which is the immediate 
cause and not to the teaching, which isa 
remote cause. 

In case of an over-statement of the price 
the purchas-r may undo the bargan.—IF, in 
a sale of profit, the purchaser sbould discover 
that the seller had practised a fraud in 
stating the price of the wares, in such case, 
according to Haneefa. the purchaser 1s at 
liberty either to adhere to or undo the 
bargain, as he pleases. 

Or (in Tawleeat) deduct the excess —AND 
in case such fraud should be practised in a 
sale of f:iendship, tie purchaser is at liberty 
to deduct the amount of the fraud from the 
price. Aboo Yoosaf is of opinion that a 
deduction proportionate to the fraud must 
be made in either case ; but that, ın the sale 
of friendship the deduction 1s made trom the 
price ; and ın a sale of profit, from both the 
price and the profit. Mohammed maintains 
that ın both cases the purchaser has the 
option of adhering to or relinquishing the 
contract as he pleases:—for he argues that 
the meution of the price is to be regarded, a» 
that is known; and the mention of friend- 
ship or profit, is made witha view to incite 
desire, and is therefore to be considered as 
the inducement, in the same manner as the 
inducement of security against a blemish 
or defect : and consequently, if the induce- 
ment fail, the purchaser is at liberty with 
respect to the contract. The argument of 
Aboo Yoosaf is that, in cases where friend- 
ship or profit are mentioned, it is an essen- 
tial that friendship or profit be established :— 
whence it is that the sale in question is con- 
cluded, if the seller say to the purchaser, ‘‘I 
have sold this thing to you, by way of friend- 
ship, for its original price,’’—or, ‘I have 
sold this thing to you for a profit on its 
original price,” provided its original price in 
both cases be known and ascertained: Now, 
such being the case, it necessarily follows 
that a deduction must be made in proportion 
to the fraud of the purchaser, in order that 
‘Fawleeat or Moorabihat may be established : 
—in a case of Tawleeat the deduction is made 


“In the sale of a slave. 
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from the price; and ina case of Moorabihat 
from the price and the profit. The argument 
of Haneefa is that if, in a sale of friendship 
no deduction be made for a fraud, the de- 
scription of Towleeat no longer appertains 
to it, s nce the price, in such a case, must 
otherwise exceed the original price and con- 
sequently the transaction, which is supposed 
a transaction of friendship, would be altered 
inits nature ; a dedustion is therefore ad- 
judged :—if, on the other hand, no deduc- 
tion were made in a profitable sale, yet the 
sale would still retain its original nature of a 
profitable sale, with the difference only of 
the extent of it; for which reason the pur- 
chaser is at liberty to abide by or undo the 
contract as he pleases. Hence if, ina pro- 
fitable sale, after the purchaser had become 
acquainted with the fraud, the wares should 
be lost or destroyed ın his possession,—or, if 
they should have contracted some blemish 
preventive of a di-solution of the sale, the 
purchaser is responsible, according to all 
the most authentic traditions, for the whole 
price,—since in such a case no proportion 
whatever of the original price is opposed to 
the option of the purchaser so that he might 
deduct such proportion, because of the de- 
struction of his option :-~as hoids in cases of 
option of inspection or condition of option. 
It is otherwise in cases of option of defect ; 
for there the clatm which the purchaser has 
on the seller relates to a loss with respect to 
the wares, arising from a defect; and a de- 
duction is accordingly made from the price 
on account of such loss, provided it be notin 
the power of the seller in anv other way to 
repair such loss arising from defect. 


A profit be a Moorabihat sale cannot be 
twice obtained upon the same article,—Ira 
person purchase cloth (for instance), and 
afterwards dispose of it to another by Moora- 
bihat, and then repurchase it from that other 
at the price for which he had originally pur- 
chased it, in that case, if he should again 
wish to sell it by Moorabihat, it is necessary 
that he deduct from the price fixed inthe 
last sale (calculating that at the rate of price 
in the first sale) the sums of the profit he 
acquired in the intermediate sale :—but if 
after such deduction nothing remains, he is 
not allowed to sell it by Moorabihat. This 
is according to Haneefa. The two discipl-s 
maintain that it is lawful for him to sell it 
with an addition of profit grounded on the 
last sale. Toexemplify this case :—suppose 
that a person purchases cloth at ten dirms, 
afterwards sells it to another for fifteen 
dirms, and again purchases it from that 
other for ten dirms , in this case, if he should 
wish to resell it by way of profit, he must 
fix the price at five dirms, being what in 
reality the cloth has cost him, and what he 
ought therefore to found a profit upon :— 
suppose, on the other hand, that a person 
purchases a piece of cloth for ten dirms, and 
having sold it to another for twenty dirmi 
afterwards repurchases it from that other fos 
the original price, namely. ten dirms ; in thi 
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case he is not entitled to sell it again with an 
addition of profit. Thetwo disciples main- 
tain that he is in both cases entitled to‘sell 
it for a profit on the last price, namely, ten 
dirms, and their reasons are, that he repur- 
chase is a new contract, and has no connexion 
with the effects of the former sale ; and that 
therefore a profit may be imposed, founded 
on the second contract ; in the same manner 
as if the second purchaser should sell it toa 
third purchaser, and the first purchaser re- 
purchase it from the third one, in which case 
it would be lawful for the first purchaser to 
sell it at a profit on the last price, and so also 
inthe case in question. The argument of 
Haneefa is, that in the case in question, there 
isan apprehension of the first profit being 
obtained by means of the second contract. 
since until the person repurchased the cloth 
there was a possibility that he might return 
it upon the seller’s hands in consequence of 
a defect, and that his [the seller’s] profit 
might thereby have been lost, although upon 
his repurchasing it from the purchaser, this 
possibility vanishes, and the profit remains 
confirmed and established. The apprehen- 
sion, however, had existed; and in Moora- 
bihat sales apprehension is regarded as equi- 
valent to certainty, out of caution (whence it 
is that a profit of this nature is not allowed 
upon anything given in composition ; in other 
words, if a person be indebted to another to 
the amount of ten dirms, for instance, and 
he compound the debt with his creditor by a 
piece of cloth, it is not lawful for the creditor 
to sell this cloth at a profit of this nature 
overand above ten dirms, because in the 
composition it is to be apprehended that the 
value of the cloth was short of ten dirms, as 
composition is founded upon remission of a 
part).—In the case in question, therefore, 
the seller, because of the apprehension above 
stated, appears, in consequence of the second 
contract, to have purchased five  dirms, 
together with the cloth, for ten dirms; he 
must therefore deduct five dirms from the 
whole and declare that “the cloth has fallen 
to him for five dirms ;” and take his profit 
upon those five, It is otherwise where the 
second purchaser sells the cloth to a third 
person, and the first seller then repurchases 
it from this person: for in this case the 
acquisition of the first profit is confirmed 
and established by means of the second pur- 
chaser’s having sold it into the hands of 
another, and not by means of the first seller 
repurchasing it from the third person so as 
to leave any room for apprehension in this 
case also. There is therefore a material 
difference between this case,’ and the case 
under consideration, and consequently it is 
evident that the analogy adduced by the two 
disciples is unfounded. 

Case of Moorabihat transacted by a privi- 
leged slave with his owner.—Ir a privileged 
slave, involved in debt, should purchase a 
piece of cloth for ten _dirms, and afterwards 
sell it to his master for fifteen dirms, and 
the master wish to sell the said cloth in the 
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manner of Moorabihat, he must set his profit 
upon ten dirms. In the same manner, ifa 
master purchase a piece of cloth for ten 
dirms, and sell it to his privileged slave for 
fffteen dirms, the slave is not entitled to 
dispose of it ata profit upon more than ten 
dirms. The reason of this is that, in both 
cases, there is a semblance of illegality in the 
sale ; because the property of the slave being 
as it were, the property of his master, it 
appears that the master, in the first case, 
purchases his own property: and that, in 
the second case, he sells his own property to 
himself. 

Case of Moorabihat transacted between 
the manager of a stock and the proprietor.— 
Ir a person give to another ten dirms, in the 
way of Mozaribat, (stipulating that the profit 
acquired therefrom shall be equally divided 
between them, and the Mozarib, or manager 
so constituted, purchase with the said money 
a piece of cloth. and then sell it to his con- 
stituent for fifteen dirms, and the constituent 
afterwards wish to dispose of it by a pro- 
fitable sale. he is not allowed to fix the price 
at more than twelve anda half dirms. The 
reason of this is, that although the purchase 
made by the proprietor of a Moorabihat stock 
from his manager be, in fact, the purchasing 
of his own property with his own property, 
yet, such purchase is held to be lawful by our 
doctors : because the proprietor of the stock 
has no power over it whilst in the hands of 
the manager; and as this power, which isa 
desirable object, resulted to him from the 
purchase, the said purchase, because of its 
being the means of procuring to him an 
object of desire, is therefore lawful ; never- 
theless, as there is in this case an appearance 
of invalidity of sale (since the constituent 
didas it were purchase his own property 
with hisown property, by which means a 
mutual exchange of respective property did 
not take place), the purchase is therefore 
reckoned null so far as regards the half of 
the profit; and accordingly, in the case in 
question, the profit must be imposed upon 
twelve and a half dirms. 

An article may be disposed of by Moo- 
rubihat, where a defect has intervened not 
proceeding from the seller, or where the seller 
has used the article, in the interim, without 
injury toit.—Ir a person purchase a female 
slave, and she afterwards, without any 
appearance of violence, but merely from a 
natural cause, become blind of an eye,—or 
if, being a woman * he cohabit with her, 
without harm accruing,—it is in either case 
lawful for him to dispose of her by Moo- 
rabihat, without giving any explanation of 
either of these circumstances; for neither in 
consequence of the bjindness or the cohabi- 
*Arab. Sayeeba in opposition to a virgin. 
The reason for restricting the case to muli- 
ebrity, in this instance, is that cohabitation 
with a woman ls not considered asa depre- 
ciation of her value :—contrary to the case 
of deflowering a virgin. 
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tation does any thing remain to him in oppo- 
sition to which a deduction might be made 
from the price ; because no part of the price 
is opposed to the quality of the article 
(whence it is that if the quality be destroyed 
previous to seisin by the purchaser, no de- 
duction from the price would on that account 
be allowed); and in the same manner, no 
part of the price is opposed to the use of a 
woman’s person. It is reported, from Aboo 
Yoosaf, that in the first case the slave must 
not be disposed of in the manner of Moora- 
bihat, without an explanation being given 
of the blindness, any more than where blind- 
ness occasioned by violence : and this opinion 
has been adopted be Shafei. 

But if the defect be occasioned bv, or com- 
pensated to. the seller, a proportionable de- 
duction must be made from the price.—It 
to be observed, that if the purchaser himself 
had occasioned the blindness, or if it had 
been occasioned ty another from whom the 
purchaser either had or had not received an 
amercement, he is not in either of these 
cases entitled to dispose of the slave by 
Moorabihat, without giving an explanation 
of the blindness ; bzcause here the purchaser 
(or another) did with design or intention 
destroy the eye; and it is consequently 
repuisite that a proportionable deduction be 
made for a defect so occasioned. The same 
rule also obtains where a purchaser has 
cohabitation with a female slave who is a 
virgin; because virginity, being merely a 
t nder membrane, isa constituent part of the 
slave, and this the purchaser has destroyed. 

Tt the article be damaged by an accident 
not preceding from the seller, sti/l it ls 
a proper cubject of Moorabihat —Ir cloth 
which a person had purchased be burnt by 
fire, or damaged by vermin, in that case it 
ir lawful for the purchaser to dispose of it 
by Moorabihat without explaining either of 
these circumstances ? butif the cloth be torn 
in the folding and opening of it, it is not 
lawful for the purchaser thus to dispose of 
it without noticing the same to the party, 
because the damage, in this case, is occa- 
sioned by his own deed. 

_A_ misstatement of a prompt payment 
instead of a suspended payment, leaves it in 
power of the purchaser to undo the bargain 
in asale either of profit--IF a person, 
having purchased a slave (for instance) for 
one thousand dirms, payable at a future 
period, should afterwards sell him for one 
thousand dirms, payable immediately, with 
a profit of one hundred dirms without 
noticing to the other tbe respite of payment 
he himself has obtained,—in that case the 
other, if he should afterwards discover this 
circumstance, is at liberty either to abide by 
or undo the bargain at his option ; because 
the suspension of the payment resembles an 
addition to the substance of the wares ; and 
hence it is custom amongst merchants, in 
granting a respite of payment, to increase 
the price ofthe merchandise. Now a sem- 
blance, in a sale by profit, is deemed equi- 
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valent to reality : and hence it follows that 
the said person did,as it were, purchase two 
things for one thousand dirms, namely a 
slave and a suspension of payment; and 
aftervards sold only one of these things bv 
way of profit, grounded on the price which 
he paid for both: a fraud from which an 
abstinence is particularly enjoined in cases 
of Moorahihat’—the purchaser, therefore, has 
an option of adhering to or undoing the bar- 
gain as he pleases, as in the option from 
defect. If, however. the purchaser should 
destroy the wares, and then receive 
notice of the fraud which had been practised 
upon him, he is not in such case entitled to 
make any deduction on that account from 
the price, because no part of the price is in 
reality opposed to the susp2nsion of payment. 

Or of friendship —Ir a person, having 
purchased a slave (for instance) for a 
thousand dirms payable ata future period, 
should afterwards dispose of him to another, 
by a Tawleeat, for a thousand dirms ready 
money, without intimating the respite of 
payment. in that case the other, on discovery 
of this circumstance, is at liberty either 


to abide by or annual the contract, as he 


pleases: hecause an abstinence from a fraud 
of this nature is equally enjoined in friendly 
as in profitable sales.—If, however, in this 
case the purchaser, having destroyed the 
slave, should then become acquainted with 
the suspension of payment that had been 
granted to the seller, itis incumbent on him 
to make a prompt payment according to the 
agreement; nor is he entitled to make any 
deduction from the price on the score of 
suspension of payment, as before explained. 
—It is related, as an opinion of Aboo Yoosaf, 
that the purchaser is in this case to pay the 
value to the seller, and to receive from him 
the whole of the price , in the same manner 
as holds (according to him) in a case where 
a creditor, having received payment of the 
debt due to him ina bad specie, discovers 
this circumstance after having expended 
them :—in which case he has a right to return 
to the deptor a similar number of the specie 
he had received, and to demand from hima 
like number of good specie.—Some have said 
that an appraisement ought to be made of the 
value in the cave of prompt payment, and 
also in the case of a distant payment ; and 
that the difference should be given by the 
seller to the purchaser.—All that has been 
here advanced proceeds on a supposition of 
the suspension of the payment being included 
in the contract of sale ; for if, without such 
stipulation, it should happen that the pay- 
ment be made at a distant period (as is often 
the case amongst merchants), there subsists, 
in such case, a difference of opinion upon 
this point, whether, under these circum- 
stances, in a subsequent sale of profit or of 
friendship, it be incumbent upon him to 
make known this matter.—Some have said 
that such notification is incumbent upon him, 
since an establishad custom is equivalent to 
a condition.—Others, again, allege, that he 
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is under no necessity of giving such notifica- 
tion, since itis evsdent that, as no condition 
was stipulated the sale was therefore for 
prompt payment. 

In a, sale of friendship the rate must ebe 
specified ; and the purchaser has a right of 
option until after the specification —IF a 
person dispose of a thing to another by a 
sale of friendship, declaring that ‘‘he sells it 
to him at the rate it had stood him in,’’— 
and the purchaser be not acquainted with 
that rate, the sale is invalid, from the un- 
certainty with regard to the price ;—if, 
however, the seller should afterwards in- 
form the purchaser of the rate, at the 
same meeting, the sale then becomes valid, 
but it still remains in the option of the 
purchaser to abide by or recede from the 
contract as he pleases, since the acquies- 
cence he had before expressed was not fully 
established, from his ignorance of the price 
and after the knowledge of it he has an 
option, in the same manner asin the case of 
an option of inspection. The reason of the 
validity of this sale is that the invalidity 
does not become firmly established until thz 
departure of the parties from the meeting.— 
When, therefore, the purchater, in the meet- 
ing, is informed of the price, it becomes the 
same as if a new contract had taken place 
after the purchrser had acquired this know- 
ledge; and it is for him to withhold his 
acquiescence until the end of the meeting — 
If, however, the parties should separate, the 
invalidity then becomes fixed ; nor can it be 
removed by any knowledge which the pur- 
chaser may afterwards obtain of the amount 
of the price.—Similar to this is the case 
where a person sells cloth for the value which 
is marked upon it, but of which the purchaser 
is ignorant ; for such sale is invalid, but may 
be rendered otherwise by the explanation of 
the seller, before the breaking up of the 
meeting. 

Section 

Moveable property cannot be re-sold before 
seisin.—IT is not lawful for a person to sell 
moveable property, which he may have 
purchased, until he receive possession of the 
same : because the trophet has prohibited 
the sale of a thing prior to the seisin of it on 
the part of the seller sand also, because there 
is an unfairness in it, since, if the mer- 
chandise should be lost or destroyed before 
the seisin, the first sale becomes null, and 
the property reverts to the former proprietor, 
in which case it must necessarily appear that 
the person in question has sold the property 
of another without his consent. 

But land may be re-sold previous to seisin 
by the first purchaser.—Tue sale of land,® 
previous to seisin, is lawful, according to 
Haneefa and Aboo Yoosaf. Mohammed 


maintains that it is unlawful ; because the 


*Arab Akkar; meaning any species of 
immoveable property. Zimeen is the term 
used in the Persic version, whence the trans- 
lator renders it land. 


traditional saying of the Prophet before quoted 
is absolute, and not particularly confined to 
moveable property ; and also, because of its 
analogy to moveable property. Besides, the 
sale of land is similar to the hire of it; in 
other words, as it is unlawful to let land 
before seisin so is it likewise to sell land 
before seisin. Tne reasoning fo the two 
disciples is that, in the case in question, the 
sale is effected by competent parties with 
respect to a fit subject ;—that there is no 
unfairness in it, s.nce the destruction of 
ground is rate, whereas that of moveable 
property is probable ;—and_ that the prohibi- 
tion of the Prophet is founded on the possi- 
bility of the unfairness already explained, 
which does not exist in the case of land, the 
destruction of it being rare-—Some have 
asserted that a lease of land before seisin, as 
adduced by Mohammed, is lawful in the 
option of the two disciples.—Admitting, 
however, that it were unlawful according to 
all our doctors, it proceeds evidently on his 
principle, thata lease is made with a view 
to the produce, the destruction of which not 
being uncommon, the unfairness already 
explained (with respect to the sale of move- 
able property before seisin) may consequently 
take place in it. This, however, cannot 
happen with respect to the sale of ground, 
the destruction of which is rare, and con- 
sequently the one case is not analogous to 
the other. 


In the re-sale of articles of weight, and 
measurement of capacity, it is requisite that 
the article be weighed or measured again by 
the second purchased —IF a person purchase 
articles estimable by a measure of capacity, 
such as wheat,—or articles of weight, such as 
butter,—as if he should say, “I have pur- 
chased this wheat, on condition of its being 
equal to ten bushels,’’—or ‘‘this butter, 
Qn condition of its weighing ten mans,’’—- 
and if, having measured or weighed these 
articles accordingly, he should then take 
them and sell them to another, on the same 
condition of measure or weight, in that case 
it isnot lawful for that other to sell or use 
these articles, until he has measured or 
weighed them on his own account : because 
the Prophet has prohibited the sale of wheat 
until it be measured both by the buyer and 
the seller : and also, because there is a possi- 
bility of these articles exceeding the war- 
ranted quantity ; in which case the excess, 
as belng the property of the seller, would 
not be lawful to the purchaser; and an 
abstinence in the case of this possibility is 
necessary.—It is otherwise where the gale is 
made by conjecture, without any condition 
of measurement ; for the excess, in that case, 
is the right of the purchaser ; and it is also 
otherwise in the sale of cloth by yards, for 
there likewise the excess is the right of the 
purchaser ; since yards (as has been already 
explained) are a description of the cloth, and 
not a quantity, asin the case of articles of 
weight or measure of capacity.—It is to be 
obsorved that the measurement of the cloth 
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by the seller, previous to the sale, is not 
valid, although it should have been done in 
the presence of the purchaser, because 
the measurement of both the seller and 
purchaser is required, and these terms are 
not applicable to the parties until after the 
sale takes place. So also, the measurement 
made by the seller after the sale is invalid, 
unless it be in the presence of the purchaser, 
because the object of measurement is delivery, 
and delivery without the presence of the 
purchaser is impracticable. 

It suffices, however, that the article be 
weighed or measured by the selle, in the 
purchaser's presence.—Ir the seller only 
should measure the merchandise after the 
sale, in presence of the purchaser, a question 
has arisen, whether this be sufficient ?—or, 
whether it be not necessary that the pur- 
chaser should also examine it by his own 
measure ?--Some have said that the measure- 
ment of it by the seller only, is not sufficient, 
according to the plain sense of the tradition 
already quoted. The more approved doctrine, 
however, is thatit is sufficient, since by the 
measurement of the seller the quantity is 
ascertained, and delivery completely estab- 
lished. The tradition before quoted al!udes 
tothe junction of two contracts ; as where, 
for instance, a person having purchased, 
measured, and taken possession of a thing 
afterwards sell it to another: in which case 
It is necessary that the second purchaser 
himself measure it ; and the measurement of 
the first purchaser, who stands in the relation 
of seller to him, is not sufficient, as will 
hereafter be more fully explained in the 
chapter of Sillim sales. 

In the re sale of articles of tale or longi- 
tudinal measurement, the telling or measuring 
by the second purchaser is not requisite.—1T 
is related as an opinion of the two disciples, 
that articles of tale are analogous to those of 
longitudinal measurement; that is, if a per- 
son. having purchased and received articles of 
this nature on condition of their amounting 
to a particular number, should afterwards 
sell them to another on the same condition, 
there is,in that case, no obligation on that 
other to enumerate them on his own account, 
because such articles are not susceptible of 
ususy.—It is related, also, as an opinion of 
Haneefa, that articles of tale are similar to 
those of weight, because in regard to them 
the receipt of any exccss beyond the stipu- 
lated number is unlawful to the purchaser ; 
articles of tale are therefore analogous to 
articles of weight. 

A seller may dispose of the price of his 
goods without having taken possession of it.— 
Any deeds of the seller with regard to the 
price of the merchandise, prior to the actual 
receipt of it, such as gift. sale, hire, or 
bequest, is lawful, whether the price be 
stipulated in money or goods ;—because the 
cause of legality, namely, right of property, 
is established in the seller; and the act is 
attended with no unfairness (such as has 
Leen shown to exist in the case of selling 
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moveable property prior to the receipt of it), 
because the price, if expressed in dirms and 
deenars, is indeterminate, and is therefore 
incapable of being destroyed; and if it 
consist of any thing else, still the sale is not 
invalidated by a destruction, since the value 
remains due from the seller.—It is otherwise 
with respect to the article purchased, as the 
sale of that before receipt of it induces fraud, 
as was before explained. 

The parties are at liberty to make any 
subsequent addition or abalement, with respect 
either to the go'ds or the price; and such 
addition or abatement are incorporated in the 
contract.—Itr is lawful for the purchaser to 
make an increase of the price in favour of 
the seller: and for the seller to make an 
increase in the merchandise in favour of the 
purchaser ;—and ıt is also lawful for the 
seller to make abatement froin the price in 
favour to the purchaser; and this increase 
or abatement is incorporated in the original 
contract (that is to say, in case of an increase, 
the original and additional from the price 
or the article ; and in case of an abatement, 
what remains after the deduction is the price 
of the article). Hence, im the first case. the 
seller possesses a right tothe original price, 
together with the increase superadded to it; 
and, in the szeond case, the purchaser has a 
right to the original merchandise with the 
increase superadded, Shafei and Ziffer are 
both of opinion that such increase is a mere 
act of favour, and therefore cannot be incor- 
porated in the original sale; for, if so, it 
must necessarily follow that a person gives 
his own property in exchange for his own pro- 
perty. since, previous to the increase of the 
price, the article was the property of the 
purchaser in exchange for the original price ; 
and; consequently, if the increase be made 
inthe price, the property of the purchaser 
is given in exchange for what was before his 
property ; inthe same manner, also, in the 
second case, as the price, previous to the 
increase, was the property of the seller, it 
follows that in increasing the wares ; he gives 
his own property in exchange for his own 
property.—Neither can an abatement from 
the price, by the seller, be incorporated with 
the original contract: butit must rather be 
considered as an act of favour; because; 
prior to the abatement, an exchange of the 
merchandise for the whole of the price had 
taken place ; and it is impossible to set aside 
any part of the price, since in such case it 
must follow thata part of the merchandise 
had no correspondent exchange opposed to 
it ; and this is unlawful. 

OsjecTion.—This consequence does not 
follow; because the remaining sum, after 
the deduction of the abatement is con- 
sidered as an exchange for the whole of the 
merchandise. 

Repiy,—lIt is impossible to consider the 
remainder as an exchange for the whole, 
because no new contract has taken place 
with revard to the diminished price, and the 
old cor cact relates only to the full price. 
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Tue reasoning of our doctors is, that the 
buyer and seller, by means of the increase 
and abatement, do only alter the contract 
from one lawful accident to another lawful 
accident; and that, as the parties possess 
the power of annulling the contract, they 
are, asuperiori, entitled to make an altera- 
tion in the non-essential properties of it. 
The case is therefore the same as if the 
parties should annul an optional power, or 
stipulate one after the conclusion of the 
contract.—Now, since it is lawful for the 
parties to alter the accident of the contract 
by means of increase or abatement, it follows 
that such increase or abatement is incorpora- 
ted with the original contract ; because the 
accident of a thing adheres to that thing, 
and does not exist abstractedly of itself. 
It is otherwise where a seller abates the 
whole price ; for such abatement could not 
be incorporated with the original contract, 
since in that case a change would take place 
in regard to what is an essential property, 
and not an accident of the contract,—lIt is 
also to be observed, that from the increase 
and abatement being incorporated with the 
original contract, it does not necessarily 
follow that a person gives his own property 
in exchange for his own property, because 
the original contract does as it were related 
to such increase or abatement.—The advan- 
tage of the incorporation of the increase 
and the abatement in the original contract 
is evident, ina case of friendly or profitable 
sale: for if a person sell something by a 
profitable sale toa purchaser who increases 
the price in the seller’s favour, in that case 
it is lawful for him [the seller] to charge 
his profit on the original and the increase 
united, as, in case of an abatement, on the 
other hand, his profit must be charged on 
the residue after the deduction.—The ad- 
vantage arising from this is also evident 
in a case of Shaffa: for the person possessing 
the right of Shaffa is entitled to the subject 
of the sale, in case of an abatement in ex- 
change for the diminished price. 

OBJECTION.—Since the abatement and 
increase are incorporated with the original 
contract, it would follow that, in a case 
of increase : the person possessing the right 
of Shaffa isto take the subject of the sale 
at the aggregate amount of the original 

rice, and its increase,—instead of taking 
it (0s is the case) at the original price 
only. 

RrpLYy.—IĪn case of an increase of the 
price, the proprietor of the right of Shaffa 
takes the subject of the sale at the original 
price only, because his right relates to the 
original price, and it is not in the power of 
the buyer and seller, by any act of theirs, to 
annual such right. 

The price cannot be increased after the 
destruction of the goods in the purchaser's 
hands.—ANy increase of the price, after the 
destruction of the wares in the possession of 
the purchaser, is not valid (according to the 
Zahir-Rawayet), because of the wares not 


having been ina state that admitted of the 
lawful opposition of an exchange for them. 
_ Obsjection.—It would appear that the 
Increase of the price remains in force after 
the destruction of the goods; for although 
the goods be not then in a state to admit any 
exchange being opposed to them, yet the 
increase incorporates with the original con- 
tract, which was concluded at a time when 
the goods being extant, it was lawful to 
Oppose an addition to the exchange for them. 

Rep.Ly.—If the wares had remained ina 
condition to admit of an exchange of pro- 
perty for them immediately, then such 
exchange might have been immediately 
established, and referred afterwards to the 
period of forming the contract ; for a thing is 
first established on the instant, and is then 
referred to the formation of the contract :— 
but as, in the present instance, the immediate 
exchange, of the property cannot be estab- 
lished, the wares no longer existing, the 
reference back is impossible : and hence any 
increase of the price is evidently invalid—It 
is otherwise with respect to an abatement of 
the price after the destruction of the wares, 
because these, after their destruction, are in 
a state which admits of a diminution of the 
price: which is therefore referred to the 
formation of the contract. 

A prompt payment may be commuted for 
a distant nayment.—Ir a person, having 
sold something on condition of prompt 
payment, should afterwards agree to receive 
the price at a future fixed period, it is lawful, 
because the price is solely the right of the 
seller ; and as it is in his power, if he choose 
to forego it altogether, he is consequently 
entitled, for the convenience and ease of the 
purchaser, to take a future payment instead 
ofa prompt one, a fortiori.—If the period 
stipulated be not certain, and the uncertainty 
bt very great (as if he should stipulate pay- 
ment when the wind blows, for instance), it is 
not lawful. If the period, on the contrary, 
be only in a small degree uncertain (as if he 
should stipulate the payment at the cutting of 
the corn. or the threshiny of it), it is lawful, 
in the same manner as in the case of bail, of 
which an explanation has already been given. 

In all debts except those incurred by a 
loan.—Every debt immediately due may 
be suspended, inits obligation, to a future 
period, by the creditor, on the principles 
laid down in the preceding case.—excepting 
a loan,® the suspension of the obligation of 


® Arab, Karz ; signifying a loan of money, 


in opposition to Areeat, which means a loan 
of anything but money. These deeds are 
considered. by Mussulmans, to be of a 
distinct and separate nature. In the one 
the intentlon is to destroy the substance of 
what is borrowed, that is, to spend the 
identical money received, and afterwards 
return an equal number of similars. In 
the other, the intention is to enjoy the 
usufruct without injuring the substance, 
which is to be returned in its identical state. 
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which is not approved.—The reason of this 
is that the lending of money is, in the im- 
mediate act, equivalent to a loan of any 
other thing,* and an act of benevolence 
(whence it is that if a person should tender 
a loan of money to another, expressing his 
intention by the word Areeat--as if he 
should say, “ʻI deliver these ten dirms a; an 
Areeat,—it is valid; and alsə, that no 
person who is incapable of any gratu tou; 
act, such as an infant or a lunriic, is 
competent to this deed): but in th: ead it 
operates as anexchange, since the borrower 
ives to the lender an equal sum, bit no the 
identical specie he received —In cors dera- 
tion, therefore, of th: im nediate act a r2sp te 
is not binding upon the lender, as there can 
be no constraint in an act purely grat aitcus ; 
and, in consideration of the end, the respite 
is not approved, for in this case the transaction 
would resolve itself into a sale of money for 
money. which is usury,—It is otherwise in 
the bequest of a loan fora fixed period; for 
ifa person bequeath the loan of one thou- 
sand dirms to another, for a year (for in- 
stanc2), the performance of this is incumbent 
on the executor; nor is he entitled to make 
any demand on the legatee until the expira- 
tion of the term, since this bequest is of 
a gratuitous nature, and resembles the be- 
quest of the services of a slave, or the use of 
a house. 


CHAPTER VIII. 


OF RIBBA, OR USURY. 


Definition of the term.—Rtssa,_ in the 
language of the Law, "signifies an excess, 
according to a legal standard of measure- 
ment or weight in one of two homogeneous 
articles [of weight or measurement of capa- 
city] opposed to each other in a contract of 
exchange, and in which such excess is stipu- 
latedas an obligatory condition on one of 
the parties, without any return,—that is, 
without anything being opnesed to it. The 
sale, therefore, of two loads of barley (for 
instance) in exchange for one load of wheat 
does not constitute usury, since these articles 
are not homngeneous:—and, on the other 
hand. the sale of ten yards of Herat cloth 
in exchange for five yards of Herat cloth is 
not usury, since, although these articles be 
homogeneous, still they are not estimable by 
weight or measurement of capacity. 

Usury (occasioned hy rate united with spe- 
cies) is unlawful.—Usury is unlawful; and 
(according to our doctors) is occasioned by 
ratet, united with species.—Shafei maintains 


*Literally, “a karz is, in its immediate 


occurrence, equivalent to an AREEAT.’’ 

tit may be necessary here to observe that 
rate, amongst the Mussulmans, applies only 
to articles of weight or measurement of capa- 
city, and not to articles of longitudinal mea- 
surement, such as cloth, or the like.—The 
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that usury takes place only in things of an 


esculent nature, or in money.—It is neces- 
sary, inorder to the operation of the ille- 
gality, that the articles be homogeneous ; 
but an equality in point of weight or mea- 
surement of capacity annihilates the usury. 
—It is to be observed that a superiority or 
inferiority in the quality has no effect in the 
establishment of the usury ; and hence it is 
lawful to sell a quantity of the better sort 
of any article in exchange for an equal 
quanitity of an inferior sort. 

It consists in the sale of an article (of 
weight or measurement of capacity) in ex- 
change for an unequal quantity of the same 
article.—Tue sale, at an unequal rate, of 
articles of weight or measurement of capa- 
city, in exchange for homogeneous articles, 
is usurious, according to our doctors, al- 
though the articles be of a description not 
esculent (such as loam or iron, for instance); 
— because they hold that the cause of usury 
exists, in articles of weight and measure- 
ment of capacity, although they be not of 
an esculent nature. Shafei maintains that 
such sale is lawful, agrezably to his tenets 
with respect to usury. Supposing, however, 
the equality of the rate, such sale is lawful 
in the opinion of all the doctors.—(It is to be 
observed that loam is an article of measure- 
ment by capacity, and iron of weight ) 

But does not ex'st where the quantities are 
not ascertained by some known standard of 
measurement.—TuHe sale of anything not 
measured out according to the ‘egal stan- 
dard, at an unequal rate, is lawful Thus 
it is lawful to sell one handful of wheat in 
exchange for two handfuls: or two han 3fu's 
in exchange for four :—and also, one apple 
in exchange for two apples; because, in such 
case, the measurement not having been made 
according to a legal standard, it follows that 
a superiority of measurement (which is essen- 
tial to the establishment of usury) has not 


* according to the rules of measurement, taken 


place Shafei maintains that such sale is 
unlawful; because the article is, in this 
instance, of an esculent nature, which (ac- 
cording to his tenets) is the efficient cause 
of usury; and also because the equality 
destructive of usury doés not here exist. 
(It is to be observed that whatever is less 
than half of a Saa is considered cquivalent 
toan handful, since the law has fixed no 
standard of measure beneath that quantity.) 
It is o-casioned either by an inequality in 
point of quantity, or by a suspension of re- 
payment 3 unless the consideration and the 
return be heterogeneous. —WHERE the quality 
of being weighable or measurable by capa- 
city, and correspondence of species (being 
the causes of usury) both exist, the stipula- 
tion of inequality, or of a suspension of pay- 
ment toa future period, are both usurious. 
Thus it is nsurious to sell either one measure 
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phrase here used implies an inequality nf 
RATE with a similarity of SPECIES. 
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of wheat in exchange for two measures,—or | at liberty to dispose of it by sale or by any 


one measure of wheat for one measure deli- 
verable at a future period. If, on the con- 
trary, neither of these circumstances exist 
(asin the sale of wheat for money), it is 
lawful either to stipulate a superiority of 
rate, or the payment at a future period. If, 
on the other hand, one of these circumstances 
only exist (as in the sale of wheat for barley, 
or the sale of one slave for another), then a 
superiority in the rate may legally be stipu- 
lated, but not a suspension in the payment. 
Thus one measure of wheat may lawfully be 
sold for two measures of barley, or one slave 
for two slaves: but it is not lawful to sell 
One measure of wheat for one measure of 
barley payable at a future period: nor one 
slave for another, deliverable at a future 
period. Shafei is of opinion that corresnon- 
dence of species alone does not render illegal 
a suspension of delivery ; because where, in 
an exchange, a prompt delivery is opposed 
to a future delivery, there is only a sem- 
blance of a superiority of rate, founded on 
the preference given to prompt payment. 
Now if a superiority of rate, in reality, be 
not preventive of the legality of the sale (as 
in the case of one slave for two slaves), it 
follows that the semblance only of a supe- 
riority is not preventive of such legality, a 
fortiori. The arguments of our doctors are, 
that wherever either correspondence of spe- 
cies, or the quality of being weighable or 
measurable exists, the wares are, in one 
shape, of that description in which usury 
takes place: and accordingly, a semblance 
of usury takes place in them, which is re- 
pugnant to the legality of the sale in the 
same manner as actual usury. The ground 
of this is what is written in the Hadees 
Shireef, that “articles of different species 
may be sold in any manner the parties 
please, provided the bargain be from hand 
to hand.” 

OsjJECTION.—Since correspondence or: 
species, or the quality of being weighable or 
measurable does either of them singly pre- 
vent the legality ofa suspension of delivery, 
it would follow that a contract of Sillim sale 
stipulating an exchange of saffron for dirms 
or deenars, is invalid, as both are articles of 
weight :—whereas such a sale is valid. 

RerLy.—The contract is lawful, notwith- 
standing saffron and deenars be both articles 
of weight, because they do not agree in the 
quality of the weight, as saffron is weighed 
by Mans, and being a subject of sale only, is 
therefore definite by specification ; whereas 
dirms and deenars are weighed by stones, 
being only price and not a subject of sale; 
and therefore do not become definite by 
specification. Inthe same manner, also, if 
a person should sell saffron to another for 
one hundred dirms, ready money, that 
other may lawfully employ the said dirms 
either in purchase or in any other mode 
without reweighing them :—whereas if a 
person sell saffron, on condition of its being 
two Mans, the purchaser is not afterwards 
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other mode without reweighing it; as holds 
with respect to all articles of weight or 
measurement of capacity. Now it being 
thus demonstrated that the weight of saffron 
and other articles is different from the weight 
of dirms and deenars, in appearance, sub- 
stance, and effect it follows that they do not 
unite in any circumstance with respect to the 
quality of the weight ; and consequently, that 
the semblance of usury, in this case, 1s only an 
apprehension of a semblance, which is not 
regarded. 

All articles ordained by the Prophet to be 
articles of measurement, continue so, not- 
withstanding any alterations of custom;— 
and the same of all ordained by him to be 
articles of weight. —Every THING in which 
the usuriousness of an excess has been 
established by the Prophet on the ground of 
measurement of capacity (such as wheat, 
harley, dates, and salt), is for ever to be 
considered as of that nature, although man- 
kind should forsake this mode of estimation; 
—and in the same manner, everything in 
which the usuriousness of the excess has 
been established by the Prophet on the 
ground of weight, continues for ever to be 
considered as an article of weight, like gold 
or silver; becauce the custom of mankind, 
which regulates the mode of measurement, is 
of inferior force to the declaration of the 
Pro^het ; and a superior cannot yield to an 
inferior. (Aboo Ycosaf is of opinion that in 
all things practice or custom ought to pre- 
vail, althooch in opposition to the ordinance 
of the Prophet; for the ordinance of the 
Proph:t was founded on usage and practice, 
of his own time:—in ordinances, therefore 
the prevalant customs among mankind are 
to be regarded ; and as these are liable to 
alter, they must be attended to, rather than 
the letter of an ordinance ) If. therefore, a 
person should sell wheat in exchange for an 
equal quantity, by weight, or gold in ex- 
change for an equal quantity, bv a measure- 
ment of capacity, neither of these sales 
would be lawful (according to Hancefa and 
Mohammed), although these modes of weigh- 
ing wheat and measuring gold should become 
sanctified by the custom of mankind. 

All articles referred to any known standard 
of weight are considered as articles of weight. 
—WHaTEVER is referred to Ratls is con- 
sidered as an article of weight, This the 
compiler of the Hedaya explains to mean 
that whatever is sold by the Awkiyat® must 
be considered as an article of weight; for 
an Awkiyat is a fixed standard of weight 
in opposition to all other measures of capa- 
city, as none else are standards of weight. 
Now as everything sold by the Awkiyat 
comes under the description. of an article of 
weight, it follows that if this thing be sold 


*This term has been formerly mentioned 
to signify an ounce, (See Vol, I. p. 9.) 
From the context, however, it would appear 
that it also signifies a measure of capacity, 
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by the measurement of anv other vessel not 
of a fixed standard of weight, opoosed to a 
similar vessel, such sale is unlawful, because 
of the probability of a disparity of weight, 
notwithstanding the equality in point of 
measurement of capacity: for this, in fact, 
is the same as if one person should sell one 
article of weight in exchange for another of 
the same kind and adjust the quantity by 
conjecture. 

Note concerning Sirf sale.—Ir is to be 
observed that a Sirf sale means the sale of 
price in exchange for price : and price implies 
dirms and deenars. In this mode of sale it 
is a necessarv condition that the intercharge 
of properties take place at the meeting. 
because the Prophet has ora ned the sale of 
silver in exchange for silver, from hand to 
hand,—as shall be explained at large in 
treating of Sillim sale: but in every other 
article, provided it be of that kind in which 
ususy takes place (such as wheat in exchange 
for wheat, for instance) the interchange 
upon the snot is not a condition, it being only 
required that the article be specific. Shafei 
maintains that in tke sale of wheat for wheat 
mutual seisin is a condition, because of the 
ordinance of the Prophet, ‘‘Sell it from hand 
to hand ;:’’ and also because, if one party 
should make seisin, and not the other. it 
follows that an apnearance of usury takes 
place inasmuch as promnt payment is superior 
to future payment. Onr doctors ar ue that 
wheat, as being a determinate subject of 
sale, does not, like cloth, stand in need of 
seisin, since the object of the contract is the 
attainment of a power over the article, which 
is fully established by tts being determinate. 
It is otherwise with respect to Sirf sales, for 
there the seisin is made a condition in order 
that the price and subject of the sale may be 
rendered determinate. which is only to be 
effected by means of seisin. With respect 
tothe ordinance of the Prophet. enjoining’ 
the sale from hand to hand, Obadah Bin 
Samat has explained it to mean the sale of 
one determinate thing in exchange for an- 
other. Besides, on the postponement of the 
seisin, no loss is reckoned to result, in the 
opinion of mankind :—contrary to where a 
prompt and future payment is stipulated ; 
because the latter in the opinion of mankind 
is a detriment. 

Similiar may be sold for each other, with- 
out inducing usurv,—TuHeE sale of one egg in 
exchange for two eggs, from hand to hand, 
is lawful ; and the same with respect to dates 
and walnuts ; because these articles are 
neither subject to measurement of capacity 
or weight, with regard to which only usury 
relates. Shafei, in this case, differs from 
our doctors ; because usury, according to his 
opinion, relates to articles of an esculent 
nature, of which kind these are. 

Usury cannot take place with respect to 
Faloos. as they are articles of sale.—Tne 
gale of one specific Faloos,* in exchange for 


eA copper coin. (See Vol, II. p 220.) 


two other specific Faloos, is valid, according 
to Haneefa. Muhammad maintains it to be 
unlawful ; because, as the fitness to con- 
stitute price is established in Faloos, with 
the consent of mankind, it cannot be annulled 
by any agreement of a seller and purchaser 
counter thereto. and as the fitness to con- 
stitute price still continues the Faloos can- 
not be rendered determinate bv means ofa 
stipulation to that effect in the contract. 
The case, therefore, becomes the same as if a 
person should sell one underminate Faloos 
in exchange for two underminste.—or, as 
if a person should sell one dirm in exchange 
fortwo. The reasoning of the two disciples 
is that this fitness to constitute price in Faloos 
cannot subsist with relation toa buyer and 
seller. unless by their mutual agreement to 
that effect ;* and, consequently, where they 
agree to the contrary, the fitness to represent 
price is, with respect to them, null ; nor can 
the general consent of others, to admit Faloos 
asa representative of price, operate as an 
argument with respect to them, since in th s 
matter others have no power over them. 
Hence it follows that, as the fitness to con- 
stitute price is, with respect to them, null, 
the Faloos may be identifizd by their speci- 
fication 
Osyectton —Ubpon the fitness to constitute 
price being done away by the agreement of 
the parties, th Faloxs will of consequence 
revert to their primary nature, namely, 
weight (for the Faloos was originally a 
weight).—It vould therefore follow that the 
sale of one Falons for two Faloos is not valid 
although the fitness to constitute price be 
done away by the agreement of the contract- 
ing parties. 

Reprty.—The Faloos do not revert to their 
Original nature, because, by the agreement 
of mankind, they are considered as articles 
of tale, and this agreement remains in force. 
Hence they stand in the same predicament 
as walnuts or other articles of tale, and the 
unequal sale of them is of consequence in the 
same manner lawful.—It is otherwise wi.h 
respect to dirms and deenars, because these 
naturally constitute price.—It is also other- 
wise with respect to the sale of one unde- 
terminate Faloos in exchange for two unde- 
terminate Faloos: for this is, in fact, a 
stinulation of future payment and future 
deliverv. a species of sale which has been 
forbidden by the Pronhet.—lIt is also other- 
wise where the stipulation of one of the 
parties relates to undeterminate Faloos. for 
this is equivalent to a postponement of pay- 
ment, and such postponement is rendered 
unlawful by homogeneity alone. 

Flour of meal cannot be sold for wheat.— 
Tue sale of wheat in exehange for the flour 
or meal of wheat is unlawful. because wheat, 
and the meal and flour of it, are all of one 


*That is to say, copper coins are not to be 
considered as price but by a previous agree- 
ment of the parties. 
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species.—It is impossible, moreover, to ascer- 
tain the equality between those articles by 
measurement, since flour and meal are ofa 
close and compact nature, and what is not. 
Hence this kind of sale is essentially invalid, 
even inthe exchange of one measure of the 
one for one measure of the other. 

Flour may be sold for flour.—Tue sale of 
flour in exchange for flour is valid, provided 
the quantities be equal by measurement, be- 
cause the condition of legality (namely, 
equality) is here established. 

But not for meal.—Tue sale of flour in 
exchange for meal® is not valid, according 
to Haneefa, in any mode; neither at an 
equal, nor at an unequal rate ; for as it is 
not lawful -to sell flour in exchange for 
parched wheat, or meal in exchange for raw 
wheat, so also it is not lawful to sell either 
of those articles for the other, because of 
their homogeneity.—According to the two 
disciples the sale in question is lawful ; be- 
cause flour and meal are of different species, 
inasmuch as the object to be derived from 
each is different; for the object of flour is 
bread and that of meal is a culinary prepa- 
ration, mixed up with water or oil.—But the 
answer to this is that the original object of 
both is the same, nemely, food; which is 
not affected in its nature by the modification 
of it, since raw wheat and parched wheat are 
considered as of the same species, and like- 
wise wheat affected by vermin and wheat 
that is whole and preserved,—although, in 
answering particular objects, these kinds be 
different. 

The sale of flesh for a living animal is not 
usurious. — THE sale of flest in exchange for 
a living animal is lawful, according to Ha- 
neefa and Aboo Yoosaf. Mohammed is of 
opinion that the sale of flesh in exchange for 
a living animal of the same species is un- 
lawful, unless the quantity of the dead flesh 
exceed that of the living flesh, in order that 
the excess may be opposed in exchange to 
the other parts of the living animal, inde- 
pendent of flesh ; and the remaining part of 
the slain flesh remain opposed in an equal 
degree to the living flesh; because otherwise 
usury must necessarily take place, since, if 
the quantities of flesh were exactly equal, it 
must necessarily follow that the other parts 
of the living animal had no exchange opposed 
to them ;—or if, the quantities of flesh being 
equal, a deduction be made from the dead 
flesh, in opposition to the other parts of the 
living animal, it would necessarily create an 
inequality in the exchange of flesh for flesh. 
The sa'e in question, therefore, resembles a 
sale of sesame seed in exchange for sesame 
of, which is unlawful. The arguments of 
the two disciples in support of their opinion 
is, that the case in question is in fact the 
sale of an article of weight for what is not 
an article of weight; since it is not cus- 
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Arab. Saveek. A sort of coarse meal pre- 
pared either from wheat or barley.—Also, 
what remains after sifiting off the fine flour, 
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tomary to weigh living animals, it being in- 
deed impracticable to ascertain their weight 
as they are not at all times of equal weight, 
an animal being lighter when hungry, and 
heavier, when filled with food.—It is other- 
wise with oil-seeds, as by weighing those 
may at once be ascertained the quantity of 
oil contained in them when separated fron 
the dregs or refuse. 

Nor the sale of fresh dates for dried dates. 
—Tue sale of fresh dates in exchange for 
dried ones is lawful, according to Haneefa. 
The two disciples hold a different opinion, 
because of a tradition, in which it is men 
tioned that a person having interrogated the 
Prophet regarding the legality of such sale, 
the Prophet, in return, desired to know 
whether fresh dates did not diminish in 
drying ?—and upon that person answering 
in the affirmative, he declared that, such 
being the case the sale of fresh dates in 
exchange for dry ones was not lawful. Th? 
arguments of Haneefa in suoport of his 
opinion are twofold :—Firsr, the word Tam- 
mir, expressive of dry dates, is also appli- 
cable to fresh dates, because there is a 
tradition that a person brought some fresh 
dates from Kheebir to the Prophet, who, on 
their being presented to him, inquired if all 
the Tammir of Kheebir were of that kind ? and 
as fresh and dry dates are from this circum- 
stance held to be of the same kind, it follows 
that the sale of the one in exchange for the 
other, on condition of an equality in the rate, 
is lawful, since the Prophet has said, ‘Sell 
TAMMIRS in exchange for TAMmmirs, at an 
equal rate ''—SeconbLY, if it be not ad- 
mitted that fresh dates fall under the ap- 
pellation of Tammir, still the sale is lawful, 
because of another saying of the Prophet, 
“When two things are of different species, 
then let them be sold in whatever manner 
the parties please,’’ In regard to the saying 
quoted by the two disciples, it rests entirely 
on the authority of Zeyd Ibn Abbas, which 
is considered weak among the traditionists. 
—It isto be observed that the same disa- 
greement subsists with respect to the sale of 
dried and fresh grapes, founded on the same 
arguments as those already cited. Some 
have asserted that the sale of dried grapes 
in exchange for fresh is unlawful, according 
to all our doctors, grounding this assertion 
on the analogy which subsists between this 
case and that of parched and raw wheat, the 
sale of which in exchange for each other is 
universally declared to be invalid. 

Tue sale of fresh dates in exchange for 
fresh dates, at an equal rate in point of 
measurement of capacity, is lawful, in the 
opinion of all our doctors.® 
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*The remainder of this case, which is of 
considerable length, as well as the complete 
succeeding case, has been omitted in the 
translation, because the disputations con- 
tained in them are founded entirely on verbal 
criticisms, which do not admit of an intelli- 
gible translation. 
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The sale of the manufactured p oduce of 
an article in exchange for a similar article, 
is usurious, unless it exceed that article in 
quantity —TueE sale of olives in exchange 
for oil of olives is unlawful, excepting when 
the actual oil is greater in quantity than the 
oil contained within the olives, in which case 
the excess being opposed to the dregs that 
wiil necessarily remain after the expression 
of the oil prevents the establishment of 
usury.—The law is the same with respect to 
the sale of walnuts for the oil of walnuts, of 
sesame seeds for the oil of sesame, of milk 
for butter, or of the juice of the grape or 
dates in exchange for crapes or dates. With 
respect to the sale of cotton in exchange for 
the thread of it there is a difference of 
opinion. The sale of cotton. however, in 
exchange for calico is universally allowed to 
be legal. 

One species of flesh may be sold for another 
species.—IT is lawful to sell one species of 
flesh, in any manner, in exchange for another 
species of flesh, (such as the flesh of a cow 
for that of a camel or agoat). It is to be 
observed that the flesh of a cow and ofa 
huffalo are of the same species, as is also the 
flesh of a sheen and that of a goat. 

The sale of the milk of one animal for an 
unequal quantity of milk of another species 
of animal does not induce usurv —T ne milk 
of a cow and of a goat are of different kinds, 
and mav therefore be lawfully sold in ex- 
change for each other at unequal rates. It 
is related, as an opinion of Shafei, that these 
are of the same kind, because the obhiect to 
he derived from each isthe same. But our 
doctors argue that the flesh of these animals 
is evidently of a different kind, since it 
would not be lawful for a person. on whom 
the gift of a cow in alms was enjoined, to 
substitute a goat in lieu of acow if it prove 
defective ; the milk of these animals, theret 
fore, differs in point of species in the same 
manner as their flesh. It is to be observed 
that the vinegar of dates is of a different 
kind from the vinegar of grapes, because of 
the difference of their oringals. So also, 
the wool of a sheep is of a different kind 
from that of a goat, because they answer 
different objects. 

Bread may be sold for flour at an unequal 
vate.—Ir is lawful to sell bread made of 
wheat in exchange for wheat. or the flour of 
wheat, at an unequal weight, because bread 
is considered either as an article of tale or of 
weight, and consequently is of a different 
kind from wheat or flour, which are subject 
to measurement of canacitv.—It is related 
as an opinion of Haneefa, that such sale is 
utterly invalid: but decrees pass according 
to the first adjudication, and this, whether 
the delivery of either the wheat or the bread 
be stipulated to take place at a future 
period. According to Haneefa the borrow- 
ing of bread is utterly unlawful,—that is 
whether it be considered as an article of tale 
or weight,—because there is great difference 
with respect to cakes of bread; either in 


respect to th:mselves, or the workmanship 
of the baker. According to Mohammed it is 
absolutely legal; that is, whether the bread 
be considered as an article of tale or weight. 
According to Aboo Yoosaf it is lawful, if 
considered as an article of weight ; but not 
if considered as an article of tale, because of 
the difference of the unities. 

Usury cannot take place between a master 
and his slave.—Usury cannot take place 
between a master and his slave, because 
whatever is in the possession of the s'ave is 
the property of the master, so that no sale 
can possibly take place between them, and 
hence the impossibility of usury. 

Unless the slave be an insolvent Mazoon.— 
This proceeds upon a suppositioa of the 
slave being privi'eged and free from debt ; 
for in the case of a privileged slave who is 
insolvent, usury, may take place between 
him and his master, according to Haneefa, 
because (agreeably to his tenets) the posses- 
sions of such slave do not belong to the 
master ;—and according to the two disciples, 
because although (agreeably to their tenets, 
the possessions of such slave be the property 
of his master, still as the claims of the 
creditors are connected with them, the slave 
stands in the same relation to his master as 
a stranger, and consequently usury may exist 
in their dealings. 

Nor between a Mussulman and infidel in a 
hostile country.—Usury cannot take place 
between a Mussulman and a hostile infidel 
in ahostile country.—This is contrary to the 
opinion of Aboo Yoosaf and Shafei, who 
conceive an analogy between the case in 
question and that ofa protected alien within 
the Mussulman_ territory. The arguments 
of our doctors upon this point are twofold. 
First, the Prophet has said, “There is no 
usury between a MussuLMAN and a hostile 
infidel, in a foreign land.’—SEcoNDLY, the 
property ofa hostile infidel being free to the 
Mussulmans, it follows that it is lawful to 
take it by whatever mode may be possible, 
provided there be no deceit used. 

It may take place between a protected alien 
and a Mussulman.—Ir is otherwise with 
respect to a protected alien, as his property 
is not of a neutral nature, but sacred, 
because of the protection that has been 
afforded to him. 


CHAPTER IX. 


OF RIGHTS AND APPENDIX 


Definition of rights and appendages, as 
connected with sale.—The rights of a sale 
are things essentially necessary tothe use of 
the subject of the sale, such as, in the 
purchase of a house, the right of passing 
through the road that leads to it; or, in the 
purchase of a well, the right of drawing 
water from it.—Appendages imply things 
from which an advantage is derived, butin 
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a subordinate degree, such as cook-room, 
ora drain. 

Difference of rights in a purchase, with 
respect to a Manzil. a Dar, anda Bait —IF 
a person purchase a Manzil above which 
there is another Manzil, he is not entitled to 
the upper Manzil, unless he have stipulated 
the purchase of the Manzil “with all its 
rights, and all its appendages,’’—or "with 
everything great and small upon it, in it, or 
of it.’’—If, on the other hand, a person 
purchase a Bait above which there is 
another Bait, with a stipulation of all its 
rights, still he is not entitled to the upper 
Bait. Butifa person purchase a Dar (that 
is, a serai) with its enclosure, he is entitled 
to the upper storeys and the offices ; because 
the term Dar signifies a place comprehended 
within an enclosure, which is considered as 
the original subject, and of which the upper 
storey is a dependant part. Bait, on the 
contrary, simply signifies any place of resi- 
dence ; and as the upper storey of a house is 
of this nature as well as the under, it cannot 
be included in the purchase of a Bait, unless 
by an express specification, since a thing 
cannot be a dependant of its fellow. A 
Manzil, on the other hand, is a mean ;—that 
is, it is greater than a Bait, and smaller 
than a Dar ;--for although it comprehends 
everything necessary to a dwelling-place. 
still it is deficient in having no place for 
cattle : a Manzil, therefore is in one respect 
similar to a Dar, and in another respect 
similar to a Bait ; and hence, from its simi- 
larity to aDar, the upper house is included 
in virtue of its being a suborhinate part, 
whenever a specification of the rights is 
made ; and, from its similarity toa Bait, the 
upper house is not included in the sale, 
unless a specification of the rights be made. 
—Some have said that, inthe practice of the 
present age, the upper house is necessarily 
included in all the above cases; because a 
Bait (which means a house in the Persian 
language) does necessarily include the upper 
storey. 

A porch over a road. connected with a 
house, is not included in the sale of it, unless 
it be expressly specifiled.—A PORCH over a 
road, of which the beams in one end are laid 
upon a Dar [or house] which 1s the subject 
of a sale, and in the other end upon the 
opposite house, or upon a pillar, is not 
included in the sale of the house, unless a 
specification of rights be made in the sale; 
because the porch covering the road is held 
to be of the same nature as a road.— The two 
disciples have observed that if the said porch 
should form the entrance into the house, it is 
then virtually included in the sale. 

The avenue is not included in the purchase 
of an apartment of a house. —nor wells or 
rains in the purchase of lands, unless the 
appendages be expressed inthe contract.—Ilr 
a person purchase a room [Bait] in the house 
[Dar] or dwelling-place [Manzil], he is not 
entitled to the use of the road, unless he 
have stipulated the rights and appendages, 


or the great and small belonging to it.—In 
the same manner, inthe sale of land, a well 
or drain is not included, unless by a speci. 
fication of the rights or appendages ; because 
they are not considered as a part of the 
ground: but as a dependant on it.—lIt is 
otherwise with respect to a lease, for that 
virtually includes the well and road without 
any specification, because the object of a 
lease is an usufruct, which is not, to be 
obtained but by the use of the road and 
well ; and it is not a custom amongst farmers 
torent a road ora well. But the object of a 
sale may be answered without the necessity 
of including the road or well, since it is 
customary, amongst purchasers, to sell and 
trade with the subjects of their. purchase, 
and to dispose of them into the hands of 
another ; whence an advantage is derived 
from the transaction, withodt the road or 
other appendage being included. 
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CHAPTER X 


OF CLAIM OF RIGHT (RREFERRED BY OTHERS 
TO THE SUBJECT OF / SALE) 


A female slave claimed after having pro- 
duced a child whilst in the purchaser's pos- 
session, is, together with her child, the pro- 
perty of the claimant, provided the claim be 
established by evidence: —butif the claim be 
supported by the purchaser’s acknowledgment 
only the child is not his property.—Ir a 
female slave, being sold, bring forth a child 
whilst in the purchaser’s possession, and 
another person afterwards establish, by wit- 
nesses, that she was originally his property, 
and had not belonged to the seller such per- 
son is entitled to the female slave, and also 
to the child.—Ir, however, the proof be estab- 
lished by the acknowledgment of the pur- 
chaser, the claimant is in this case entitled 
to the female only, unless he also speci- 
fically include the child in the claim, in 
which case the acknowldgment of the pur- 
chaser entitles’ him to both. The distinction 
between a case of evidence and a case of 
acknowledgment is, that testimony is abso- 
lute proof, being adapted for the elucidation 
of the fact. By evidence, therefore, it is 
manifested that the slave belonged to the 
claimant ab initio, that is to say, from a 
time prior to the purchase of her; and as, 
at that period, the child was a dependant 
part of her (since it had not issued from the 
womb), it follows that the claimant has a 
right to it as well as the mother.— 
Acknowledgment, on the contrary, is defec- 
tive proof, since it establishes the right of 
property of the thing claimed in the claim- 
ant, purely from the necessity of veriyfying 
acknowledgment; because an * acknowledg- 
ment is a declaration ; and ifthe establish- 
ment of the right of poperty did not in any 
degree take place, the declaration must of 
course be false.—Now this consequence may 
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be prevented by the establishment of the 
right of property at the time of the acknow- 
ledement ; and the child, at that period, not 
being a dependant part as having issue 

from the womb. is therefore not included in 
the property of the claimant.—Some have 
said that, in case of the establishment by 
testimony, when the Kazee issues his decree 
for the claimant to take the slave, the child, 
from its dependance, is virtually included ; 
and that there is no necessity for a speci- 
fication of it in the decree.—Others, again, 
have said that the specification of the child 
is an absolutely necessary condition, of which 
the adjudication in several analogous cases 
is a clear proof. Thus Mohammed has de- 
clared that where the Kazee decrees the ori- 
ginal to any person, without having any 
subordinate parts are not comprehended in 
the decree Where, also. in a case of a 
claim of right to a female slave. purchased 
hy another, the Kazee decrees the slave to 
the claimant, and it so happens that the 
child she has brought forth is in the hands 
of some other person than the purchaser, 
such child.is not comprehended in the de- 
cree. 


A person selling another as as s'ave, who 
afterwards proves to be free, must restore the 
purchase-money :—or if the alleged slave 
have excited the purchaser to the bargain, 
he must restore it in defect of the seller.— 
IF a person purchase a slave, and the slave 
afterwards prove by witnesses that he is tree 
notwithstanding that, at the time of con- 
cluding the contract. he had said to the 
purchaser, ‘‘purchase me, for I ama slave,” 
—and the seller be present, or absent at a 
place that is known, the purchaser is entitled 
to recover the price from him; but if the 
seller be absent, and the place of his sojourn- 
ment unknown, the purchaser is in that case 
entitled to take the price from the slave, 
who is to recover the same from the seller 
whenever it may be in his power.—If on the 
contrary a person accept ofa slave in pawn. 
on the ground of the slave saying to him, 
‘faccept of me in pawn, for I am a slave,” 
and it afterwards appear that he is free, the 
pawnee is not in that case at liberty to take 
payment from the slave of the sum due to 
him, whether the pawner be absent or present 
but must at all events seek it from the 
pawner, Aboo Yoosaf holds that the same 
rule also obtains in the case of sale,—that is, 
that the purchaser has no right. under any 
circumstances, to an indemnification from 
the slave, because he has no right to take 
the price from any but the seller, or his 
security,—and the slave is neither of these 
but merely a liar, which does not superinduce 
responsibility.—The argument of the two 
disciples is that. in the case in question, the 
purchaser engaged in the contract on the 
sole ground of confiding in the slave's de- 
claration, ‘‘purchase me, for Iam a slave ;” 
and hence it follows, that where a slave has 
been guilty ofa deceit, he is liable for the 
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Price, in case the recovery from the seller be 
impracticable. in order that the injury ocea- 
sioned by his deceit may b2 removed from 
the purchaser, The recovery from the seller, 
however, is impracticable only in case of his 
being absent at a place which is not known, 
—As, moreover, sale is a contract of exchange, 
it is possibie to render the director of it 
responsible for the consideration (namely, 
the price), when the subject is lost or de- 
stroyed to the purchaser, this being whata 
contract of sale requires. It is otherwise 
with respect to pawn, as that is not a con- 
tract of exchange, but merely a contract of 
security for the receipt of the substance of 
the pawnee’s right; for which reason it is 
lawful to give a pawn as security for the 
price, in a Sirf sale, or for the goods, ina 
Sillim sale, although an exchange with 
respect to either of these be unlawful ;—in 
other words, if a pledge should be destroyed 
whilst in the possession of the pawnee, the 
pawnee is in that case held to have received 
the substance of his 11zht ;—whereas, if a con- 
tract of pawn were in the nature of a contract 
of exchange. It would follow that in these 
cases an exchange for the price in a Sirf 
sale, or for the goods in a Sillim sale, had 
been made previous to the seisin and this 
is unlawful. The person, therefore, who 
directs others to enter into a contract of 
pawn cannot be rendered responsible for the 
debts to which the pawn is opposed, Ana- 
logous to this is a case where the master of 
a slave says to merchants, “trade with this 
slave of mine, for I have privileged him to 
trade ;’’ and the merchants having traded 
with him accordingly, it becomes afterwards 
known that the said slave is the property 
of another; for in this case the creditors 
have a right to receive payment of th-ir 
debts from the master.—It is to be observed 
that the difficulty, in this case, arises from 
the tenets of Hareefa, for, according to him, 
a claim is a necessary condition for the 
establishment of freedom ; and here a claim 
is out of the question, since, if the slave, 
after the acknowledgment of his slavery, 
should assert a claim to his freedom, he 
would be guilty of prevarication ; and pre- 
varication is destructive of the validity of 
a claim. It is therefore impossible that 
after his own declaration, his freedom should 
be made apparent; and hence the statement 
of this case, according to the tenets of 
Haneefa, is erroneous.—But, in reply to 
this objection, some have observed that the 
proper statement of this case is,—that a 
person purchases a slave ata time when the 
slave himself said, ‘‘purchase, me for I am 
a slave,” and if afterwards appears that the 
person so purchased was originally free ; 
for this statement is strictly agreeable to 
the tenets of Haneefa, since (according to 
him) the claim of freedom is required as a 
condition only in the case of a freedman, and 
not in that of a person originally free— 
Others again maintain that the claim of 
freedom, in this statement of the case also 
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is a necessary condition; and that the 
prevarication so occasioned is not destructive 
of the validity of the claim ; for generation 
is a concealed circumstance ; and the person 
not knowing that his mother was free at the 
time of his generation, he on that account 
declared himself a slave; but afterwards, 
attaining a knowledge of his mother’s free- 
dom at that period, he therefore claims his 
freedom —If it be thus stated that, a person 
having purchased a slave, it afterwards 
appears that the person so purchased was 
free, as having been emancipated by his 
master such statement is correct, as it does 
not involve prevarication, since the master 
is empowered to emancipate his slave.—This 
case is therefore, in fact, the same as if a 
woman should purchase her divorce from her 
husband, and should afterwards establish, 
by witnesses, that previous to such bargain 
he had divorced her three times; or as if a 
Mokatib should establish, by witnesses, that 
previous to the contract of Kitabat his 
master had emancipated him ;—for in both 
these cases the claim and the evidences are 
admitted, notwithstanding the prevarication : 
and so also in the preceding case. The 
ground of this is that the master being 
competent to emancipate his slave, he may 
have done it during his absence, and the 
slave may afterwards have preferred his 
claim immediately on its coming to his 
knowledge; and on this supposition the 
prevarication is not held to be destructive. 

Case of claim to an immoveable property 
after a composition with respect to it.—Ira 
person claim a right in a house, inan in- 
definite manner and then compound his 
claim with the possessor of the house for an 
hundred dirms, and a third person afterwards 
prove aright tothe whole of the house ex- 
cepting the quantity of a cuit, for instance, 
in that case the possessor of the house has no 
right to any restitution from the person with 
whom he entered into the composition; be- 
cause that person, having before made an 
indefinite claim without explaining the ex- 
tent of it, may now lawfully declare it to 
have been the quantity excepted by third 
person.—If, on the other hand, a person, 
having claimed the whole of a house, should 
then compound with the possessor for an 
hundred dirms, and another person should 
afterwards lay claim to part of the house, in- 
that case the possessor of the house is entitled 
to a restitution ofa part ofthe sum he had 
paid in composition, proportionate to the 
amount of the second claim.—It is to be 
observed that acomposition of an undefined 
right for defined property is lawful, because 
the annulment of an undefined right cannot 
occasion contention. 


Section 


Of Fazoolee Beea, or the Sale of the Property 
of another without his Consent. 

A sale contracted without authority may 

be dissolved by the proprietor of the subject.— 
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Ir a person sell the property of another 
without his order, the contract is complete, 
but it remains with the proprietor either to 
confirm or dissolve the sale as he pleases 
Shafei is of opinion that the contract, in this 
case, is not complete; because it has not 
issued from a lawful authority; for that is 
constituted only by property or p:rmission, 
neither of which exist in this case. The 
argunents of our doctors are, that such a 
sale is a transaction of transfer, performed 
by a competent persan with respect to a fit 
subject: it is therefore indispensable that 
the contract be regarded as complete; for, 
besides that there is no injury in this to the 
proprietor (as he has the prower of dissolving 
it), it is attended with a great advantage to 
him, inasmuch as it frees him from the 
trouble of seeking fora purchaser, settling 
the price with him, ani other matter.— 
Moreover, it is attended with an advantage 
to the seller, whose word it preserves sacred, 
and to the purchaser, to whom it confirms a 
bargain, with which, as having voluntarily 
concluded it, he may be supposed to be 
pleased.—In order, therefore, to obtain these 
advantages, a legal power is established in 
the seller of another’s property, more espe- 
cially as the consent of that other has been 
given by implication, since a wise man natu- 
rally assents toa deed attended with advan- 
tage to himself.—It is to be observed that if 
is requisite that the proprietor give his con- 
sent on the condition of the subject of the 
sale, and the buyer and seller being extant ; 
because, as his assent is a deed relative to 
the contract ; it is necessary, of consequence, 
when he gives it that the contract be in 
existence ; and the existence of the contract 
depends on the existence of the parties, and 
of the subject of the sale. 

If assented to, the price is the property of 
the proprietor, and a deposit with the Fazolee 
seller.—WHEN the proprietor of an article, 
in a Fazoolee sale, gives his assent to it, the 
price becomes his property, and remains in 
the hands of the Fazoolee seller as a deposit, 
inthe same manner as if he had been an 
agent for sale; because the assent is equl- 
valent to a previous appointment of agency. 

Whois at liberty to dissolve the contract 
without his concurrence.—Ir is in the power 
of the Fazoolee, or person who sells the pro- 
perty of another without authority to dis- 
solve the contract without having obtained 
the consent of the proprietor. It is other- 
wise in the case ofa marriage contracted by 
a Fazoolee, as that cannot be dissolved 
without the censent of the person on whose 
account he concluded it. 

Ir is to be observed that the existence 
of the parties, and of the subject of the 
sale, is sufficient towards the consent of 
the proprietor only in case of the price being 
in money ; for, if it be stipulated in goods, 
then the existence of the price also is a 
necessary condition —-In this case, however 
the consent of the proprietor is not an 
assent to the contract of sale (because the 
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sale is, inthis instance, a sort of purchase 
and a Fazoolee purchase does not rest upon 
the assent of the person on whose account 
the Fazoolee made the purchase, inasmuch as 
the purchase is considered in law to have 
been made for himself), but merely an assent 
tothe Fazoolee purchaser making over the 
property he has agreed to give in return for 
the property which has been constituted the 
price of it This price, therefore, consisting 
of goods, becomes the property of the Fazoo- 
lee, who remains reeponsible for the subject 
of the sale, payable in a similar, if it be of a 
nature that admits of similars,—or, if other- 
wise, for the value of it. 

Ir the proprietor should die, then the con- 
sent of the heirs is of no efficacy tn the con- 
firmation of the Fazoolee sale, in either case ; 
that is, whether the price have been stipu- 
lated in money or in goods; because the 
contract rested entirely on the personal assent 
of the deceased. 

If the proprietor die, and the subject be 
not specified, the sale is invalid.—IF a person, 
having given his assent to a Fazoolee sale, 
should afterwards die, and it be not known 
whether the subject of the sale was extant 
or not when he gave his assent, in that case 
(according to one opinion of Aboo Yoosaf, 
which has been adopted by Mohammed), the 
sale is valid, because of the probability of the 
existence of the subject of the sale at the 
reriod of assent. Aboo Yoosaf, however, 
afterwards receded from this opinion, and 
declared this sale to be unlawful, because of 
the doubt with regard to the existence of the 
subject of the sale, which in his opinion is 
destructive of its legality. 

The emancipution, by the orisinal pro- 
prietor, ofa slave usurped and sold by the 
usurper, is valid.—IF a person usurp a slave, 
and sell him to another and, that other 
having emancipated him the original pro- 
prietor afterwards confirm the sale, in thi 
case the emancipation, according to Haneefa 
and Yoosaf, is valid, upon a favourable con- 
struction. Mohammed maintains that it is 
not valid, since an emancipation cannot be 
made except with relation to property, in 
conformitv with a tradition of the Prophet 
to that effect; and the purchaser was not 
proprietor of the slave at the time of the 
emancipation, because the validity of the 
sale then rested on the assent of the pro- 
prietor ; and a suspended sale does not 
endow with a right of property. Where, 
moreover, the right of property is confirmed 
by the master’s assent to the sale, it becomes 
confirmed, first in the usurper and then in 
the emancipator. by a retrospect and devolu- 
tion; and a right of property thus confirmed 
is established in one shape but not in another 
shape ; and manumission is not valid except 
where the right of property exists in every 
shape, in conformity with the tradition above 
cited. Upon this principle it is that emanci- 
pation is not lawful where a person, having 
suurped a slave, gives him hie liberty and 
afterwards makes a retribution to the pro- 
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prietor ;—or, where a person, having pur- 
chased a slave, allowing an option to the 
seller, emancipates him, and afterwards re- 
ceives fromthe seller a confirmation of the 
sale. On the same principle also the sale 
is unlawful, where a person, having pur- 
chaseda slave from an usurper, sells him 
again to another, and the proprietor after- 
wards confirms the sale of the usurper ;—and 
emancipation is likewise invalid, whgre a 
person, having purchased a slave from an 
usurper, gives him his liberty, and the 
usurper afterwards makes a retribution to 
the proprietor. The argument of the two 
Elders is that, in the case in question, a sus- 
pended right of property is established in the 
purchaser in virtue of an absolute deed in- 
stituted for the purpose of enjoyment of pro- 
perty, namelv an absolute sale without any 
stipulation of option ; andas, in the estab- 
lishment of this right of property, no injury 
results to any one, it follows that the eman- 
cipation of the purchaser (which rests ufoa 
his right of property), is also established in 
suspense, in the same manner as the right of 
property. When, therefore, in virtue of the 
assent of the proprietor, the right of pro- 
perty operates, it follows that the suspended 
emancipation also operates ;-—in the same 
manner as where a person purchases a slave 
in pawn from the pawner, and afterwards 
emancipates him,—in which case the emanci- 
pation remains suspended in its operation, as 
well as the right of property of the purchaser, 
until the consent of the pawnee be obtained, 
or the pawn be redeemed by the pawner :—or, 
as where an heir emancipates a slave belong- 
ing to the deceased, at a time when the estate 
was encumbered with debt,—in which case 
the emancipation remains suspended in its 
operation until the debts be liquidated when 
it immediately takes place. lt is otherwise 
where an usurper. having emancipated the 
slave he had usurped ; afterwards makes a 
composition with the proprietor; because 
usurpation does not entitle to the enjoyment 
of property :—or, where a purchaser of a 
slave, under a sale stipulating a condition of 
option to the seller, emancipates the said 
slave ; because in that case the sale is not 
absolute, and the existence of the option is 
preventive of the operation of the right of 
property in the purchaser : ~or, lastly, where 
a person, having purchased a slave from an 
usurper, sells him to another, and afterwards 
the original proprietor gives his assent to the 
sale of the usurper ; because in virtue of the 
assent of the proprietor the right of property 
vests in the purchase, upon such assent 
being signified but not before: the right of 
property, moreover, of the second purchaser 
was suspended ; and consequently, as the 
right of property vests in the first purchaser 
now (and not before), it necessarily follows 
mn such suspended right of property becomes 
null. 
The fine incurred for maiming a slave sold 
undera usurpation goes to the purchaser, if 
the former proprietor assent to such sale.— 
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Ir a person purchase a slave from one who 
had usurped him, and the slave be maimed* 
by any person whils in the possession of 
the purchaser, and he [the purchaser} exact 
the fine of trespass from the maimer, and 
the original proprietor then give his assent 
to the sale,—in this case the fine is the pro- 

erty of the purchaser ; because the slave ıs 
in such case considered as the property of 
the purchaser, from the period of the pur- 
chase, whence it is evident that he was so at 
the time of the maiming and this isan 
argument against he doctrine of Mohammed, 
exhibited in the preceding case, since as the 
fine is, in this instance, the right of the pur- 
chaser solely in virtue of the establishment 
of right of property in him from the period 
of the purchase, it follows that the emanci- 
pation of the purchaser would be valid for 
the same reason. The reply of Mohammed 
to this is, that a right of property established 
in one shape only (that is, inan incomplete 
manner) is sufficient to entitle to a fine, but 
not to the performance of emancipation, 
which requires that the right of property be 
perfect and complete. It is to be observed 
that although the fine, in this case, be the 
right of the purchaser, still if it exceed the 
half of the price, it is requisite that he be- 
stow the excess in charity ; because the fine 
for the destruction of the limb cannot exceed 
half the price, as the fine ot trespass for 
maiming a freeman is one half of the fine of 
blood, and consequently, the fine for main- 
ing a slave is one half of his value. Now 
nothing can be included in the responsibility 
beyond what may be opposed to the price, 
and implicats ' in it. Any excess, therefore, 
over half the price, is an acquisition to which 
the. proprietor is not entitled, or to which his 
claim is doubtful and is therefore not per- 
fectly lawful to him. 

The resale of a slave purchased froma 
usurper is rendered invalid by the proprietor 
signifying his assent to the first sale : but if 
the slave perish in the interim the assent is 
of no account.—IF a person purchase an 
usurped slave, and sel! him to another, and 
the proprietor afterwards give his assent to 
the first sale, in that case the second sale is 
invalid ; because the right of property then 
established in the first purchaser destroys the 
suspended right of property of the second 
purchaser, as has been already explained ; 
and also, because there is an unfairness in it, 
since it is possible that the proprietor may 
not give his assent tothe sale. But if, after 
the sale of the slave by the purchaser, he 
should then either die or be killed. and the 
proprietor afterwards give his assent to the 
sale, such assent is not valid; because the 
existence of the subject of the sale is re- 
quisite to the assent, and that no longer 
exists in either instance. 

OsjEcTION —The reason here alleged isa 


By dismemberment of a limb, such as 
the hand. 
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valid one where the slave dies a natural 
death ; but it is not so where he is slain, be- 
cause in that case the slave, in virtue of the 
existence of the amercement, is considered, 
as it were, to be himself in existence,—for if 
a slave, having been sold by a valid contract, 
should afterwards be murdered whilst in the 
possession of the seller, still the sale is not 
null, since the consideration for the subject 
of the sale (namely the amercement) is ex- 
tant,—whereas, if he die a natural death in 
the hands of the seller, the sale isnull. It 
would therefore appear that the assent in 
case of the murder of the slave, is of no effect. 

Repty.—In the case in question it is not 
possible to consider the fine as the right of 
the purchaser, since not having been the 
proprietor of the slave at the period of the 
murder, he can have no right to the amerce- 
ment, nor can the slave, in virtue of the 
existence of the amercement, be considered 
as extant with respect to him. The slave, 
therefore, is not extant with relation to him, 
either actually or virtually. ft is otherwise 
in the case of a valid sale, because there the 
purchaser had acquired a right of property 
to the slave which may be transferred to the 
consideration for him; and consequently the 
slave may be considered as extant with 
respect to him. 

An article purchased through the medium 
of anunauthorized person cannot be returned 
to the proprietor, although the purchaser nrove 
the want of authority, or the proprietor's 
assent to the sale :—but if the seller avow his 
not being authorized, the sale is null.—Ira 
person sella slave, the property of another, 
and the purchaser establish by witnesses 
that the seller had acknowledged that he 
had sold him without the assent of the pro- 
prietor,—or, that the proprietor had declared 
that he had not given his assent to the sale 
and the purchaser wish to return the slave, 
the evidence adduced by him is not to be 
admitted ; because there is a prevarication 
in his plea, since his act of purchasing the 
slave amounts to a declaration of the validity | 
of the sale, and the plea he afterwards pre- 
fers is contradictory of this: his plea, there- 
fore, is not valid; and testimony is to be 
taken only where the plea it tends to establish 
of a valid nature. If, however, the seller 
should declare before a magistrate that he 
had made the sale without the authority of 
the proprietor, the sale in that case becomes 
null, provided the purchaser desire the dis- 
solution of it, because the inconsistency of 
the purchaser is no bar to the validity of the 
declaration of the seller, and when the parties 
both concur in the same wish the sale is 
rendered null of course :—but the concur- 
rence of the purchaser is a necessary con- 
dition. What is here advanced, tbat ‘‘the 
evidence adduced by the purchaser is not to 
be admitted,’’ is the doctrine of the Jama 
Sagheer. The compiler of the Hedaya 
observes that it is mentioned in the Zeeadat, 
that if a person purchase a female slave (for 
instance) for one thousand dirms, and take 
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possession and pay the price, and afterwards, 
in consequen e of another person claiming 
her ashis property, and asserting his right 
to her, surrender her to him,—and he [the 
purchaser] establish, by witnesses, that the 
seller had acknowledged that the salve was 
the porperty of the said claimant, the testi- 
mony so given is inadmissible. Betwe2n 
these two cases, therefore, there is an evicert 
contradiction which, however, our modern 
doctors thus account for, In the case alluded 
to in the Jama Sagheer, the slave was in the 
Possession of the purchaser when he produced 
the witnesses ; but in that from the Zeeadat 
the slave was in the possession of the claimant 
and not of the purchaser; and the condition 
on which a restitution of the purchase- money 
from the seller is warranted (namely, non- 
existence of the subject of the sale with rela- 
tion to the purchaser) not existing in the first 
case, but existing in the second. the evidence 
in the first case is therefore rejected, and in 
the second it is admitted. 

In the sale of immoveahe property by an 
unauthorized person, the seller is not respon- 
sible.x—Ir a person sell a house belonging to 
another, without his permission; and make 
delivery of it to the purchaser, and after- 
wards declare that he had sold it without the 
Permission of the owner, then (according to 
Haneefa and the last opinion of Aboo Yoosaf) 


the seller is not responsible* The first 
opinion of Aboo Yoosaf was that the seller 
is responsible, and this oninion has been 


adopted bv Mohammed. This case is one of 
the examples of usurpation over immeveable 
propertv, concerning which there is a diffe- 
rence of opinion, as will he fully explained 
under the head of Usurpations. 


CHAPTER XI 


OF SILLIM SALES 


Definition of Sillim —Kapoorgg explains 
Sillim literally to sienify, a contract involv- 
ing a prompt delivery in return for a distant 
delivery. In the language of the Law it 
means a contract of sale, causing an imme- 
diate payment of the price. and admitting a 
delay inthe celivery of the wares. In this 
kind of sale, the wares are denominated 
Mooslim-fee-hee,t the price Rasal-Mal,{ the 
seller Mooslimeali-he.§ and the purchaser 
Rubul Sillim.9 

A Sillim sale is lawful_—A sīLLIM sale is 
authorized and rendered legal by a particular 
passage in the Koran, and also by an express 
declaration of the Prophet prohibiting any 


aD vet mare SRE are 


*Meaning that the proprietor is not to 
look to the seller for the price of his house, 
but to the purchaser ;—or, that the seller is 
not security for the purchaser. 

+Literally, the advanced on account of. 

tThe capital stock. 

§Literally, the advanced to. 

§Literally, the advancer. 
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one from the sale of what is not in his 
possession, but authorizing a Sillim sale. 
It is to be observed that Sillim sale is 
contrary to analogy, because of the non- 
existence of the subject of it, since it is a 
sale of a non-existent article, as the subject, 
in a Sillim sale, is merely the thing for which 
the advance is made, and that does not appear, 
Analogy, however, is abandoned in this in- 
stance, because of the text and tradition 
above cited. 

In all articles af weight (except dirms 
and deenars), measurement of capacity,— 
A siti sale, with relation to articles of 
weight, or measurement of xapacity, is law- 
ful; because the Prophet has said: ‘* Who- 
sover enters into a sILLim sale with you, 
let him stipulate a determinate weight and 
measurement, and a determinate period of 
deliverv,”” Dirms and deenars, however. 
are not included in the description of articles 
of weight, because both of these are repre- 
sentatives of price, and ina Sillim sale it is 
requisite that the subject of it be otherwise 
than a representatives of price. Hence if a 
nerson should enter into a Sillim sale, stipu- 
lating the immediate payment of ten yards 
of cloth to the seller in lieu of ten dirms to 
be delivered to him by the seller at a future 
period, the Sillim sale so contracted is invalid. 
Some have said that this sale is absolutely 
null. Others, again, have said that although: 
considering it as a Sillim sale, it is certainly 
invalid, still it is not null, since it may be 
executed so ag to answer the views of the 
parties as far as possible, by considering it 
simplv as a sale of cloth for a price payable 
hereafter : more especially since, in all con- 
tracts, the spirit is what is to be attended to. 
The former. however, is the better opinion; 
because, although sales may lawfully be 
rendered valid in every possible degree, with 
relation to the things concerned which the 
parties have contracted, yet as, in the case 
in question, the things so contracted for are 
dirms and deenars, which from an express 
prohibition are incapable of being made the 
subject of a Sillim sale the contract with 
relation to them cannot in any degree ve 
rendered valid. 

Longitudinal measurement and tale.—A 
SILLIM sale with respect to articles of longitu- 
dina! measurement, such as cloth, or the like, 
is lawful, because is it possible to define them 
exactly by specification of the number of 
yards in respect to the length and breadth, 
and the duality and workmanship of it. (By 
the qualitv is meant the fineness or coarse- 
ness: and by the workmanship the looseness 
or closeness of the texture.) The specification 
by a recital of these particulars, moreover, 
is requisite, in order that ignorance may 
be avoided : it is therefore essential to the 
validity of the contract. In the same man- 
ner also, a Sillim sale is lawful with respect 
to all articles of tale, which do not essentially 
differ in their unities, auch as eggs and 
walnuts; because, in all articles of tale 
between the unities of which the difference 
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is trifling, the rate is ascertainable, the 
quality definable, and the delivery to the 
purchaser practicable: a contract of Sillim, 
therefore; with respect to such articles is law- 
ful; Jn articles of this nature, also, the great 
and the small are considered as the same, 
because mankind have agreed in making 
no account of the difference. It is otherwise 
with respect to melons and pomegranates, 
because the difference in them is considerable. 
It is to be observed, that where there is a 
difference in the individuals of any kind it 
may be known whether such difference be of 
any accouns or not by the effect it has no the 
price, Thus articles of which the individuals 
of the same kind bear a diff rent price are 
considered as different ; but where the price 
is the same with respect to the individuals 
they are considered as similar. It is related, 
as an opinion of Haneefa, that ostrich eggs 
are not similars, as they bear different prices. 

Ir is to be observed that in the same manner 
as a Sillim contract is lawful with respect to 
similars of tale according to number, so is it 
lawful with respect to them according to a 
measurement of capacity, Ziffer has said 
that itis not lawful according to a measure- 
ment of capacity, as that does not apply to 
articles of tale ; and it is also a tenet of his, 
that a Sillim sale with respect to articles of 
tale is unlawful because of the difference 
between the individuals of the kind The 
reasoning of our doctors is, that quantity is 
sometimes ascertained by number and some- 
times by measurement of capacity ; and that 
similars of the same species being considered 
as articles of tale only because of the consent 
and practice of mankind, they may for the 
same reason be subjected to a measurement 
of capacity by the consent of the parties. A 
Sillim sale is likewise lawful with respect to 
Faloos. Some have said that this is the 
opinion of the two disciples: but that 
Mohammed is of a different opinion, since, 
according to his doctrine, Faloos are repre- 
sentatives of price, The doctrine of the two 
disciples on this head has been already ex- 
plained in treating of Usury. 

It is not lawful with respect to animals.— 
A sīLLIM sale with respect to animals is 
unlawful, Shafei deems it lawful, as the 
article may be ascertained by an explana- 
tion of the genus, the age, the species, and 
the quality : after which only a small dif- 
ference can take place, in the same manner 
as in the case of cloth. Our doctors, on the 
other hand, argue that after such explana- 
tions the difference may still be great with 
respect to various qualities and hidden 
circumstances, which must occasion a con- 
tention : in opposition to the case of cloth, 
because, as being the workmanship of man, 
there is rarely any material difference in 
two pieces of the same kind. Besides, it is 
recorded in the Nakl Saheeh that the Prophet 
forbade the Sillim sale of animals: and this 
prohibition extends to every species of 
animals, even to sparrows. 


Or the parts of animals, or skins, firewuod 


or hay, unless the quality be dscertained.— 
SıLLIM sale is not lawful with respect to the 
parts of an animal, such asthe head, or the 
feet, because those are not similars of tale, 
nor is there any measure by which the size 
of them might be ascertained. In the same 
manner also, a Sillim sale is unlawful with 
respect to skins; according to number, or 
firewood according to bundles, or hay ac- 
cording to packages, except the quantity be 
ascertained by specifying the length of the 
string that ties them: for then the Sillim 
sale with respect to them is lawful, provided 
the mode of binding be not such as to create 
a difference. 

Nor unless the subject be in continued exist- 
ence until the time of delivery.—A SıLLIM 
sale isnot lawful, unless the subject of it be 
in existence, from the conclusion of the con- 
tract, until the stipulated period of its de- 
livery. Hence the sale is not lawful if the 
subject be not inexistence at the formation 
of the contract but be extant at the period 
stipulated for its delivey : or vice versa ;— 
or if, being extant at the formation of the 
contract, and the time of delivery, it should 
have been non-existent at some period of the 
intervening time. Shafei maintains that the 
existence at the period of delivery is suffi- 
cient whether the articles have been extant 
before or not ; because in this case the seller 
is capable of delivery at the period on which 
delivery isrequired. The arguments of our 
doctors upon this point are twofold.—First, 
a saying of the Prophet, ‘‘ Ye shall not sell 
fruit by way of sīLLIM until their ripeness be 
apparent.’ which evidently implies that the 
capability of the delivery from the formation 
of the contract is necessary. SECONDLY, the 
capability of delivery is founded on the arti- 
cle being fit to be taken possession of by the 
puchaser, and it is therefore indispensable 
that it be in uninterrupted existence from 
the formation of the contract to the instant 
of delivery. 

Ir, at the promised period of delivery, the 
subject of the Sillim be lost or disappear, the 
purchaser has in that case the option of dis- 
solving the contract, and receiving back the 
price from the seller, —or of waiting until 
the subject of the sale may be recovered, 
This is analogous to the absconding of a 
slave after the sale of him but before the 
delivery, in which case the purchaser has 
the power of either dissolving the contract 
or waiting unil the slave may be recovered. 


It is lawful with respect to articles which 
although perishable in their nature, are kept 
ina state of preservation, or in situations 
where the article may always be had.—A 
SILLIM sale is lawful with respect to dried 
and salted fish, provided it be according to a 
standard weight. and the species be known ; 
because in this case the subject of the sale is 
of an ascertained nature, the quality is de- 
fined, and the delivery is practicable, since 
such fish is always fit to be taken possession of. 
This species, of sale, however, is not allowed 
according to tale, since the individuals 
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amongst fish are not similar :—nor is it 
allowed with respect to fresh fish —unless 
at such a particular period of the year as 
renders the procurement of them certain, in 
which a Sillim sale with respect to them, 
according to a fixed weight, is lawful, pro- 
vided the species be defined. The reason of 
this is that fresh fish is not always to be 
had, being sometimes withheld, in the winter 
season, in consequence of the water being 
frozen. In any city however, where fresh 
fish are always to be procured, a Sillim sale 
with respect to them is perfectly lawful 
provided it be according to weight and not 
by tale,—It is related, as an option of 
Haneefa, that it is not lawful to make a 
Sillim sale with regard to the flesh of fish of 
so large a nature as to occasion their flesh to 
be cut in the same manner as that of oxen 
or goats, for instance, because, being illegal 
wit respect to all other animals, it follows 
that it is likewise so with respect to fish, of 
which the flesh is equivalent to that of any 
other creature. 

It is not lawful with respect to flesh-meat.— 
A sIıLLMM sale of fish is utterly unlawful, 
according to Haneefa. The two disciples 
maintain that it is lawful with respect to the 
flesh of quadrupeds, provided a notification 
be made cf the flesh of known and deter- 
minate part (such as the haunch, for in- 
stance), and thata description be given of 
the qualities (such as fatness or leanness, for 
instance) ; because in this case the weight of 
the flesh is determined and the qualities are 
ascertained,—whence it is that, in case of its 
destruction, a compensation of a similar is 
given, and also. that it is lawful to borrow it 
according to weight, and that usury takes 
place with regardtoit. Itis otherwise with 
respect to the flesh of birds, for a Sillim sale 
of that is unlawful, sinceit is impossible to 
specify the flesh of a particular part inas- 


much as it isnot a custom to separate the, 


parts of birds in sale, because of their small- 
ness. The agrument of Haneefa is that the 
quantity or flesh is uncertain, because of the 
difference occasioned by the bones, in regard 
either to their number or grossness ; and also, 
because of the difference which takes place 
with respect to the fatness or leanness, as 
animals are fat or lean according to the sea- 
sons; and as this uncertainly is a cause of 
contention. such sale is therefore inadmis- 
sible ;—and for the same reason, the Sillim 
sale of flesh without bones is not lawful. 
This is approved. With respect to the cases 
quoted by the two discip'es of a compensation 
of a similar being made for flesh in case of its 
destruction, and of it being lawful to borrow 
it, the legality of such compensation, &c., is 
not admitted: but admitting the legality, 
still the principle on which the compensation 
of a similar proceeds is evidently because the 
retribution of a similar is more equitable than 
that of money, since money answers only to 
the object, whereas the similar answers both 
object and appearance ; and the legality of 
borrowing flesh is because awseisin made by 
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borrowing is an obvious and perceptible one ; 
in opposition to that of a Sillim sale, which 
rests upon description. 

The period of delivery must be specified — 
A SILLIM sale is not lawful unless the period 
for the delivery of the wares be fixed.—Shafei 
has said that it islawful in either case (that 
is whether the period of delivery be fixed 
or not) ; since it is recorded in the traditions 
that the Prophet authorized Sillim sales in 
an absolute manner, without any restrictions 
regarding the limitation of the period, The 
arguments of our doctors upon this point are 
twofold.—Firsr, the Prophet has ordained 
that all Sillim sales shall be made with a 
stipulation of a fixed period for delivery.— 
SECONDLY, the Prophet has prohibited man 
from selling what is not in his po:session, 
but has nevertheless authorized and rendered 
legal Sillim sales, on this principle, that poor 
people stand in need of such engagements, 
in order that, by means of the money they 
receive in advance, they may acquire the 
subject of the sale, and deliver it to the pur- 
chaser. Itis therefore requisite that a fixed 
period be stipulated, because if the seller 
were liable to an instantaneous delivery on 
demand, the principle on which the legality of 
such sale is founded would not be answered. 
Moreover, an indefinite period is unlawful, 
because of the wuncertainly ; in the same 
manner as ina sale where the price settled 
is to be paid at a future period without defin- 
ing it. It is to be observed that the smallest 
term that can be fixed for a delivery, ina 
Sillim sale, is one month.—Some allege th: 
smallest to be three days; others again 
fixed it any term exceeding halfa day. The 
first opinion is authentic; and decrees are 
passed accordingly. 

Private standards of measurement cannot 
be used in it.—Tue stipulation of a private 
m-asure of capacity or longitude is not law- 
fulina Sillim sale, because of the uncer- 
tainty, founded on the possibility of the 
criterion being lost in the interval between 
the conclusion of the contract and the 
delivery ; as has been already explained, 
It is necessary also that the instrument of 
measurement be of a substance not liable 
either to contract or expand, but that it 
be of a fixed nature, such as a large cup. 
Leathern bags, however (such as those in 
which water is contained), are allowable for 


` this purpose, according to Aboo Yoosaf, be- 


cause of the practice of mankind. 

It is not lawful under a restriction of the 
subject to the produce of u particuiar place. 
—A sILLIM sale, with respect to the grain of 
a specific village, or the fruit of a specific 
orchard, is not lawful; for if any accident 
should happen to these particular places, the 
delivery becomes impracticable; such practice 
has moreover been prohibited by the Prophet, 
—This specification is, however, lawful, ac- 
cording to some doctors, provided it be to 
define the quality, as where a specification is 
made of the grain of Kishmaran in Bokhara, 
or of Boshakee in Fargana. 
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And requires that the genus be specified, 
and that the species, quality quantity, period 
of dclivery, rate and place of delivery, be 
all determined.—A siLLIM sale is not lawful, 
according to Haneefa, except on seven con- 
ditions. I. That the genus of the subject of 
the sale be specified, such as whzat or barley. 
If, That the species of it be fixed. such as 
wheat of a soil that is watered by means of 
a canal, or order artificial mode, or wheat of 
a soil watered by rain. III. That the quality 
of it be fixed, suchas of the best or worst 
kind. IV. That the quantity of it be fixed 
according to a standard of weight, or measure- 
ment of capacity. V. That the period of the 
delivery be fixed, according to ordinances 
in the traditions ; VI, That the rate of the 
capital advanced be fixed, provided it be of a 
nature definable by arate, as whcre it is an 
article of weight, of measurement of capacity, 
or of tale,—And, VII. That the place of 
delivery be fixed, provided the subject of the 
sale on account of its weight, require por- 
terage.—The two disciples have said, that if 
the capital to be advanced be present, and ex- 
hibited, there is thenno need of any mention 
of the rate ; and also, that there is no need of 
explaining the place of delivery, since the 
delivery must be made in the place where the 
contract is concluded. Thus thereisa dis- 
agreement of opinion with respect to these 
two conditions between Haneefa and the two 
disciples. —The argument of the two disci- 
ples in support of their former position, is 
that as the price is present and exhibited 
the object may be obtained by a reference to 
it, the case being, in fact, the same as that of 
cloth stipulated as the price, ina S:llim sale 
of which specification is not a requisite con- 
dition, providcd it be produced to view and 
capable of a reference The arguments of 
Haneefa are twofold) First, as it often 
happens that many of the dirms and deenats 
are of a bad kind, and that the purchaser 
during the meeting is incapable of exchang- 
ing them, the seller therefore returns them ; 
and a proportionate deduction being made 
from the wares, the sale remains extant in a 
degree proportionate to the sum received by 
the seller. Now, in this case, and under such 
circumstance, if the amount of the dirms 
be not known; it follows that it cannot be 
known in what extent the Sillim sale exists. 
SECONDLY, as it sometimes happens that the 
seller being incapable of acquiring the sub- 
ject of the sale, is under the necessity of re 
storing the price, it follows that if this should 
not have been explained, it is imposible to 
judge what sum he ought to return. 

OsjecTion.—These two suppositions are 
merely imaginary, and therefore of no weight. 

RepLy.—Imaginations, with respect to 
Sillim sales, are equivalent to realities ; be- 
cause such sales are of but a weak nature, 
being authorized (as has been already ex- 
plained) in opposition to analogy. Hence 
imaginations with respect to them are of 
weight ; and itis necessary that the price be 
definite with respect to the rate, provided it 


be of asucha kind as that the contract may 
relate to rate ; but if it be cloth, the speci- 
fication of a number of a yards is not required 
as acondition, since these are not considered 
as a rate, but the description. 

As, also (according to Haneefa), an expla- 
nation of the rate of the price is an essential 
condition to the Sillim sale, it follows that 
(agreeably to his tencts) a sale of this nature 
is not lawful where the wares, being of 
different kinds (such as wheat and barley) 
are opposed to any specific sum (one hundred 
dirms, for instance), without a separate price 
being syecified in opposition to each of the 
kinds, because the amount being here op- 
posed generally to both, the particular price 
of each remains unknown.—In the same 
manner also, it is not lawful where. the price 
being of different kinds (such as dirms and 
decnars), an explanation is given of the 
quantity of one of these kinds and not of 
the other; for in this case the contract of 
Sillim is not lawful in the degree to which 
an unknown quantity is opposed to it; and 
consequently, it is also invalid with respect 
to the degree in which it is opposed to a 
known quantity, since one contract relates 
to both. According to the two disciples both 
these modes of Sillim are lawful, since in 
their opinion an exhibition of the price with- 
out any explanation of the rate is valid.— 
The argument of the two disciples in sup- 
port of their second position is, that the place 
of the contract is fixed for the delivery, be- 
cause the contract. which is the cause of the 
delivery, did there take place; the case is 
therefore the same as that of a borrower or 
usurper, on each of whom it is incumbent 
to deliver what he may have borrowed or 
usurped at the place in which these deeds 
took place.—The reasoning of Haneefa is, 
that as the delivery of the subject of a Sillim 
sale isnot immediately incumbent, the place in 
Which the contract is concluded is not absolutely 
fixe ' asthe place of delivery.—(It is other- 
wise in cases of loan or usurpation, since the 
repayment of the loan and the restitution of 
the usurped article are incumbent upon the 
instant).—Now as the place of concluding the 
contract is not necessarily fixed as the place 
of delivery, it is requisite that some place be 
specified, as the uncertainty in this particular 
may otherwise produce a contention, since the 
price of goods varies in different places : it is 
therefore indispensable that a place of de- 
livery be specified by the parties Igno- 
rance, moreover, with respect to the place 
of delivery, is equivalent to uncertainty with 
respect to the quality of the goods or the 
quality of the price : and accordingly, some 
of our modern doctors have said that if a 
contention arise between the parties with 
respect to the place of delivery, then, agree- 
ably to the tenets of Heneefa, their oaths 
must be severally taken: as in the case of 
a contention regarding the quality of the 
price :—whereas, agreeably to the tenets of 
the two disciples, their oaths are not tn be 
taken Others, again, have said that, agree- 
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ably to th tenets of Hane2fa, their oaths are 
not to be take1; whe--as azramb'y to the 
ten tsof the two disciz'e:, their oaths are 
to be tik 'n bza is?, accor ling to them, the 
plic2 of i-li’əry is virtually involv `d in the 
contract its‘lf, an | con:eq t2atly a cont'n- 
tion with respect to it induce the neces- 
sity of the oaths of both parties, in the 
same manner asif it related to the goods 
of „Price :—and that the delivery, in the 
opinion of Haneefa, not being involved in 
the contract, but existing only as a condi- 
tion, is therefore equivalent to a condition of 
option, or a determination of the period of 
the payment of the price ;—and a contention 
regarding these does not induce the necessity 
of the oaths of the parties, but is determined 
by the affirmation of the seller. 


Ir isto be observed that, in the same 
manner as Haneefa and the two disciples dis- 
agree regarding the specification of the place 
of delivery in a Sillim sale. so also they dis- 
agree regarding the specification of a place 
for the payment of the price (where it is 
stipulated at a future period),—the specifica- 
tion of a place for the payment of rent,~and 
also, the specification of a place for the pav- 
ment of a sum due froma partner ina divi- 
sion of stock An example, with respect to 
payment of the price, appears where a 
person purchases anvthing in exchange for 
articles of weight or measurement of capa- 
city.—or for some definite price.—in which 
case, according to Haneefa, it is requisite 
that the place of payment be specified, pro- 
vided the price he navable at a future period : 
—whereas. according to the two disciples. 
such condition is unnecessary, as the place of 
concluding the contract is absolutelv fixed 
for the payment —(Some have said that 
Haneefa, in this particular coincides with 
the two disciples. This, however, is erro- 
neous, since it is certain that a difference of 
Opinion obtains, as has been alreadv stated ; 
and such, also, it the oninion of Shimsal- 
Avma).—An example, with respect to rent, 
appears where a person rents a house, a 
quadruned, or the like. stioulating the price 
to consist of some article of weight or 
measurement of capacity. or of some specific 
article such as is canable of being a debt 
upon the verson,—in which case. according 
to Hareefa, itis requisite that the place of 
piyment of such rent be particularly men- 
tioned.—whereas, according to the two disci- 
ples the mention of it is not requisite, but 
the house itself is fixed as the place of pay- 
ment,—or (in case of hire of an animal), 
the place where the hirer returns the animal 
to its owner.—An example with respect to 
a division of property, appears where two 
persons, jointly possessing a house, agree to 

ivide off their shares, and one of them, 
having obtained a larger portion than he is 
entitled to, agrees to conpound with the 
other bv the payment of of a particular sum.— 
in which case, according to Haneefa, the 
specification of the place of payment is a 
necessary condition,—whereas, according to 
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the two disciples, this is unnecessary, as the 
place of concluding the agreement determines 
the place of payment. 

The place of delivery, however, need not 
be determined with respect to articles which 
are not of expensive carriage.—Ir the article 
for which the advance is made be of sucha 
nature as does not require any expense of por- 
terage, such as musk, camphire, saffron, or 
small pearls, there is no necessity, according 
to all our doctors, for fixing the place o 
delivery: because the difference of place 
occasions no difference of price ; and in this 
case the delivery must be made where the 
contract is concluded.—The compiler of the 
Hedava remarks that this is the doctrine 
laid down in the Jama Sagheer, and also in the 
Mahsoot treating of sales :—but that in the 
Mabsoot treating of hire itis said that the 
seller may deliver the goods wherever he 
pleases ,—and this is approved ; because the 
delivery is not immediately due; and also, 
because, all places in this case being similar, 
there is no necessity for the particular 
determination of any. Now, the question 
is, if the parties agree upon a place o 
delivery, whether it be absolutely fixed 
thereby or not.—Some are of opinion that 
it is not fixed, because in so determining 
it there is no advantage.—Others, again, 
maintain that it is fixed thereby, as its being 
so is advantageous, since the danger of the 
roads is thereby avoided. 

Nor, if a city be mentioned, need the 
particular street be specified ——Ir, in case 
of the gonds requiring porterage, a city be 
fixed on for the delivery, there is then no 
necessity for specifying the particular street 
of lane, because a city notwithstanding the 
variety of its parts, is considered as one 
place.—Some have said that this proceeds 
on a supposition of the city not being large; 
—but that, if its extent bea Farasang,* the 
specification of a particular part is, in that 
case, a necessary condition. 

The pice must be received at the meeting. 
—A SILLIM sale is not valid unless the seller 
receive the price inthe meeting, prior toa 
separation from the purchaser; because if 
the price be stipulated in money. it would 
otherwise follow that one bebt is opposed 
to another debt ; a practice which has been 
prohibited bv the Prophet :—or, if the price 
be stipulated in wares, it is invalid, because 
the characteristic of Sillim is “a prompt 
receipt of something in lieu of something to 
be given,” which would not be established 
if a promot delivery of the price did not take 
place. Besidos, the payment of the price 
is necessary to enable the seller to acquire 
the goods, that he may become capable of 
delivery :—and hence lawyers have said 
that a Sillim sale, containing a condition of 
option in favour of both or one of the parties, 
is invalid, because a condition of option is 


© A league, about 18,000 feet, of 31/2 miles 
in length, 
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a bar to the completion of the seisin, inas- 
much as it prevents the conclusion of the 
contract in regard to its effect, namely, the 
establishment of right of property :~and 
also, that the purchaser has no option of 
inspection, because it is vain and useless : 
since the goods are a debt due from the 
seller, and consequently undetermined ; 
whereas a thing seen becomes determined. 
—It is otherwise with respect to an option 
of defect ; because that is no bar to seisin ; 
—and hence, if sucha stipulation be made, 
and the parties annul it before the close of 
the meeting, and the seller be in possession 
of the price, such Sillim sale is valid; in 
opposition to the opinion of Ziffer. 

Whence, tf a debt owing from the seller to 
the purchaser be considered as part of it, the 
sale is invalid in that proportion.—Ir a per- 
son purchase a Koor? of wheat, by a Sillim 
contract, for two hundred dirms, and, the 
seller being indebted to him one hundred 
dirms, he [the purchaser] make the advance 
by immediately pa inz to him [the seller] one 
hundred dirms, and opposing the debt of one 
huidred dirms to the remainder,—in that 
case the contract is invalid in the amount of 
the debt of one hundred dirms,—because a 

resent seisin isnot made of them; but it 
is valid inthe amount of the one hundred 
dirms paid down, because of the observance 
of the conditions of legality with respect to 
that proportion, and because it is not affected 
by the invalidity of the other proportion, as 
such invalidity is supervenient, the sale b>ing 
valid originally ; and hence, if the purchaser. 
in this case, should pay down one hundred 
dirms on account of the debt before the end 
of the meeting, the sale becomes valid ; but 
as, in the present instance, the purchaser 
does not pay off his debt, but merely opposes 
a clearance of his debt in lieu of ready 
payment of one hundred dirms, and the 
contracting parties separate from the meet- 
ing, the sale is therefore invalid in that 
degree.—The reason of this is, that if a debt 
be established asthe price, in a contract of 
sale, still that is not absolutely fixed as the 
price (whence if a person purchase goods 
in exchange for a debt due to him by the 
seller of the goods, and both parties after- 
wards agree that the debt was not due, yet 
the sale does not become null); and sinc: 
the debt is not absolutely fixed as the price, 
so as to be capable of constituting capital 
stock, it follows that the contract, in 
such case. does originally take place, and 
afterwards becomes invalid from that cir- 
cumstance. 

But it cannot be disposed of by the seller 
until he take possession of it.—Ir is not 
lawful for the seller to convert to use. or, by 
deed, to dispose of the price advanced, in 
a Sillim sale (as if he should sell it, for 
Instance), prior to his seisin of it, because 


* A dry Babylonish measure of 7,10.) lib — 
(See Richardson’s Dictionary.) 


in this case the seisin of the price, which is 
an essential condition ina Sillimsale, would 
be defeated. 

Nor can the purchaser perform any act 
with respect to the goods, until he receive 
them.—IN the same manner. also, it is 
unlawful for a purchaser, in a Sillim sale, 
to perform any act with respect to the goods, 
previous to the receipt of them ; because an 
act with relation to the subject of a sale 
previcus tothe seisin is unlawful.—For the 
same reason, also, it is unlawful for the 
purchaser, prior to seisin, to admit another 
to a share in the goods, or to dispose of them 
at prime cost. 

In a dissolution of Sillim the stock cannot 
be applied to the purchase of any thing from 
the seller until it be first reccived back.— 
Ir both parties agree to dissolve a contract 
of Sillim, the purchaser is not, in that case, 
entitled to accept or purchase any thing from 
the seller in exchange for the stock he has 
advanced, until he has first received it back 
complete ; because the Prophet has said, 
"Where ye dissolve a contract of sale upon 
which an advance has been made, take not 
from him to whom ye have paid the advance 
any thing except that which ye have 
advanced to him ;’’—and also, because, as 
the capital advanced, in this instance, is 
resembling and like unto the subject of the 
sale, it follows that any act with respect 
to it, previous to seisin, is invalid —The 
reason why the capital advanced resembles 
the subject of the sale is, that a dissolution 
is equivalent toa new sale with relation to 
a third person (that is, to any other than 
the parties themselves) and it is therefore 
necessary that the subject of the sale be 
extant. Now it is impossible that the goods 
contracted to be provid:d can be considered 
as the subject of the sale, since they are not 
extant ; it is therefore necessary to consider 
the price in that light ; and this consequently 
becomes as debt due by the seller, in the 
same manner as the goods were. 

OBJECTION.—Since a dissolution is equi- 
valent to anew contract, similar to the first, 
it w. uld follow that it is indispensable that 
the advanced capital be received back by 
the purchaser at the meeting in which the 
dissolution is determined on, in the same 
manner as it is requisite that it be advanced 
to the seller at the time of concluding the 
contract ; whereas it is otherwise. 

Repiy.—It is not indispensable that this 
be received back at the interview of dissolu- 
tion, because the dissolution is not in all 
respects similar to the first contract. 

Concerning the case in question Ziffer has 
givena different opinion, for, according to 
him, any deed relating to the price, previous 
to the seisin, is lawful :—but the reasoning 
above stated is a sufficient refutation of this 
opinion. 


An article subsequently purchased, and 
made over in fulfilment of a Sillin sale, is 
not held to be delivered.—Ir a person sella 
Koor of wheat by a Sillim sale, and after- 
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wards, when the period of delivery arrives 
purchase the same from another, and then 
desire the purchaser to receive it from that 
other in discharge of his claim upon him: 
and the purchaser accordingly take possession 
of the same, still he is not considered to have 
made seisin of the subject of the Sillim sale, 
and consequently, if the wheat be lost or 
destroyed whilst in his possession, the seller 
is responsible for the same. 

Unless the purchaser receive it first on 
behalf of the seller, and then make seisin of it 
on his own account, by two distinct measure- 
ments.—But if the seller should have desired 
him to receive it first on his [the seller's] 
account, and afterwards on his own account, 
and the purchaser accordingly, first measure 
it out and receive it on account of the seller, 
and afterwards measure it out and receive it 
on his own account, the subject of the Sillim 
sale is in that case delivered. and the pur- 
chaser hecomes completely seised of the same, 
The reason of this is, that there is here a 
conjunction of two contracts ; first, the Sillim 
sale: and, secondly. the sale between the 
seller of the Sillim sale and the third person : 
and it is a necessary condition that the 
measurement take nlace in both, because the 
Prophet has prohibited the sale of wheat until 
the measure both of the purchaser and the 
seller shall have been applied to it; and 
this prohibition (as has been already ex- 
plained) evidently alludes to the conjunc- 
tion of two contracts, such as in the case in 
question. 

Osyjection.—As the Sillim sale is previous 
to the purchase of wheat made by the Sillim 
seller, it follows that the two contracts are 
net conjoined. 

Repry —-The Sillim contract is antecedent, 
but the seisin of the subject of it is pos- 
terior ;—and the seision here is equivalent to 
a sale de novo ; because ; although the subject 
of the Sillim sale was a debt incumbent on, 
the seller, and what the purchaser had 
received was determinate thing, and con- 
sequently, in reality, different from a debt 
yet they are in this ease considered as one 
and the same thing, lest it should follow that 
the exchange of the subject of a Sillim_ sale 
has been made previous to the seisin of it ; 
for if they were to be considered as two 
things, it would follow that the subject of 
the Sillim sale prior to the seisin of it was 
given in exchange for what the purchaser 
made seisinof namelv, a determinate thing 
and not a debt.—Now since the seisin is 
proved to be in the nature of sale de novo, 
it follows that two contracts are conjoined, 
namely, the purchase of tbe wheat by the 
Sillim seller, and the seisin of it by the 
Sillim purchaser, which is equivalent to a 
sale de novo, that is, the case is the same as 
if the Sillim sellér, having purchased it from 
the purchaser, were to re-sell it to the Sillim 
purchaser. ; 

A second measurement is not required tn a 
similar receipt of article by a lender —Ir a 
person, indebted to another in a Koor of 
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wheat, not on account ofa Sillim sale,* but 
on account of a loan, should purchase a Koor 
of wheat fron another, and then desire his 
.creditor to receive the same from the other, 
in lieu of what he had borrawed, and the 
creditor, having measured out the same, 
should accordingly take possession of it such 
seisin is valid, and are payment of the loan 
is established ; because a loan of indefinite 
property [Karz] is equivalent to a loan of 
specific property [Areaat],—-and hence the 
Koor of wheat so measured and received by 
the lender may be said to be his actual right, 
for which reason the transaction is not re- 
garded as a conjunction of two contracts 
[with respect to one subject], and it is eon- 
sequently not requisite that the wheat be 
measured a second time. 

If the seller measure the article, on behalf 
of the purchaser, in his absence, it is not a 
delivery —although it be measured into the 
purchaser's sack.—I¥F a person, having pur- 
chased a Koor of wheat by a Sillim sale, 
should order the seller to measure it and put 
it into his (the purchaser’s) sack, and the 
seller having accordingly measured it out 
should put it into the sack at a time when 
the purchaser is not himself present, in this 
case a delivery of the goods is not held to 
have taken place (insomuch that if the wheat 
should in that situation be destroyed, the 
loss falls entirely on the seller); because the 
purchaser, in a Sillim sale does not become 
proprietor of thearticle, for which he makes 
the advance, until actual seisin, as his rigt 
is of an indefinite nature and not determi- 
nate : now the wheat, in the case in question, 
is a determinate article, and hence the order 
given to the seller by the purchaser to measure 
it out was not valid --since the order of a 
director is of no account except with respect 
to his own property.—Thus the seller, as it 
were, borrowed the sack of the purchser, 
and put wheat wh'ch was his own property 
into it;—in the same manner as if a person. 
having a debt of some dirms due to him by 
another, should give his purse to the debtor 
and desire him to weigh the dirms and put 
them into it ; in which case if the debtor act 
accordingly, still the creditor does not by the 
performance of this act become seised of those 
dirms.—If, on the contray, a person, having 
purchased wheat that is determinate and 
present, should direct the seller to measure 
it, and put it into his [the purchaser’s] sack, 
and the seller act accordingly, at a time when 
the purchaser is absent, the purchaser is 
nevertheless seised of the same in virtue of 
that act, besause his directions to the seller 
were efficient, as the property of the wheat 
had vested in him in consequence of his 
purchase of it.—Hence it appears that in a 
common sale the purchaser becomes pro- 
prietor of the article previous to the seisin,— 
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whereas, ina Sillim sale, the right of pro- 
perty does not vest until after the seisin.— 
Hence, also, in a Sillim sale, if the purchascr 
desire the seller to grind the wheat, put in 
the manner above recited into Lis bag, the 
flour is the property of the seller ;—whereas, 
if the same were to be done in case of a 
common sale, it would be the property of the 
purchaser. In the same manner, also if the 
purchaser should desire the seller to throw 
the wheat into the river, and he act accord- 
ingly, then, ina Silllm sale, the loss would 
result to the seller,— whereas, in a common 
sale it would fall upon the purchaser, and he 
would remain responsible for the price, since 
his order was efficient. Hence, in the 
Rawayet-Saheeh, it is declared to be sufficient 
that the seller, by the direction of the pur- 
chaser, measure out the article and put it 
into the purchaser's sack ; and there is no 
necessity for another measurement, since in 
this case the seller acts as agent for measure- 
ment to the purchaser; and the seision is 
completely established, because of the falling 
of the wheat into the purchaser’s sack. 

And so also if it be measured by the seller 
into his own sack, at the purchaser's instance. 
although the purchaser be present.—IF a 
person purchase wheat, and direct the seller 
to measure it out and put it into his own 
sack, and the seller act accordingly, the 
purchaser is not seised of it, inasmuch as he 
borrowed the sack of the seller without 
taking possession of it, and consequently 
does not become seised of its contents.—T he 
case is therefore the sams as if the purchaser 
had directed the seller to measure out the 
wheat and place itin a particular corner of 
his own house, which being completely in the 
Possession of the seller, the purchaser cannot 
consequently be seised of anything in it. 

Case of delivery of a determinate article 
in the same parcel with an undeterminate 
article.—Ir sn undeterminate and a specific 
thing be joined together, by a person (for 
instance) purchasing a specific Koor of wheat, 
and also entering into a Sillim contrast for 
another Koor of the same (the former of 
which is specific'and the latter wundeter- 
minate), and then directing the seller È to 
measure out both into his own sack, in that 
case, if the seller first measure the specific 
wheat into the sack, and afterwards the 
undeterminate wheat. the purchaser is seised 
of both the measures of wheat ;—of the 
determinate wheat because his directions to 
the seller with respect to it were efficient, as 
it was his undoubted property ;—and of the 
undeterminate wheat because, upon the seller 
measuring it out, and placing it in the bag, 
it then becomes implicated with the property 
of the purchaser, and on account of such 
implication the purchaser becomes seised of 
it.— The case therefore is analogous to where 
a person, having solicited the loan of some 
wheat, desires the lender to scatter it on his 
(the borrower’s) ground,—or, where a person 
consigns his ring to a jeweller with directions 
to add to it more gold, to the weight of half 
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a deenar ;—for in both these cases the seisin 
takes place immediately on the implication 
with the property.—If, on the contrary, in 
the case in question, the seller first measure 
out the undeterminate wheat, and place it in 
the purchaser’s sack. and afterwards the 
specific wheat, the purchaser does not become 
seised of either; because his directions to 
measure out the undeterminate wheat were 
not efficient, and consepuently the property 
of it remained with the seller, as before :— 
and having afterwards mixed the determinate 
wheat with his own property, he thereby 
destroys and annuls the right of property of 
the other.—This is founded on the doctrine 
of Haneefa, according towhom the implica- 
tion of the property of another with one’s 
own is destructive of the right of property of 
that other : and on this principle he holds the 
sale with respect to the dcterminate wheat to 
be dissolved. 

ReJECTION.—The above implication is 
with the consent of the purchaser, since it 
was by the order that seller made the 
measurement, and hence the sale ought not 
in this case to be dissolved. 

Rep.ty.—The implication is not made with 
the consent of the purchaser, since there is 
a probability that his object was that the 
specific wheat should first be measured out. 

Wuart is here advanced is founded on the 
doctrine of Haneefa, as above stated. The 
tWo disciples are of opinion that the pur. 
chaser has the option of either dissolving the 
sale or sharing with the seller in the mixed 
property : because, according to them, the 
implication of the property of another with 
one’s own is not in all cases destructive of 
the right of property of that other l 

If the contract be dissolved, and the article 
advanced perish befire restitution, the seller 
is responsible —Ira person purchase a Koor 
of wheat by a Sillim contract, making a 
female slave the price advanced, and after 
the seller taking possession of the slave the 
parties dissolve the contract, and the slave 
afterwards die whilst yet in the possession of 
the seller, in this case the seller 1s respon- 
sible for the value she bore on the day of 
seisin —If. also, the dissolution be made 
after the death of the female slave, it is 
valid, and the seller in the same manner re- 
mains responsible fur the value at the period 
of seisir.—The reason of this is that the 
validity of a dissolution rests upon the ex- 
istence of the contract, and that, again, rests 
upon the existence of the subject of it: now 
ina contract of Sillim, the article advanced 
for is the subject of the contract; and as 
that, in the case in question, still continues 
in existence, it follows that the dissolution is 
valid :—and the dissolution being valid, and 
the contract of Sillim consequently cancelled 
with respect to the article advanced for, it 
follows that it isalso cancelled with respect 
to the slave (being the price paid in advance), 
as a dependant of the article advanced for, 
although it be not valid with respect to the 
slave, orginally, because of her non-ex- 
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istence, since there are many things which ; 
although not valid originally, are yet so de- 
pendantly.—The contract, therefore, being 
cancelled with respect to the slave, it be- 
comes incumbent upon the seller to return 
her; but as this is impracticable, he must 
pay her value 

The dissolution of a sale is rendered in- 
vaid by the article perishing before resti- 
tution.—IF a person, having purchased a 
slave, should agree ith the seller to dissolve 
the bargain, and the slave afterwards die in 
his possession, the dissolution is invalid ; — 
or, if the slave die first, and the parties then 
agree to dissolve the contract, in this case also 
the dissolut‘on is invalid;—2cause, the slave 
being the :ubject of the sale, and his death 
of conseq ence destroying the existence of 
the contract, the dissolution ıs therefore 
invalid from the beginning in the second 
case, and becomes invalid inthe end in the 
first case,—as the subject no longer remains. 
It is otherwise in a case of Bzea Mookayeza, 
or barter; because a dissolution in tnat case 
is valid after the decay or destruction of one 
of the articles; since e'ther of them being 
capable of becoming the subject of the sale, 
the existing one 1s therefore considered as 
such. 

In a dispute with re pect to the value of the 
subj ect, the assertion of the seller (upon oath) 
must be credited —I¥ a person enter intoa 
contract of Sillim fora Koor of wheat, at the 
rateof ten dirms and the seller afterwards 
assert that "he had agreed for wheat of an 
inferior sort,” and the purchaser deny this, 
asserting ‘‘the stipulation of wheat was 
made in an ab:olute manner, and the-efore 
the contract is invalid,” in such case the 
assertion of the seller, corroborated by an 
oath, must be credited, since he pleads the 
validity of the contract, by virtue of the 
declaration of a condition Of it; and the 
assertion of the purchaser, notwithstanding 
his denial of validity of the contract, is 
not credited, because it tends to a destruc- 
tion of his own right, since it is a custom, in 
Sillim sales, that the goods advanced for the 
superior to the sum advanced.—If a vice 
versa disagreement take place between the 
parties, the learned say that agreeably to 
the doctrine of Haneefa, the assertion of the 
purchaser is credited, since he claims the 
validity of the contract.—According to the 
two disciples, the assertion of the seller 1s 
credited in both cases, as he is the defendant 
in both, notwithstanding that, in the latter, 
he deny the validity of the contract. This 
will be more fully explained hereafter 

If the seller deny the appointment of a 
period of aelivery, the assertion of the pur- 
chaser. fixing that period, must be credited. 
Ir a disagreement take place between the 
parties to a Sillim sale, by the seller asserting 
that a period of delivery had not been deter- 
mined in the contract, and the purchaser 
asserting that it had, the assertion of the 
purchaser must be credited, because a deter 
mination of a period for delivery is a right of 


the seller, and his denial is therefore a 
wilful injury to himself. 

OsjecTION.—The seller denies the deter- 
mination of a period for delivery from a 
view to his own advantage; since such 
denial is the caue of annulling the contract, 
by which means he obtains the property of 
the goods ne had engaged to deliver. Hence 
his denial is advantageous and not injurious 
to himself. ; 

RepPLy —The invalidity of a Sillim con- 
tract, because of the period of delivery b eing 
underminate, is not certain, since our 
doctors have disagreedon this point. The 
advantage, therefore, in this view. is of no 
account ;—-whereas the advantage to the 
seller, from the determination of such period, 
being obvious, his denial of it thereupon is 
an injury to himself,—It is otherwise in the 
case of a disagreement between the parties” 
with regird to the existence of a condition 
concerning the quality of the article; be- 
cause in that instance the invalidity of the 
contract, fron a want of a definition of the 
quality, is certain 

ir on th: other hand, the seller assert that 
the perio! had been determined, and the 
purchiser deny this, in that case, according 
to the two disciples, the assertion of the pur- 
chaser must be credited, because he denies 
the right which the seller claim from him, 
although, at the same time, he deny the 
validity of the contract ;—in the same man- 
ner as holds with respect to the proprietor of 
the stock in acontract of Mozaribat ;—that 
is to say, if the proprietor of the stock were 
to say to his Mozarib, or manager, "I stipu- 
lated that a halfof the profit shall go to you 
excepting ten dirms ;” and the manager 
deny this, and assert that he had stipulated 
a half of the profit in his favour, in th s case 
the assertion of the proprietor of the stock is 
credited, since he denies the claim of right 
of the agent, notwithstanding he thereby at 
the same time deny the validity of the con- 
tract between them.—Haneefa says that, in 
the case in question, the assertion of the 
seller is to be credited, because he claims the 
validity of the contract. Besides, the pur- 
chaser aud s ller both agree in their having 
made a Sillim contract, an? consequently 
they both apparently agree in the validity of 
it :—but, again, the purchaser. in denying 
the assertion of the seller, denies the validity 
of the contract, which is the denial of a 
thing he at the same time admits. and is 
consequently not worthy of credit.—It is 
otherwise in the case of Mozaribat, because 
a contract of Mozaribat isnot binding upon 
either the manager or the owner of the stock, 
since the manager may refuse the execution 
of the Mozaribat at any time, and the con- 
stituent may dismiss him when he pleases. 
such a disagreement, therefore, in the case: 
Mozaribat, is of no consequence, the plea o 
invalidity, in this instance, amounting. in 
fact, to nothing more thana refusal to carry 
the contract into execution, which it is law- 
ful for either party to do. There remains, 
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part of the manager ; and as this ís opposed 
by the proprietor of the stock, his declaration 
must consequently be credited.—A Sillim 
contract, on the contrary, is absolute, and 
therefore of a different nature. 

From the above discussion it appears to be 
a general rule that the assertion of a person 
who denies his own right, and not the right 
of another upon him, is not credited in the 
opinion of all our doctors :—and that whoever 
pleads the validity of a contract must be cre- 
dited in his assertion, according to Haneefa, 
provided both parties be agreed in the uni- 
formity of the contract, such as that of 
Sillim, which, whether valid or invalid, is 
of an uniform nature; in opposition to 
Mozaribat, which, in case of its validity, is 
a contract of participated profit, and in case 
of its inval dity is merely acontract of hire. 
—The two scholars are of opinion that, in 
the case in question, the assertion of the de- 
fendant must be credited, notwithstanding 
he thereby deny the validity of the contract. 

In 8iltim sales of price goods all the 
qualities must be particularly specified.—IF 
a person enter into a Sillim contract with 
respect to cloth, describing its length, 
breadth, and quality of fineness or coarse- 
ness, such sale is valid, because it is a con- 
tract of Sillim which relates to a known 
thing, and of which the delivery is prac- 
ticable. If the subject of the sale be a piece 
of silk stuff, it is necessary, in addition. to 
settle the weight that also being an object 
in this instance. 

Sillim sale is not valid in shells. or jewels : 
but itis valid in small pearls sold by weight. 
—A siLLIM sale of jewels or marine shells is 
not lawful, because the unities of these vary 
in their value. 

A siLLim sale of small pearls that are sold 
according to weight is lawful, as the weight 
ascertains the subject of the sale. l 

In bricks. THREE is no impropriety in a 
sale of bricks, whether they be in a wet or 
dry state, provided a description be given 
of the mould in which they are formed, 
because bricks, in their nities, are of a 
similar nature, more especially where their 
mould is described. . l 

And (in short) in all articles which admıt 
a general description of quality, and ascer- 
tainment of quantity.—In short, everything 
of which it is possible to comprise a de- 
scription of the qualities, and a knowledge 
of the quantity, is a fit subject of Sillim 
sfle, as it cannot occasion contention ; on the 
other hand, a Sillim sale is not lawful with 
respect to things incapable of being defined 
by a description of quality or quantity ; 
because the subject of a Sillim sale is a debt 
due by the seller ; and if its quality be not 
known there consequently exists a degree of 
uncertainty, from which a contention must 

rise. 

: Or which are particularly defined. —THERE 
is no impropriety in a Sillim sale of pots or 
vessels for boiling water, or of boots, or the 
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defined, because the conditions essential to 
the validity of a Sillim sale are here ob- 
served :—but if the articles be not defined, 
the sale is absolutely invalid, the subject of 
the sale being in such case an undefined 
debt. It is also lawful to bespeak any of 
these articles from the workman without 
fixing the period of delivery —Thus if a 
person should desire a boot-maker to make 
boots on his account, of a particular size and 
quality, such agreement is lawful. on a 
favourable construction, founded on the 
usage and practice of mankind, although it 
be unlawful by analogy, as being the sale of 
a nonentity, which is prohibited. 

Articles bespoke from the manufacture, 
in a contract of Slilim are considered as 
entities—IT is to be observed that a contract 
for workmanship is a sale and not merely a 
promise. This issapproved. The subject of 
the s le moreover, in such case, although in 
reality a nonentity, is yet considered, in 
effect, as an entity ; and the thing upon 
which the contract rests is considcred as a 
substance (that is, as boots, for instance), 
and not as the work of a manufacturer in 
an abstracted manner ;—and accordingly, if 
the manufacturer bring boots that had been 
worked by another, or boots wnich he had 
himself worked prior to the contract, and 
the person who had bespoke them should 
approve of the same, the contract is legally 
fulfilled —Besides, articles that are bespoken 
are not determined for the person who be- 
spoke them until he approve of them: 
and hence, if the workman should sell 
them to another before he had shown them 
to this person, it is lawful.—All this is 
approved. 

And may be rejected, if dissapnroved, upon 
delivery.— WHOSOEVER bespeaks goods of a 
workman has the option of taking or reject- 
ing them, because of his having purchased 
articles which he has not seen —-The work- 
man, however, has no option, insomuch that 
the person who bespoke them may, if he 
please, take them fiom him by force.—This 
is recorded by Mohammed, in the Mabsoot, 
and is the most authentic doctrine ~—It is 
related, however, asan opinion of Haneefa, 
that the workman also has an option, inas- 
much as it is impossible for him to furnish 
the articles bespoken without detriment, 
since, in order to make boots (for instance), 
it is necessary to purchase hides, and in- 
struments to cut them, and this is not free 
from loss.—It is related, as an opinion of 
Aboo Yoosaf, that neither party possesses 
an option; for the workman, as being the 
seller, is not entitled to an option,—in the 
same manner as, ina sale of goods unseen, 
the seller hath no option ; and with regard 
to the person who bespeaks the goods, if an 
option were given to him it would be an 
injury to the seller, since if he rejected the 
goods other people might not choose to 
purchase them for the value; as where, for 
instance, a commander of high rank be- 
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speaks goods, and the workman accordingly 
makes them in a style suitable to his rank- 
and he afterwards rejects them; in which 
case the common rank of people would not 
purchase them for their value 
An engagement with a manufacturer to | 
furnish goods which it is not customary to 
bespeak is not valid —A contTRaCT with a 
workman for the furnishing of goods is not 
lawful with respect to such articles as it is 
not customary among mankind to bespeak,— 
as cloth (for instance), because the bespeaking 
of goods is in itself unlawful, and is there- 
fore admitted by the law only so faras it is 
authorized by the custom of mankind, which | 
is considered as a necessary instrument of ' 
its legality.—It is also requisite, in bespeak- | 
ing articles authorized by the custom of | 
mankind, to discribe their quality, in order 
to enable the workman to furnish them 
according!y ; and unless such description be 
given the contract is unlawful.—-It is to be 
observed that the prohibition of a stipulation 
of period for delivery, as recited in the 
first of these cases relative to contracts of | 
this kind, proceeds upon this ground, that if | 
a period were stipulated in a contract for the , 
supply of work of articles authorized by | 
custom, and the price paid immediately to : 
the workman, it would then become a S llim 
sale in the opinion of Aboo Yoosaf : in oppo- 
sition to that, however, of the two disciples, 
who hold that it would still remain merely a 
contract for the supply of wrk :—but if the | 
period should be stipulated in the case of 
articles not authorized by custom it then | 
becomes a Sillim sale in the opinions of all, 
our ductors.—The reasoning of the two dis- | 
ciples ın support of their opinion in the | 
first case, is that the word Istsina literally | 
| 
| 
| 
| 
| 


| 
| 
| 
| 
| 
| 
| 


means a requistion of workmanship, and 
ought of consequence to be used in that 
sence, so long as the context does not 
determinate it to some other sense. .! 
Osjection.—The stipulation of a period is 

a context which clearly indicates that Istsina 
is to be taken in a sense different from its | 
| 


literal meaning ; and that is to be under- 
stood as implying a Sillim agreement ; 
otherwise what need for the stipulation ofa 
period ?-—It would therefore appear that in 
such a case it amounts to a Sillim. 
Repty.—The stipulation of a period, as in 
the first case, is nota convincir g argument 
that the word Istsina is not to be taken in | 


its literal sense, but ought to be understood 
as implying an agreement of Sillim ; because 
the stipulation ofa period may be supposed 
to have been made with a view to expedition 
—and it maybe supposed that the object of 
the bespeaker, in fixing a period, was to 
prevent delays : in opposition to the case of 
things not authorized by custom, for there a 
contract fer a supply of workmanship, as 
being invalid is construed to mean a Sillim 
sale, which is lawful. 

The reasoning of Haneefa is that, when a 
period is stipulated, it fixes the subject of | 
the sale to be debt, because periods are not 


| watching; and being property, 
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fixed except with regard to debts; and the 
subject being proved to bea debt, the con- 
struction of the contract intoa Sillim sale is 
easy and natural. It is therefore construed 
to be a Sillim sale, which is lawful, in the 
opinion of all our doctors, beyond a doubt: 
whereas, there isa doubt with respect to the 
other, since practice means the deeds of all 
people of all countries, and this can never 
be known with certainty: as therefore, the 
legality of a sillim sale is certain, and 
practice is not free from doubt, it follows 
that it is preferable to construe acontract 
for a supply of work to mean a contract of 
Sillim. 


Section 
Miscellaneous Cases. 


It is lawful to sell dags or hawks.—It is 
lawful to sell a dog or a hawk, whether 
trained or otherwise It is related, as an 
opnion of Aboo Yoosaf, that the sale ofa 
dog that bites is not lawful,—and Shafei has 
said that the sale of a dog is absolutely 
illegal; because the Prophet has declared 
“the wages of whoredom, and the price of 


a dog, are in the number of prohibited 
things ;'’ and also, because a dog is actual 
filth, and therefore deserving of abhor- 


rence: whereas the legality of sale entitles 
the subject of it to respect; and is conse- 
quently incompatible with the nature of a 
dog. The arguments of our doctors upon 
this point are twofold First the Prophet 
has prohibited the sale of dogs, excepting 
such as are trained to hunt or to watch’— 
SeconpLY, dogs are a species of pro- 
perty, inasmuch as they are capable of 
yielding profit by means of hunting and 
they are 
therefore fit subjects of sale ; in opposition 
to the case of noxious animals, such as 
snakes or scorpions, which are not capable 
of yielding use. With respect to the tra- 
dition quoted by Shafei, it applies to the 
infancy of Islam, at which period the Prophet 
prohibited every one from eating the price of 
a dog, in order to restrain men from a fond- 
ness for dogs, asit was thena custom to keep 
dovs of breed, and to suffer them to sleep 
on the same carp2t But when this custom 
fell into disuse, and men abstained from a 
fondness for dogs, the Prophet ordained the 
sale of them. With respect to the assertion 
of Shafei, that dogs are actual filth, it is not 
admitted ; but admitting this, still it follows 
that the eating, and not the selling of them 
is unlawful. 

Itis not lawful to sell wine or pork.— THE 
sale of wine or pork is not lawful ; because, 
in the same manner as the Prophet has pro- 
hibited the eating or drinking of these, so 
also has he prohibited the sale of them, oF 
the eating of the price of them; and also. 
because these are not substantial property 
with regard to Mussulmans, as has been 
before frequently explained. 

Rules with respect to Zimmees in sale. 
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ZIMMEES, in purchase and sale, are the same 
as Mussulmans :—because the Prophet has 
said “ Be regardful of Zrmmexs, for they 
are entitled to the same right, and subject 
to the same rules with MussuLmMaNs !'—and 
also because, being under the same necessi- 
ties, in the transaction of their concerns. as 
Mussulmans, they stand in need of the same 
immunities. They are thereforc the same as 
Mussulman, with respect to purchase and 
sale,—excepting, however, in the sale of 
wine and pork, which is lawful to them, as 
the sale of wine, by them, is considered in 
the same light with that of the crude juice 
of the grape by the Mussulmans: and the 
sale of pork by them is equivalent to that of 
the flesh of a goat by Mussulmans ; because 
these things are lawful in their belief, and we 
are commanded tosuffer them to pursue- 
their own tenets. Moreover, Omar com- 
manded his agents to empower the Zimmees 
to sell wine, taking from them a tenth part 
of the price : a proof that the sale of wine is 
lawful among them. 

A person inciting another to sell his pro- 
perty toa third person, by offering an addi- 
tion over and above the price, is responsible 
for such addition ; but not unless this addition 
be expressed as forming a part of the price. 
—Ir a person say to another, “sell your 
slave to a particular person for one thousand 
dirms, on condition that I be responsible to 
you for five hundred dirms, of the price, in- 
dependent of the one thousand dirms,” and 
the said person act accordingly, it is valid 
and he is entitled to one thousand dirms 
from the purchaser, and to five hundred 
dirms from the security ; whereas if he were 
simply to say, ‘ I will be responsible for five 
hundred dirms,’’ without mentioning the 
words '"‘ of the price,” the seller is, in that 
case, entitled only to the one thousand dirms 
from the purchaser, and has no claim on the 
surety.—The reason of this is. that an in- 
crease in the price, or in the wares, is lawful, 
according to all our doctors, and is joined to 
the original contract (as has been already 
explained), being only an alteration of the 
contract from one lawful quality to another 
lawful quality ;—~and as it is lawful for the 
purchaser to make an alteration in the price, 
although he be no gainer in other respects by 
it (as if he should increase the price, not- 
withstanding it be adequate to the value of 
the goods before the increase), so also it 1s 
lawful for a stranger to lay himself under an 
obligation for an increase of price, although 
he have no advantage in other respects ;— 
in the same manner as the consideration for 
Khoola becomes incumbent upon a wife in 
virtue of her assent to the Khoola, although 
she receive nothing in exchange, for woman 
is originally free, and the procurement of a 
divorce adds nothing to her original free- 
dom. It is essential, therefore, to the 
validity of the seller’s claim upon this 
person, that the increase be opposed to the 
goods by the specification of the words ‘‘ of 
ai'e rt,’peonihd f these words be omitted, 
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the declaration or stipulation is of no ac- 
count. 

A female slave may be contracted in 
marriage by the purchaser without his taking 
possession of her.—Ir a person, having pur- 
chased a female slave, make her over in mar- 
riage to another before seisin, and that other 
cohabit with her, such marriage is lawful, as 
having been concinded in virtue of the 
authority of the proprietor :—and it also 
determines the seisin of the purchaser. If, 
however, the husband should not cohabit 
with her, the marriage does not, in that 
case, determine the seisin according to a 
favourable construction of the law.— 
Analogy, indeed would suggest that the 
purchaser becomes seised of the slave on the 
instant of the marriage-contract, since, in 
consequence thereof, the right of property 
over the slave is rendered virtually defec- 
tive !—it would therefore follow that the 
seisin becomes established as an effect of the 
contract, in the same manner asin the case 
of an actual defect occasioned by any act of 
a purchase.—The reason for a more favour 
able construction, on this occasion, is that 
any act by which an actual defect is occa, 
sioned infers an exertion of power over the 
subject. which consequently established a 
seisin of the subject ; but an act which merely 
induces a virtual defect does not admit of 
this inference, so as to establish seisin. 

Case of the purchaser disappearing, without 
taking possession of his purchase, or paying 
the price —IF a person, having purchase a 
slave, should afterwards absent himself with- 
out taking possession, or paying the price, 
and the seller prove by witnesses that he had 
sold the slave tothe absentee, in that case, 
provided the place of his retirement be 
known and ascertained, the slave cannot be 
re-sold on account of the exigencies of the 
seller, for these may be otherwise answered, 
and such sale would destroy the right of the 
first purchaser :—but if the ab entee’s place 
of retirement be not known, the slave may 
be rersold, and the debt of the purchaser to 
the seller paid by means of the price ; for the 
seller has proved, by witnesses, that the 
slave is the property of the pur:haser, and 
that he hasa claim upon him; and conse- 
quently, when tne place of retirement of the 
purchaser ıs Unknown, it is incumbent on the 
magistrate to direct the slave to be sold for 
the satisfaction of the seller; which could 
not otherwise be obtained ;—in the same 
manner as where a pawner dies before having 
released his pledge, in which case it is sold 
for the discharge of his debt to the pawn- 
holder.—It is otherwise where the purchaser 
disappears after seisin, for in this case the 
slave cannot be soldto answer the right of 
the seller, since his right is not particularly 
connected with the salve, as he, in such a 
circumstance, stands in the same predica- 
ment with the other creditors.—It is to be 
observed that, in case of the slave being sold 
an account of the seller, if anything remain 
after the discharge of his claim by means o 
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the price the seller must keep such remain- 
der in behalf of the purchaser, to whom it is 
due as an exchange for his property :—but 
if the price should not suffice to answer his 
claim, he isin that case entitled afterwards 
to the remainder, from the purchaser. 

Or of one of two purchasers disappearing 
under the same circumstance. —SUPPOSING 
there be two pur:hisers, and only one of 
them disappear, the one of that is present is 
entitle | to pay the whole of the price of the 
slave, and to take complete possession of 
him ; a-d if, in this case, the other pur- 
chaser afterward appear, he is not entitled 
to receive his share until he shall have paid 
to his partner the price of it This is the 
adjudication of Haneefa and Mohammed. 
Aboo Yoosaf has said that, if the present 
purchaser pav the whole of the price. still 
te is only entit'ed to take possession of his 
own share, and that, as the payment of the 
debt cf the absentee was a gratuitous and 
unsolicited act in his favour, he is not en- 
titled to receive it from him, since he paid 
it without his authoritv Besides, as the 
Present purchaser is, as it were, a stranger 
with respect to the absentee, he is not en- 
titled to take possession of his share. The 
reasoning of Haneefa is that te present 
purchaser, in making payment on behalf 
of the absentee, acted from necessity, and 
not from choice ; because it was not other- 
Wise possible for him to enjoy his own 
share, since, having purchased the save 
jointly with the other by one contract, it 
was impossible for him to detain him in his 
possession whilst there existed the claim of 
another with respect to part of him. Now 
whosoever pays the debt of another from 
necessity is entitled to repayment, notwith- 
standing his having acted without authority ; 
as in the case of the loan of pledge; for if 
a person lend to another something in order 
that he may pledge it, and that other having 
pledged it accordingly, the lender af erwards, 
rom a necessary want of the said thing, re- 
deem it from the pawnee, he is, in such case, 
entitled to repayment from the borrower, 
although he have redeemed the pledge with- 
out authority from him —Since therefore 
the present purchaser, in the case in ques- 
tion, has a right to repayment from the 
absentee, it follows that he has also a right 
to detain in his possession the share of the 
absentee until he receive payment of the 
sum due to him ; in the same manner as an 
agent for purchase, who pays from his own 
property the price of the goods purchased 
on behalf of his constituent, is entitled to 
retain possession of them until he receive 
payment of the price from his constituent. 

Case of gold and silver being indefinitely 
mentioned in the offer of a price.—-IF a per- 
son purchase a female slave in exchange for 
one thousand miskals of gold and silver, — 
saying, “I purchase this slave for one thou- 
sand miskals of gold and silver,” in that 
case it is incumbent on him to pay five 
hundred miskals of gold, and five hundred 
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miskals of silver; for the reference of the 
miskals to the gold and silver having been 
in an equal degree applicable to each, an 
equal proportion in the payment is ofcon- 
sequence incumbent.—If, on the other hand 
the purchaser should say, “I have purchased 
this slave in exchange for one thousand of 
gold and silver, ın this case he must pay 
five hundred miska's of gold, and five hun- 
dred dirms of silver (of the septemal weight): 
for the terms one thousand having been re- 
ferred to the go!d and silver ina general 
manner, it is therefore eonstrued to apply 
to the weight in common use with respect 
to each in particular. 

The receipt of base money instead of good 
money, if it be lost or expended, is a complete 
discharge. —Ir a person indebted to another 
inthe amount of ten dirms of a good sort, 
afterwards pay him this amount in an infe- 
rior sp2cies, and the other, being ignorant of 
this circumstance, r-ceive them, and after- 
wards expend them, or lose them, in this 
case the debt 1s completely discharged, and 
the creditor is not entitled to any compen- 
sition for the difference of quality.—This 
is according to Haneefa and Mohammed.— 
Aboo Yousaf has said. that in this case the 
creditor is entitled to return to the debtor a 
tantamount of dirms of the sort be receivedt 
and 'o demand from him ten dirms of a su- 
perior sort, to which he has a right ; because, 
inthe same manner as his right relates to 
the substance of the dirms, so also is it estab- 
lished in the quality. A conservation of each 
right is therefore indispensable ; but as the 
conservation of the second right, by means 
of an allowance in exchange for the diffe- 
rence of quality, is impracticable (since 
quality in homogenous articles is of no 
relative value). this mode mu't necessarily 
be adopted The reasoning of Haneefa and 
Mohammed is, that the bad dirms are of the 
same Species with the good; and that atter 
the receipt and expenditure, or destruction 
of them. the debt is discharged ; because the 
claim which remains relates to quality, and 
this is impossible to satisfy by the granting 
of a compensation, inasmuch as quality in 
itself bears no value. 

Articles of a neutral nature do not become 
property but by actual seisin.—IF a bird in- 
cubate its eggs in the land ofa particular 
person, the right of property over broad 
does not, in virtue of such incubation, vest 
in the proprietor of the ground ; on the con- 
trary, they remain free to the person who 
shall first seize them.—The law 18 also the 
same with respect to eggs which a bird, lays 
upon any particular ground.—So also, ifa 
deer should sleep for a night in a field, it 
does not by that act become the property. of 
the proprietor of that field ; on the countrary, 
itremains free to whatsoever it may be 
caught by. The reason of this is that both 
the young onces and the deer are considered 
in the nature of game, and as such are free 
to the person who catches them, although no 
stratagem be used for that purpose ;—and the 
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same, also, of eggs; whence, if a Moharim 
should either break or broil them, he is sub 
ject to make expiation.—Moreover, the pro- 
prietor did not purposely prepare his land 
that the bird should lay or incubate her eggs, 
or that the deer should sleep upon it.--It 
is therefore the same as if a person should 
spread out his net for the purpose of drying 
it, In which case, if any game should fall 
into it, it would not become immediately the 
property of the proprietor of the net, but 
would continue netural until some one seize 
it ;~-or, as if game should come into a house, 
in which case it does not become the imme- 
diate property of the proprietor of the house. 
—or. as if a person, s-attering sugar or dirms 
(for instance) among the people, should 
chance to throw these into to clothes of 
some one; in which case the property does 
not immediately vest in that person, until 
he warp it up or prepare to seize it.—It is 
otherwise with respect to honey. for the 
property of it vests in the proprietor of the 
ground in which t is gathered together ; 
because honey is considered as the produce 
of the ground. and hence the proprietor of 
the ground obtains a property init asa de- 
pendant of the soil, in the same manner as 
in the trees which grow in his land, or in 
which water flows through it. 
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Definition of Sirf sale ——Berya Sire 
means a pure sale; of which the articles 
opposed in exchange to each other are hoth 
representatives of price. This is termed 
irf, because Sirf means a removal, and in 
this mode of sale it is necessary to remove 
the articles opposed to each other in exchang2 
from the hands of each of the parties, re- 
spectively. into those of the other. Sirf also 
means a superiority; and in this kind of 
sale a superiority is the only object ; that is, 
a superiority of quality, fashion, or work- 
manship ; for gold or silver being, with re- 
spect to their substance, of no use, are only 
desirable from such superiority. 

The articles opposed must be exactly equal 
in point of weight: but may differ in quality, 
—Tue sale of gold for gold, or silver for 
silver, is permitted only when they are ex- 
actly equal in point of weight: but the one 
may be of a superior quality to the other ; or 
the one may be bullion, and the other may be 
wought ; because the Prophet has said ‘‘Sell 
GOLD for corp, from hand to hand, at an 
equal rate according to weight : for any ine- 
quality in point of weight is usury.” And 
he has also declared ‘‘the Goopness and 
BANDN&ss Of quality is the same” (as has 
been already explained in the preceding book 
treating of sale). 

The exchange must take place upon the 
spot.—Mutuat seisin is an indispensable 
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requisite in a Sirf sale ;—that is, it is indis- 
pensable that each of the parties, prior to 
their departure from the meeting, take pos- 
session of the article respectively given in 
exchange; because of the tradition above 
quoted 3 and also, because Omar and to one 
of the parties in a Sirf sale. ‘‘If the other 
party require leave to go to his house, yet 
you must not grant it.’’—Besides, the seisin 
of one of the parties is an indispensable 
requisite, lest the contract prove to bean 
exchange of a det for a debt :—and as the 
seisin of one of the parties is requisite, it 
follows that, in order to establish an equality 
the seisin of the other is also requisite, since 
usury would otherwise be induced. Ina 
sale of this nature, moreover, neither subject 
has a priority with respect to the other ; and 
hence a mutual seisin is requisite, whether 
both the subjects be of a determinate nature 
(as in the sale of one silver vessel for another 
silver vessel), or of a nature not determinate 
(as in the sale of dirms and deenars in ex- 
change for dirms and deenars), or onc of 
them determinate and the other not (as in 
the sale of a silver vessel in exchange for 
dirms and deenars) ; because the tradition 
enjoining a mutual seisin is absolute, and 
makes no discrimination of these circum- 
stances —Besides, although a silver vessel 
be determinate, still there subsists a doubt 
with respect to its determination, inasmuch 
as silver is considered in its nature asa 
representative of pricy; and, in a case of 
this nature, a doubt is a sufficient cause for 
the necessity of seisin, because a doubt, in 
matter relative to us/iry, is equivalent toa 
reality —It is to b/ observedthat what is 
meant by mutual seisin, is that both paities 
make seistn prior to their separation ; whence 
if the parties walk aside together, or sleep 
in the place of me ting, or become insen- 
sible, the Sirf sale is not thereby rendered 
null, because Omar has said “If the seller, 
in Srrr sale should leap from the top of 
the house, do you leap after him. 

Gold may be sold for silver, at an unequal 
rate provided the exchange take place upon 
the spot.—Tue sale of gold in exchange for 
silver, atan unequal rate, is permitted, be- 
cause these articles are of a different genus. 
Still, however, in such case, mutual seisin is 
indispensable, because the Prophet has said, 
“The sale of gold for silver is usury unless 
it be from hand to hand.” If, therefore, the 
parties separate before both or one of them 
make seisin, the sale is invalid ; and hence 
it is not lawful to stipulate an optional con- 
dition, or an optional period, because such 
stipulations are preventive of mutual seisin, 
which is an indispensable condition. If, 
however. a Sirf sale be contracted with an 
optional condition, and the condition be 
afterwards removed previous to the sepa- 
ration of the parties, the Sirf sale is in that 
case valid, because of the cause of its inva« 
lidity being destroyed previous to its com- 
plete establishment. 

No act can be performed with relation to 
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he return until it be r-ceived.—Any deed 
with respzct to the return in a Sirf sale, 
previous to seisin of it, is unlawful. If, 
therefore, a person, having solda deenar for 
ten dirms, should, previous to the seisin of 
them, purchise a piece of cloth for them, in 
that case the sale of the cloth is invalid, on 
this principle, that the seisin of the ten 
dirms was absolutely incumbent ; because 
otherwise the Sirf sale would be usurious ; 
anias Gop has prohi'sited usury, it follows 
that if the sale of the cloth were licensed, 
an a so'ute commandment of Gop would 
thereby be defeated,—It is related, as an 
opinion of Ziffer, that the sale of the cloth 
is capable of being rendered valid; because 
dirms bing undeterminate, it follows that 
the price of the cloth relites to ten dirms in 
an absolute manner, and not to the ten dirms 
of the Sirf sale in a specific manner. Our 
doctors on the other hand, argue that price, 
in a Sirf sale, is also a subject of the sale: 
because, as every sale must havea subject, 
and as the articles, in a Sirf sale, are both 
representatives of price, without any of 
them having a preference over the other, it 
follows that either of them is tne subject ; 
and the sale of the subject previous to the 
seisin 13 unlawful. 

OxjFcTIOoN —The consideration, ina Sirf 
sale, isa representative of price, and there- 
fore of an undeterminate nature : whence it 
would follow that it cannot be considered as 
the subject, since the subject of a sale is 
required to be determinate. 

Repty.—The subject of a sale is not re- 
quired to be determinate; for, in a Sillim 
sale the thing on account of which the ad- 
vance is made is the subject of the sale ; but 
still it is undeterminate. 

Gold may be sold for silver, by conjectute: 
but not gold for gold. nor silver for silver.— 
Tue sale of gold for silver, by conjecture," 
is lawful, because equality, ina sale or this” 
nature, is not required —It is unlawful, 
however, to sell gold, for gold, silver for 
silver, by conjecture. because in such sale 
there is a suspicion of usury. 

In the sale of an article having any gold 
or silver upon it, the price paid down is op- 
posed tothe gold or silver —IF a person sell, 
for two thousand Miskals of silver, a female 
slave whose real value is one thousand Mis- 
kals, and on whose neck there is a collar of 
silver equivalent to one thousand Miskals of 
silver, and the purchaser having paid a thou- 
sand Miskals of silver, ready money, the 
parties then separate fromthe meeting. such 
payment is considered to be the price of the 
collar, because the seisin of so much of the 
price of the whole was a necessary condition. 
as the sale in that proportion was a Sirf saie ; 
and hence itis reasonable to conclude that 
the seller paid the exact amount of which 
he knew the seisin to be indispensibly neces- 
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sary. In the same manner, also, if he pur- 
chaser the said slave with the collar, for two 
thousand Miskals of silver, of which one 
thousand is prompt and the other thousand 
postponed, the prompt payment is considered 
as the price of the collar, because the stipu- 
lation of payment at a future period not 
being lawful ina Sirf sale, and being per- 
mitted in the sale of a slave, it is reasonable 
to suppose that the parties in contracting 
the sale, and stipulating the distant period, 
intended to proceed according to law —If, 
also, a person sell, for one hundred dirms, a 
sword. of which the silver ornaments amount 
to fifty dirms, and the purchaser pay imme- 
diately fifty dirms of the price in prompt 
payment, such sale is lawful, and the pay- 
ment made is considered to be for the price of 
the ornaments, although the purchaser may 
not have specified this.—The same rule, also, 
holds if the purchaser say to the seller, 
‘Take thes: fifty dirms in part of the price 
of both’’ (that ıs, of the ornaments and 
sword), because two things are sometimes 
mentioned where only one is intended, and 
this supposition is here adopted from the 
probability of it. If, however, the parties 
separate without a mutual seisin, the eale 
is null with respect to the silver ornaments 
because of its being in that degree a Sirf 
sale, to the validity of which mutual seisin 
is esential :—or, if the sword be so framed 
as not to admit a sepiration of the orna- 
ments without sustaining detriment, the 
sale of it 1s in ths case also null, because 
so situated the separate sale of it is not 
permitted. in the same manner as it is not 
permitted to sell the beam ot a roof,—lIf, on 
the other hand, the sword admit of a sepa- 
ration of the ornaments, without detriment, 
the sale, in -he manner above mentioned, is 
valid with respect to the sword; but with 
respect to the ornament it is null.—It is to 
be observed thac the sale of asword with 
silver ornaments in exchange for dirms is 
lawful only where the silver of the dirms 
exceeds that of the ornaments; and that, if 
the silver of the dirms be either barely equal 
to. or less than, that of the ornaments,—or 
if it be not known wheather it be more or 
less, the sale is invalid. The reason of the 
invalidity in case of its not being known 
whether it be more or less is, that the proba- 
bility is in favour of its being invalid ; since 
there are two causes of invalidity, namely, 
equality and inferiority ; whereas there is only 
one cause of validity, viz., superiority. 


In the purchase of plate, if the parties 
separate before payment of the full price, 
the sale is valid only in the proportion paid. 
—Ir a person, having sold to another a silver 
vessel, should receive payment in part, and 
both parties then separate, in that case the 
sale is null with repsect to the amont re- 
maining to be paid, but valid in the amount 
taken possession of; and the parties have 
each a share in the property of the vessel ; — 
because this sale is Sirf, or pure, with regard 
to the whole of the subject, and consequently 
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valid in that degree in which the conditions 
of a pure sale have been observed, and in- 
valid in the degree in which they have been 
omitted ; for the invalidity, in this case, is 
not essential, but accidental, inasmuch as the 
sale was valid in its formation, and after- 
wards, in consequence of the separation of 
the parties after the receipt of a part, became 
invalid with relation to part of the subject: 
and hence the validity, which is accidental, 
docs not operate upon the part in which all 
the conditions of the sale have been ob- 
served. 

Or, if it be discovered to be in part the 
property of another, the purchaser may re- 
linguish the barguin--Iv a person sell a 
silver vessel which afterwards appears to be 
in part the property of another, in that case 
the purchaser has the option either of retain- 
ing a right of property in the remaining part 
of the vessel, or of cancelling the bargain 
entirely : bacause partnership in a vessel is 
equivalent to a blemish in it. 

But this does not hold with respect to an 
ingot.—(F a person sell an ingot of silver, 
and part of it afterwards appears to be the 
property of another, the purchaser is in that 
case constrained to take the remaining part 
at a proportionate price :—end he is not 
allowed an option, inthis instance, b cause 
the division of an ingot of silver does not in 
any shape injure it. 

Where the article, on each side, consists of 
two species of money, the sale at an unequal 
vate is lawful_—TueE sale of two dirms and 
one deenar, in exchange for two deenars and 
one dirm, is valid ; because in this case the 
dirms are considered as opposed to the 
deenars; and as they are of a different 
genus, an inequality in the proportion is 
therefore admitted. Shafei and Ziffer main- 
tain that this sale is unlawful; and they 
have disagreed in the same manner with 
respect to the legality of the sale of one Koor 
of barley and one Koor of wheat in exchange 
fortwo Koors of wheat end two Koors of 
barley. Their reasoning in support of their 
opinion is that the seller and buyer have 
opposed one total to another total ; and this 
requires that every separate part of the one 
be opposed to every separate part of the 
other (in an indefinite and not a definite 
raanner);—now in the opposing of each 
genus respectively, to a different genus, a 
modification is induced in this particular, 
which is not lawful, notwithstanding such 
aconstruction of the sale be the means of 
rendering it valid.—In the same manner 
as where a person, for ten dirms, purchases 
a silver bracelet weighing ten dirms, and 
again, for other ten dirms, purchases a piece 
of cloth, and then disposes of both articles 
together. by a Moorabihat contract (suppose) 
for thirty dirms, in which case the Moorabihat 
sale is invalid, although it be possible, by 
supposing the whole of the profit to be ex- 
acted on the cloth, to render it valid :—or, 
where a person purchases a slave for one 
thousand dirms, and previous to the pay- 
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ment of the price, sells him, along with 
another, for fifteen hundred dirms, to the 
person from whom he had bought the slave 
for one thousand dirms : for in this case the 
sale is invalid in relation to the slave of a 
thousand dirms because there is a possibility 
that the other slave may have been worth 
more than five hundred dirms ; and suppos- 
ing this, it necessarily follows that the seller 
has purchased the slave for a smaller price 
than that for which he formerly sold him; 
although in this case it be possible to render 
the sale valid by supposing the one slave to 
be opposed to one thousand dirms, In a 
specific manner, and the other to five hun- 
dred dirms, so as to remove the possibility of 
the seller having received him at a smaller 
price than that for which he had sold him ; 
—or, where a seller, having exhibited two 
slaves, of which one only 1s his property, 
says to the purchaser, “1 have sold to you 
one of these slaves,” in which case the sale 
is invalid, notwithstanding it be possible to 
render it valid by supposing that the seller 
meant his own slave :—or, where a person 
selis a dirm and apiece of cloth for a dirm 
anda piece of cloth, and both parties then 
separate without making setsin,—in which 
case the sale is invalid, although it be pos- 
sible to render it valid by supposing the 
dirms on each side to have been opposed to 
the cloth of the other :—for, in all these 
cases, although there be a possibility of 
rendering the sales valid, still they remain 
invalid, for the reason already alleged. 
The arguments of our doctors are, that the 
opposition of a total to a total, provided it 
be in an absolute manner (that is, without 
any particular specification), admits of this 
supposition, that the separate parts are OP- 
posed to the separate parts ;—as in the case 
of an homogeneous sale, for instance, such 
as a sale of two dirms for two dirms, 1n 
which the unities on each side are opposed 
to those on the other respectively ; whence 
it each of the contracting parties respec- 
tively take one dirm, and they then separate 
from the meeting, the sale is valid to the 
amount seised ;—whereas, if the separate 
parts of the subject of the sale, instead of 
being opposed to each other in a definite 
manner, should be opposed to each other in 
an indefinite manner, the sale in the amount 
seised would not be lawful, since it must 
necessarily follow that the amount seised by 
each of the parties would stand opposed 
indefinitely, to what was seised and what 
was not seised.—It is therefore evident that 
the opposition of a total to a total infers the 
opposition of the unities respectively ; and 
as this, to give validity to the contract in 
question, must be in a definite manner. It. 
is presumed to be so, in order that the con_ 
tract may be valid.—With respect to what 
Ziffer and Shafei urge, that ‘‘a modification 
is induced with regard to the requisites of 
the contract,’ we reply, that a modification 
is induced with respect to the quality of thel 
contract, but not with respect to the orgina 
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requisites of it, because the original requi- 
site of the contract is that a total shall be 
transferred in exchange fora total, and this 
contumes unaltered.—Analcgous to this is a 
case where a person sells the half ofa slave, 
shared in an equal degree between him and 
another; forin that case the law supposes 
the sale to apply to his own share, in order 
to its validity. The cases enumerated by 
Ziffer and Shafei, on the contrary, are not 
analogous to this in question.—The first 
case (namely, that of a Moorabihat sale) is 
not analogous, as it is not possible to suppose 
that the whole of the profit is exacted on 
the cloth, for, if so, the sale of the bracelet 
would be rendered a sale of friendship, and 
hence an alteration would take place in the 
essence of the contract. The second case, 
also. is not analogous, because the mode 
there proposed for legaliz'ng the sale is not 
determinate, since in the same manner as it 
is possible to construe the sum opposed to 
the slave to be one thousand dirms, so also 
is it possible to construe it to be more than 
one thousand, in every different gradation, 
untit it amount to one thousand four hun- 
dred and ninety-nine dirms ; in opposition to 
the case in question ; where the mode pro- 
posed is deter~inate The third instance, 
also, is not analogous, because the force of 
the sale there rests upon an indefinite object, 
which is incapable of being the subject of 
sale ; and asindefinity and specification ate 
of opposite import, it is impossible to con- 
strue the sale as applicable to any specific 
article. Inthe last instance, on the other 
hand, the sale is originally valid, and be- 
comes otherwise from an accident namely, 
the separation of the meeting: but the 
present question relates to a contract in its 
original formation, and not to any adventi- 
tious circumstances. 

And so also, where the article, on one side 
consists of a certain number of coins of one 
species and,on the other, of an equal num- 
ber, of the species —A sate of eleven dirms 
in exchange for ten dirms and one deenar, is 
valid :—and in this case ten dirms are con- 
sidered as opposed to ten dirms and the re- 
maining dirm to the single deenar ; because 
in a sale of dirms for dirms equality is in- 
dispensible and it is therefore reasonable to 
suppose that such was the intention of the 
parties ; and with respect to the remaining 
part of the sale. namely. the opposition of 
one dirm to one deenar, equality is not requi- 
site, as they are not homogeneous 

A deficiency of value, on one side, in point 
of weight, may be made up by the addition 
of any other article of proportionable value. 
--Ir, in a sale of gold for gold, or silver for 
silver, the subject, on one part, be inferior 
in point of weight to the other, and there 
be joined to the inferior something equal in 
value to the deficiency arising from the 
difference of weight, in this case the sale is 
valid, without being abominable. If, on the 
other hand, the value of the thing so added 
be not equal to the difference, still the sale 


SALE 


| 


315 


is valid, but abominable. But if, on the 
contrary, the additional thing bear no value 
(such as dust, for instance). the sale is not 
valid, because of its being usurious, inas- 
much as nothing is opposed to the difference 
of the weight. 

A aebt may be commuted in the course of 
a Sinf sale.—Iv a person, indebted toan- 
other to the amount of ten dirms, sell to his 
creditor one deenar for ten dirms. and having 
delivered the deenar to him, the parties then 
commute the ten dirms which they recipro- 
cally owe to each other, it is lawful. This 
case, however, supposes the sale of the 
deenar to relate to ten dirms in an absolute 
manner, and not to the debt. 

One pure and two base dirns may be sold 
for two base and one pure.—THE sale of one 
pure dirm and two base ones in exchange 
for two pure dirms and one base one, is law- 
ful.—By a base dirms is to be understood, 
such as passes amongst merchants, but is 
rejected at the public treasury.—The reason 
of the legality, in this instance, is that an 
equality according to weight is established, 
and the quality of purity is of no account. 

Description of, and rules respecting, base 
coinage —Dirms in which the silver is pre- 
dominant are considered as silver, and 
deenars in which the gold is predominant 
are considered as gold; and a difference in 
the proportion with respect to them in a sale 
is consequently inlawful, in the same man- 


ner as in the case of pure dirms or deenars. 


Hence it is unlawful either to sell base 
money in exchange for pure, or base in ex- 
change for base, unless upon a footing of 
equality in regard to weight.—In the same 
manner, also, itis unlawful to borrow base 
money except according to weight : for 
dirms and deenars, in common, are not free 
from a mixture of base metal ; because gold 
and silver do not receive the impression well 
without a mixture of it, and it is sometimes 
innate in them, 

Ir, however in dirms and deenars, the 
base metal predominate, they are not, in 
effect, dirms and deenars, because the law 
adverts to the predominancy. Hence ifa 
person should purchase pure silver 1n ex- 
change for dirms of that nature, the law is 
the same as has been already stated in the 
case of a sword with silver ornaments. It 
is lawful, moreover, to sell dirms and dee- 
narsof this nature in exchange for others 
of the same kind, at an unequal proportion ; 
for as these consist of two different materials 
(namely, gold and base metal, or silver and 
base metal), one genus may therefore be 
opposed to anather.—This, however, is never- 
theless a Sirf sale, because of there being an 
opposition of gold or silver on each side ; 
and hence mutual seisin in the meeting is 
necessary : and in the same manner as seisin 
of the silver or gold is necessary in the 
meeting, so also is that of the base metal, 
because a separation cannot be effected with- 
out detriment.—The compiler of the Hedaya 
observes, that the modern lawyz2rs of his 
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country* do not pass decrees agreeably to 
this doctrine ; for as base money is there 
much in use, it follows that if the sale of it 
at an unequal proportion were permitted, 
the door of usury would thereby be opened. 

WITH respect to mone in which the base 
metal predominates, it is to be remarked 
that, if it pass current by weight, purchase, 
sale. and loans are transacted in it by 
weight. If, on the other hand, it pass cur 
rent by tale, all matters are transacted in it 
by tale.—If, however, both modes prevail, 
it isin that case permitted to follow either ; 
for custom is decisive with respect to mat- 
ters of this kind, provided they be not 
otherwise etermined by the ordinances of 
the Law.—It is also to be observed, that 
money of this kind, whilst ıt continues in 
usec, iS a representative of price, and is 
therefore incapable of being rendered derer- 
minate : but if it should not be in use, it is 
considered as other wares or articles of mer- 
chandize, and is therefore capable of being 
rendered determinate. 

Ir dirms be adulterated to such a degree 
atto pass current with some but not with 
others, they are equivalent to Zeyf or base 
dirms. Hence, if a person enter into a 
contract for something in exchange for a 
hundred specific dirms of this description, 
the contract does not relate to those specific 
dirms in particular, but toa similar amount 
of base dirms, provided the seller were 
aware of the circumstance ;—but if otherw se, 
it relates to a similar number of pure dirms ; 
—because in the first case the assent of the 
seller to receive the base species is established 
by his knowledge of the baseness,—whereas 
in the second case his assent is unestablished 
because of his ignorance of the baseness 

A sule for base dirms is null, if they lose 
their currency before the period of payment. 
—Ira person purchase wares in exchange 
for base dirms, and, previous to the payment 
of them, they should fall into general! dis- 
use, in that case the sale, according to 
Haneefa, is null. Aboo Yoosaf maintains 
that it is incumbent on the purchaser to pay 
the value which these dirms bore on the day 
of sale. Mohammed, on the other hand, 
alleges that it is incumbent on him to pay 
the value which they bore on the last day of 
their currency. The arguments of the two 
disciples are that the contract in itself is 
valid ; but the delivery of the dirms becomes 
impracticable from the cisuse of them; a 
circumstance, however, which does not in- 
duce invalidity ;—any more than where a 
person purchases an article for fresh dates, 
and the season for those passes away ;—in 
which case the sale is not invalid ; and so 
also in the case in question.—As, therefore, 
the contract is not invalid, but still endures, 
it follows ‘that, according to Aboo Yoosaf 
the value the dirms bore at the time of the 
sale is due, because from that period respon- 


*Mawur al Nihr. 


SIRF SALE 


et 


[Ver II. 


sibility for them takes place ; in the same 
manner as in a case of usurpation ;—and 
that, according to Mohammed (on the other 
hand) the value they bore on the last day of 
their currency is due, since at that period 
the right of the seller shifted from them to 
their value —The argument of Haneefa, is 
that the price is destroyed by the disuse ; 
for money is the representative of price 
solely from custom, and hence this property 
is annulled from disuse. The sale, there- 
fore, remains without any price being in- 
volved in it ; and is consequently null ; and 
as the sale is null, it is of course incumbent 
on the purchaser to restore the goods to the 
seller, provided they be extant ; or, if other- 
wise, the value which they bore on the day 
he obtained possession of them ; 1n the same 
manner as in an invalid sale. 

Rules with respect to copper coinage.—A 
SALE in exchange for Faloos ıs valid, because 
they are considered as durable property. lf, 
therefore, the Faloos pass in currency, the 
sale is lawful, although they may not have 
been specified,—because Faloos are, from 
custom, representatives of price, and conse- 
quently stand not in need of specification. 
If, however, they should not pass in cur- 
rency, it isin that case requisite that they 
be particular specified, in the same manner 
as other articles of merchandize. 

Ir a person purchase wares for Faloos, 
which at that time passed in currency, but 
which previous to the payment of them fall 
into disuse, the sale is in that case null, 
according to Haneefa: contrary, however, 
to the opinion of the two disciples.—The 
difference of opinion upon this poine is 
analogous to what has been already men- 
tioned in treating of dirms in which the 

is predominant. 
gate an borrow Faloos, and their 
currency should afterwards cease, then, ac- 
tording to Haneefa, the borrower must make 
repayment in similars ;* because Karz [a 
loan of money] is equivalent to Areeat [a 
loan of substance], and therefore requires 
the restoration of the actual article with 
respect to its nature, that 1s, its value.—The 
property of representing price, Moreover, 13 
merely an adventitious property, In Copper 
coin, to which no regard 1s had in the bor- 
rowing of them ; on the contrary, they are 
borrowed on the principle of their being 
similars ; and this quality they tetain after 
the disuse of them as money, whence it is 
that a loan in them is valid after they have 
lost their currency —According to the two 
disciples, on the contrary, the borrower must 
in this case pay to the lender the value of 
the Faloos ; for their quality of representa- 
tion of price being annulled by the disuse, 
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#By similars is always understood any 
articles compensable by an equal number of 
the same description, such as eggs for eggs, 
Faloos for Faloos. &c. It is treated of at 
large in various other parts of the work, 
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it is therefore impracticable for the borrower 
to restore them with the qualities they pos- 
sessed when he received them; ard hence, 
as the payment of similars would be an 
Injury, it is required that he pay the value . 
in the same manner as holds where a person 
borrows any articles of which the unities 
are similar, and the whole genus of which 
afterwards becomes extinct. According to 
Aboo Yoosaf, their value must be fixed from 
the day of seisin ; and according to Moham- 
med, from the last day of their currency, 
in conformity with what has been already 
explained. This difference of opinion origi- 
nates ina difference of doctrine respecting a 
case where a person usurps an articie of the 
class of simtlars, and of which the s milars 
afterwards bec me extin:t,* when, accor li g 
to Abo» Yoosaf, the usurper is responsible 
for the value the article bore on the day of 
usurpation; and according to Mohammed, 
for the value it bore on the last day of its 
existence. It is to be observed that the 
opinion of Mohammad is founded uson 
tenderness to mankind, and that of Aboo 
Yoosaf on conveniency 

It-is lawful for a person to purchase any 
thing in exchange for a half dirm of Faloos ;f 
and in this case he required to pay the 
number of Faloos adequate to the price of 
half a dirm In the same manner, it 15 
lawful to purchase any thing for the Faloos 
of a drink { of silver, or a Kerat § of silver. 
In all these cases, Ziffer is of opinion that 
the bargain is unlawful, because Faloos 
being an artice of tale, estimated by num- 
ber and not by their relation to dirms or 
daniks, 2 specification of the number ought 
therefore to have been made. The reason- 
ing of our doctors is, that the exact number 
of Faloos adequate to the price of a half 
dirm, or danik, is known (for the case 
question proceeds on the supposition of such 
a knowledge), and that a specification of 
the number is therefore unnecessary. If 
the purchaser were to say, ‘‘I have bought 
this thing for the Faloos of one dirm, or two 
dirms,” the bargain in that case also valid, 
according to Aboo Yoosaf; for this expres- 
sion means the number of Faloos to which 
the price of one or two dirms is adequate, 
and not the weight It is related as an 
opinion of Mohammed, that a sale for the 
Faloos of one dirmis not lawful; but that 
a sale for the Faloos of any thing under a 
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dirm is lawful, as it is customary to purchase 
things for Faloos, where the value is not 
adequate to a dirm, but not otherwise, 
Lawyers have observed, that the opinion of 
Aboo Yoosaf is the most approved, especially 
in countries where the practise of sell- 
ing and purchasing for Faloos is common, 
and where, of course, the rate they bear, 
with respect to dirms, is known and ascer- 
tained. 

Ir a persoj, hiving delivered a dirm to 
a Sirraf, or nhoney changer, should say to 
him, ‘‘Give sx Faloos in exchange for one 
half of this, and a half dirm wanting one 
grain of silver in exchange for the other 
half,’’ in this case the sale, according to the 
two disciples, is valid with respsct to the 
one halfin exchange for Faloos, and invalid 
with respect to the other; because the sale 
of a half dirm in exchange for Faloos is 
lawful (as has been already explained) ; but 
the exchange of a half dirm in exchange 
for a half dirm wanting one grain of silver, 
is usurious, and, consequently, unlawful. 
Agreeably to the tenets of Haneefa, the 
saleis in this case completely null, because 
the whole is comprehended under one con- 
tract, and the invalidity teing strong, with 
respect toa part, does therefore communi- 
cate itself to the whole If, however, the 
word ‘‘Give’’ be repeated, by the person 
saying ‘‘Give me Faloos in exchange for 
one half, and give me a half dirm wanting 
one grain in exchange for the other half,” 
the opinion of Haneefa, in such case, accords 
with that of the two disciples, because here 
exist two separate sales, one valid, and the 
other invalid. If the purchaser, without 
op, osing the halves of the dirm, were to 
say, ‘ Give me, in exchange for this dirm, 
the Faloos of half a dirm, anda half dirm 
wanting one grain; ‘‘the sale is valid in 
full, because, in this case, ıt is construed to 
be an opposition, on the one hand, of one 
half dirm wanting a grain in exchange for 
one half dirm wanting a grain; and on 
the other, of a half dirm with the super- 
addition of a grain for the Faloos of a half 
dirm ; and this is lawful. 
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“Such as fruits, or other articles which 
are to be had only at particular seasons of 
the year. 


OF KAFALIT, OR BAIL. 


Definition of the terms used in bail.— 


+That is, for Faloos to the value of half 
a dirm.—(The distinction, in this instance, 
turns entirely upon the nature of the phrase 
in the original idiom ) 


Į A small silver coin, the sixth part of 


a dirm. 


§ A Carat, the twenty-fourth part of an 


ounce. 


Karatit, literally, means junction. In the 
language of the Law it signifies the junction 
of one person to another in relation to a 
claim (some have said, in relation to a debt 
only ; but the first is the most approved 
definition) ~The person who renders obli- 
gatory on himself, the claim of another, 
whether it relate to person or property, in 
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termed the Kafeel, or surety:—the claim itself 
in favour of which bail is given, whether 
it relate to the person or property, is 
termed Makfool-be-hee ;—-the claimant is 
termed Makf.ol-le hoo; and the principal, 
or p2rson who gives bail, is termed Makfool- 
an-hoo.—In cases of bail for the person, 
however, the terms Mikfool-be-hee and Mak- 
fool-an-hoo relate to the same thing. 


Chip, I.—Introductory. 

Chap II —Of Bail in which two are con- 
cerned. 

Chap. HI.—Of Bail by Freemen in be- 
half of Slaves, and by Slaves in 
beha!f of Freemen. 


CHAPTER I. 

Distinction.—Batt is of two descriptions. 
I. Bail for the person, which is termed 
Hazir-Zaminee. II. Bail for property, which 
is termed Mal-Zaminee. 

Bail for the person.—Bait for the person 
is valid ; and in virtue of it the surety is 
bound to produce the principal, or person 
whom he has bailed.—Shafei is of opinion 
that bail for the person is not valid, because 
the surety undertakes and renders obliga- 
tory on himself a delivery which he is not 
capable of performing, inasmuch as he 
possesses no power or authority over the 
person of the principal: contrary to bail 
for property, as in that case the surety 
possessing power and au:hority over his own 
property is thereby enabled to discharge the 
obligation he has cortracted,—The argu- 
ments of our doctors upon this point are 
twofold. First, the Prophet has said, ‘The 
surety is responsible,” which isa proof that 
both modes of bail are lawful. SeconpLY, 
the surety is in a degree capable of delivering 
the person for whom he is bail, as he may 
inform the claimant of his place of abode, 
and thus remove the bar between them, 
since, after obtaining such knowledge, the 
claimant may demand the aid of the officers 
of the Kazee, by whose means he may secure 
his presence. There is, moreover, a neces- 
sity amongst mankind for this kind of bail ; 
and the characteristic of bail, namely, a 
junction of one person to another in relation 
toaclaim, is observed in it, 

Under what forms contracted.—-Bait for 
the person is contracted, where any one says : 
“I have become bail for the person of a 
particular man.” or, ‘‘for his neck,” or, ‘‘for 
his soul,” for his body,” or, ‘‘for his 
head,” or ‘for his face ;’’ because some of 
these words really mean, in their common 
acceptation, the whole of the person, and 
others bear that sense metaphorically, as has 
been already explained under the head of 
divorce-—The effect is also the same when a 
person says, “I have become bail for the 
half ofa certain person,” or ‘“‘for a third of 
him,” or “‘for a part of him ;” because the 
person, in the case of bail, being incapable 
of division of dismemberment, the mention 


of a part indefinitely is therefore equivaien' 


to the mention of the whole. It is otherwise 
where a person says, '‘I have become bail 
for the hand” (or’’ the foot’), because 
neither of these parts are ever used to denote 
the whole of the person, and the bail so given 
is therefore invalid. 

IF a person say, Iam responsible [Zamin 
fcr such a person,” it is a valid bail: be- 
cause this is an express declaration of the 
intention of bail. It is also a valid bail, if 
a person say, ‘‘This is upon me,” or, ‘This 
is towards me,’’ because both these ex- 
pressions indicate an obligatory engagement. 
In the same manner, also, bail is contracted 
by the words Zeyim and Kabeel, for both of 
these signify bail, and hence it is that bail- 
bonds and other instruments of obligation 
are termed Kabala. If, on the contrary, a 
person say, “I am responsible for the nc- 
toriety of a certain person,’’ bail is not con- 
tracted, since the responsibility, in such case, 
relates merely to the notoriety and not to the 
claim. Hence, if a person should say, in the 
Persian language, “His acquaintance is upon 
me,” he does not thereby become bail —If < 
however, he should say, ‘‘He is my ac- 
quaintance,’’ lawyers are of opinion that he 
becomes bail because of ancient custom 

The surety must deliver up the person for 
whom he is bail at the stipulated period ; and 
in failure of this ts liable to imprisonment — 
Ir, in a contract of bail, it be stipulated that 
"the surety shall, at a fixed period, deliver 
over the principal or person bailed to the 
claimant,” it is in that case necessary that 
he be delivered to the claimant ıf it bere- 
quired, either at the fixed period, or at any 
time afterwards, in order that the surety 
may acquit himself of the engagement into 
which he has entered. If, therefore, he 
deliver the person bailed on the demand of 
the claimant, he then becomes released from 
his engagement ; but if he refuse to deliver 
him, the magistrate must in that case im- 
prison him for failure in the, performance of 
his engagement. He is not, however, to be 
imprisoned on the first summons, as he may 
not then know for what reason the Kazee had 
summoned him. 

If the principal disappear, the surely must 
be indulged with time to search for him; and 
the contract is fulfilled by del:vering up the 
principal at any place which admits of liti- 
gation.—IFr, in a case of bail for the person, 
the principal should disappear, it is in that 
case incumbent on the Kazee to afford the 
eure sufficient period to go and come in 
search of him; and afterwards to imprison 
him, in case of his not producing the prin- 
cipal, because he is then proved to have 
failed in his engagement.—If, however, he 
produce the principal and deliver him to the 
claimant, in such a place as may enable him 
to litigate his suit with him, the surety is 
then released from his engagement of bail, 
because of his performance of the obligation 
he had contracted ; and the end of the con- 
tract is likewise answered, as it only requires 
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that he deliver him once 


the Kazee,” and afterwards deliver him in the 
market-place, still he is released from his 
enagement, because the object of the bail is 
answered. (Many have observed that in the 
present age the surety would not in such 
case be released from his obligation ; because, 
as the probability in this age is that the 
people would aid the defendant in preventing 
his appearance in the assembly of the Kazee, 
and that they would not assist the ciaimant 
in enforcing it, such a clause is therefore 
benc ficial.) —If, however, the surety deliver 
over the principal in a desert, he is not 
released from his engagement. bacause the 
claimant couid not in such place litigate his 
suit with him, and the object of bail remains 
therefore unaccomplished in the same 
manner, he is not released from his obligarion 
in case he deliver him up ina village where 
there is no Kazce ; because, where there is 
no Kazee, the claimant can obtain the decree. 
If he should deliver him up in another city 
than that in which he had entered into the 
contract of bail, he is then (according to 
Haneefa) excmpted from any further obliga- 
tion.—The two disciples are of a different 
opinion, because it may often happen that 
the witnesses are in the city in which the 
contract was formed—lIf, moreover, he 
deliver over the principal in the prison, 
where he has been previously confined by 
another for a different cause. he is not 
released from his engagement because tue 
claimant has no power, in such situation, to 
litigate his suit with him. 

The death of the principal releases the 
suely.—-IF, in a case of bail for the person, 
the principal should die, the surety is then 
released from his engagement; first, because 
of the impracticability of producing the 
person ; and, secondly, because in the same 
manner as the appearance of the principal is 
by such event defeated, so also is the enforce- 
me tof it on the part of the surety. 

And the death of the surety annuls the 
cont act.—THE same rule also holds in case 
of the death of the surety ; because it then 
becomes impracti-able for him to deliver up 
his principal ; and, also, because his property 
is not of an analogous nature, so as to admit 
a discharge of the obligation by means of it. 
It is otherwise inthe case of bail for pro- 
perty, for if the surety for property die, the 
obligation of bail does not then cease, since 
itis necessary to discharge it by means of 
his property, to whatever amount he may 
have rendered himself liable, 

J the claimant die, the heirs or executors 
may demand the fulfilment —Ir the claimant 
should die, his executor (if there beany), or 
otherwise his heis, are entitled to claim the 
fulfilment from the surety ; because heirs 
and executors represent the dead. 

The surety is released by 
suretee.—IF, ina case of bai 
the surety should not stip 
from the bail on the deliver 
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he is nevertheless released on such delivery, 
because this being the intention of the con- 
tract, it is consequently established indepen- 
dent ofan express declaration. It is to be 
observed, likewise, that the surety becomes 
exempt from his obligation on the delivery 
of the person, without the acceptance of the 
claimant being required as a condition, in 
the same manner as in the payment of a 
debt. 

Or, by delivering himself up.—Tue effect 
is also the same, in case the principal should 
of himself present his person, as if he should 
say, “ I have presented myself on account 
ofthe bail ofa particular person who has 
become surety for me.’’ This is approved 
because the surety being entitled to contend 
with him, in order that he may deliver him- 
self up, itis therefore permitted to him to 
deliver himself up voluntarily to prevent 
contention, 

Or, by his being delivered up by a mes- 
szenger.—Ivr is also lawful for the agent or 
messenger of the surety to deliver the per- 
son, as these are the 1epresentatives of the 
surety himself. 

The payment of the claim may be suspended 
upon the non-production of the principal. 
~—-Ir a person become bail for the appearance 
of another, on this condition, that, if he do 
not deliver him within a particular period, 
he shall then be responsible for the claim 
upon him (a thousand dirms, for instance, 
and he afterwards fail of producing him 
within the fixed period, he is then bound to 
make good the claim upon the suretee ; be- 
cause, in this case a bail for property is sus- 
pended on the condition, namely, the failure 
in producing the person within a fixed period; 
and such suspensionis valid, because of the 
custom of mankind. 

But still the bail for the person remains 
in force —HeNcE, when the condition is not 
fulfilled, the surety becomes responsible for 
the claim; and he isnot, nevertbeless, re- 
leased from the bail for the person ; because 
bail for the person and bail for the property 
are not incompatible.—Shafei maintains that 
the bail in this instance is not valid ; because 
bail for property induces a responsibility for 
property in the same manner as sale: and 
hence it is unlawful to suspend it on a 
matter of doubt and uncertainty; in the 
same manner as in the case of sale.—The 
reasoning of our doctors is that bail for pro- 
perty is ultimate'y like sale, inasmuch as it 
entitles the surety to repayment from the 
principal of what he advanced to the claimant 
on his account,—and that in the beginning 
it resembles a gift, being an acquiescence 
in responsibility without any exchange.—In 
due observance: therefore, of both these cir- 
cumstances, it is declared that the suspension 
of it, on an uncertain condition (such as the 
blowing of the wind, the falling of the rain, 
and the like), is invalid ; but that it is valid 
if suspended ona certain condition, such as 
in the case in question, on 

If the tims be fixed, and the suretee dia in 
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the interim, the surety becomes responsible 


—Ir a person be bail for the appearance of 


another ‘‘ on the morrow,” urd r a condition 
of answering the claim upon the other him- 
seif, in case of failure, and the principal die 
before the morrow, he is in that case surety 
for the property; because here the condition 
on which he agreed to the responsibility 
clear'y takes place, 

Case of bail for property, connected with 
bail for the person.—IF a person claim one 
hundred deenars from another, either with 
or without an explanation of their quality, 
and a third person become ball for the person 
of the debtor, undera condition thit “if he 
do not deliver him on the morrow. he shall 
be responsible for an hundred jdeenars,’’ and 
he fail in the delivery of him on the next 
day. he is in that case responsible, according 
to Haneefa and Aboo Yoosaf. for the one 
hundred deenars.— Mohammed maintains 
that if the quality of the deenars be not 
explained previous t> the acceptance of the 
bail, the claimant has no right afterwards 
to explain their quality and demand them 
from the surety.—His arguments in support 
of this opinion are twofold. First, the 
surety has reated indefinite money upon a 
matter of doubt and uncertainty, inasmuch 
as he has not specifically referred the one 
hundred deenars to those which were 
claimed (for which reason the bail is in- 
valid, even if a definitionof the quality 
have been previously given) —SECONDLY, 
the claim of an hund:ed deenars. withouc 
a definition of their quality, is invalid ; 
whence no obligation lies on the surety to 
produce the debtor ; and as, where the pro 
duction of the debtor is not obligatory on 
the surety, the bail for the person is of c n- 
sequence invalid, it follows that the bail for 
the property is also invalid, since this rests 
upon the other.—(From what is here ad- 
vanced it appears that the bail in question 1s 
valid if the quality of the deenars be specu- 
fied.)—The argument of the two elders 1s 
that the deenars, mentiohed by the surety 
do evidently, from the circumstance of the 
case, relate to those claimed.—It is, more- 
over, a frequent practice to keep a claim 
in a state of doubt and uncertainty.—The 
claim in question, therefore is, valid, in this 
way, that the claimant will (it is to be ex- 
pected) explain the quality, and such expla- 
nation will bz appl ed to the orlginal claim : 
—and upon the claim becoming valid. the 
first bail (namely, bail for the person) be- 
comes valid ; and in consequence thereof the 
second bail (namely, bail for the property) 
also becomes valid. 

Bail for the person cannot be exacted in 
cases of punishment or setaliation.—Bai. for 
the person is not lawful in cases of punish- 
ment and retaliation, according to Haneefa ; 
—that is, the Kazee has no power to exact it 
by compulsion. 

But may be taken if offored by the accused, 
—Ir, however, the person upon when pun- 
ishment or retaliation is claimed, should ina 
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voluntary manner give ball of himself, it is 
admissible in the opinion of all our doctors ; 
because that which is the end of bail for the 
person is in this case also answered, since 
the production of the person of the accused 
is hereby secured.—It is to be observed that 
the person upon whom punishment or re- 
taliation is claimed, must not be imprisoned 
until eviderce be given, either by two people 
of unknown chiracter (that is, of whoin it 
is not known whether they by just or unjust), 
vr by one just man who is known to the 
Kazee ; because the imprisonment, in this 
case, is founded on suspicion, and suspicion 
cannot be confirmed but by the evidence of 
two men of unknown character, or of one 
just man. [tis otherwise in imprisonment 
oa account of property; b:cuiuse the defen- 
cant, in that Instance, cannot be imprisoned 
but upon the evidence of two just men ; 
for imprisonment on such an account is a 
grievous oppression, and therefore requires to 
be grounded on complete proof.—In the Mab- 
soot, under the head of duties of the Kazee, 
it is mentioned that, according to the two 
disciples, the defendant, ina case of punish- 
ment for slander, or of retaliation, is not to 
be imprisoned on the evi lence of one just 
man, because, as the exaction of bal is in 
such case (in their opinion) lawful, bail is 
therefore to be taken from him. 

A pledge or bail may be accepted for the 
payment of any fixed tribute —Ir is lawful 
to take a pledge or accept of bail for the 
payment of any fixed tribute, because tribute 
being a debt of which the payment is de- 
manded, it may be discharged by means of 
the pledge or the bail, and hence the objects 
of these contracts is unswered. 

Ir bail for the person be first taken from 
one and afterwards from another, the bail 
in that case holds with respect to both; for 
the design of bail is to fix the obligation of a 
claim, and this may be extended to may, 
so as to render them severally res onsible. 
Besides, as the object of bail is security, this 
is increased by the taking of bail from 
another ; and hence there is no incongruity 
in the existence of both at the same time. 

Bail for property is lawful, if founded 
upon a just debt whether the extent be known 
ar uncertain.—A.t that has been here ad- 
vanced relates to bail for the person.—With 
respect to bail for the prop:rty, it is lawful 
whether the extent of the property be known 
or uncertain. provided it be founded on a 
just debt,—that is,a debt which cannot be 
annulled but by payment or exemption ; in 
opposition toa claim of person which isa 
debt due by a Mokatib to his master,— 
because that may possibly become null 
without payment or exemption, by an 
inability in the Mokatib to discharge it. 
ı roperty known in the extent is (for 
instance) where a person says to a claiman 
“I have become bail for a person who owes 
you a thousand new dirms.’’ The nature of 
uncertain property may also be explained 
by as axampje ; as for instance, where a 
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person says, “I have become bail for the 
debt which a particular person owes of 
you;’’ or, ‘I have become bail in this sale 
for whatever claim may hereafter be made 
on the subject of it ’’—which bail is termed 
Kafalit-be'l-dirk, or bail for accidents, that 
is for whatever may happen In short, bail 
for certain or uncertain property is la vful, 
because hail rests upon a broad foundation, 
anda small degree of uncertainty in it is 
therefor: of no consequenc>. Besides, all 
our doctors are agreed in the legality of 
K fcit be'l-dirk. or bail for what may 
happen ; what is a convincing argument 
of the legality of bail for uncertain property. 
Moreover, bail is lawfu! in the case of 
unintentional Shoodjifa wound occasioned 
by the throwing of a stone] although there 
be in it a great degree of uncertainty ; 
becas: it is possible that death may ensue. 
which nduces retaliation: and it is also 
possible that a recovery may take place in 
which case a fine of property only is required. 
Now if, rotwithstinding this degree of 
uncertainty, the bail be lawful, it follows 
that itis in the same manner lawfu! in the 
case of uncert in property 

In a case of bail, the c'aimant is at liberty 
to make his demand either from the surety 
or the principal —Tie person to whom the 
bail is given is at liberty to demand payment 
either from his debtor, who is the princinal, 
or from his surety, because bail signifies a 
junction of personal responsibility to the 
personal res onsibility of the debtor, ina 
claim ; and this does not imply an exemo- 
tion to the debtor from the claim: on the 
contrary, it marks the continuance of his 
responsibility ;—unless such exemotion 
should have been specified as a condition 
in the contract of hail, in which case the 
contract of bail becomes a contract of 
transfer, in the same manner asa transfer 


becomes bail if a condition of exemption , 


to the debtor be not 
regard must be had to the spirit of the 
contract; and in the former instance the 
contract bears the sense of a transfer, in 
the same manner as, in the latter, it bears 
the sense of bail 

Any may call upon either or both.—Ir 
the person to whoin the bail is giv-n call 
upon one of the two parties.—that is, upon 
either the debtor or the surety,—he is 
entitied also to call upon the other ; and he 
may, if he please. call upon both,—It is 
otherwise where the proprieter demands 
compensation for his pronerty from one of 
two usurpers (that is, from the original 
usurper, or from another who has usurped 
it again fron him; for he cannot then 
demand it from the other ; because upon 
his agreeing to accept compensation for the 
usurped property fiom one of them, he 
thereby constitutes him proprietor, since 
option of Compensation involves investiture 
with right of property ; and hence the 
impossibility of his afterwards constituting 
the other proprietor. A claim in virtue of 
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bail, on the contrary, does not involve an 
investiture with right of property.—There 
is therefore a difference between these cases. 

Bail may be suspended upon any fit and 
proper condition.—TuHe suspension of bail 
upon a condition is lawful.—Thus is a person 
say to another. “If you sell your g^ods to 
Zeyd, the price is upon me,’’—or, ‘‘If any- 
thing be due to you froma certain person, 
that is u-on me,’’—or, “if a certain article 
be usurped from you. the da nage is upon 
me,’’—in all these cases the bail is law:ul, 
becau e all our doctors have agreed upon the 
legality of Kifalit-b:'l-dirk, when suspended 
onacondition It is to be observed, how- 
ever, that al‘hough conditional bail he law- 
ful, still it 1s requisite that the condition 
oiwhics it is suspended be of a nature 
adopted to the contract of batl, —either by 
resting upon the obligation of a right, (as if 
the surety should siy. If the subject of 
the sale b2 not chimed by another, I hold 
myself responsiole for the price),’’—or, by 
resting upon the po sibility of the exaction 
ofa debt (as if he were to say, ‘‘upon 
Zeyd [meaning the principal] arriving,” &c.), 
or, by resting upon the im sossibility of the 
exaction of a debt (as if he were to say, 
"unon such a person [ neani'g the principal) 
disappearing, &c ), for the suspension upon 
acondition not of a fit nature (such as, 
upon the falling of rain, or the blowing of 
wind), is unlawful —In the same manner 
also, ıt is unlawful to stipulate these events 
as the period for payment of debt ;—as if a 
person should say, “lL have become bail for 
the debt due to you by a certain person 
until the rain fall, or the wind blow” in 
which case the bail is valid, out the con- 
dition is invalid, and therefore an tmmediate 
payment of the money is required ; because 
the suspension of bail on a condition 1s valid, 
and it does not becom: invalid from the in- 
validity of the condition, being similar to 
the case divorce and emanci .ation. 

Where the bail ıs given in an unlimited 
manner, the amount ts ascertained by testi- 
mony, or, that failing by the, declaration of 
the surety. —IFf the surety say to the claimant 
“I am bail for the debt due to you by a par- 
ticular person,” and it be afterwards proved, 
by witnesses, that the debt amounts to one 
thousand dirms, in that case the surety is 
answerable for that sum, because proof by 
testimony is equivalent to that by actuil 
sight. But if the amount of the debt should 
not be proved by witne ses, the averment of 
the surety is in that case to be credited in 
the amount which he may acknowled : for 
with respect to whatever sum may be Il. ged 
beyond his own acknowledgment, he is con- 
sidered as the defendant. —-Hexne if the 
principal acknowledged a greater amount 
than that acknowledged by the surety, it 
cannot bz admitted to operate against him ; 
because, considered as an acknowledgment 
or declaration with regard to another, it is 
invalid as an acknowledger has no power 
over another. 
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with relation to himself; for he has power 
over his own person. 

Bua l may be contracted with or mithout, the 
consent of the principal —It is lawful to 
become bail either with or without the desire 
of the principal ; because the tradition with 
respect to it is absolute ; and does not restrict 
it to the desire of the principal Bail, more- 
over, being an obligatory engagement, 1sa 
deed relative to the surety him.elf, ın which 
there is an advantage to the claimant and on 
detriment to the principal: for if he should 
have become bail without the desire of the 
principal, then he has no right to apply to 
him for what he may pay on his account ; or 
if, on the other hand, the bail was contracted 
by his desire, then the principal has ex- 
pressed his acquiescence in his claim of re- 
payment from him, to which he 1s entitled 
because of his having made the payment in 
virtue of authority from him.—whereas he 
has no right to repayment in case of having 
become bail without the desire of the rrinci- 
pal, as the payment so made was a gratuitous 
deed 

Circumstances under which a surely has 
or has not a right to demand comp. nsation 
from his principal,—It is to be observed 
that the surety has a right toa repaymen’, 
from the principal, of the sum which he 
may have advanced on his account ın virtue 
of the responsibility he contracted by his 
desire —As for instance, if the debt be one 
thousand good dirms. and he pay the claim- 
ant one thousand good dirms, he is then 
entitled to the repayment of one thousand 
good dirms —But if he should make a pay- 
ment of a nature different from his engage. 
ment,—as if, having become bail for one 
thousand good dirm:, he should pay the 
claimant one thousand lad, or vice versa,-— 
he isin that case entitled to receive from the 
principal the full amount for which, by his 
desire, he had become responsible : because 


the surety, from the payment of the debt,” 


becomes proprietor of it, and stands there- 
fore in the place of the creditor : --in the 
same manner as if he had become proprietor 
of it by virtue of a gift, or of inheritance 
(that is, as if the claimant had bestowed 
on him a gift of the debt due to him hy the 
principal, and permitted him to tak. posses- 
sion of it,—or, as ıf the surety had suc- 
ceeded to the debt ın right of heritage ;— 
or, in the same manner as where the person 
to whom a del: has been transferred acquires 
a property in the debt by either of these 
modes) —It is otherwise in the case of a per- 
son instructed to paya debt ; for if a person 
be desired by another to pay a debt on his 
account, and pay it accordingly, he is in that 
Case entitled to receive from the other the 
exact sum he has paid on his account, 
although the debt relate to bad dirms, and 
he pay itin good; because a person so 1n 
structed, having incurred no responsibility, 
has thereforeno right to become proprietor 
ot the debt in virtue of is having paid it, 
—Itis otherwise, also, if a person, having 
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become bail for a debt one thousand 
dirms, should compound with the clalmant 
for the payment of five hundred dirms ;—for 
in this case he is entitled to receive only five 
hundred dirms from the debtor, because 
composition is similar to annulment of part 
of the debt, and the case is therefore the 
same as if the claimant had remitted part of 
the debt to the surety: and as, in case of 
remission of the debt by the claimant, the 
surety has no right to receive anything from 
the debtor.—it follows that, in the case of 


: composition also, he has no right to receive 
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more than he has actually paid 

He cannot claim 1eimbu sement until he 
has actually discha:ged the claim upon the 
principal.-—A surety has no right to advance 
any claim on the principal until he make 
payment on his account, because he does not 
become proprietor of the debt until he pays 
it Itisotherwise with respect to an agent 
for purchase ; as he is entitled to receive 
from his consiituent the price of the mer- 
chandise p evious to the payment of it on 
his dart. The reason of is thisis that there 
virtually subsists a contra:t of exchange 
betwecn the constituent and his agent ; 
because the ri ht of property is fir-t estab- 
lished in the agent, and afterwards shifts to 
the constituent ;—and hence thev stand to 
each oter in the relation of buyer and 
seller :—when it 1s permitted to the agent 
to detain the metchandize from his consti- 
tuent until he receive the price from him 

But he may proceed as the cla'mant pro- 
ceeds —Ir the claimant importune the surety 
in pursuit of his clain, then the surety may 
in thesame manner importune the principal 
or sureteé. If, also the surety be imprisoned 
by the claimant, he is in the same manner 
entitled to imprison the principal 

He is released by a discharge tu the princi- 
pal; but the principal is not releused by an 
exemption to him.—Ir the claimant remit 
the debt to the suretee. or reccive payment of 
it from him, the surety is in thit case re- 
leased from his engagement, because the 
debt, in reality, is due by the suretee :—but 
ifhe exempt the surety, the suretee (or 
principal) does not thereby become exempted 
from his debt : because the surety is merely 
a dependant ; and, also, because he is liable 
only toa claim, whereas the debt exists in 
the principal independent of such claim. 

And the same of a suspension of the 
claim —Ir the claimant allow the principal 
a respite from his claim, or suspend his claim 
upon him to a more distant period, such 
respite or suspension of claim operates also 
in fecoue of the surety ;—but if he grant a 
respite ef his claim to th: surety it does roe 
operate in favour of the principal ;—becaus | 
respite or suspension, as being a temporary 
remission, is therefore analogous to an abso- 
lute remission.—It is otherwise where, the 
debt being immediately due, the creditor 
accepts bail for the payment at the period of 
a month afterwards ; for this suspension of 
his claim for a month operates also in favour 
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of the princ:pal, because here the period of 
suspension agreed upon is a circumstance 
annexed to the debt, which, at the time of 
contracting the ball, was immediately due, 

A surety, compounding the debt of the 
princ pal with the claimant, discharges both 
from any further demands —Ir a surety, in 
a debt of one thousand dirms, compound 
with the creditor for a payment of five hun- 
dred dirms in that case both the principal 
and the surely become exempted from their 
respective obligations for the remaining five 
hun ired dirms ;—because the surety having 
referred the composition to the thousand 
dirms due by the principal, the principal 
beco nes thereby teleaed fron his onligation 
by the payment of five hundred dirms; tor 
composition is a cancelling of part of the 
debt ;—and the release of the deotor frorn 
his obligation occasions the release of the 
surety. 

And hesa claim upon the surety for what 
he pays in composition.—He is also in this 
case entitled to five hundred dirms from the 
surety, provided he entered into the bail 
with his consent,—It were otherwise if the 
surety should compound the debt for some 
thing ofa different species (as if, instead of 
the dirms, he should agree to pay a particular 
number of deenars, or any article of mer- 
chandise) ; for in such case he 1s entitled to 
a full payment of the debt, since such com- 
position is in the nature of a contract of 
exchange, an {ithe sure y becomes proprietor 
of the debt tn virtue of his having given a 
consideration for it. 

A surety compounding for an  exenntion 
on his own behalf does not discharge the 
princip l.—Ir the surety compound with the 
creditor for an exemption from the obligation 
contracted by him in virtue of the bail, the 
principal is not thereby exempted, because 
the said compcsition is merely an exemption 
granted to the surety from a claim upon him. 
—-Thus, for instance, if the surety for one 
thousand dirms compound with the creditor 
for one hundred dirms—in other words, if 
the creditor agree that, on condition of his 
paying one hundred dirms, he will exempt 
him from the rest of his obligation,—in that 
case he becomes exempted from respo.isi 
bility; and, provided he had become bail 
by desire of the principal he is entitled 
to receive one hundred dirms from him, 
whilst the creditor retains his claim on the 
principal for the remaining nine hundred 
dirms. 

Cases in which the surety’s right against 
the principal depends upon the terms of his 
exemption or discharg..—Ir a claimant say 
to the surety, who had become bail by desire 
of the principal, ‘‘You are enlarged from 
the claim towards me,” in that ca.e the 
surety is entitled to receive the amount in 
qu stion from the principal ; because, accord- 
ing to the rules of grammar, this seuatence, 
in which the preposition from with respect 
to the object, and that of towards with. re- 
spect to the claimant of such obiect, are 
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used means that the claim has been dis- 
charged —Hence the claimant in this case, 
is held to have made an acknowledgment of 
the discharge of the claim; and for this 
reason the surety is entitled to receive the 
payment of it from the principal.—But if he 
should merely say, "I have enlarged you,” 
the surety is not entitled to anything from 
the principal; b. cause his enlargement 
being here expressed without by mention 
made of its operation towards another, is 
considered as an annulment, and not as a 
declaration of di-charged.—If he should only 
say, “you are eniarged,” without adding, 
‘towards me "’ in that case there is a dis- 
azreement amongst our doctors, —Mohammed 
alleges that it is simlar to the second 
instance --"'T have enlarged you” Aboo 
Yuo. af, on the other hand, is of opinion that 
it is similar to the first instance —-“ You are 
enlarg:d from the claim towards me.’ Some, 
again, have said that, in all these cases, if 
the ciairmant be present, it 1s requisite to 
demand an explanation from him, since he 
has used ad ibtous expre>sio.a, 

An enlargenent from batl cannot be sus- 
pended upon a condition. —THe suspension of 
enlargement froin bail on a condition is not 
lawful ; because an enlargement of this kind, 
as well as that of other description, involves 
an endowment with right of property, and 
the Suspension of an endowment with right 
of property is not lawful.*—- vhere isa tradt- 
tion that such suspension is lawful ; because, 
in fact, a surety 1s responsible for a claim, 
and nut for a debt, whence such enlarge- 
ment ıs like divorce, a mere annulmentr,t 
and therefore cannot be u do e by the rejec- 
tion of the surety :[—and the enlargement 
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*An endowment with a right of property 
(such as a gift, for instance) must operate 
immediately, otherwise it 1s not valid. 

{This doctrine 1s founded on the meta- 
physical distinction which the Mussulmans 
draw betwixt a debt and a claim Thus 
where a person remits to another a debt con- 
tracted by borrowing, purchase, or the like, 
he, as it were. conveys or makes over so 
much property to that other :—but where he 
remits an obligatory claim upon another to 
answer the debt ofa third person, he then 
merely annuls a right of his own ; toras that 
other had not in reality received any pro- 
perty trom him, he cennot by such remais- 
sion be said to have made over so much 
property to him. 

t A gift, or any deed vesting property in 
another, cannot operate without the consent 
of that other. On this principle a gift is not 
held to take place until the seisin of the 
donee, as, until then, it is in his power to 
render it void by a rejection. But it is not 
in the power of the surety to prevent the 
operation of the exemption in his favour by 
the rejection of it, asit as held to it be an 
annulment of a right on the part of the 
claimant, and not a deed cunveying prop rty 
to him. 
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from bail being a mere annuiiment, it follows 
that the suspension of it upon a condition is 
lawful, in the same manner as the suspension 
of divorce of emancipation ; in opposition to 
the enlargement of the principal ; as that is 
an endowment with right of property, and 
may therefore be rej.cted by him. | 

Bail, in cases of punishment or relal'ation, 
is valid only for the perso*.—BAIL is not 
valid with respvct to any right of which the 
fulfilment is impracticable by means of bail, 
as in cases of punishment or retalration,— 
because proxies are not admitted in case of 
corporal punishment. But bail for the per- 
sons of criminals under the sentence of such 
punishments ‘s lawful. 

Bail may be given for the price, but not for 
the goods, ina sale. ~A PERSON may lawfully 
become bail, on the part of a purchaser, on 
the payment of the price, because price isa 
debt : but itis not lawful to become bail, on 
the part of the seller. for th: merchandise ; 
for that is substance, of which the compensa- 
tion, in acase of destruction is insured, by 
means of something of a different kind 
namely, the price ; and although bail for in 
sured substance be lawful in the opinion of 
all our doctors. still it is required that the sub- 
stance be insured for a similar in kind: such as 
the subject of an invalid sale, an article seized 
in virtue of an intention to purchase, or an 
article usurped; but not for any substance 
which is insured for something of a different 
kind such as the subject of a valid sal:, or a 
pawn; nor for any substanc: held in the 
nature of trust, such asa depo it, a subject 
of rent, a loan, Mozaribat sto-k, or partner- 
ship stock.—If, after the purchasvr, in a case 
of sale, had paid the orice, a perso. become 
bail for th: delivery of the goods to him.—or 
if, in a case of pawnige, a person hecome bail 
for the pawnee restitution ot the pledge, 
—or, ina case of hire, for the renter’s restor- 
ing the article hired,—in all these cases the 
bail is valid, because of the surety having 
engaged for the performance of what was due 
and incumbent. 

Bail for the performance of work by a 
spec fic animal is not valid.—ly a person hire 
a quadruped for the carriage of a burthen, 
and another be bail for the animal carrying 
the said burthen, itis not valid. because of 
the animal being the property of another. — 
This, however, proceeds ona supposition of 
the hire having related toa specitic animal ; 
tor, if the animal be not specific, the bail is 
valid, as in that case it is in the power of the 
surety to supply an animal of his own for the 
carriage of the burthe In the same manner, 
in case of a peston hiring a slave for service, 
bail given for his performance of the service 
is invalid, as the slave is not the property 
of .the surety, and he has consequenily no 
power of enforcing what he has under- 
taken. 

A contract of bail must be formed with the 
consent of the claimant.—A CONTRACT of bail is 
not valid unless it be formed with the consent 
of the claimant.—This is according to Haneefa 
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and Mohammed. —Aboo Yoosaf alleges that 
a contract of bail is valid, if, having been 
formed without the knowledge of the claim- 
ant, it receive his assent on its being notified 
to him: and (according to several copies of 
the Mabsoot) his assent is not a condition.— 
This disagreement relates equally to bail for 
the person, and bail for property.—The 
reasoning of Aboo Yoosaf, in support of the 
opinion, is, that as bail signifies an obliga- 
tory engagement, it is therefore binding on 
the person who undertakes it; and hence it 
would appear that it does not depend on the 
assent of the claimant: but the reason fer 
susp-nding it upon his concurrence is the 
same as occurs under the head of marriage, 
treating of Fazoo'ee marriage: ‘The d cla 
ration of the surety that he has become bail 
for a particular thing, on the part of a parti- 
cular person, renders the oontract complete ; 
but as it is a deed affecting the claimant 
(inasmuch as it invests him witha right to a 
claim), it is therefore suspended upon his 
assent.’ —The reasoning of the other two 
doctors is that bail createsa right; in other 
words, the suretv constitute the claimant 
proprietor of chin upon him which he 
accordingly demands from him after the 
completion of the contract,—Hence it follows} 
that two points are necessary to the comple- 
tion of the contract, namely the speech of 
the surety (which is equivalent to a declar- 
tion with respect to the claimant), and the 
speech of the claimant (which is equivalent 
to acceptance) —No inthe case in question 
there exists only one of these two requisites 
the contract, therefore is not suspended be- 
yond the meeting ; and con equently a con- 
tract of bail is not valid but through the con- 
sent of the claimant at the meeting 

Except where the de tor is dying —Except- 
ING only in one instance.—namely, where a 
sick* person says to his heir, ‘‘he you bail 
for whatever debts I may owe,” and the heir 
becomes bail accordingly in the absence of 
the creditors; for in this cae tie bail is 
effectual, notwithstanding the absence of the 
creditors, upona favourable construction.— 
for two reasons: First, the ba lso cb tracted 
is, in effect, a will, and is t erefore valid 
without the intervention of the claimant 
(and hence lawyers have remarked that this 
species of bail is not lawful unless when the 
sick person is in possess‘on of property ; be- 
cause a will would not otherwise be lawful; 
SECONDLY, the sick person is the representa- 
tive of his creditors, because he stands in 
need of b-ing so, in urder that he may divest 
himself of his obligation; and also, because 
this is attended with an advantage to the 
creditors —The case is therefore the same as 
if creditors had themselves been present. 

Osjection.—If the sick person represent 
his creditors, it follows that his acquiescence 
is anecessary condition, in the same manner 
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| * Arab  Mareez.~—Always meaning a per- 
! son sick of a mortal illness. 


Book XVIII —Cuap. I.] 


Á eres ns eens 


as that of the creditors, had they been pre- 
sent; and that the expression of ‘‘Be you 
bail on my part for whatever I owe,” is not 
conclusive of the contract ; whereas this ren- 
ders it conclusive. 


Repiy.—The bail founded on this speech 
of the sick person ts valid, and his acquies- 
cence is not required as a condition ; because 
the meaning to be deduced from the speech 
is, evidently, a desire on the part of the sick 
man that the bail be concluded, and not 
merely a consultation respecting it : and his 
speech therefore resembles an order for the 
conclusion of a mirriage, as already e . plained 
under the head of marriage. —(it 1s to be ob- 
served that if the speech of the sick person 
be addressed to a stranger, there isin that 
case a disagreement with respect to tae 
validity of the bail. 


Case of bail gratuitously entered intu on 
behalf of an insolvent defunct.—Ir a deb.or 
die without leaving any property, and ano her 
become bail to his creditors, such bail is not 
valid, according to Haneefa.—The iwo d s- 
ciples allege that it 1s valid ; because it is 
undertaken on account of a bebt, established 
as the right of the creditors, and which ıs 
still extant, since no person has Ci.charged 
it, whence it still exists, so far a» relates to 
the laws of futurity; that is to say, the 
debtor, 1f it be not discharged, becomes a 
criminal before God Almighty.—As, also, if 
the surety were actually to d scharged the 
debt, such discharge would be valid being a 
gratultous acto justice, in the same manner 
bail for it is consequently valid.—The argu- 
ment of Hancefa in support of his opinion 1s, 
that the bail is in this case given for a debt 
which is annulled with relation to the laws of 


this world ; and the validity of bail being | 


founded on the laws of this world, it cannot be 
legally given for what no longer levally exists. 

A debtor paying his surety the eum for 
which bail has been given, before the surety 
has satisfied the creditor emnot reclaim it.— 
Ira person, by desire of another, should 
become his bail for one thousand dirms which 
he owes, and the debtor give the surety one 
thousand dirms by way of payment prior to 
his [the surety’s] having paid the creditcr, 
he [the debtor] is notin that case permitted 
to take from the surety the money he has 
advanced to him, for two rea‘ons. First 
the right of the possessor (namely, the surety) 
is connected with the one thousand dirms on 
the probability of his having occasion to pay 
them tothe creditor, and therefore whilst 
such probability exists the principal surety 
has no right to take them from him ; similar 
to acase where a person hastily (that is, 
before the stated time) pays Zakat to the 
collector, in which case he would not be 
entitled to take it back from him. SECONDLY 
the surety becomes proprietor of the said sum 
in virtue of the seisin ; ona principle which 
shall be presently explained.—It is other- 
wise where the debtor gives the sum to the 
surety be way of commission (as if he werz 
to say to him “Take this sum and deliver it 
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to the deb‘or’’) ; because the surety does not 

come proprietor in virtue of such a seisin ; 
ən the contrary, he is in such case merely a 
trustee.—Tt is to be observed that where the 
surety thus receives the thousand dirms, and 
becomes proprietor in virtue of such receipt, 
he 1s not required to devote in charity what- 
ever profit he may acquire from it ;* because 
In his instance the property vests in him 
immediately on the receipt. Where he re- 
Ceives it after having himself paid the debt, 
the reason of the property then vesting in him 
1s evident ; and where he receives it before 
he has paid the debt, he becomes proprietor 
immediately on the receipt.—The reason of 
tiisis, that the surety has a claim on the 
debtor for an article similar to that for which 
the creditor hasa claim upon him : but the 
claim of the surety upon the debtor is sus- 
p nded until he pay the debt to the creditor. 
--The claim of the surety, therefore, is in 
the nature of a debt to become due hereafter 
(whence it is that if the surety should pre- 
vious to his having dischirged the debt to 
the creditor, exempt the debtor from the 
clai he had upon him such exemption would 
be vali }).—-N ow as an article similar to that 
for which the suretv is responsible to the 
creditor ıs due to him by the debtor, it 
follows that on his receiving payment from 
the debtor he becomes proprietor in virtue of 
such receipt —The degree of ba eness, more- 
over, which obtains in such a transaction (as 
shall be hereafter set forth), does not take 


effect, where a fight of property exists, with 


respect to indefinite thing ; as has been 
already explair ed in treating of invalid sales. 


Case of a delivery of substance by the prin- 
cipal, to guard his surety against loss —Ie 
bail be given fcr a Koor of wheat, and the 
principal deliver a Koor of wheat to the 
surety, and he sel and acquire profit by the 
same, in that case the profit so acquired 1s, in 
the eye of the Law the right of the surety, 

nthe principle already explained, of the 
property having vested in him in virtue of 
the receipt.— The author of the work ob- 
serves, that in his opinion ıt is most lau dable 
that the sursty give the said profit to the 
debtor, although, in the eye of the law 
this be not incumbent upon him: and such 
(according to one passage in the Jama 
Sagheer) is the opinion of Haneefa upon this 
point —The two disciples maintain that as 
such profit is the right of the suretv. he 
ought not therefore to give it to the debtor: — 
and this alto ts related as an opinion of 
Haneefa, as well as another, namely, that 
the surety ought to bestow it in charity.— 
The argument of the two disciples is that the 
profit, as having resulted from the property 
of the surety, becomes of consequence his 
right —Haneefa, on the other hand, argues 
that. notwithstanding the existence of the 
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*That is to say, whatever profit may arise 
from it between the period of his receiving 
it, and that of gratitfying the claimant. 


\ 


326 


B Rent ree Oe ee ree nee 
property, there is still a degree of baseness in 
it, because it was in the power of the debtor 
to retake the Koor of wheat from the surety, 
and deliver it himself to the creditor ; or, 
b:cause, in delivering it to the surety, it is 
probable that he did it wita a view that he 
should deliver it to the creditor —No the 
baseness here operates in consequence of the 
thing to which it relates being definite ; anid 
the mode of purging such biseness is (ace 
cording to one tradition) by dev ting the 
profit in charity, or (according to another) 
by giving it to the debtor, as the baseness is 
occasioned by his right, and not by the right 
of the Law —This latter is the most authentic 
doctrine ; but it prescribes only a laudable, 
and not an incumbent duty; for the right of 
the surety is clear. 

Case of bail discharged by an aynit sule.— 
Ir a person become bail, by desire of the 
principal, for a debt of one thousand dirms. 
and the principal afterwards desire him fist 
to purchase on his account silks to the value 
of one thousand five hundred dirms, ın the 
manner of an aynit, and then to resell the 
same, and discharge the debt by means of 
the price, and the surety act accordingly, the 
purchase so made is considered as on h s own 
account, not on account of the principal, and 
he must, of consequence, sustain the loss 
arising from the aynit sale.—An aynit sale 
is where a merchant, for instance, having 
been solicited by a person for a loan of 
money, refuse the same, but offers to sell 
goods to the other on credit at an advanced 
price ; as if he should charge fifteen dirms 
tor what 1s worth only ten, and the other 
pers n agree tothe same. [his ts termed an 
aynit or substantial sale, because it is a re 
cession froma lvan to a specific substance 
(in oth:r words, the merchan: decl nes grant- 
ing the loan required of him by the borruwer, 
but agrees in lieu thereof, to sell h.m the 
cloth, which is a specific substance) ;—and it 
is abominable, as being a recession froma 
loan of money, which is a laudavle action, 
ona principle of avarice, which asa sordid 
quality. —With respect to the nature of the 
case in question, our ductors have disagreed. 
—Some have Asserted, that the direction, 
given by the principal to the surety infers 
his [the principal’s] being responsible for any 
loss that may be sustained by the purch ser 
in consequence of the aynit sale; and that 
his direction in this particular is not a com- 
mission of agency ; for this reason, that the 
order of the principal (‘ purchase silks on 
my account’’) implies this assu nption of 
responsibility .—but a responsibility of this 
nazure is invalid, since responsibility cannot 
hold except in an article in which the 
p2csoa_ who is responsible has some interest ; 
and no person has any interest in the loss on 
the present occasion. Others again say, that 
the direction in question anou its to a com- 
mission of agency: but that ıt is an invalid 
commiasion, as the silk to which it relates 
are not definite, neither is the price of then 
definite from an ignorance of how much it 
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may exceed the amount of the debt.—The 
purchase of the silks is, in fact, considered 
as having been made on account of the surety, 
and the loss resulting from it falls entirely 
upon him (not upon the principal), since it 
was contracted by him. 

Evidence cannot be heard in support of any 
claim against a surety which does not come 
within the description in the contract of bail. 
—Ifaperson become bail on the part of 
another, for whatever may be proved to be 
due by him, or for whatever the Kazee may 
decree against him, and the debtor afterwards 
disappear, anda claimant offer to prove, by 
evidence, that the sum due to him 1s one 
thousand dirms, such evidence is not to be 
admitted : because here the bail is limited 
to whatever the Kazee may decree, as it is 
evident from the expression ‘‘ Whatever the 
Kazee may decree, and likewise from that 
of “Whatever may be proved to he due by 
him,’’ since nothing can be proved but by the 
decree of the Kazee, and the claim in ques- 
tion has not this limitation ; —it is therefore 
invalid, and accordingly the evidence ın sup- 
port of it cannot be heard. 


A decree pussed against a surety in the ab- 
sence of the principal cannot affect the latter 
unless the bail were entered into by his desire. 
—Ir a person prefer aclaim before the Kazee 
to this effect, ‘‘That an absentee owes hima 
thousand dirms, and that a particular person 
present is by desire of the debtor, bail for 
the same ” and establish his assertion by 
testimony, in that case the Kazee must pass 
a decree against both the debtor and the 
surety —If, however, the bail have been 
given without the desire of the debtor, the 
Kazee must in that case decree the devut solely 
against the surety ; and in this instance the 
evidence a adduced by the claimant isadmutted 
as sufficient, because tne bail is absolute, and 
not qualihed, as in the preceding case.—It 1s 
to be observed that the different decrees 
which the Kazee gives in the case otf bail 
with, and without, the desire of the debtor 
(that is, the decree against both, in the one 
case, and against the surety only in the 
other), 1s founded on the difference which 
ootains in the nature of these two modes of 
bail :—for bail by desire of the debtor isa 
gratuitous deed in the origin, anda contract 
of exchange in the end; but bail without 
the desire of the debtor is a gratui ous deed 
both in its origin and its consequences — Now 
where the claim relates to one only, the 
decree cannot be extended to the other. But 
ifa decree should be passed relative toa 
surety by desire, it must necessarily include 
the principal since the desire he expressed 

is a virtual acknowledginent of the existence 
of the debt.—It is otherwise with respect to 
a voluntary surety ; for as the ex.stence of 
the debt in that case 1s proved by his belief 
of it, in having undertaken the bail with 
regard to it, and not by any virtual acknow- 
ledgment of the debtor, the decree is there- 
fore solely referred to him.—In the former 
case (namely, that of bail by desire), the 


Sox XVIII.—Cuap. I 


surety ‘s authorized to receive from the seller 
what he may have been obliged to pay on his 
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effect, Witness thereto,” this is an acknowe 
ledgment and declaration of the seller's 


secount —Ziffer maintains that he is not! right of property —If, on the other hand, he 


entitled to such compensation ; 
having himself refused to pay, and having 


because, ` 


been conpelled to it, he is of consequence in ' 


his own opinion oppressed; and it is not 
permitted to such as are opposed to oppress 
others —Our doctors, on the other hand, 
argue that whenever a refusal is undone by 
law, th: opinion founded upon it becomes of 
cons: uence null 

Case of Kafeel-bel dirk —IF a person 
s‘lla house, and another become Kaf>el-be'! 
dirk or security against accident,* on his 
behalf, the security so given ts a direct 
declaration of the hous> being the property 
of the seller.—If, therefore, the surety should 
afterwards prefer a claim of right to the 
house, such claim is inadmissible — The 
reason of this is. that if the security be a 
condition of the sale (as if the purchaser 
sho ild have said, “I will buy the said house, 
provided a particular person will be security 
against any future claim toit”), in that case 
the completion of the sale res's upon the 
agreement of the surety; and afterwards, 
when he prefers a claim of rio!it to the house, 
he endeavours to destrov that which he haa 
himself rendered’ complete ;—1f, on the other 
hand, the securitv should not be a condition 
of the saie, the surety, in that case, by 
aguree ng to the bail, did, as it were, incite 
the buyer to the hargain (since his desire of 
purchase was founded on the procurements of 
batl).-—The bail so given. therefore, 1s equiva- 
lent toa declaration of the right of property 
of the seller. 

An attestation to a contract of sale is not 
equivalent to Kafeel-be'l-dirk —Ir, in the 
sale of house, a person should attest the 
bill of sale, and put hisseal to it, without 
giving any security, such testimony and af- 
fixture of seal is not an acknowledgment of 
the seller’s right of property, and hence the 
witness mav. if he please, afterwards claim 
the house, because attestation is neither a 
condition of sale nor a declaration of the 
property of the seller, as it sometimes hap- 
pens that mon sell their own property, and 
sometimes that of others ---Besides, the wit- 
ness may have made this attestation merely 
as a memorandum of the transaction ; a sup- 
position which the case of bail could not 
admit of,—Lawyers have remarked that if it 
be expressed, in the bill of sale, that ‘‘a 
certain person had sold such a house. which 
is his property, bv a complete and valid sale,” 
and the person attest the writing to this 


*Dirk signifies, properly, any possible 
contingency. Kafeel-be’l-dirk, therefore, 
means bail for what may happen —In the 
present instance it alludes to the possibility 
of a claim being afterwards set up to the 
house by some other person, which, if sub- 
stantiated, would annul the sale, 


attest it thus, ‘Witness to the agreement of 
the buyer and seller,” this is not a declaration 
of the seller’s right of property. 


Section 
Of Zamins or Guarantees. 


The guarantee of agents to their emp'oyere 
is null —Ir an agent sell the cloths of his 
constituent, and hold himself responsible for 
the payment of the price to his constituent, — 
or, it a Mozarih sill the goods of hisem- 
ployer and hold himself responsible for the 
payment of the price -the responsibility in 
either case isnull: First, because surety or 
baıl is an engagement compelling the under- 
taker to answer a claim; and as, in these 
cases, the agent ani] Mozari> are themselves 
the claimant for the price of the goods, it 
follows that ifthey were responsible for the 
same, they would be security on their own 
behalf, which is absurd: and, Seconp ty, 
because the goods remain in their hands in 
the nature of a tru-t; and trustees are not 
held by the Law to be liable to responsi- 
bility.- -[f, therefore, they were held respon 
sible, it would be contrary to the precepts of 
the Law.--Hence the taking of security from 
them is null, ın the same manner as a con- 
dition of respontibility is null with respect 
to a trustee or a borrower 

The guarantee of partners, ın a parchase 
ana sale to euch other. is null —Ir two 
shares ina slave sell him by one contract, 
and each of them be security to the other, 
on behalf of the buyer, for his paym nt of 
the proportion of the price due to that other, 
such security is null : because if the security 
were vald under a general copartnership in 
the price, it necessari y follows that each ıs 
in part security on behalf of himself, since 
every member of the s'ave is indefinitely 
shared between them ;—or if, on the other 
hand, the security of each were valid wath 
respect to the other’s share in particular, 
this induces a division of a debt before the 
receipt of it, which is unlawful.—It is others 
wise whers two partners in a slave sell their 
shares by different contracts ; as their secu- 
rity to eaeh other, for the prices respec- 
tively due, is valid, since there 1s no part, 
nership in this instance, because whatever 
is owing to each, respectively, in virtue of 
his perticular contract, app:rtains solely to 
him, without any participition of the other;— 
whence it is that the parchascr is at liberty 
to accept the share of them only and 
to take possession of it, afterthe payment of 
the price ; and also that he may take posses- 
sion of the share of one of them only after 
paying to him his proportion, nc ‘withstand- 
ing he may have purchased both shares. 

Guarantee for land-tax, and all other re- 
gular or justifiable impssts, is valid.—Ir a 
person become security in behalf of another 
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for tribute due by him or fora nawvayeeb* 
levied upon him for his kissmat, all such 
securities are valid.—Security for tribute 1s 
valid, becauss tribute is in the nature of a 
debt (and may be a lawful subject of claim 
as has been already explained (in opposition 
to Zakat, as thatisa matter solely affecting 
him who pays it, in the manner of a gift, 
and of which his property alone can be the 
subject ; whence, after his death, it cun» 
be discherged our of his effects, unless pre- 
scribed in his will) :—and with respect to 
nawayeeb, if it extend only to what ıs just 
(such as exactions for digg ny a canal, for 
the wages of safe guarcus, for the equipment 
of an army to fight avainst the Indfilels, for 
the release of Mus-ulmin captives, or for the 
digging ofa ditch. the mending of a fort, or 
the construction of bridge) the security ıs 
lawful in the opinion of the whole of our 
doctors.—But if nawayeeb extend to exac- 
tions wrongfully imposed, that is, to such 
as tyrants extort from their subjects (a. in 
the peesent age), in that case, concerning the 
validity of security for it, there’s a differ- 
ence of opinion amongst our modern doctors. 
—Sheikh Iman Alee is of the number of 
thos: who hold the security in this instance 
to be valid, —With respect to kissmat, the e 
is a difference of opinion concerning tne 
meaning of the word.—Some allege t'at it 


signifies the same with nawayeeb, whilst 
others define it to be same with Mowzifa 
Ratiba that is fixed imp osts whin ar 


exacted at stated periods such as once in 
the month, or onee tn every two or thre 
months.—Now nawayeeb means the casual 
exactions made by the = sovere:yn, which 
have no fixed or stated perio!. Th: law, 
however, is as above explained, with resp-ct 
to both, If, therefore, the exaction be right, 
then the security for it is lawful, according 
to all our doctors; or if wrong, there isa 
disagreement with resp-’ct to the validity 
the security. 

Difference between a suspended debt and 
suspended bail.—Ir a person sav to another, 
“I owe you a debt of one hundred dirm , 
payable a month hence,” and the other 
assert that the debt is immediately due, his 
assertion, as claimant, is to be credited —- 
But if a person should declare to another, 
“I am security to you, in behaif of another, 
for a debt of one hundred dirms, payable a 
month hence,’’ and the other assert that the 
debt is due immediately, the declaration of 
the surety is to be credited.—-The difference 
between these two cases is, that in the former 
case the debtor makes an acknowledgment of 
the debt, and then claims his right to a 
suspension of payment for one month: 
whereas in the latter case the surety makes 
no acknowledgment :f the debt, inasmuch 
_as the obligation of the debt does not rest 


*“Nawayeeb are all extraordinary aids 
beyond the established contributions, levied 
at the discretion of government to answer 
any particular emergency of the state. 
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upon the bail or surety, as has been often 
before explained —In fact. he has simply 
acknowledged a claim to which he is re- 
sponsible afier the lapse of a month, which 
the claimant denies, asserting that he is 
answerable for such claim imme diately :— 
and regard is paid, in LAw, to the affirma- 
tion of the defendant.—A clause of suspen 
sion, Moreover, is merely an accidental pro- 
perty of a debr, and not an essential, whence 
it is that it cannot be proved unless it has 
been express'y stipulated.—The affimation. 
therefore, of the person who denies the 
stip tlation of such condition is credi‘able,— 
in the same manner as in the case pf a con- 
dition of option, in sale, —Batl under a sus- 
pension, on the contrary, is one species of 
bail, in which the being susp nded in its 
operation is an inherent quality, and not an 
accident; whence this species of suspension 
may be proved without having been stipu- 
lated; as where for instance, the debt due 
by the principal isa suspended dle ot. Ac-ord- 
ing to Shafei, the affirmition of the claimant 
is to be credited in either case ; and the same 
is related as an opinton of Aboo Yoosaf 

Bail ugainst accident, inthe sale ofa slave 
—IF a person purchasz a female slave, and 
another warrant her to be the property of 
the seller,* and she afterwards prove to be 
the property of some other person, the pur- 
chaser is net entitled to exact the price from 
the surety, until the Kazee shall have first 
passed a decree against the seller for the 
restitution of the price because, according 
to the Zahir Rawiyat, the sale ducs not be- 
come null immediately on the proof of the 
subject of ıt being the property of another 
but endures until the Kazee pass a decree in 
favour of the purchaser, directing the seller 
to return the price. Since, therefore, pre- 
vious to issuing the said decree, it is not 
incumbent on the principal [that is the 
reller) to make restitution of the purchase- 
money, so neither 1s it incumbent on the 
surety It would be otherwise if the slave 
were proved to be free, and the Kazee pass a 
decree to that effect, for in such case the sale 
beco nes null immediately onthe issuing of 
such decree, since freedom is incapable of be- 
ing the subject of sale, and the buyer would, 
therefore, be entitled to exact the purchase- 
money either from the surety or from the 
seller, without waiting for a deeree of resti- 
tution from the Kazee.—lIt is related as an 
opinion of Aboo Yoosaf, that sale becomes 
null immediately on the proof of the subject 
of it being the property of another; and 
that, consequently, the buyer has in such 
case a right to exact the price either from 
the surety or the seller, without waiting for 
the decree of the Kazee to that effect. 

Security for fulfilment is null.—IF a person 
purchase a slave, and another be security for 


the fulfilment of the bargain,+ such security 


*Literally, ‘‘and another be bail against 
accident.” 


t Arab. Zamin ba Ohda, 
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is null ; because the word Ohda [fulfilment] 
is of a comprehensive nature, as having a 
variety of meanings I It relates to the 
former bail of sale which the seller received 
from the person who sold the slave to him ; 
and this being the property of the seller, any 
security with respect to itis invalid. II. It 
relates to the contract and its rights. HI. 
It relates to a warrant or security against 
accidents And, IV. ‘To option.—As, there- 
fore, the term comprises so n any things the 
particular application of it is dubious ; and 
hence practice cannot take place upon it.— 
It is different with respect to the term dirk, 
for although that signify whatever may 
happen, yet the custom of mankind has re- 
strained the appli-ation of it to one particular 
sense, namely, a securi'v against any future 
claim; and Ziman-be'l-dirk, or security 
against accident, is therefore valid. 

Security for a surrender of the article to 
the purchaser is invalid —Ir a person sell an 
article, and another be security to the pur- 
chaser for the release* of that article, such 
security is invalid, according to Haneefa, as 
the intention of it is the release of the ar- 
ticle, and the delivery of itto the purchaser, 
which the security is not competent to per- 
form.—The two disciples hold this of be 
valid, zs in their opinion it is equivalent to a 
security agasnst accident ;—in other words, 
it imports an obligation to deliver to the 
purchaser either the article sold, the value, 
or the price ;—and such being the case, it is 
valid of course. 


ones RE oer a 


CHAPTER II. 
OF BAIL IN WHICH TWO ARE CONCERNED 


Case of two persons who are joint prin- 
cipals in a debt, and bail fot each other.—Ilp 
two men owe a debt in an equal degree, 
and each be security on behalf of the other, 
—as where, for instance, two persons pur- 
chase a slave, jointly, and each is security on 
behalf of the other.—in this case, if either of 
them pay off a part, he has no right to make 
any claim on the other :—unless, however, 
the payment so made exceed a half of the 
whole debt, in which case he has a right to 
exact such excess from the other.—The 
reason of this is, that each of them is a 
principal with respect to one half of the 
debt, and a security with respect to the other 
half:—for what each owe in virtue of his 
being a principal is no bar to the obligation 
upon him as a security, the one being 
founded on debt, and the other on a claim, 
which is subordinate thereto,—Whatever 
payments, therefore either of them may make 
are held to be in virtue of the former, 
namely, the debt, as far as that extends : 
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the latter, 


and any exeess is referred to 
namely, the security. 

Case of two persons who are bail for a 
third, to the amount of the whole claim, and 
also, reciprocally, bail for each other's secu- 
rity.—Ir two persons be bail for property 
in behalf of another,—in this way, that 
each surety, respectivey, holds himself re- 
sponsible for the other surety,—in this case, 
whatever either surety may pay [in virtue 
of the bail] whether the sum be great or 
small, he is entitled to exact the half of it 
from the other surety -This proceeds upon a 
supposition that each of these two sureties, 
respectively. is bail for the whole property 
on the part of the principal, and likewise for 
the whole obligation on the part of his co- 
surety. Hence ineach of the two sureties 
two bails are united : one on hehalf of the 
principal, and one on behalf of the co surety; 
and bail on behalf of a surety is lawful, in 
the same maner as on behalf of a principal, 
oras a transfer on behalf of a traneferee : 
because the intention of a contract of bail is 
undertaking the obligatton of a CLAIM; and 
this end ıs answered by bail on behalf of a 
suretv. —As, therefore, two bails are in this 
case united in each of the sureties, it follows 
that whatever payments are made by either 
of them are made, in an indefinite manner, 
on account of both; for the payment so 
made was purely in virtue of the bail ; and 
each, with respect to the bail, stands in the 
same predicament ; that ıs to say, neither 
has a superiority over the other.—(lt is 
otherwise where each surety is a principal 
with respset to part of the debt, as in the 
first exainple : for in this case neither has a 
right to exact any thing froin the other on 
account of the paym.nts he may make, 
unless such payments exceed the sum for 
which he isa principal, because the principal 
has a superiority.)—Now since. in the case in 
question, whatever payments either of the two 
may make are made ind- finitely, on account 
of both, it follows that the person making 
such payments is entitled to exact the half 
of them from the other. And this induces 
no unnecessary revolution, because the in- 
tention of the contract, in the present 
instance, is that the parties be on a footing 
of perfect equality with respect to the bail, 
which can only be answered by the one party 
taking from the other the half of what ahe 
may have paid ‘The other, therefore, is not 
entitled to retake it again from the person 
who has first paid, because this, if permitted, 
would destroy the equality already estab- 
lished —(It is otherwise in the preceding 
case. for there each of the parties is a prin- 
cipal wath respect to a portion of the debt, 
and consequently they are not on a footing 
of perfect equality with respect to the bail ) 
—_.When, however, one of the parties shall 
have taken the half from the other, then they 
are jointly entitled t? exact the whole of 
what has been paid from the principal ; since 
they paid the same on his behalf; the on: 
making the payment immediately from hi »- 
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self, and the other doing it, as it were, by 
his substitute :—or the surety who paid is at 
liberty, if he pl:ase, to exact the whole of 
what he paid from the principal, because he 
was bail for the whole of the property by 
his desire. —If, in this instan e, the creditor 
exempt one of the two sureties, he has a right 
to claim the whole from the other. because 
the exemption of a surety does not operate 
as an exemption in favour of the principal, 
and therefore the whole of the d bt remains 
due by the latter ; and the remaining surety 
being still bail for the whole of the property, 
it is consequently lawful to claim the whole 
from him. 

In the dissolution of a reciprocity partner- 
ship, each partner is responsible for any debts 
contracted under they partnership.—Ir two 
partners by reciprocity dissolve their copart- 
nership and separate, whilst some of heir 
bebts still remain due, the creditors have in 
that case a right to claim the whole from 
whichever of them they please; because 
each of these partners is surety for the other, 
as has been already explained in treating of 
partnership.—Neither of the partncgs, mone 
over, has a right to make any claim upon 
the other for whatever payment he may have 
made to the creditors. unless such payment 
exceed the half of the debt, in which case 
he has aright to exact from him the pay- 
ment of such excess, for the reason already 
explained. in discussing the case of reci- 
procal bail by two. : 

Case of two Mokatibs, bail on each other's 
behalf, for their ransom —Ir a master con- 
stitute two of his slaves Mokatibs, by one 
contract, for a thousand dirms (for instance), 
and each of them become bail for the other. 
in that case, whatever sum, from the whole 
amount covenanted to be paid by the master, 
is discharged by either, the half ot that sum 
may be cxacted from the other.—Analogy 
vould suggest that the bat!, in this instance, 
is not valid ; because bail is valid only when 
opposed to a valid debt: and the considera- 
tion of Kitabat, or the degree of freedom 
bestowed upon a Mokatib, 1s not a valid 
debt, as has been already explained.—It ıs 
lawful, however, upon a favourable construc- 
tion, by con<idering each of the slaves as a 
principal with respect to the obligation of 
the whole consideration of Kitabat, namely, 
a thousand dirms :—in other words, by con- 
sidering each of them, respectiveiy, as beinz 
responsible to the master for the payment 
of the whole : and, consequently, that upon 
his making payment of the whole, the other 
obtains his fees dor asa dependant,—in this 
way, that the freedom, of both is suspended 
on their payment of one thousand dirms, 
and the master isat liberty to claim the said 
thousand from each of them respectively, 
as a principal, not as a surety Each, how- 
ever, is considered as surety on behalf of 
the other, with respect to exacting a moiety 
of what he pays on account of the conrside- 
ration of Kitabant (a particular explanation 
of this will hereafter be given in treating of 
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Mokatibs),—From the explanation of the 
law in this case it appears that both slaves 
are equal with respect to the payment of the 
thousand dirms, which is the consideration 
of their Kitahat; and hence each is respec- 
tively entitled to take from the other a 
moiety of whatever part of the said thou- 
sand dirms he may pay.—If the master, in 
this case, should emancipate one otf the 
slaves prior to his having made any pay- 
ment on account of his Kitalat, in that case 
he becomes free; because his master, whose 
property he then was, chose to emancipate 
him.—He becomes likewise exempted trom 
any obligation to pay his half of the con- 
sideration of Kitabat, because he acquiesced 
in that obligation merely as a means to 
obtain his freedom ; but upon his becoming 
free in consequence of the emancipation of 
his master it exists no longer as a mean and 
therefore ceases altogether.—The obligation, 
however, for the payment of an half still 
continues incumbent upon the other, who 
remains a slave ; because the whole amount 
of the consideration was opposed to the 
bondage of both; and the whole was con- 
sidered as due from each, respectively, 
merely as a device, in order to render the 
bail of each in behalf of the other valid, 
and thereby to enable each to take from the 
other a moiety of what he pays.—But when 
the master emancipates one of them, there 
exists no further necessity for this devise ; 
whence the debt is then considered as opposed 
to them both, jointly (not, in toto, to each 
respectively), and is a-cordinely divided into 
two separrate parts, of which one still con- 
tinues due from him who remains a slave, 
—In taking this portion, the master is at 
liberty either to exact it from the freedman, 
in virtue of his being security, or from the 
slave, because of his being the principal — 
If he take it from the freedman, the freed- 
manis then entitled to retake it from the 


‘slave, because of his having paid it by his 


desire ; but if he take it from the slave, he 
{the slave] is not entitled to take anything 
from the freedman, because he merely pays 
a debt which he justly owes. 


CHAPTER III 
OF RAIL BY FREEMEN IN BEHALP OF SLAVES, 
AND BY SLAVES IN BEHALF OF FRREMEN. 


A person becoming surety on behalf of a 
slave for a claim, to which the slave is not 
liable until after emancipation, must dis- 
charge it immediately.—IF a person be surety 
in behalf of a slave, for some thing not 
claimable from the slave until after he 
recover his freedom, without specifying 
whether the thing in question is claimable 
immediatelv, or hereafter, in that case it is 
to be considered as immediately due ;—that 
is to Say, it is claimable immediately from 
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the surety.—For instance, if an inhibited 
slave acknowledge his destruction of the 
property of any person,—or that he owes 
a bebt which his master disavows,—or it, 
having married without the consent of his 
master, he should have had carnal connexion 
with the women on the supposition of such 
marriage being valid (in all which cases 
nothing could be exacted from the slave 
immediately, nor until he become free), and 
a person be a surety for the compensation 
eventually claimable from the slave, he 1s 
lable to an immediate claim for it. The 
reason of this is, that the slave ought im- 
mediately to discharge the compensation, 
because there exists an evident caus: of its 
obligation upon him, and a s'ave, in virtue 
of his being a man, is capable of being sub- 
ject to obligation. He is, however, exempted 
from an immediate claim for the compe isa 
tion, because of his property, since everything 
he possess is the property of his mastes, 
and his master is not assenting to the obliga- 
tion. *The surety, on the contrary, is not 
poor, and is therefore liable to the claim 
immediately, in the same manner as a per- 
son who becomes surety for an absentee or a 
pauper.—It is otherwise where a person 
becomes bail for a debt not imme ately 
due, for there the surety also is not liable to 
an immediate claim, any more than the 
debtor, since the debt is suspended in its 
obligation to a future period by the consent 
of the creditor —I[t is, however. to be 
observed, that in the case in question, the 
surety, on discharging the claim upon the 
slave, is not entitled to demand it from the 


slave until he shall have obtained his free- | 


dom; because the creditor had no right to 
demand it until that event: and the surety 
stands in the place of the creditor. 

Bail for the p*rson of a slave is cancelled 
by his death.—Ir a person advance a claim 
on an unprivileged slave, and another be- 
come surety for his person, and the slave 
afterwards die the surety is in that case 
released from his engagement, because of 
the principal being released.—(The law is 
the same where the slave, in whose behalf 
bail for the person is given, is emancipated.) 

Bail toa claim of right in a slave subjects 
the surety to responsiblity in the event of the 
slave's decease.—IF a person claim the right 
of property in a slave, and another become 
surety in behalf of the possessor of him, and 
the slave then die, and the claimant estab- 
lish his right by witnesses, the surety is in 
that case responsible for the price —because 
it was incumbent on the possessor to repel 
the claim, or, if he failed in so doing, to 
give the value for which the surety became 
answerable ; and as the obligation, after the 
slave’s death, rests upon the principal, so 
also it now rests upon the surety,—it is 
otherwise in the preceding case; for there 
the obligation was merely to produce the 
person of the slave, which is cancelled by 
his death. 

Bail by a slave in behalf of his master, or 
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by a master in behalf of his slave, does not 
afford any ground of claim by the surety 
upon the principal —Ir a slave, who is not 
in debt, be surety for property in bchalf of 
his master, or any other man, and he after- 
wards made free, and then pay the amount 
for which he was surety,—or, if a master 
become surety for property in behalf of his 
slave, whether he be indebted or not, and 
after emancipating him, pay the amount for 
which he stood security, in neither of these 
cases is either of the parties entitled to take 
any thing from the other.—Ziffer maintains 
that in both these cases the parties have a 
right to recur to each other: that is, each is 
entitled to take from the other what he may 
have paid.—(It is here proper to remark, 
thatthe reason for restricting the slave, in 
the first case, to one that is free from debt 
is, that if he were otherwise, he could not 
be surety for property in behalf of his mas. 
ter, since this would affect the right of his 
creditors. —The argument of Ziffer is that 
a ground of claim (namely, bail by desire 
of the principal) exists in both cases; and 
the bar to its operation (namely, slavery) is 
removed and done away.—The argument of 
our doctors is that the bail in these cases is 
not in the beginning a ground of claim, since 
neither can the master nave a debt due to 
him by his slave, nor can the slave havea 
claim of debt upon his master.—Hence as 
no ground of claim existed in the beginning, 
it does not afterwards take place, in conse- 
quence of the removal of the bar to it 
(namely, slavery); for the law here is the 
same as where a person becomes susety for 
another without his desire, in which case 
the subsequcnt assent of the surety is of 
no effect. 

The consideration of Kitabat is not a sub- 
ject of barl—Bari for the consideration of 
Kitabat, whether the surety be a slave or 
a freeman, is not valid; because the consi- 
deration of Kitabat is allowed to exist as 
an obligation merely from necessaity, it being 
repugnant to reason, inasmuch as a master 
cannot have a claim of debt upon his slave ; 
and in the case in question the Mokatib, or 
person who owes the consideration of Kita- 
bat, is supposed the slave of the claimant.— 
Hence the consideration of Kitabat is not so 
fully established as to admit of bail for it— 
because wherever a thing is established from 
necessity, it is restricted entirely to the point 
of necessity. Besides, the debt of Kitabat 
ceases entirely in case of the inavility of 
the slave to discharge it; nor 18 1t possible 
to revive it, by claiming it from the surety, 
because the meaning of bail is “' the junction 
of one person to another person in relation 
to a claim.—As_ therefore ; the claim does 
not operate upon the principal, it of conse- 
quence ceases with regard to the surety ; 
because it is rule that a principal and his 
surety are both equally liable for the same 
claim. 

Nor a consideratiin in lieu of emancinaf- 
tury labour.—A CONSIDERATION, in liei o 
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emancigatory labour, resembles the consi- 
deration of Kitabat, in the opinion of Ha- 
neefa, bedause (according to him) a slave 
that works out his freedom by labour is in 
the same prédicament with Mokatib. 


BOOK XIX 
OF HAWALIT, OR THE TRANSFER OF DEB1S, 
Definition of terms.—Hawatit, in its 
literal sense, means a removal: and is 


derived from Tahool, which imports the 
removal of a thing from one place to an- 
other —In the language of the Law it sig- 
nifies the removal or transfer of a debt, by 
way of security and corroboration, from the 
faith or the original debtor. to that of the 
person on whom it is transferred. The debtor 
or person who transfers the debt is termed 
Moheel : the transferee or person upon whom 
the debt is transferred, Mohtal-ali hee, and 
the creditor, or transfer receiver, Mohtal 

The transfer of a debt.—Tue transfer of 
a debt is lawful; because the Prophet has 
said, ‘‘Whenever a person transfers his debt 
upon a rich man, and the creditor assents to 
the same, then let the claim be made upon 
the rich man ; ” and also because the person 
upon whom the debt is transferred und r- 
takes a thing which he is capable of perform- 
ing ; whence it is valid, in the same manner 
as bail. It is to be observed, however, that 
transfer is restricted to debt; because it 
means an ideal removal; and an ideal re- 
moval, in Law, applies to debt, and not 
to substance, which requires a sensible re- 
moval. 

Is rendered valid by the consent of the 
creditor and transferee —A CONTRACT of 
trar.sfer is rendered valid by the consent of 
the creditor and transferee. The consent of 
the creditor is requisite, because the debt 
(the thing transferred) is his due; and man- 
kind being of different dispositions with 
respect to the payment of debts, is there- 
fore necessary to obtain his consent. The 
consent of the transferee is also requisite, 
because by the contract of transfer an ob- 
ligation of debt is imposed upon him, and 
such abligation canaot be imposed without 
his consent. The consent of the principal, 
on the contrary, is not requisite, because (as 
Mohammed observes in the Zeadat) the 
engagement of the transferee to pay the debt 
is an act relative to himself, which is at- 
tended with a benefit to the principal, and 
is no way injurious to him, inasmuch as the 
transferee has no power of reverting to hiin, 
in case of having accepted the obligation 
without his desire. 

It exempts the debtor from any demand.— 
WHEN a contract of transfer is completed, 
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the Moheel, or person who makes the transfer 
is exempted from the obligation of the debt, 
because of the acquisscence of the transferee 
Ziffer has said that he is not exempted, be 
cause of the analogy which subsists between 
this case and that of bail; for they are b~th 
contracts of security or corroboration; and 
as. in the case of bail, the person who is 
bailed does not become exempted from the 
debt so neither ought the transferrer in this 
case. Our doctors, on the other hand, agree 
that Hawalit liierally means removal; and 
when a debt is removed from the faith of one 
person, it cannot afterwards remain upon it 
Bail on the contrary, means a junction ; and 
the intendment of it is, that the bailer unites 
his faith to that of the surzetee with respect 
to the claim. Now the decrees of the law 
proceed according to the literal meaning; 
and the object of transfer, namely, corrobo- 
ration, is obtained when a person that is 
rich and a fair dealer acquiesces in the 
obligation of the debt, as it is to be supposed 
that he will readily fulfil his obligation. 

OsjecTION.—If the debt shift from the 
faith of the debtor to that of the transferee, 
it would follow that there can be no con- 
pulsion on the creditor to receive payment 
from the debtor, where he offers to discharge 
the debt; in the same manner asa creditor 
is not compellable to receive payment of his 
debt from a stranger ina gratuitous manner. 

Repity.—The creditor is compenable to 
receive payment of the debt from the debtor, 
if he offer to make payment, because the 
claim may eventually revert upon him, in 
case of the destruction of the debt, since if 
the transferee were to die insolvent, without 
having paid the debt, the claim would “evert 
upon the transferer, for reasons that will be 
shown in the next case. Hence, the pay- 
ment of the transferrer cannot in every 
respect be considered as gratuitous ; like that 
„Of a stranger. 

Unless the transferee deny, or become un- 
able to fufil, his engagement.—Tue creditor 
is not entitled to make any claim upon the 
transferrer excepting where, his right on the 
transferee being destroyed, he cannot other- 
wise obtain it: in which case the debt reverts 
upon the transferrer. Shafei alleges that the 
creditor has no right to make any claim for 
his due upon the transferrer, although his 
right be destroyed ; because, in consequence 
of the transfer, the transferrer becomes ex- 
empted from the debt; and this exemption 
a absolute, and not restricted to the condi- 
tion of payment from the transferee. Hence 
the debt cannot revert upon the transferrer, 
except on account of some new cause; and 
none such is to be found in this case. The 
argument of our doctors is that, although the 
exemption be absolute, in the terms of the 
contract, yet it is restricted, in the sense, to 
the conditien of the right being rendered to 
the creditor. The transfer is therefore dis- 
solved in case of his right being destroyed ; 
because the contract is capable of dissolu- 
tion, and may be dissolved by the agreement 
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of the parties. The condition, moreover, of 
the safe delivery of the debt to the creditor. 
is equivalent to that of warranting the sub- 
ject of a sale to be free from blemish ; that 
is to say, such a warranty implicitly exists, 
as a condition, in every sale, although it be 
not specifically mentioned ; and, in the same 
manner, the security of the debt exists, asa 
condition, in a contract of transfer; although 
not specified in it. The destruction of the 
debt due to the creditor in a case of transfer 
is established, according to Haneefa, by one 
of two circumstances. I. Where the trans- 
feree denies the existence of the contract, 
upon oath, and the credit r cannot produce 
witnesses to prove it, II. Where the trans- 
feree dies poor. In the event of either of 
these circumstances the debt is destroyed, 
since in neither case it is practicable for the 
creditor to receive payment from the trans- 
feree. This is the true meaning of a de- 
struction of the debt in acase of transfer. 
The two disciples maintain that a destruction 
of the debt is occassioned by one of three 
circumstances. Of these. twoare the same 
with those above recited ; and the third is,— 
a declaration, by the magistrate, of the 
poverty of the tsansferee during his life- 
time. This third circumstance is not 
admitted by Haneefa : because, according to 
his doctrine, poverty cannot be established 
by the decree of the magistrate, since pro- 
perty comes in the morning and goes in the 
evening ; but, according to the two disciples, 
the decree of the magistrate establishes 
poverty. 

The transferee has a claim upon the doctor 
for what he transfers upon him —Ir the 
transferee should demand, from the trans- 
ferrer, the amount of what he has paid in 
virtue of the transfer made upon him, and 
the transferrer affirm that ‘‘ he had made 
such transfer upon him, in exchange fora 
debt of the same amount which he owed him.” 
the affirmation of the transferrer is not ad- 
missible, and he is bound to pay the demand 
of the transferee, because the reason of such 
demand (namely, the actual payment of it 
by his desire) is established.—The trans- 
ferrer moreover, asserts a claim which the 
other denies ; and the affirmation of the de- 
fendant ts creditable. 

OsjecTION.—It would appear that the 
affirmation of the transferee is not to be 
credited although he be the defendant; 
because he has acknowledged what he after- 
wards denies, inasmuch as his accaptance of 
the transfer isa virtual acknowledgment of 
the debt he owes to the transferrer. 

Repiy.— The acceptance of the transfer is 
not an acknowledgment of bebt due to the 
transterrer, because contracts of transfer 
are Sometimes mace without the transferee’s 
owing any thing to the transferrer. 

A debtor may transfer his debt upon a 
property inthe hands of another person.— 
IF a person, having deposited a thousand 
dirms with another, should afterwards make 
a transfer on it (as if he were to desire his 
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creditors to receive paymen' of his debt, 
from a deposit placed by him with sucha 
person), such transfer is valid, because the 
trustee is capable of discharging the debt 
from the deposit. If, however, the deposit 
be destroyed, the transferee (who is other- 
wise a trustee) is in such case released from 
the engagement of transfer; because the 
transfer was restricted tu the deposit, since 
the trustee cngaged on further than the pay- 
ment of the debt from the amount of the 
actual deposit. It is otherwise with respect 
to a transfer restricted to usurped property : 
for if a person were to make a transfer on 
an usurper. on account of specific propertv 
usurped by him, and the said property be 
afterwards destroyed, the transfer so made 
does not become null: on the contrary, it ıs 
incumbent on the usurper to pay the creditor 
a similar,—or the value, in case the property 
in question had not been an article of which 
the unities were similar;—because, as a 
similar or the vatue is a representative of 
the thing itself, the property in this case is 
not held to have been destroyed. 

A transfer may be restricted to what is 
due from the transferee to the debtor.—It is 
to be observed that transfers are sometimes 
restricted to debts due by the transferee to 
the transferrer ; -and in all cases of such 
restricted transfers, the law invariably is 
that the transferrer has no right to make any 


| claim upon the transferee, for the substance 


or the debt upon which he has made such 
transfer because the right of the creditor is 
connected withit, in the same manner as 
that of e pawnholder is connected with the 
pawn : and also, because, if such a right 
remained with the transferrer. the act of 
transfer (which is the right of the creditor) 
would be rendered null. It is otherwise 
with respect to an absolute transfer (that is, 
where a person simply says to his creditor 
“ I have transferred the debt I owe you upon 
a particular person ’’ without making any 
mention of debt being due to him, or of 
specific property of his being in the possession 
of that person whether from deposit or 
usurpation) ; for in this case the right of the 
creditor does not relate to the property of the 
transferrer, but rests entirely upon the faith 
of the transferee; and hence if the trans- 
ferrer should receive payment of the sub- 
stance or debt due to him from the transferee, 
still the transfer does not become null. 

Phe loan of money in the manner of Sifitja 
is disa pproved.—S1FITJA is abominable ;*that 
is to say, the giving of aloan of any thing 
in such a manner as to exempt the lender 
from the danger of the road ; as, for instance, 
where a person gives something by way of 
loan, instead of a deposit, toa merchant, in 
order that he may forward it to his friend at 
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* That is to say, it is disapproved, although 
not absolutely illegal. (See the meanin: of 
the term Abominable, p. 206 ) 
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a distance. The abomination in this case is 
founded onthe loan being attended with 
profit, inasmuch as it exempts the lender 
from the danger of the road: and the t rophet 
ra prohibited our acquiring p?ofit upon a 
oan. 
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CHAPTER I 


A Kazee must possess the qualifications of 
a witness.—-THE authority of a Kazee is not 
valid, unless he possess the qualifications 
necessary to a witness ; that is, unless he be 
free, sane, adult, a Mussulman, and uncon- 
victed of slander; because the rules with 
respect to jurisdiction are taken from those 
with respect to evidence, since both are 
analogous to authority ; for authority sig- 
nifies the passing or giving effect to a sen- 
tence or speech affecting another, either with 
or without his consent ; and evidence and 
jurisdiction are both of this nature. (The 
rules with respect to jurisdiction are here 
said to be ‘’ taken from those with respect to 
evidence,’’ because, as the sentence of the 
Kazee is in conformity with the testimony of 
the witness, it follows that the evidence is, 
as it were, the principal, and the decree of 
the Kazee the consequent) As therefore, 
jurisdiction, like evidence is analogous to 
authority, it follows that whoever possesses 
competency to be a witness is also competent 
to be a Kazee; andalso, that the qualifica- 
tions requisite toa witness are inthe same 
manner requisite to a Kazee—and likewise, 
that an unjust? man is qualified to be a 
Kazee ; whence if such a person be created 
a Kazee, itis valid, but stillit is not ad- 
visable : in the same manner as holds with 
respect to evidence ;—that is. if a Kazee 
accept the evidence of an unjust man, it is 
valid, in the opinion of all our doctors ; but 
still it is not advisable to admit the testi- 
mony of such a person, since an unjust man 
is not deserving of credit. 

He does not forfeit his office by miscon- 
duct.—IFr a Kazee be a just man at the time 


* Arab. Fasik.—In some instances the 
term applies merely to a person of loose 
character and indecorous behaviour, (See 
Vol. I. p. 26) In the present instance ; how- 
ever, the character also includes want of 
integrity, as appears a little lower down. 
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of his appointment, and afterwards, by 
taking of bribes, prove himself an unjust 
man, he does not be such conduct become 
discharged from his office,—but he is, never- 
theless, deserving ofa dismission. This is 
the doctrine of the Zahir Rawayet ; and 
ithas been adopted by modern lawyers — 
Shafei maintains that an unjust man is in- 
capable of the office of Kazee, in the same 
manner as (in his opinion) he is incompe- 
tent to give evidence. It is related in the 
Nawadir, as an opinion of our three debtors, 
that an unjust man is incapable of discharge- 
ing the duties of a Kazee. Some of the 
moderns have also given it as their opinion 
that the appointment of a man, originally 
unjust to the office of Kazee. is valid ; but 
that if, having been just at the time of his 
appointment, he afterwards become unjust ; 
he stands discharged from his office; because 
as the Sultan appointed him from a confi- 
dence in his integrity, is to be presumed 
that he will not acquiesce in his discharge 
of the duty without integrity. 

A Mooftee must be a person of good 
charactey.—A QUESTION has arisen, whether 
an unjust man be capable of being a 
Mooftee ; ® and on this subject different 
opinions have given, Some have said 
that he is incapable of being a Moofiee, be- 
cause the giving of a Fitwa (or statement 
of the law applicable to any case) is con- 
nected with religion, and the word of an 
unjust man is not creditable in matters 
relative to religion. Others again have said, 
that an unjust man is capable of being a 
Mooftee, because of the probability that be 
will toil and labour in the discharge of his 
duty, lest the people charge him with his 
faults. The former, however, is the better 
opinion. Some have established it as a con- 
dition, that a Kazee bea Moojtahid:f the 
more approved doctrine is, however, that this 
is merely preferable, but not indispensable. 

e Asignorant person may be appointed a 
Kazee,—THE appointment of an ignorant 
man to the office of Kazee is valid. according- 
to our doctors.—Shafei maintains that is it 
not valid ; for he argues that such appoints 


* Anglice, an expounder of the Law.—As 
the offices of Kazee and Mooftee are fre- 
quently confounded by European writers, 
it may not be improper to remark, in this 
place that the word Kazee (or Cadi) is 
derived from Kaza, signifying jurisdiction, 
and Mooftee from Fitwa, meaning an ap- 
plication or statement of the Law. The 
Mooftee, therefore, the officer who ex- 
pounds and applies the law to cases, and the 
Kazee the officer who gives it operation and 
effect. 

tMoojtahid is the highest degree to which 
the learned in the law can attain, and was 
formerly conferred by the Madrisas (or col- 
leges) ; of which one of the first instances 
occurs in the life of Haneefa, whom all the 
leaned acknowledge as their superior. 
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ment sunposes a capability of issuing decrees, 
and ot deciding between right and wrong; 
and these acts cannot be performed without 
knowledge. Our doctors, on the otner hand, 
argue that a Kazee’s business may be to pas3 
decrees merely on the opinions of otners. 
The object of his appointment, moreover, 1s 
to render to every subject his just rights ; 
and this object is accomplishei by passing 
decrees 01 the opinions of others 

It is the duty of the sovere.gnto appoint 
fit persons to that office —It is incumbent on 
the Sul-an to select for the office of Kazeea 
person who is capable of discharging tie 
duties of it, and passing decrees ; and who 
is also in a superlative degree just and 
virtuous ; for the Prophet has said ‘‘Whoever 
appoints a person to the discharge of any 
o!fice, whilst there is another amongst his 
subjects more qualified for the same than 
tne person so appointed, does surely commnit 
an injury with re.pect to the rights of Gop, 
the PropHer, and the Mu.sutman.” It is 
to be obierved that a Moojtahid means 
eithera person who is in a high degre: 
conversant with the Hadees or actions and 
traditional sayinzs of the Prophet, and who 
hasal-o a knowledge of the appiicaaon of 
the law to cases; or one who nas a deep 
knowledge of the application of the law t> 
cases and also some acquaintance with the 
Handees. Some have said that he ought also 
to have a knowledge of the customs of man- 
kind, as many of the laws are founded upon 
them. 

A person may be appo.nted who has a 
confidence in his own abilities --T HERE is 
no impropriety in selecting for the office of 
K zee a person who ha; a thorough confi- 
dence in his ability to discharge the duties 
of it; because the companions of the Prophet 
accepted this appointment ; and also, because 
the acceptance of it 1s a duty incumbent on 
mankind. 


But not one who is dubious of himself.— 
It is abominable to select a person for the 
office of Kazce who suspects that he is in- 
capable of fulfilling the duties of it, and 
who is not confident of being able to act 
with a strict regard to justice because the 
selection of sucha person is a cause of the 
propagation of evil. Several of our doctors 
however, have said that the acceptance of 
the oifice of Kazee w thout compulsion is 
abominab.e, because the Prophet has said, 
‘‘Mhoever is appointed Kazee suffers the 
same torture with an animal, whose throat 
is mangled, instead of being cut by a sharp 
knife '’ Many of the compani ns, moreover, 
declined this appointment; and Haneefa 
persisted in refusing it, until the Sultan 
caused him to be beaten in order to enforce 
his acceptance of it; but he suffered with 
patience rather than accept the appointment. 
Many others, in former times, have also 
declined this office. Mohammed remained 
thirty and odd days, or forty and odd days, 
in imprisonment, and then accepted the 
appjintment. In fact, the acceptance of the 
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office of Kazee, with an intention to main- 
tain justice, is approved, alt-ough it be more 
laudable to decline it: because it is a great 
undertaking, and notwithstinding a person 
may have accepted it from an opinion that 
he should have been able to maintain justice, 
yet he may have erred in this opinion, and 
afterwards stand in need of the assistance of 
others when such assistance is not to be had, 
Hence it is most laudable to decline ıt :— 
unless, nowever, there be n> other person so 
capa dle of discharging the duties of it, in 
which case the acce otance of it ts an incum- 
bent duty as it tends to preserve the rights 
ot inankind, and to purge the world ofin- 
justice 

Phe appointment must not be solicitedor 
cou-ted.—IT beco.nes Mussuimans neither to 
covet the appointment of Kazee in their 
hearts, nor to desire it with their tongues 
because the Prophet has said. Whosoever 
seeks the appointment of Kazee shall be left 
to himself; but to him wh» accepts it on 
co.npulsion, an angel shall descend and give 
directions ; and also, beciuse whatsoever de- 
sires this a»povintment shows a confidence in 
himself, waich will preclude him from in- 
strac lon: and whoever, on the other hand, 
puts his trast in Gop, will be secretly in- 
spired with a knowledge of what is right 
in the discharge of his office. 

[T is lawful to accept the office of Kazee 
fron a tyrannical Sultan, in the same 
manner as from a just Sultan; because some 
of the companions accepted this ofi:e from 
Moaviah.t notw.th tanding the right of 
government during his time remained with 
Alee : and also, because some of the followers} 
accepted it from Hijai§ who was a tyrant 
Hence the acceptance ot the office of Kazee 
from a tyrant ls lawful ;—provided, however 
the tyrant do not put it out of the power of 
the Kazee to render right to the people ; for 
otherwise the acceptance of ıt would not be 
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*The term tyrannical, when applied toa 
sovereign, generally signifies his being an 
usurper. 

tMoaviah, the son of Abee Sifwan. He 
had been originally appointed, by Othman, 
to the government of Syria; and suspecting 
Alee to be instrumental to the aeath of his 
patron Ochman (who was some timr after 
slain in an insurrection) r fused to acknow- 
iedge him on his being elected to succeed 
Ot.uuman, and in the end obtained the Khali- 
fat for himself, being the first Khalif of 
the house of Ommiah, commonly termed the 
Ommiad Khalifa. 

TArab, Tabayeen —A title given to those 
doccors, &c., who succeeded the Ishab, or 
companions of the Prophet. 

§Hijaj Bin Yonosafal Sakifee —He had 
been originally appcinted Governor of Ara- 
bian Irak by Abdamalik, the fifth Khalifa of 
the house of Ommiah, after which he defeated 
Abdalla bi: Zabair, who had assumed he 
title, 
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lawful, as the end of the appointment could 
not then be answered. 

A Kazee, on his appointment, must take 
possession of alt the records, &c. appertain- 
ing to his office — WHENEVER a person 1s 
appointed to the office of Kazee, it is incums 
bent on him to demand the Dewan of the 
former Kazee.-—By the Dewan is meant the 
bag» in which the records and other papers 
are kept ; for those must be preserved to 
serve as vouchers on future occasions.— 
These bags, therefore, must alwavs remain 
in the hands of the person possessing the 
judicial authority ; and as the judicial autho- 
rity rests, for the time being, with the person 
appointed to the office, he must therefore 
require them from the Kazee who has been 
dismissed.—It is to be observed that the 
Papers, in which such proceedings, &c. are 
written, must necessarily be the property 
either of the public treasury, of the liti- 
gants, or of the dismissed Kazee —Still, 
however. in all these cases, the new-ap- 
pointed Kazee has a right to demand them 
from the late one :—in the first case, evi- 
dently ; and in the second, because the 
litigants left the said papers in the hands of 
the late Kazee, that he might act according 
to them ; andas his power of action after- 
wards devolves upon the new Kazee, he is of 
course entitled to receive them ; and also in 
the third case, because the late Kazee did 
not preserve them as property, but merely 
as the instruments of justice ; and hence it 


is the same as if he had devoted them to the 
public. 

Through his Ameens, who must investigate 
the nature of them —IT is requisite that the 
new Kazee send two Ameens,* in order to 
take possession of the bags of the Dewan in 
the presence of the late Kazee, or in the 
presence of his Ameen. It is also necessary 
that they ask and inquire of the late Kazee, 
which are the papers that register his pro- 
ceedings ; and which are those that establish 
guardians forthe property of orphans ? and 
that then the late Kazee arrange the several 
descriptions of papers in different bags, in 
order that no doubt may arise to the new 
Kazee.—It isto be observed, however, that 
this investigation is merely for the sake of 
knowledge, and not for the purpose of im- 
peachment. 

And must inquire and decide concerning 
prisoners confined upon any legal claim —It 
is requisite that the new-appointed Kazee 
examine into the state of the prisoners, 
because this is one of the duties of his office. 
—Whoever of them makes an acknowledg- 
ment of right in favour of others, the new 
Kazee must render it obligatory upon him, 
as acknowledgment induces obligation on 
the acknowledger.—Whoever of them, on 
the contrary, makes a denial, the new Kazee 
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*Anglice, trustees or confidants. It is 
the name of an office in the Kazee’s court, 
in the manner ofa register. It also signifies 
é 3 Inquisitor. 
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must not credit the affirmation of the late 
Kazee with respect to him unless supported 
by evidence, because, in consequence of his 
dismission, his affirmation carries no more 
authority than that of any of the people in 
general ; and the evidence of one person is 
not proof, more especially when such evi- 
dence relates to an action of his own.—If 
the late Kazee should not be able, in the 
last instance, to produce eviden:e, still the 
new one must not iramediately release, such 
prisoner ; on the contrary, he must issue 
proclamation and use circumspection ; that 
is, he must cause a person to proclaim, every 
day, that “the Kazee directs that whatsoever 
has any claim against such a prisoner is 
appear and be confronted with him.’’—If 
any Person appear accordingly, and prefer, 
claim against the prisoner, the Kazee must 
desire him to produce evidence.—but if no 
persOn appear, he must then release the 
prisoner, provided he see it advisable.—He 
must not, however, precipitate his enlarge- 
ment, before these precautions have been 
taken ; because the imprisonment of him by 
the former Kazee having been done appa- 
rently with reason, it is probable, if be 
should hastily release him, that the claimant 
against him might lose his right. 

And also concerning deposits of contested 
property.—Ir is requisite that the new 
Kazee examine into the deposits,* which the 
dismissed Kazee may declare to be in the 
hands of particular persons, and also into 
the proceeds arising from the Wakfs [cha- 
ritabie appropriations] of Mussulmans,—and 
that he act with these according to such 
evidence as may be established concerning 
them, or according to the acknowledgment 
of the person in whose hands are the de- 
posits or the proceeds of the Wakf, because 
evidence and acknowledgment are both 
proofs :—but he must not credit the affirma- 
tion of the late Kazee :—unless the person 
in whose hands the property lies avow that 
“the said property was given in charge to 
him by the Kazee :”' in which case the new 

azee may credit the affirmation of the old 
one with regard to such property, as it here 
appears, from the trustees acknowledgment, 
that the psoperty in question had been in 
the possession of the dismissed Kazee, 
whence it may be said to be still in his 
hands :—his affirmation, therefore, with re- 
spect to such property, must, in this case, 
be credited.—This proceeds on a supposition 
that the actual possessor had from the be- 
ginning acknowiedged the dismissed Kazee’s 
consignment of the property tohim; for if 
he shouid first have declaved, ‘‘this property 
belongs to Zeyd” (for instance), and after- 
wards, ‘the dismissed Kazee deposited this 
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*Meaning controverted property, held by 
the Kazee until the issue of the suit or 
litigation, and which he delivers over to 
some person to keep, in the manner of a 
trust. 
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withfme.’’ and the Kazee affirm it to be the 
property of some other than Zeyd, in this 
case he [the possessor] must gv: the pro- 
perty to Zeyd, in favour of whom he made 
the first acknowledgraent, as his right is 
rendered preferable by such acknowledg- 
ment ; an he must then give a compensa- 
tion, also, to the dismissed Kazee, because 
of his having afterwards acknowledged that 

the said property was in his custody :’’— 
and the dismissed Kazee must give the com- 
pensation so received to the person in favour 
of whom he makes the "affirmation. 

He must execute his duty in a mcsque—or 
other public place.—Ir is requisite that the 
Kazee sit openly in a mosque for the execu- 
tion of his office, in order that his place may 
not be uncertain to travellers or to the in- 
habitants of the town.—The Jama mosguc* 
is the most eligible place, if it be situated 
within the city, because it is the most noto- 
rious.—Shafei maintains that it is abominable 
for a Kazee to sit in a mosque for the execu- 
tion of h's duty, since polytheists are ad- 
mitted into the court of the Kazee. and 
these are declared in the Koran to be filth. 
—Moreover, women during their monthly 
courses may enter the court of the Kazee, 
but are not allowed admission into a mosque. 
—The arguments of our doctors on this 
point are twofold, First, the Prophet has 
said *‘mosques are intended for the praise of 
God and the passing of decrees ;’’ ard he 
moreover decided disputes between litigants 
in the place of his Yettekaf [a particular 
penance] by which must be understood a 
mosque : besides, the Rashedian, Khalifa sat 
in mosques, for the purpose of hearing and 
deciding causes.—Seconp iy, the duty of a 
Kazee is ofa pious nature, and is therefore 
performed in mosques in th: same manner 
as prayers are offered there —In arswer to 
Shafei, it is to be observed, that as the im- 
purity of polytheists relatee to their faith 
and not to their externals, they are not 
therefore prohibited from entering a mosque; 
and with respect to m2rstruous women, 
they have it in their power to give notice of 
their case to the Razee, who may then go out 
and meet them at the gate of the mosque, 
or depute some other for that purpose, as 
is done where the case is of a nature unft 
for public discussion, 

Or in h's own house.—THERE is no impro- 
priety in the Kazee's sitting in his own house 
to pass judgment ; but it is requisite that he 
give orders for a free access to the pe»ple. 

And must be accompanied by his usual 
associates.—It is requisite that such people 
sit along with the Kazee as were used to sit 
with him prior to his appointment to the 
office; because, if he were to sit alone in his 
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* The Jama mosque is the principal 
mosque in a town, where public prayer is 
read every Friday: in opposition to a Masjid, 
which signifies a smal'er mosque, where 
public prayer is not read. 
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house, he would thereby give rise to sug- 
picion. 

He must not accept of any presents, except 
from relations or intimate friends.—The 
Kazee must not accept of any presents, ex- 
cepting from relations allied to him within 
the prohibited degress, or those from whom 
he was used to receive them prior to his ap- 
pointment ; neither of which can be esteemed 
to be on account of his office, the one being 
in consequence of relationship, and the 
other of all acquain'ance.—Excepting these, 
therefore he must not accept presents from 
any person as these would be considered 
as given to him on account of his office, and 
such it is unlawful for him to enjoy.—lIf, 
also his relation within the prohibited de- 
grees, having a cause depending before him, 
should offer him a pressent, it is incumbent 
on him to refuse it.—So likewise, if any 
pe: o1 accustomed to send him presents prior 
to lis appointment should send him more 


| then usual,—or if, having a suit before him 


he should send him any presents whatever ; 
inn ither case is it lawful for him to accept 
them, since they would be considered as 
given to him in consequence of his office, and 
hence an abstinence from such is indispen- 
sable, 

Nor of any feast or entertainment—THe 
Kazee must not accept of an invitation to 
any entertainment, excepting a general one; 
because a particular entertainment would be 
supposed to have been given on account of 
his office, and his acceptance of it would 
therefore render him liable to suspicio : in 
opposition to the case of a general one.— 
This ordinance, which has been adopted by 
the two Elders, applies equally to the feasts 
of relations and others.—It is related, aS an 
opinion of Mohammed, that the Kazee may 
accept of an invitation to a feast from his 
relation, although it be a particular one, in 
the same manner as he is permitted to accept 
of presents from him —It is to be observed 
that a particular entertainment means such 
as depends entirely on the preference of the 
Kazee : that is, such as would not take place 
in case of his absence ; and a general one 1s 
the reverse. 

He must attend funerals, 
—Ir is fitting that the Kazee attend at 
funeral prayers ; and also, that he visit the 
sick ; for these are amongst the duties of a 
Mussulman, 1 


and visit the sick. 


inasmuch as the Prophet, in 
enumerating six incumbent offices of the 
Mussu!mans towards each other, mentioned 
funeral prayers and the visiting of the sick. 
—But it is requisite that, on these occasions, 
he make no unnecessary delay, nor permit 
any person to hold a coversation on the sub- 
ject of his suit, lest he should thereby afford 
room for suspicion. 

Precautions requisite in his general con- 
duct and behaviour —THE Kazee must not 
give an entertainment to one of the parties 
in a suit without the other; because the 
Prophet has prohibited this; and also be- 
cause it is of a suspicious nature. 
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Wuen the two partes meet in the as- 
sembly of the Kazee, he must behave to both 
(in regard to making them sit down, and the 
like) with an equal degree of attention; 
because the Prophet has said, ‘‘Let a strict 
equality be observed towards the parties in a 
suit with respect to their sitting down, or 
dirzcting thems, or looking towards them.” 

Tue Kazee ust not speak privately to 
either of the parties, or make signs towards 
him, to give him intructions or support his 
argument ; for, besides giving rise to sus- 
picion, he would thereby depress the other 
party, who might be induced to forego his 
claim, from an opinion that the Kazee was 
biased towards the other. 

Tue Kazee must not smile in the face of 
one of the parties, because that will give 
him a confidence above the other; neither 
must he give too much encouragement to 
either, as he would thereby destory the 
proper awe and respect due to his office. 

And in his conduct towards witnesses in 
court, or whilst giwing evidence,—Ir is abom- 
inable in the Kazee to prompt or instruct a 
witness, by saying to him (for instance), ‘‘Is 
not your evidence to this or to that effect ?” 
Because assistance is hereby, in effect, given 
toone of the parties; and it is therefore 
abominable, in the same manner, as it would 
be to instruct either of the parties themselves. 
—Aboo Yoosaf has said that instruction to a 
witness, on an occasion free from suspicion, 
is laudable ;—because a witness may some- 
times be at a stand from the awe with which 
he is struck in the assembly of the Kazee: 
and in such case to encourage him, in order 
to give life to the right of his party, is the 
same as the deputing of a person to compel 
the appearance of the defendant in court, 
which is lawful, notwithstanding it be an 
assistance to the plaintff,—As, also, it is law- 
ful to exact bail from the defendant, al- 
though an assistance be thereby given to the 
plaintiff ; in the same manner it is lawful to 
give encouragement to a witness, to preserve 
his right, although assistance be thereby 
offered to one of the parties. 

He must not give judgment at a time when 
his understanding Ñs not perfectly clear and 
unbiased.—Tukz Kazee must not give judg- 
ment when he is hungry or thirsty, because 
such situations diminish the intellect and 
understanding of the person affected by them. 
Neither must he give judgment when he is 
in a passion or when he has filled his 
stomach with food, because the Prophet has 
said “Let not the magistrate decide between 
disputants when he is angry or full.” 

A youna Kazee ought to satisfy his pas- 
sion with his wife before he sits in the court, 
that he may not be attracted by the view of 
women that may be present there. 


Section 


Of Imperishment. 


Rules in imprisonment for debt,—WHEN 
a claimant establishes his right before the 
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Kazee, and demands of him the imprison- 
ment of his debtor. the Kazee must not 
precipitately comply, but must first order 
the debtor to render the right ; ufter which, 
if he should attempt to delay, the Kazee may 
imprison him.—This is related in Kadooree : 
and it proceeds on the principle, that im- 
prisonment is the punishment of delay ;— 
whence it is necessary first to order him to 
restore the right to its owner, that his delay 
may be made apparent.—This is where the 
right is established by the debtor’s acknow- 
ledgment ; for in that case the non-payment 
on the first demand is not construed into 
delay, because it is possible that the debtor 
expects a respite, and therefore has not 
brough? the money aiong with him. But if 
he should delay atter the decree of the 
Kazee hemust then be imprisoned, as his 
delay is then evident —Where, on the other 
hand, the right is established by evidence, 
the defendant must he imprisoned imme- 
diately on the establishment of it; because 
his denial, which occasioned the necessity of 
proof by evidence, furnishes a sufficient argu- 
ment of his intention to delay. 

In an award of debt, the defendant must 
be imprisoned immediately on neglecting to 
comply with the decree,—provided it be 
incursed foran equivalent. or by a contract 
of marriage.—Ir a defendant, after the 
decree of the Kaze: against him delay the 
payment in a case where the debt due was 
contracted for some equivalent (as 1n the 
case of goo’s purchased for a price, OF of 
money, or of goods borrowed on promise of 
a return), the Kazee must immediately 
imprison him, because the property he 
received is a proof of his being possessed © 
wealth.—In the same manner, the Kazee 
must imprison a refractory defendant who 
has undertaken an obligation in virtue o 
some contract, such as marriage or bail. 
because his voluntary engagement in an 
obligation isan argument of his possession 
of wealth, since no one is suprosed to under- 
take what he is not competent to fulfil.— 
If, also, in this case, he plead poverty, this 
plea is nevertheless rejected, and the plain- 
tiff’s assertion (of his being possessed of 
wealth) credited.—It is to be observed, that 
the obligation contracted from marriage, as 
here mentioned, relates only to the Mihr 

ooa fal, or prompt dower, and not to the 
Mihr Mowjil, or deferred dower, because an 
engagement to pay a future debt does not 
argue the nossession of wealth.—In_ cases, 
a'so, of debt of any other description (such 
as a compensation for usurped property, 
amercement for a crime, the consideration of 
Kitabat, compensation for the freedom of a 
partnership slave, the maintenance of a wife, 
and so forth), the Kazee must not imprison 
the defendant when he pleads poverty ; 
because none of these acts indicate the 
possession of wealth, and therefore his 
declaration of poverty must be credited. 

And also in every other instance, if the 
creditor prove his capacity to discharge it — 
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Ir, however, the plaintiff prove that he is 
possessed of wealth, the Kazee must in that 
case imprison the debtor, under any of the 
above circumstance — The distinctions here 
stated are from the Zahir Rawayet.—l(t is 
said, by other authorities, that the assertion 
of the plaintiff must be credited in every 
case of debt; that is, whether one debt be 
contracted in exchange for an exquivalent, 
or voluntari y engaged for by the rty : 
because poverty is the original state of man, 
and wealth merely supervenient, and thus 
the netural condition of man is an argument 
of the truth of the devendant’s declaration 
of poverty.—There is also another tradition, 
that the defendant’s declaration of poverty 
is creditable in every case of debt, excepting 
such as is contracted in exchange for an 
equivalent. 

Case ofa wife suing fur her maintenance. 
—Ir a wife demand her subsistence from her 
husband, and he plead poverty, his declara- 
tion, corroborated by an oath, is to be 
credited.—In the same manner, if a person 
emancipate his share ina partnership slave, 
and his partner demand a compensation for 
his share, and he plead poverty, his declara- 
tion is to be credited. 

OBJECTION —These two cases are con- 
formable to the two last quoted traditions : 
but they are repugnant to the doctrine of 
the Zahir Ra vayet ; for although ; in virtue 
of the marriage in the ore case, and the 
emancipation of the joint slave in the other, 
there exists in both a voluntary engagement 
of responsibility, which indicates the pos- 
session of wealth, still his declaration of 
poverty is nevertheless declared to be credi- 
table. 


RzrLy.—Subsistence to a wife is not an 
absolute debt (that is, such as can be rendered 
void only by payment or exemption), for it be- 
comes void, according to all our doctors, with- 
out payment or exemption, in case of death’ 
In the same manner also, compensation 
for freedom is not an absolute debt, according 
to Haneefa, being in his opinion the same 
as the consideration of Kitabat:—and_ the 
doctrine of the Zahir Rawayet alludes only 
to absolute debts 

In a case where the defendant pleads 
poverty, and the plantiff proves, by evidence, 
his possession of wealth, the Kazee must 
imprison him [the defendant] for two or 
three months; after which it is requisite 
that he make an_ investigation into his 
circumstances; and if upon such investi- 
gation; the people say he is wealthy, let him 
be continued in confinement,—but if they 
say he is poor, let him be released ; because 
he stands in need of an allowance of time to 
enable him to acquire which: and the con- 
tinuance of his imprisonment is, in such 
case, an oppression.—In Kadooree’s abrige- 
ment, it is related that he isto be rel ased 
from eonfinement, but that the plaintiff is 
not to be prohited from using importunity 
with him.—The case of importnnity will be 
more fully discussed hereafter in treating 
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of Hijr.—The period of imprisonment is 
fixed at two or three months for this reason, 
that as the imprisonment is inflicted on 
account of contumacy, in the debtor’s with- 
holding payment of the debt, notwith- 
standing the Kazee’s order, the Kazee must 
therefore imprison him until such time as 
he reveal his property; in case he have any 
concealed ; and as it is requisite that thc 
term be of some duration, to the end that 
this advantage may be obtained from ıt, 
Mohammad has therefore fitted it at the 
period above mentioned.—Other authorities 
nx itat one month, at five months and at 
six months —In fact, this is a point which 
must be left io the discretion of the Kazee: 
because to conditions of men are various 
in regard to their endurancc of the hardships 
of imprisonment, some being capable of 
bearing it longer than others; and hence 
the necessity of leaving it to the Kazce to 
act as he may deem best,—If the debtor 
prove his poverty by witnesses, prior to the 
expiration of the prescribed pcriod,* in that 
case there are two traditions. According 
10 one. the witnesses are to be credited: but 
according to the other their evidence is not 
to be admitted.—Many of our modern doctors 
follow the latter opinion. 

Case of aeknowledgement »f debt.—It is 
related, in the Jama Sagheer, that if a person 
make an acknowledgment of debt before the 
Kazee, he [the Kazee] must in such case 
imprison him, and must then make inquiry 
of the people into his circumstances. If it 
appear that he is rich, he must in that case 
continue his imprisonment : but if his roverty 
be made apparent, he must release him —The 
compiler of the Hedaya remarks that this 
alludes to a person who, having at one time 
made an acknowledgment of debt to the 
Kazee, or to some other, afterwards discovers 
an intention of delay ; for otherwise it would 
differ from the doctrine of Kadooree, before 
quoted in which it is expressly declared 
that the Kazee ought not immediately to 
imprison a debtor after acknowledgment — 
(The compiler gives this explanation with 
aview to reconile the doctrine of the Jama 
Sagheer with that of Kadooree ) 

A husband may be imprisoned for the 
maintenance of his wife; but a father cannot 
be imprisoned at the suit of his son—A 
HUSBAND may be imprisoned for the main- 
tenance of his wife, because in w.tholding 
ithe is quilty of oppression: but a father 
cannot be imprisoned for a debt due to his 
son, because imprisonment is a species of 
severity; which a son has no right to be 
the cause of inflicting on his father: in the 
same manner as in cases of retaliation or 
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è This is an apparent contradiction to 
what immediately procedes, concerning the 
discretionary power of the Kazee with rospect 
to the period of imprisonment.—lIt is, hbw- 
ever, merely a continuation of the doctrine 

Mohammed, who has prescribed a term. 
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punishment —If, however, a father withhold 
maintenance from an infant son, who has no 
property of his own, he must be imprisoned ; 
because this tends to preserve the life of 
the child ; and also because there is no other 
remedy, since maint-nance (ın opposition to 
debt) is annulled by the lapse of rime, and 
therefore it is necessary to prevent its 
destruction for the future 
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CHAPTER II. 


OF LETTERS FROM ONE KAZEE TO ANOTHER 


Letters authenticated by evidence are ad- 
missible in cases of property.—A LETTER 
from’ one Kazee to another is admissible 
relative to all rights except punishment and 
retaliation, provided it be authemticated by 
evidence exhibited before the Kazee to whom 
it is addressed, for which there is an absolute 
necessitv, as will t e shown hereafter 

Difference between a record, anda Kazee's 
letter.—Ir witnesses exhibit evidence, before 
a Kazee, against a defendant, the subject of 
the suit being ata distance, the Kazee may 
pass a decree upon such testimony, because 
it establishes proof. The decree so madc is 
written down, and this writing is termeda 
Sidjil or record, and is not considered as the 
letter of one Kazee to another.*—If, how- 
ever. the evidence be given in the absence of 
the defendants, the Kazee must not pass a 
decree, it being unlawful to do so in the 
absence of the per-on whom it affects, but 
he must take down the evidence in writing, 
in order that the Kazee to whom such w.it- 
ing shall be addressed may use it as evidence, 
—This writing is termed Kitab Hookmee, or 
the letter of one Kazee to another, and isa 
transcript of real evidence. 

A letser is transmissible oniy on certain 
conditions —It is to be observed that the 
transmission of letters of one Kazee to an- 
other is restricted to several conditions, 
which will hereafter be explained; and the 
legality of it 1s founded on its necessity, 
since it may Often be impossible for the 
plaintiff to bring the d-fendint and the 
evidences together in the same place, þe- 
cause of the distance of thetr abodes — Hence 
the lettler of one Kazee toancther is, as ıt 
were, the evidence of evidence, us a branch 
from the trunk —It also to be observed 
that the term rights above used; compre- 
aends debts, and also marriage dowers 
portions of heirs usurpations, contested 
deposits, or Mozaribat stock denied by the 


* This case supposes the thing in dispute 
o be situated in the jurisdiction of a different 
<azee frem him before whom the parties 
ring their suit; and the decree which in 
his case the Kazee gives being written down, 
s carried tothe other Kazee, who is bound 
o see it enforced. 
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manager ; because all these are equiva- 


jlent to bebt, and are capable of ascertain- 


ment by description, without the necessity 
of actual exhibition.—Letters from one 
Kazee to another are also admissible in the 
case of immoveable property, because it is 
capable of ascertainment bya description of 
its boundaries :—but they are not admissible 
with regard to movable property, because 
in that case, there isa necessity for actual 
exhibition.—It is related as an opinion of 
Aboo Yoosaf, that letters from one Kazee to 
another are admissible wjth respect toa male 
slave, but not with respect toa female, be- 
cause the probability of elopement is stronger 
in the one than the other.—It is also related 
as an opinion of his, that they are admissible 
with respect to both mile and female slaves, 
but that particular conditions are requisite 
to establish their admissibility, which will 
be expained in their proper place—It is 
related as an opinion of Mohammed, that the 
letters of a Kazee are admissible with respect 
to every species of movable property, and 
this cpinion has been adopted by our modern 
doctors 

The testimony requisite to authenticate it. 
—Tue letters of Kazees are not admissible 
unless authenticated by the testimony of 
two men, or of One man and two women. 
because there is a similarity between a'l 
letters. and 1t is therefore necessary to estab- 
lish their authen‘icity by complete proof,— 
that is, by evidence.—The ground of this is 
that these letters are binding in their nature, 
and therefore require to be completely proved 
—It is otherwise with respect to the letters of 
Hirbees (Infidel aliens] to the Imam, solicit- 
ing protection ; for these require not to be 
proved by evidence since they are not binding 
in their natute, inasmuch as it rests with 
the Imam to grant the protection or not at 
his plesure.—It is also otherwise with re- 
spect to the message of a Kazee to a Mu zee 
[purgator of witneses,] or with respect to 
the message of a purgator to the Kazece, for 
such a message has no force, considered as 
the message of a purgator but merely as 
being a corroboration of the testimony of 
witnesses. 

The contents must be previously explained 
to the anthenticating witnesses.—IT is incum- 
bent on the Kazee to read his letter in the 
presence of the witnesses who are to authen- 
ticate it, or to explain the contents of it to 
them, that they may have a knowledge 
thereof: because evidence cannot be given 
without knowledge. Afterwards he must 
close the letter, and affix his seal to it in 
their presence, and then consign it over to 
them, that they may have a security against 
any possibility of alteration in it.—This is 
according to Haneefa and Mohammed ; and 
the reason is, that a knowledge of the subject 
of the letter, and an evidencc of the affixture 
of the seal, are indispensable requisijes ; and 
in the same manner a remembrance of the 
contents is also requisite ; whence it is that the 
Kazee must furnish tnem with an open copy 
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of the letter; with which they may refresh 
their memory.—It is however re'ated, as the 
last opinion of Aboo Yoosaf, that no one of 
these particulars is requisite, it being suffi- 
cient to attest that this is the letter and this 
the seal of the Kazee ; and it is also reported, 
from him, that the affixture of the seal is not 
necessary.—Hence it appears that, after his 
attaining the dignity of Kazee, he considered 
this matter as of little consequence ; and his 
opinion is of great weight, since those that 
only hear are not so comretent to determine 
as those that cee.—Shimsal-Ayma has adopted 
the opinion of Aboo Yoosaf. 

It must not be received but in presence 
of the dsfendant —Wuen a letter from a 
Kazee arrives, the Kazee to whom it is 
addressed ought not to receive it unless in 
the presence of the defendant : because as 
such letter is equivelent to an exhibition of 
devidence, the presence of the defend:-nt is 
therefore indispensable.—It is otherwise with 
respect to the other Kazee’s hearing the 
evidence, because that is done merely with 
a view to transmit it, and not to pass 
sentence upon it. 

Forms to be observed inthe reception of it. 
—W nen the witness bring the letter to the 
Kazee to whom it is addressed, let him firs 
look at the seal of it and after hearing their 
testimony) that ‘‘this isthe letter of a par- 
ticular Kazee."’—that “he delivered it to 
them in his court of judgment,’’—the “‘he 
read it in their presence,’’—and, that “he 
affixed his seal to it before them’), let him 
then open and read it in the presence of the 
defendant, and passa decree agreeably to the 
contents.—This is according to Haneefa and 
Mohammed.— Aboo Yoosaf has said it is 
sufficient for the witnesses to attest that 
‘'this is the letter and seal of sucha Kazee.”’ 
—In the Kadooree, the proof of the integrity 
of the witnesses prior to the opening of the 
letter is not made a condition.—The better 
opinion, however, is that it is a necessary 
condition ; and the same has been declared 
by Khasaf; fcr this reason, that there may 
eventually be a necessity to recur to other 
evidence, in case of a want of proof of the 
RY of those that brought it; and it 
would be impossible for any others to give 
their testimony unless the seal still remained 
upon it: itis therefore absolutely necessary 
that the Kazee defer breaking the seal of the 
letter until the integrity of the bearers be 
proved 

It is rendered void by the death or dis- 
mission of the writter in the interium.—ONE 
Kazee must not accept a letter from another, 
unless the Kazee that wrote it be, at the 
time, still fixed and established in his offiee. 
—If, therefore, prior to the receipt of the 
letter, the Kazee that wrote it should have 
died, or have been dismissed from his office, 
or have become disqualified from the duties 
of it, from apostasy or insanity, or from 
having suffered punishment for slander.— 
the Kazee to whom the letter is addressed 
must then reject it ; because the author of it 


being at that period reduced to the level of 
the people, any information from, him, in- 
dependent of what relates to himself, or 
mutually to them both, is not admissible. 

Or (uness generally addressed) by the 
death or dismission of him to whom it is 
transmitted.—So, likewise, if the Kazee to 
whom the letter is addressed should have 
died, another Kazee must not open it, unless 
the address runin this manner, “To the son 
of——. Kazee of the city of——, or to 
whatever Kazee it may cuncern this letter, 
—in which case another Kazee may receive tt, 
because he is comprehended in the address 
from the specification of his office and city 
—If the address, however, be merely, “To 
whatever Kazee it may concern,’ he is no 
entitled to open it, from the uncertainty of 
the address. 

Ir the defendant die previous to the arrival 
of the letter with the Kazee, judgment must 
be passed upon it in presence of his heir, as 
being his representative. 

It is not admissible in cases of punishment 
or retaliation —A LETTER from one Kazee to 
another is not valid in cases of retaliation of 
punishment ; because as in such a letter there 
exists a semblance of substitution (for the 
letter is mot itself evidence, but merely a 
substitute for evidence), it is therefore equi- 
valent to evidence upon evidence; and as 
evidence upon evidence is not admitted in 
these cases, the ietter of a Kazee cannot be 
admitted. 


Section. 

A woman may executive the ofice of Kazee 
in all cases of prpperty—A WOMAN may 
execute the duties of a Kazee in every case 
except punishmeat or retaliation, in con- 
formity with the rule that the evidence of a 
woman is admissible in admissible in every 
cases of punishment or retaliation : for the 
rules of jurisdiction are derived from tne 
rules of evidence, as was before stated. 

A Kazee is not at liberty to appoint a deputy 
without the authority of the Imam.—It is 
not permitted to a Kazee to appoint a deputy. 
unless he have received a special power from 
the Imam to that effect: for although he 
have been himself appointed to the office of 
Kazee, yet he has not been empowered to 
confer such appointment on ancther.—Hence, 
in the same manner as it is unlawful for an 
agent to appoint an agent unless with the 
permission of his constiruent, so 1s it un- 
lawful for a Kazee to appoint a deputy unless 
by the authority of the Imam.—It is other- 
wise with respect to a person appointed to 
read the Friday’s prayers; for he may 
appoint a deputy toact for him, since if any 
delay should happen in the performance of 
this service, the prayers would become void 
and null, as the period for them is tixed: 
the appointment of a person to read these 
prayers, therefore, is virtually an argument 
of his being empowered to appoint a deputy 
to act for him, with a view to prevent the 
nullity of the service :—country to jurisdic- 
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tion, which, not depending ona fixed period, 
is not therefore defeated by delay. 

But the decrees of the deputy, passed in his 
presence. or with his approbation, are valid. 
—IFr a Kazze, not having power to appoint a 
deputy, should neverthless: appoint one, and 
the said deputy, either in presence of the 
Kazze, or in his absence, but with his appro- 
bation, passa decree, the decree so pissed is 
valid ;—in the same manner as where the 
agent of an agent performs any act inthe 
presence of the agent, or with his consent, in 
which case such act :s valid.—The ground of 
this is that the decree being passed ın the 
presence of the Kazee, or with his appro- 
bation, and the act being performed in the 
presence of the agent, or with his appro- 
bation, the judgment and reflection of the 
Kazee himself is therefore exerised in the 
case of the decree passed by his deputy.— 
and the judgement and reflection of the agent 
in the case of the deced done by his agent,— 
which is what was required. 

If he appuint a deputy, by authority, he 
cannot afterwards dismiss him.—Ir the Imam 
give authority to the Kazee to appoint whom- 
soever he pleased his agent, the person whom 
he appoints b.comes in that case the deputy 
of the Sultan ; andthe Kazee is not entitled 
to dismiss him. 

He must maintain and enforce the equal 
decree of every other Kazee.—Ir is in- 
cumbent upon every Kazee to maintain and 
enforce the decree of another Kazee, unless 
such decree be repugnant to the doctrine of 
the Kora , or of the Sonna, or of the opinions 
of our doctors; in other words, unless it be 
a decision unsupported by authority.—It is 
related, in the Jama Sagheer, that if a 
Kazee pass a decree ina metter concerning 
which different opinions have been given, 
and be afterwards succeeded by another 
Kazee of a different opinion with respect to 
that matter, the latter Kazee must never- 
theless enforee the decree so made ; for it is 
a rule that whena Kazee passes a decree in 
a doubtful case, the decree is execut: d 
accordingly ; not is it permitted to a suc- 
ceeding Kazee to rescind ıt because although 
the succeeding Kazee be equal in poin of 
judgment to his predecessor, still the ju. g- 
ment of the predeces:or is in this instance 
allowed a superiority, because of its having 
been exercised in passing the decree; and 
therefore it cannot be affected by the judg 
ment of his successor, which is deemed 
inferior from its not having been exercised. 

His determinaton in a doubtful case is 
valid, although it be repungnant to the tenejs 
of his sect.—Ir a Kaze, in a doubtfu 
case, determine country to his tenets, from 
having forgotten the prin-iples of his sect, 
such decree must neverthless be enforced, 
according to Haneefa,—If, on the contrary, 
he pass such decree knowingly, and not 
through forgetfuiness, there are in that case 
two opinions recorded.—According to one, 
the decree must be enforced in that instance 
also, because the error in is is uncertain -- 
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In the opinion of the two disciples the 
decree must not be enforced in either case ; 
that is, whether the error be wilful, or pro- 
ceed from forgetfulness: and this is the 
approved exposition.—By a doubtful case is 
meant one in regard to which there is no 
particular ordinancc, either by the word of 
Gop, or by the Prophet, and concerning 
which, consequently, different opinions have 
been supported by the companions and their 
followers.—Where a great number, however, 
have concurred and only a few have differed, 
it is not considered as a doubtful case. 

An article decreed unlawful. upon evi- 
dence, continues so, although the evidence 
prove fuls»-—EverytHInG of which the 
illegality is decieed by the Kazee from 
apparent circumstances, that is to Say, 
from the testimony of witness, although 
in reality such testimony be false, is never- 
theless ipso facto uniawful,*—This is ac- 
cording to Haneefa: and he is also of the 
same opinion where the Kazee decrees the 
legality of a thing ; provided, however, that 
the claim of the plaintiff be founded on some 
determinate plea, such as purchase, lease, 
or marriage,—as if, for instance, he should 
claim a female slave by asserting that he 
had purchased her, 

A decree cannot be passed against an 
absentee but in presence of his represen- 
tative-—Tue Kazee must not pass a decree 
against an absentee unless in the presenee 
of his representative.—Shafei maintains 
that it is lawful for a Kazee to passa de- 
cree against an absentee; because, upon 
the establishment of proof by testimony 
the right in the judgment of the Kazee 
becomes evident —The arguments of our 
doctors upon this point are twofold —Firsr, 
the passing of a decree onthe testimony of 
witnesses is with a view to put an end to 
contention; and as contenticn supposes a 
refusal on the part of the defendant, it 
follows that as his absence precludes the 
gorges of his refusal, no contention can 
ave existed. Sgeconpiy, the absence of 
the defendant admits of two suppositions, 
namely, that (if present) he would either 
have acknowledged the claim, or denied it: 
if the former, the Kazee must have passed a 
decree upon that ground ; or, if the letter, 
upon testimony. Now decrees passed on 
those different grounds are of a distinct 
nature, since that which is founded on tes- 
timoney is binding on all men, whereas the 
other is not.—Where, therefore, the defen- 
dant is absent, it becomes a matter of doubt 
with the Kazee wl at kind of decree he ought 
to pass ; and hence it is requisite that he sus- 
pend it until the arrival of the defendant, 


*For instance, if two people declare that 
there is a drop of wine ina particular vessel 
of water, and the Kazee in consequence de- 
cree it to be unlawful, it must be considered 
as such, although the falsity of their decla- 
tation be afterwards proved, 
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when the nature of the decree he ought to 
pass will be ascertained. 

Nor against one who first opvos s the claim 
and then disappears.—Ir a defendant, having 
first denied the claim, should afterwards dis- 
appear in that case also the Kazee must sus- 
pend his proceeding during his absence, 
because is is requisite that the denial exist 
at the time of passing the decree, which is 
not the case in the present instance.—The 
opinion of Aboo Yoosaf. on this cas>, is 
different.—It is to be observed that the 
representative of an absentee i+ either one 
appointed by himself to act for him (such 
as an agent), orone appointed by Law (such 
as an executor nominated by the Kazee). or. 
lastly, one who stands as virtual represen- 
tative, by the claim which th> plaintiff pre- 
fers against the absentee being also a camee 
of claim against some person present. This 
last may occur in various modes; aud the 
following may serve for an examole —A 
person establishes, by testimony, his right 
to a house in the possessionof a particilar 
Person, in virtue of his having purchased it 
from an absentee, who was at the time the 
Proprietor of it and from whom the present 
possessor has usurped it ;—in which case. if 
the possessor denv all this. and the plaintiff 
establish it by evidence, the Kazee may pass 
a decree relating both to the absentee and 
the person present ; nor would the denial of 
the sale by the absenee if he should after 
wards return, be credited, because the pur- 
chase of the house from its proprietor is the 
cause of that which the naintiff claims from 
the person present, namely, the right of pro- 
perty in the house. In such case, therefore, 
the person present stands as the agent for 
the absentee, and his denial is consequently 
equivalent to that of the absentee.—The 
group of this is that the plaintiff is not 
capable of proving his claim against the 
person present, unless he first establish it 
against the sentence. The person present 
is therefore considered as the respresentative 
of the absentee ; and hence the decree of the 
Kazee against the person present stands as the 
decree against the absentee —Where, how- 
ever, the claim of the plaintiff upon the 
absentee isthe condition of something which 
he claims avainst the person present, the 
latter is not in that case considered as the 
representative of the absentee. A full dis- 
cussion of this is to he found in the Jama. 

The Kuzee mav lend the property of or 
phans,—It is lawful for Kazee to lend the 
property of orphans. keeping a record of it in 
writing because such loans is advantageous 
for the orphans, since it tends to preserve 
and secure their property; and the Kazee 
has the power of enforcing the restitution of 
it. An executor, on the contrary, is respon- 
sible for the property he lends, as is alsoa 
father, because neither of them has the power 
of enforcing a restitution of it. 
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CHAPTER. ITI. 
OF ARBITRATION ® 
An arbitrator must possess the qualities 
essential to a Kazee.—Iftwo persons a point 
an arbitrator,t and express theirs atisfaction 


| with the award pronounced by him, such 


award is valid; because, as these persons 
have a power with respect to themselves, 
they consequently possess a right to appoint 
an arbitrator betwcen them, and his award 
is therefore binding upon them. This is 
where the person so appointed possess the 
qualifications of a Kazee; for the stands 
in that relation to the other two, it is there- 
fore requisite that he be competent to dis- 
charge the function of a Kazee. 

He must not be a slave, an infidel, a slan- 
dered or an infiant.—It is not lawful to 
appoint a slave, or an infidel, or a person 
that has been punished for slander, or an 
infant, to actasan arbitrator ; because none 
of these is competant to be a witness. 

But he may be an unjust person.—Iry an 
unpust man be appointed an arbitrator, it is 
valid, because of the validity of his appoint- 
mnt to the office of Kazee, as has been 
already exrla‘ned. 

Either party may retract from the give- 
tration before the award —-IF two men ap- 
point another an arbitrator, still it is lawful 
for either of them to recede before he gives 
his award, because as the arbitrator has 
received his powers from them he cannot 
exert those powers without their consent. 
The award, however, when given, is binding 
upon them, as the power of the arbitrator 
over them was established by their own 
agreement. 

On a reference to the Kazee, he must give 
effect to the award, if approved.—Ir the 
parties refer the award of the arbitrator to 
the Kazee, and it be conformable to his 
opinion, he must cause it to be carried into 
execution, because it would be useless to 
annul it, and then pass a similar decree,— 
But if it he contrary to his opinion, he must 
annul it, as the award of an arbitrator is not 
binding on thc Kazee, since he did not autho- 
rize it. 

Reference ‘o an arbitrator ts invalid in 
cases of punishment or  retaliation—Tue 
ap’ ointment of an arbitrator is not valid in 
cases where punishment or retaliation is 
incurred, because the party has no power 
over his own blood, and is therefore not 
capable of assignirg it to others. Lawyers 
have observed that the particular exception 
of retaliation and punishment affords an 
argument of the legality of arbitration in 
all other coutested questions, such as divorce. 
marriage, and the like. This is approved. 
Still, however, there is a necessity for rati- 
fication of the award in these cases by a 
decree of the Kazee, in order that a control 
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being maintained over mankind, their pre- 
sumption may be restrained, for otherwise 
mcn would continually settle their differences 
by a private reference, without regard to the 
LAW, 

An arbitrator's award of a fine aganst 
the tribe of an offender is of no effect.—lIr, 
in acase of homicide from error, the slayer 
and the heir of the deceased appoint an 
arbitrator and he award a fine of blood to 
be paid by thz tribe of the slayer, such 
award is of one effect ; in other words: the 
heir is not entitled .o exact such fine from 
the tribe in virtue of the award, for it has 
no force over them, as they did not authorize 
the arbitrator. 

Nor against the offender himself, unless he 
acknowledge the offence.—Ir also, the arbi- 
trator award the fine to be paid by the 
slayer, the Kazee must annul it, as being 
contrary to the Law, which prescribes the 
fine to be paid by the tribe ;—excepting, 
however, where the fact 1s proved by the 
confession of the slayer ; for in that case the 
tribe are not liable to the fine. 

He may examine witness —An arbitrator 
is empowered to hear the witnesses of the 
plaintiff, and also to pass an award upon the 
denial or acknowledment of the parties, 
because this is agrezable to the Law. 

The varties, acknowledging an arbitrator’s 
decree cannot afterwards tetract from it 
—Ir an arbitrator give information to the 
Kazee of the acknowledgment of one of the 
parties, or of the integrity of the witnesses, 
at a time when both the parties continue to 
adhere to his award, such information must 
be credited, and the Kazee must not after- 
wards credit the denial of either of the 
parties, as the arbitrator’s authority still 
continues unshaken.—If, on the other hand, 
he give information to the Kaz-e related to 
his award (that is, ifthe parties dispute con- 
cerning his award,—one of them saying that 
“it was to such or such effect,” and the 
other denying this, and the arbitrator inform 
the Kazee that “he has award so and 
so’’),—his information must not be credited, 
since in such case his authority no longer 
endures. 

Any award passed in favou~ of a parent, 
child, or wife, is null —Tue determination 
of every person acting in the capacity of a 
judge (whether he be a Kazee or an arbitra- 
tor) in favour of his father, his mother, his 
child, or his wife, is null and void, because 
evidence in favour of any of these relations 
being unlawful on account of the suspicion 
which ıt suggests, a determination in their 
favour is also unlawful, for the same reason. 
—A determination, however, against any of 
these relations is valid, because evidence 
against them is accepted, since it is liable to 
no suspicion. 

Joint arbitrators must act conjunctively.— 
Ir two persons be appointed arbitrations, it 
is incumbent upon them to act conjunctively 
in giving a determination, as this isa matter 
which requires wisdom and judgment. 


Section. 


Miscellaneous Cases relative to Judicial 
Decssions. 


No act can be performed him respect to 
the unaer storey of a house. which may any 
may aYect the building —In a house of which 
the upper storey belongs to one man, and the 
under storey to another, the proprietor of the 
under storey is not entitled to drive in a nail, 
or to make a window, without the permission 
of the proprietor of the upper storey.—This 
is the doctrine of Haneefa. The two dis- 
ciples hold that the proprietor of the under 
storey may do any act whatever with respect 
to it, provided injury result to the upper 
storey. The same disagreement also subsis' 
will regard to the proprietor of the upper 
storey building upon that foundation. Some 
of our lawyers remark that the doctrine 
ascribed to the two disciples is only an ex- 
planation of that of Haneefa, and that, in 
reality, there exists no disagreement between 
them.—Others again say that, according to 
the two d sciples, there isa prefect freedom ; 
—in other words, either of the proprietors is 
at full liberty to do whatever act he pleases 
with relation to his property ; for property, 
in its very nature, implies a perfect freedom 
with regard to it, restrictions upon it being 
merely supervenient to another. Heénce it 
the detriment be on!y doubtful, and not 
inevitable, the proprietor cannot lawfully be 
restrained from acting upon his own pro- 
party. According to Haneefa, on the other 
hand, there is restriction :—in other words, 
neither of the proprietors is premitted to do 
any acts with regard to their respective pro- 
perty without the pcimission of the other, 
because such acts affect a place with which 
the right of another is connected, and that 
right is sacred from any act of his, in the 
Same manner as the right of a mortgager or 
a lessee —Besides, the freedom and absolute- 
ness of the property to its owner is here 
supervenient, since it depens on the con- 
sent of another: so long, therefore, as that 
consent is doubtful, the original restriction 
Oparates. In these cases, moreover the 
detriment is not eventual but is in some 
degree certain ; since the driving in of a 
nail or wedge, or the breaking of the wall to 
make a window, tends to weaken the edifice, 
whence these acts are prohibited. 

A passage cannot be made into a private 
lane.—Ir there be a long lane, parallel to 
which, either on the right or left, runs 
another iong lane, not a thoroughfare (that 
is, not open at both ends), it is not permitted 
to any of the inhabitants of the first lane to 
make a door to open into the second lane : 
because the object of making a door is to 
obtained a passage to end fro ; and the second 
lane in not free to the inhabitants of the first 
since not being a thcroughfare. the right of 
passage through it belongs only to the In 
habitants of it.—Some have said that it is 
perfectly lawful for any of the inhabitants 
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of the first lane to open a door into the 
second ; because the opening of a door is 
nothing more than the breaking of a wall 
by its propr‘etor, which is lawful ; but that 
the prohibition against passing to and fro 
nevertheless remains in force. The authentic 
doctrine, however, is, that the opening ofa 
door, in such case, is unlawful ; because after 
the door is opened it will be difficult to pre- 
vent a continual thoroughfare; and also, 
because there is a possibility that after some 
time the right of passage might be claimed 
by the person who made the door, and the 
very circumstance of the door might be 
pleaded as a proof of his right. If, however, 
the second lane be not long, but short, the 
inhabitants of the first lane have a right to 
open doors into it: because they have a 
right of passage through it, since on account 
of its shortness it is considered as a court, 
in which all have a right of participating, 
whence it is that they have all an equal claim 
of Shaffa in case of the sale of any of the 
houses in it. 

An indefinite claim may be compounded.— 
Ir a person vaguely claim something belong- 
ing to a house, and the proprietor of the 
house deny his right to anvthing, but after- 
wards compound with him for his claim, such 
composition is valid ; for although the article 
in dispute was not known, yet a composition 
with a known article for one that is unknown 
is lawful, according to our doctors, since as 
the article compounded for merely drops, the 
uncertainty concerning it can never create 
strife ;—for uncertainty, in a matter which 
drops, leaves no room for contention, as this 
cannot occur but in cases of uncertainty 
respecting things the delivery of which is 
required. 

Case of a claim fonnded on gift and 
purchase.—IF @ person claim a house in the 
possession of another, on the plea'that “ the 
possessor had, at a former period, made a 
gift of it to him,” and upon being required 
to produce evidence, should then say, ‘‘he 
denied the gift, and I therefore bought the 
house from him,” and produce witnesses, 
and they attest the purchase, but state the 
date of it to be antecedent to the gift, such 
testimony is not admissible, because of its 
differing from the assertion of the claimant 
with respect to the date of the deeds ;— 
whereas, if they were to attest the purchase 
as having been made posterior tothe gift 
their testimony would, in that case, be 
admitted, because of its conformity to the 
claimant’s plea. If, on the other hand, he 
plead a gift, and then bring witresses to 
prove the purchase previous to the gift, 
without mentioning the denial of the cift 
by the donor, in this instance also the 
evidence is not admissible-—This is men- 
tioned in various copies of the Jama Sagheer ; 
and the reason of it is that the claim of the 
house, in virtue of a gift, is an acknow- 
ledgment of its being the property of the 
giver ; but from which the claimant after- 
wards recedes by declaring that he had 
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purchased it prior to the gift; which is a 
contradiction ; it is otherwise in the former 
case ; for there the purchase is declared to 
be posterior tothe gift; and a declaration 
to this effect, so far from denying the 
property to have existed in the donor at 
the time of the gift, is rather a confirmation 
of it. 

[f the purchase of female slave be denied 
by the purchaser, the master may cohabit with 
her.—IF a person pos-essed of a female slave 
say to another, “you purchased this slave 
from me, and have not paid me the price.” 
and the other deny the sale, and the possessor 
of the slave determine in his own mind to 
drop the suit, and of consequence refrain 
from any further contention withe other, 
he may then lawfully cohabit with the, since 
the denial of the purchaser annuls the sale 
in the same manner as where both parties 
deny it. 

OBJECTION. - How can the sale be annulled 
by the mere determination of the seller in 
his own mind to relinquish the suit, since 
no contracts can be annulled by the mere 
determination on annual them; whence it 
is that, in a sale with an option, If the 
possessor of the option determine to annul 
it, still the annulment does not take place 
immediately on the forming of such resolu- 
tion ? 

Rep_y.—In the case in question the sale 
does not become null merely by the deter- 
mination, but because of the determination 
being joined to a conduct that manifests 
it, such as the detention of the slave in 
the proprietor’s possession, his carrying 
her away from the place of contention to 
his own house, and his using her asa ser- 
vant. 

i In the receipt of money, the declaration of 
the receiver must be credited with r:spect to 
the qu'lity—lr a person acknowledge that 
he had received ten dirms from another, but 
afterwards assert that they were Zeyf, or 
bad, in that sase his declaration must be 
credited ; because bad dirms. although of 
an inferior value, are nevertheless of the 
species of dirms, whence if, ina Sirf sale, a 
person take possession of bad ones in ex- 
change for good, it is valid As, moreover, 
a receipt of dirms is not restricted to good 
ones, it does not follow, from his acknowledg- 
ment of the seisin, that the dirms were 
good ; and such being the case, his declara- 
tion must be credited, because he denies the 
receipt of good dirms, which is his right.— 
It would be otherwise if he were to declare 
that ‘he had received ten good DIRMS,"" Or 
that ‘the had received his right,’’ or “the 
price of his wares,’ or ‘‘a discharge of his 
claims,” and afterwards to allege that the 
dirms were bad; for in neither of these 
cases would his declaration be credited ; 
because in the first case he expressly ac- 
knowledges the receipt of good dirms; and 
in the three following he makes such ac- 
knowledgment by implication, and _ there 
fore his subsequent declaration to the con- 
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trary, being considered as a prevarication, is 
not credited.* 

A creditor denying his aetor’s acknow- 
leagement cannot afterward- substantiate his 
claim but by proof, or the debtor's verification 
—I¥F one person say to another, 'I owe you 
one thousand dirms,’’ and the other reply, 
‘you do not owe me anything,” but after- 
wards, in the same meeting, sav, ‘‘you owe 
me one thousand dirms ;’’ in that case he is 
not entitled to anything unless he adduce 
proof, or the debtor verify his assertion ; 
because the debtor’s acknowleagment was 
virtually annulled by his denial; and his 
subsequent assertion of course becomes a 
claim de novo, which therefore requires 
either to be proved, or to be, verified by 
the debtor. It is otherwise where a person 
says to another, ‘‘you bought certain goods 
from me,” and that other denies; for he 
might nevertheless afterwards, without 
prevarication, confirm the declaration of 
the person in question in the same meeting; 
because in a contract of sale one of the 
parties only cannot annul it; in the same 
manner as one of them is incapable of 
making it.--The reason of this is that the 
acknowledgment of a contract of sale is the 
right of the buyer and seller jointly, and 
therefore the contract is not annulled by the 
denial of the purchaser only ; the confirma- 
tion of the purchaser, therefcre, after his 
denial, is valid, since his denial did not 
occasion an annulment.—A person, on the 
contrary, in whose favour an acknowledg- 
ment ismade, may of himself annul such 
acknowledgment by a rejection of it; and 
his subsequent assertion corresponding with 
the acknowledgment is not a corroboration 
of it, because the acknowledgment did not 
then exist, it having been virtually done 
away by his rejection of it.—Hence the 
subsequent asseruon is a clain de novo 
which consequently require either proof by 
witnesses, or the verification of the debtor. 

In aclaim for debt, the evidence of the 
debtor. proving a discharge, must be credited. 
—IF a person make a claim upon another, 
and that other declare that he never owed 
him anything, and the plaintiff prove, by 
witnesses, that the defendant owes him one 
thousand dirms, and the defendant, on the 
other hand, prove by witnesses that has 
paid the same, in that case the eviden-e of 
the defendant must be credited ; an} in the 
same manner also, the evidence of the de 
tendant must be credited, in case it tend to 
establish his having obtained a releasement 
or discharge of the claim —Ziffer maintains 
that the evidence of the defendant must not 
be credited, since payment is a branch of 
obligation, and the defendant having denied 
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gradations of dirms from ‘good to bad, which 
s omitted in the translation, as it wall 
range be fully explained ın its proper 
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the existence of the obligation at any period, 
is therefore evidently gu'lty of prevarication. 
Our doctors, on the other hand, argue that a 
consistency with regard to the denial and the 
proof is here poosible, because unjust debts 
are sometimes paid to avoid litigation, and 
releasements from them are likewise some- 
times given. Sometimes, also, a defendant, 
after denying the validity of the claim, 
compounds with the plaintiff ; and in such 
case heis bound to pay the composition, 
notwithstanding the debt for which it was 
made may have been unbest.—If the defen- 
dant declare, ‘I owe you nothing,” in that 
case also his evidence, to the effect above 
recited, 1s creditable, because of its perfect 
conformity with the assertion that ‘‘he owes 
him nothing,” which evidently means at 
that time, inasmuch as he proves that he 
had afterwards paid it to him.—But if he 
were to say, ‘I never cwed you anything, 
and I do not know you,’’—the evidence he 
might afterwards produce of his having 
paid the debt, orof his having obtained a 
relcasement from it, would not be credited ; 
because the contradiction between his asser- 
tion and the evidence cannot in this case be 
reconciled, since no man enters into the 
business of giving of receiving with one 
of whom he has no knowledge.—Kadooree 
remarks that in this case also the evidence 
must be credited, because the contradiction 
that subsist is not wholly irreconcileable. 
inasmuch as women who are kept concealed 
often transact business mediately through 
others, without knowing the person with 
whom the business is concluded ; and it also 
often happens that men of rank, when a mob 
assembie at their door and make a noise, 
desire their agents to give them some money 
to pacify them. 


Case of a disputed purchase of a defective 
slave.—IF a person declare that ‘‘ he has 
purchased a female slave from another,” 
and that other deny that he had ever sold 
her to him, and the purchaser having proved 
his assertion by witnesses, an additional 
finger be discovered on the hand of the slave, 
and the seller prove by evidence that the 
purchaser had exempted him from responsi- 
bility for every defect, in that case the testi- 
mony of the seller must be rejected, since he 
is evidently guilty of prevarication. This 
is the ductrine of the Zahir Rawayet, It is 
related, as an opinion of Aboo Yoosaf, that 
the evidence of the seller must be credited, 
because of the analogy of this case to that 
of debt, as before explained, in which it 
was shown that there was a possibility of 
reconciling the contradiction; for a recon- 
cilement of the contradiction is also possible 
in this case, by supposing the seller to have . 
been an agent for another, on which supposi- 
tion the declaration of the proprietor, that . 
“he had not sold the slave,” would have 
been true, and his subsequent plea, of having 
been exempted from a responsibility for de- 
fects, would also have been valid. Thus the 
apparent contradiction is capable of recon- 


Boox XX.—Cuap. IV.) 


DUTIES OF THE KAZEE 


347 


cilement. The ground on which the Zahir 
Rawayet proceeds is, the plea of having 
been exempted froma warranty against de- 
fects isan acknowledgment of the existence 
of the sale, which he had before denied, and 
hence it necessarily follows that he prevari- 
cated. Itis otherwise in the case of debt, 
for in that case th- payment is no argument 
of the respondent's acknowledging the exist- 
ence of it, since (as has bee betore explained) 
unjust debts are often paid to avoid strife. 
A deea suspended, in its effect, upon the 
will of God, is null.—IrF a person, having 
acknowledged a debt to another, should sub. 
sc:ibe a deed to that effect, and at the con- 
clusion of it insert the following sentence, 
‘Whosoever produces this deed of acknow 
ledgment, and claims the thing recited 
therein, is proprietor thereof, if it please 
Gop ” or, if a person, having sold some- 
thing to another, should at the end of the 
b ll of sale insert the following sentence, 
“If any person shall hereafter claim the 
property of the subject of the sale, in that 
case [ am answerably for the same, if it 
please Gop,’’—in both these cases the deeds 
are of n> effect; whence, in the first case, 
the acknowleJgment is null, and in the 
second, the sale is invalid. The two disci- 
ples hold that in the former case the debt is 
binding, and in the later case the sale is 
valid ; because in their op‘nion the condition 
“if it please Gop”’ applies, not to the g-neral 
urport of the deed, but merely (in the 
ormer instance) to the expression, ‘‘Who- 
ever produces this deed of acknowledgment,’’ 
and so forty,—or (in the latter) to the ex- 
pression, ‘‘If any person shall hereafter 
claim,” and so forth: because the design, in 
drawing up deeds of acknowledgment and 
of sale is merely to corroborate and confirm 
the act ; and if the expression in question 
had a reference to the whole deed, this design 
would be defeated. Haneefa, on the con- 
pide being of opinion that this condition 
applies tothe whole of the deed, therefore 
holds to be invalid * It is to be observed, 
that if a blank be left at the end ofa bill of 
sale or deed of acknowledgment, and the 
words “if it please Gop” be afterwards 
written, our lawyers are of opinion that 
the clause does not affect the bill or the 
deed, because the blank, in either case, 
marks the conclusion. 


CHAPTER IV. 


OF THE DECREES OF A KAZEE RBLATIVE TO 
INHERITANCE. 


Case of the widow of a Christian claming 


her inheritance after having embraced the 
faith —Ir a Christian die, and his widow 


“The arguments both of the two disciples 


and of Haneefa are more fully detailed in the 
original ; but as they relate to principles 
proper to the Arabic language, the trans- 
lator has given only the substance of them. 


app2ar before the Kazee as a Musslima, and 
declarc that ‘‘she had become so since the 
death of her husband,” and the heirs declare 
that she had become so before his death, 
their declaration must be credited. Ziffer is 
of opinion that the declaration of the widow 
must be credited; because the change of 
her religion, as being a superventent cir- 
cumstance, must be referred to the neareit 
possible period ‘The arguments of our 
doctors are, that as the cause of her exclu- 
sion from inheritance, founded on difference 
of faith, exists in the present. it must there- 
tore be considered an extant in the preterite, 
from the argument of the present ; —in the 
same manner as an argument 18 derived 
from the present, in a case relative to 
the running of the watercourse of a mill; 
—that is to say, if a dispute arise between 
the lessor and lessee of a water-mill, the 
former asserting that the stream had run 
from the period of the lease till the present 
without interruption, and the latter denying 
this, in that case, if the stream be running 
at the period of contention, the assertion of 
the lessor must be credited, but if otherwise, 
that of the lessee. As, moreover, an argu- 
ment drawn from apparent circumstances is 
proof sufficient to set aside the claim ofa 
plaintiff, it follows that the argument in 
question suffices, on behalf of the heirs, to 
defeat the plea of the widow. With re- 
spectto what Ziffer objects, it ıs to be 
observed that he has regard to the argument 
of apparent circumstances, for establishing 
the claim of the wife upon her husband's 
estate, and an argument of this nature does 
not suffice as proof to establish a right 
although it would suffice to annul one. 

Case of the Christian widow of a Mussul- 
man claiming under the same circumstance. 
—Ir a Mussulman, whose wife was once a 
Christian should die, and the widow appear 
before the Kazee as a Musslima and declare 
that she had embraced the faith prior to the 
death of her husband, and the heirs assert 
the contrary, in this case also the assertion 
of the heirs must be credited, for no regard 
is paid, in this instance, to any argument 
derived from present circumstances (as in 
the case of the water-mill), since such an 
argument is not capable of establishing 
claim, andthe widow is here the claimant 
of her husband’s property With respect to 
the heirs on the contrary, they are repel- 
lants of the claim; and probability is an 
argument in their favour, since the Islamism 
of the widow is sufervenient, and 1s there- 
fore an argument against her. 


A trustee on the decease of his principal, 
must pay the deposit to whomsoever he ac- 
knowledges as heis.—IFr a person who had 
deposited four thousand dirms in the hands 
of another should die, and the trustee ac- 
knowledge a certain person to be the son of 
the deceased and his true and only heir, he 
is bound to pay to that person the foug 
thousand dirms which he held in trust. 
because in this case he makes an acknev- 
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ledgment that what he retains in trust, Is 
the right of the heir, and consequently it is 
the same as if, during the life of the person 
from whom he received the deposit, he had 
acknowledged that it was his right. Itis 
otherwise where a trustee makes an ac- 
knowledgment that a certain person has 
been appointed an agent for seisin by the 
proprietor, or that such an one has purchased 
the deposit from the proprietor; for in that 
case he cou'd not be desired to deliver up 
the deposit, because this acknowledgment 
proves the actual existence of the depositor, 
since it shows him to be still living. His 
acknowledgment, therefore, of the agency 
or the purchase, is an acknowledgment 
affecting the property Of another: but this 
cannot be objected to an acknowledgment 
made by a trustee after the death of the 
proprietor, for upon that event the property 
devolves upon the heirs. It is otherwise 
where a debtor acknowledges that a certain 
person has been appointed agent for seisin 
by his creditor; for the acknowledgment 
here relates to his own property, inasmuch 
ashe pays the debt by means of his own 
property, and the agent receives the same; 
and hence, after such acknowledment, he 
becomes bound to pay it. If the trustee, 
after manking an acknowledgment in favour 
of the son and heir, in the manner above 
related, should again make an acknnwledg- 
ment in favour of another son, and the one 
first acknowledged deny the same, in that case 
he [the trustee] is bound to pay the whole 
to that one ; because after such acknowledg- 
ment became binding (in the manner already 
exp:aned) his tenure of the property was 
no longer valid; and hence his subsequent 
acknowledgment in favour of the other son 
is an acknowledgment with respect to the 
absolute property of the first son, and is con- 
sequently invalid.—in the same manner as 
helds where the first son is notorious,—and 
also, because, as at the time when he [the 
trustee] made the acknowledgment in favour 
of the first son, no other son appeared to 
assert his right, the acknowledgment was 
therefore valid: but as the first son is pre- 
sent to deny the kacnowledgment afterwards 
made in favour of the second son that 
acknowledgment is therefore invalid. 

In the division of an estate, the Kazee must 
not demand any security from the heirs or 
creditors in behalf of those who may be ubsent. 
— WHEN a division is made of the effects of 
a deceased person between his heirs and 
creditors, the Kazee must not require security 
either from the heirs or the creditors, asa 
precaution in case of the appearance of more 
heirs or more creditors, for this would be op- 
pression, as being a deviation from common 
practice. This is according to Haneefa. The 
two disciples maintain that he must require 
security. This disagreement relates to a case 
where the debt of the creditors and the right 
of inheritance is proved by evidence, and 
where they severally declare that they know 
of no other debtors or heirs than themselves. 
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The reasoning adduced by the two disciples 
in support of their opinion is, that the Kazee 
is the conservator of the rights of the absent ; 
and it is most probable that some of the 
creditors or heirs may be absent, since death 
is often sudden, and may happen at a time 
when they are not all present; and as the 
taking of security is on this account an 
advisable precaution, the Kazee must there- 
fore take this precaution, in the same manner 
as he exacts security when he delivers a 
trove, or a fugitive slave, to the owner, or 
when he awards maintenance to a wife from 
the estate of herabsent husband. The argu- 
ments of Haneefa upon this point are two- 
fold. First, the right of those that are 
present is established with certainty in case 
of there being no absent heirs, and is appa- 
rently established in the mean time even if 
there be absent heirs ; and as it is incumbent 
on the Kazee to act according to what is 
apparent to him, he must not suspend his 
proceedings in favour of those that are pre- 
sent, by exacting security for the rights of 
the absent, whose actual existence is uncer- 
tain ;—in the same manner as where a person 
establishes t e purchase of any thing in the 
hands of another,—or a debt due to him by 
a slave ; that is, if a person prove a right by 
purchase to a thing in the possession of 
another, it is the duty of the Kazee imme- 
diately to order it to be delivered to him 
without exacting security although another 
may eventually appear and claim it in virtue 
of a prior purchase ; and in the same man- 
ner, if a person prove a debt due to him by 
a slave, the Kazee must order the slave to be 
sold, the end that payment may be made 
from the price, without exacting any security, 
although there be a possibility of another 
creditor afterwards appearing. SECONDLY, 
the principal is unknown, and security is 
invaiid if the principal be not clearly pointed 
out,—as where, for instance. a person says to 
several debtors, “I am bail for one of you.”’ 
in which case the security is invalid, becaase 
the actual principal is not signified, notwith= 
standing there bea certainty of his existence, 
In the case in question, therefore, the secu- 
rity is invalid a fortiori, since even the ex- 
istence of the principal is uncertain. It is 
otherwise in the case of decreeing mainte- 
nance to the wife of an absentee from the 
effects of her husband, because her right 
being known and established the person in 
favourof whom the security is given is not 
uncertain. With respect to the case of a 
fugitive slave, or a trove property, there are 
two traditions. Concerning those, however, 
there is also a difference of opinion. Some 
have said that if the Kazee give a trove pro- 
perty to the proprietor, on his describing the 
marks, ora fugitive slave to his master, on 
the acknowledgment of the slave that “the 
said person is his master,” it is incumbent 
upon him, in either case; to take security. 
And all our doctors coincide in this opinion ; 
because the right of the receiver is not 
proved, whence it is in the power of the 
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Kazee, if he please, to withhold the slave 
from the person in question altogether. 

In the joint inheritance of a property held 
by a third person, the present heir receives 
his share; but not security is required in 
behalf of him who is absent -—Ir a p2r30n 
prove by evidence, that a house then in the 
possession of another had been left between 
him and his brother, who is absent. in that 
case one half of the house must bz given 
to him and the other half left in the hands 
of the person who his po3session; and no 
security must be exacted fron him. This 
is according to Hanezta. The two disciples 
are of opinion, that if th: possessor deny the 
right, the share of the absent brother must 
be put into the hands of a trustee until his 
return; but if he acknowledge the right it 
must then be left in his possession ;—for they 
argue that a denier, as being an opponent, 
cannot be trusted with the property ; whereas 
it may be entrusted to an acknowlndger, as 
he isa friend and confident. The argument 
of Haneefa is that the decree of the Kazee, 
awarding that ‘‘the deceased left the house 
to his heirs,’’ is a decree merely in favour of 
the deceased ; for inheritance cannot take 
place unless the property of the person 
through whom it devolves be proved ; and 
as there is a probability of the deceased 
having constituted the possessor trustee, it 
follows that the house cannot be taken from 
him; as holds in the case of his acknow- 
ledging it. In regard to his denial, it is 
vistually annulled by the decree of the 
Kazee ; and their isa probability of his not 
denying the right again, because the dispute 
in question has become known both to himself 
and the Kazee. If the claim, in the case in 
question, relate to moveable property, some 
have said that the article isto be taken from 
the possessor, according to all our doctors; 
because there is a necessity for the conserva- 
tion of it; and this is answered in the best 
manner by the taking of it from the possessor, 
who, on account of his denial of his own use, 
of the other, may convert it to his own use, 
either from opposition, or from a belief of 
its being hisown right: but when tne Kazee 
takes it from him, and deposits it with a 
trustee, the probabity is that the trustee. 
from his integrity, will take care of it. The 
case is different with respect to immoveable 
property, for that is preserved in itself; 
whence it is that an executor, although he 
have power to sell the moveables of an 
absent heir, arrived at the age of maturity. 
yet cannot do so with regard to his immove- 
able property. Others, however have said 
that the same difference of opinion subsists 
with regard to moveable property. It is to be 
spect to immoveable property. It is to be 
observed that opinion of Haneefa, that 
the half ought to be left in the hands of the 
possessor, is the most authentic, because 
there is a necessity for conscrvation, and 
his is answered inthe best possible manner 
by putting itin she hands of one who is re- 
sponsible in case of its loss, since it it likely 


that he wil be most careful of it The 
possessor, moreover, is responsible in conse- 
quence of his denial, whereas a trustee is 
not. With respect to what is further said, 
that ‘‘no security must be exacted.” it pro- 
ceeds on this principle, that the exaction of 
bail is an occasion of litigation and conten- 
tion; and it is the duty of the Kazee to 
prevent these,— ot to excite them. If, in 
the case in question, the absentee return 
there is no necessity for again producing 
evidence, because he is entitled to the half 
in virtue of the Kaz:e’s decree in favour of 
the heir that was present; for any one of the 
heirs of a deceased person stands as litigant 
on the part of all the others, with respect to 
any thing due toor by the deceaaed, whether 
it be debt or substance ; since the decree of 
the Kazee, in such case, is in reality either 
in favor of or against the deceased; and 
any one of the heirs may stand as his repre- 
sentative with respect to such decree. It is 
othzrwise with respect to taking possession 
of the portion due to another from the estate 
of a person deceased ; thatis to say, a part 
of the heirs, although they be litigants on 
behalf of another heir, cannot, however, 
take possession of his portion on his behalf, 
because a person, in taking possession, acts 
for himself, and is therefore incapable of 
acting in it, as agent, for another. Hence 
the person present is not entitled to receive 
any other portion than his own; in the same 
minner as wher: an heir claims a debt 
duz tothe deceased, and the Kazee passes a 
d-cree in his favour ; in which case the heir, 
althouzh he stood as litigant in behalf of the 
other heirs, is yet not entitled to receive 
their shares of the debt. 

Osjection —If one heir be litigant in 
behalf of the other, it would follow that each 
creditor is entitled to have recourse to him 
for payment of his demand; whereas, ac- 
cording to law, each is only obliged to pay 
his own share 

Repty.—The creditors are entitled to have 
recourse to one of several heirs only in a case 
where all the effects are in the hands of that 
heir. This is what is stated in the Jama 
Kabeer ; and the reason of it is that although 
any one of the heirs may act as p‘aintiff in 
a cause on behalf of the others, yet he can- 
not act as defendant on their behalf, unless 
the whole of the effects be in his possession. 

An alms-gift of Mal includes all property 
subject to Zakat.—IF a person say, ''I devote 
my property in alms to the distree ed,” in 
that case the word property, thus generally 
used, is construed to mean that part of hs 
property which is subject to Zakat ; whereas, 
if a person say, ‘‘I bequeath the third of my 
property,’’ the term property is in that case 
construed to apply to his property of every 
description. —This distinction is according t2 
a favourable construction.—Analogy would 
suggest, in the former instance also, that the 
whole property is understood; and this 
topinion has been followed by Ziffer ; because 
he term property [Mal] applies to and in- 
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cludes property of everv description, in a 
case of alms-gift, in the same manner as in 
a case of bequest. The reasons for a more 
favourable construction of the law in this 
particular are twofold.—Firsr, an obligition 
imposed by a person upon himself is analo- 
gous to an obligation impoied by Goo; in 
other words, if a person impose any ob!iga- 
tion on himself, itis valid only with resp cet 
to those articles concerning which Gop has 
imposed obligations upon mankind : an oli. 
gation of alms, therefore, im»osed by a per- 
son upon himself, takes effzct only with 
respect to such property as Gop has imposed 
alms upon.—dequest, on the contrary, re- 
sem les in’) ritince, as the legate2 succzed. 
to the property of the deceased in the manner 
of anheir; and hence a bequest of broperty 
is not restricted to any particular description 
of property.—SzconpLy, from his mode of 
expression it is reasonable to suppose that 
he undertakes to bestow in alms that part of 
his property only which is superflous, and 
beyond the occasion of his wonts; and this 
is the parton which Zakat is imposed. Be- 
quest, on the contrary, as it takes place ata 
time when the testator is free fron want, is 
considered as extending to the whole of his 
property —It is to be observed that the 
speaker’s declaration, “I devote my property 
in alms, &c ,’’ includes also his Ashooree 
lands, according to Aboo Yoosaf, because 
land of this description is subject to the ob- 
ligation of alms, agreeably to his tends, that, 
in tithe, the consideration of alms is pre- 
dominant.—According to Mohammed, on the 
contrary, his Ashooree land is not included, 
because, agreeably to his tenets, the con- 
sideration of support to the state is pre- 
dominant in tithe,—His Khirajee, or tribute 
lands, are, however, not included, according 
to all our doctors, because tribute is des igned 
purely as a support to the state, and alms 
are no consideration in it. 

Case of an alms-gift of milk.—Ir a p?rson 
say, ‘‘I devote my possessions [Milk] in alms 
to the distressed,” there isin that case a 
difference of opinion Some have said that 
this must be construed to mean the whole of 
his property ; because the term here used 
[Milk] is of a more general nature than the 
term Mal used in the former case :—the 
occasion, moreover, of restricting the appli- 
cation, in that instance, tosuch property as 
is subject to Zakat, is purely because of Mal 
being the term used on that occasion in the 
Koran ; and such being the case, the term 
Milk must therefore be explained in its com- 
mon acceptation. Others, again, have said 
that the terms Milk and Mal imoort the same 
thing in effect ; and this is the better opinion; 
since both terms imply that part of his pro- 
perty which exceeds his wants, as was before 
mentioned ; and that is the part of his pro- 
perty subject to Zakat.—If, however, a per. 
son have no other prop rty besiles what he 
obliges himself to bestow in alms, he must 
in that case reserve a sufficiency for his own 
eubsistence, and bestow the remainder ; and 
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afterwards, upon his acquiring more pro- 
perty, bestow a part of it adequate to what 
he had before reserved. With respect toa 
sufficiency for subsistence, Mohammed has 
not determined thz quantity, because of the 
different conditions of men. Some have said 
that a person isto reserve only one day’s 
subsistence, in case of his being an artificer 
or labourer : one month’s subsistence, in case 
he possess houses and shops let out upon 
lease ; one year’s subsistance, in case he 
possess immoveable property of lands; and 
so On —in proportion to the length of time 
of receiving the income of his property ;—and 
on this principle a merchant is to reserve as 
much as may suffice till the probable return 
of his property. 

The acts of an executor are vaid without 
any formal notification of his appointment. 
—I[r a person be appointed executor to 
another, and he be not informed of that cir- 
cumstance, but nevertheless sell some part of 
the effects of the deceased, the appointment 
becomes confirmed, and the sale is valid ; 
whereas sale by an agent, on the contrary, 13 
not valid, unless he be informed of his 
agency —This distinction is according to the 
Zahir Riwavat. Abos Yoosaf is of opinion 
that the sile by the executor Is also invalid, 
because an executor is, in fact, a person 
appointed to act as agent after the death 
of the testator , and must therefore be con- 
sidered in the same light with an agent 
before death —The reason of the distinction 
as stated in the Zahir Rawayat, is that the 
office of an exceutor is to represent, not to 
act as agent; for it refers to a period when 
the appoinment of agency would he null. 
The acts of an executor, therefore, do not 
rest upon his knowledge of the testator’s 
will any more than the acts of an heir ;—in 
other words, if an heir were to sell some 
part of the effects of the de-eased, not 
knowing that he was dead, the sile would be 
good ; and so also of sale by an executor 
Agency, on the contrary, is merely a delega- 
tion, since in the case of agency the power 
and authority of the constituent still endure : 
the acts of an agent, therefore, rest upon his 
knowledge of his appointment.—The ground 
of this is, that in resting the acts of agents 
upon a knowledge of their appointments, 
there is no injury to the constituent, since 
he is himself capable of pcrforming such 
acts: whereas, if the acts of an execu.or 
were suspended on his knowledge of his 
appointment, an injury would result to his 
constituent, who is himself incapable of 
performing such acts. . 

An agent's appointment may be established 
by any casual information.—IF a man ap- 
point another his agent, and, a person 
intelligence of this,” 


*By a person is here to be understood a 
person not deputed by the constituent, but 
one who having casually heared of the ap- 
pointment brings information of it to the 
agent. 
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he immediately, upon the receipt of it, per- 
form some act (such as sale, for instance), 
in that case the act is valid, whether the 
informant be free ora slave, of mature age 
or otherwise, an unjust or just man: because 
a simple information of his appointment 
establishes hie rizht to act, although it be no 
way binding upon him. 

But his dismission cannot be established 
unless duly attested —Tue dismission of an 
agent 1s not estabiished until it be attested 
tothe agent by two persons of unknown 
character, or by one just man. This is the 
doctrine of Haneefa. The two disciples 
have said that the law, in this case, is the 
same as in the preceding: for as the dismis- 
sion and appointment of agents are concerns 
of frequent occurrence, the notification of one 
person is therefore sufficient. The argu- 
ments of Haneefa are that the simple noti- 
fication of dismission is binding, as being a 
cause of the agent’s desisting from action, 
and inducing responsibility for the property 
in his possession. The notification in ques- 
tion, therefore, is in one shape evidence, and 
consequently requires one of the two con- 
ditions of evinence namely, number [of the 
witnesses] or integrity ; in other words, it 
requires to be attested by one (just person, or 
by two persons of unknown cahracter. It is 
otherwise with respect to the ratification of 
an appointment of agency, since that is no 
way bindi: g, as has been already mentioned. 
—It is also otherwise where the dismission is 
notified by a messenger from the constituent, 
because the word of a message-bearer is 
equivalent to that of the sender of it, from 
necessity, and in that case, therefore, the 
attestation of one Just men or two unknown 
men is not required.—The same difference of 
Opinion obtains tn cases of information con- 
veyed to a master of the crime of his slave, 
—to the Shafee of the sale of a house,—to a 
virgin of her marriaye,—or to Mussulman 
converts in a hostile country, who have not 
yet taken refuge in the Mussulman territory, 
of particular ordinances in regard to reli- 
gion. Thus if an unjust [person inform a 
master that a particular slave belonging to 
him had committed a crime, and the master 
afterwards sell or emancipate the said slave, 
it is not in that case incumbent upon him to 
pay the atonement, unless the notification of 
the crime be attested by one just man ; or by 
two men of unknown character, according to 
Haneefa : contrary to the opinion of the two 
disciples.—In the same manner also, if an 
unjust person notify the sale of a house to 
the Shafee, or person having the rigt of 
per-emption over it, and the Shafee should 
not thereupon put in his claim of Shaffa, 
still, according to Haneefa, his right is not 
avoided ; whereas, according to the two 
disciples, it is forfeited. So also, if an 
unjust person notify her marriage to a 
vitgin, and she thereupon remain silent 
such silence, according to Haneefa, is not an 
assent ; but according to the two disciples it 
is.—So likewise, if an unjust man iafor man 


absent Mussulman of new ordinances in 
respect to religion, and he should not con- 
form accordingly, Haneefa holds that he 
is notin that case guilty of any offence ; 
perce’ the two disciples are of opinion that 
e is. 

AKazee, or his Ameen are not liable for 
any loss which may be incurred to the pre- 
juaice of another in selling on article to 
satisfy creditors.—In a Kazee, or Ameen 
apponinted by him, sell the slave ofa certain 
person, in order to discharge the demands 
of his creditors, and the money, after the 
receipt, be lost or destroyed in the hands of 
the Kazee, or his Ameen, and the slave be 
then proved to have been the property of 
some other person, in that case neither the 
Kazee nor his Ameen is responsible for the 
loss ; because if Kazees were subject to such 
responsibility, no one would accept of the ap- 
pointment: and the rights of the people would 
consequently be destryed.—The Kazee, 
therefore, not being responsible for the loss, 
the purchaser is entitled to an indemnifica- 
tion from the creditors on whose account the 
sale was made, because of the impractica- 
bility of his being indemnified by the party 
with whom he made bargain—In_ the 
same manner as where an incapable infant* 
or an inhibited slave appoints an agent for 
sale, who accordingly salls something on his 
behalf, and, the price being lost after he 
had received it, a right to the thing sold is 
proved by another ; for in that case the claim 
is mace on the constituent, and not the agent, 
although he be the party with whom the 
bargain was made. 

If the loss be incurred bv an executor, act- 
ing under the Kazec’s orders, the executor ts 
indemnified by the creditors—Ir a Kazee 
command an executor, whoin he himself had, 
appointed, ro sell a slave to satisty the 
creditos of a deceased person, and the exe- 
cutor. in obedience to this order, accordingly 
sell the slave, and the slave afterwaras prove 
the right cf another, or die previous to his 
being delivered to the purchaser, and the 
price in the mear time be lost after it had 
been received by the executor,—the purchaser 
must in that case receive an indemnification 
from the executor, not from the K.azee ; be- 
cause, having been appointed by the Kazee 
to act as executor to the deceased, he is 
therefore a representative of the deceased, 
and not the Kazee; and hence, in the 
same manner as the deceased would have been 
responsible under such circumstances, in 
case he had himself made the sale during his 
lifetime, so also is the executor for the sale 
made after his death. The purchaser, there- 
fore, is entitled to exact the price from the 
executor ; and he, again, is entitled to in- 
demnify himself from the creditors, since he 
acted in the business of the sale on their 
behalf.—if. however, any more property of 


a 


* Meaning an infant so young as to be 
incapable of acting for himself. 
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the deceased be afterwards discovered, the 
creditors are entitled to receive from it the 
payment of their debts, which are still held 
to remain in force.—Lawyers have also said 
that the creditors are, on ther part, entitled 
to receive an ind: mn:ficatıon from the estate 
for the compensition they made through the 
executor, to the purchaser, since they in- 
curred that ‘oss in behalf of the deceased. 

And an infant heir stanas in the same per 
dicament with a creditor in this particular. 
—An intant heir, on whose account any 
thing is sold from the estate cf a deceased 
person, is considered in the light of acre- 
ditor ; in other words, if an infant heir stand 
in need of selling something, and the exe- 
cutor accordingly make suc) sale for him, 
and the subject of the sale afterwards prove 
the right of another,—in that case the pur- 
chaser if entitled to a compensation from the 
executor, and the executor from the beir — 
If, on the cther hand, the Ameen of the 
Kazee sell any thing in behalf of an_ heir 
which afterwards proves the right of an- 
other : the proprietor is in that case entitled 
toreceive a compensation directly from the 
heir, provided he be an adult: but if the 
heir be on infant, the Kazee must appoint a 
person for the discharge of the debt from his 
property. 

Section. 


Any person may execute a puniehment by 
the Kazee's direction.—Ir a Kazees say to a 
person, ‘‘I have sentenced a certain man to 
be stoned ; do you thereforc stone him '’— 
or, “I have sentenced such a man to have 
his hand cut off; do you therefore cut it 
off ;’’—or, ‘‘ I have sentenced this person to 
be scourged ; do you theretore scourge him:’’ 
—it is lawful for that person to act according 
to the Kazee’s orders,—This is the doctrine 
of the Zahir Rawayet.—It is rela‘ed of Mo- 
hammed, that he receded from this doetrine, 
and gave it as his opinion that the Kazee’s 
directions, as here stated, are not to be 
obeyed unless his sentence be attested by 
one just man ; because there is a possibility 
of his being in an error ; and if that should 
appear after the performance of any of these 
acts, it would be impossible to repair the injury 
thereby occasioned. From this ıt would ap- 
pear that the letter of one Kazee to another 
are not valid:—-and cur modern doctors 
graty approve of this opinion, because 
many Kazees of the present age are loose 
and irregular: they; however, admit the 
validity of letters from one Kazee {to another 
on the ground of necessity.—Th: arguments 
of the Zahir Rawayet upon this point are 
twofold.—First the Kazee here gives infor- 
mation of a matter which he is competent to 
order ; because it wasinhis power to have 
ardered the execution of the sentence imme- 
diately ; hence, as he is liable to no suspicion, 
he ought to be credited.—Seconpty, obe- 
dience to a magistrate in authority, such as 
the Kazee, fis declared to be an incumbent 
duty : and as obedience to him 1s manifested 


in a belief of his word, it is therefore incum- 
bent to believe him,—Besides, Imam Aboo 
Mansoor Matirady has said, “If a Kazee be 
learned and just, believe and obey him, as 
there is than no reason to suspect him.—If, 
on the other hand, he be just but ignorant, 
it is then requisite to make enquiry of him 
concerning the case; and if, after a full 
Investigation, it shall appear that this sen- 
tence was legally founded, in that case (and 
not otherwise) he must be believed.—If, on 
the contrary, he be learned but unjust in his 
conduct, or ignorant and unjust, his orders 
must not be obeyed, unless the person to 
whom he addresses htmself discover the rea- 
son that prompted them.” 

_ Case of u disputed decree, after a Kazee’s 
dismission from his office.—Ir a dismissed 
Kazee say to a person, ‘‘I have taken one 
thousand diırms from you, and paid it to 
another, according to a decree which I passed 
to that effect ;’’ and the person in question 
deny this, and assert that the Kazee had 
taken it from him unjustly, still the decla- 
ration of the Kazee must be credited, and 
consequently he is not responsible for the 
said sum. In the same manner also, if a 
dismissed Kazee say to a person, ‘‘l passed a 
just sentence of amputation against you,’’ and 
the other assert that it was unjust, the word 
of the Kazee must be credited. The law here 
proceeds cn the supposition that in both these 
cases the persons acknowledge that the de- 
crees were passed at a time when he was 
actually Kazee; and the reason of it is, that 
after such acknowledgment on their part, 
probability is an argument in favour of the 
Kazee : b.cause the probability is that no 
Kazee will pass an unjust decree. Neither 
Is it necessary to exact an oath from the 
Kazee in either of these cases, because an 
oath is never put to a Kazee, and both the 
persons In question acknowledge that he was 
actually Kazee when he passed these decrees. 
—It is to be observed that if the person who, 
in the first case, by order of the Kazee, took 
the money, or who, jn the second case, cut 
off the: hand,—shou!d severally declare that 
they had done so by order of the Kazee, they 
are not responsible for the consequences, since 
the Kazee was in office when, he gave these 
orders, and the restitution of the property 
to its owner was an approved act on the part 
of the Kazee, in the same manner as if he 
had made the restitution in the presence of 
the defendant —If, on the other hand, the 
peison assert that the Kazee had issued such 
order; either antecedent to his appointment 
or after his dismission, then also the decla- 
ration of the Kazee must be credited, because 
he has referred the decree toa period which 
exempts him from responsibility. His decla- 
ration, therefore, is credited: in the same 
manner as where a person subject to periodical 
madness at fixed and certain times, having 
divorced his wife or enarcirated his slave, 
afterwards declare that “he did there during 
his madness;’’—-which is credited ; whence 
the «divorce or emancipation are rendered 
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void.—In this case however, if the execu- 
toner of amputation, or the receiver of 
the money, acknowledge these deeds, they 
become reszonsible for them, because they 
themselves acknowledge the performance of 
acts, which induce responsibility, since the 
authority under which they acted is doubt- 
ful ; for the assertion of the Kazee is credited 
in these instances merely to procure an ex- 
emption to himself from res-onsibility and 
not to procure it to others. It is otherwise 
in the first case, where these acts are allowed 
to have been performed in virtue of an order. 
from him when he wasactually Kazee —All 
this proceedson a supposition that the money 
no longer remains in the hands of the person 
who had received it in virtue of the Kazee’s 
decree ; for if the money be still in the pos- 
session of the receiver, and he coincide with 
the Kazee concerning the amount, it must in 
this case be taken from him, whether the 
person fram whom it was originally taken 
confirm the Kazee’s allegation, that ‘he had 
paid the money to that person whilst he was 
in office,” or whether he plead that he [the 
Kazee] had taken and -paid it whilst he was 
not in office; because as the receiver here in 
fact acknowledges that the money had for- 
merly been in the possession of tis person, 
his plea of having become proprietor of the 
money cannot be admitted but u on proof ; 
and the mere allegation of the dismissed 
Kazee is not proof, since after dismission he 
becomes as a common per on 
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Chap I.—Introductory. 


Chap. IL—Of the Acceptance and Re- 
jection of Evidence. 

Chap. III.—Of the Disagreement of 
Witnesses in their T. stimony. 

Chap IV—Of Evidence relative to 


Inheritance. 
Chap. V.—OF the Attestation of Evidence. 


CHAPTER I. 


Evidence is incumbent upon the requisition 
of the party concerned —Ír is incumbent* 
upon witness to be:r testimony, nor is it 
lawful for them to conceal it, when the party 
concerned demands it from them ; because 
Gop says, in the Koran, "LET NOT WIT- 
NEESSES WITHHOLD THEIR TESTIMONY WHEN 
IT IS DEMANDED FROM THEM ;'—and also, 
‘CONCEAL NOT YOUR TESTIMONY, FOR WHO- 
EVER CONCEALS HIS TESTIMONY IS AN OF- 
FENDER. —The requisition of the party, 
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*Arab. Farz ; meaning an ordained duty, 
and therefore indispensable. 
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however, is a condition ; because the deliverv 
of testimony is the right of the party, and 
therefore rests upon his requisition of it, as 
is the case with respect to all other rights. 

But it is not obligatory in a case inducing 
corporal punishment.—IN cases inducing 
corporal punishment, witnesses are at liberty 
either to giv: or withhold their testimony. 
as they please, because in such case they are 
distracted between two laudable actions ; 
namely, the establishment of the punish- 
ment, and the preservation of the criminal's 
character: the concealment of vice is, more- 
over, preferable; because the Prophet said 
to a person that hai borne testimony, 
“Verily ıt would have been better for you, 
if you had concealed it’’—and also, because 
he elsewhere said, ‘'Whoever conceals the 
vices of his brother Mussutmawn shall have 
a veil drawn over his own crimes in the two 
worlds by Gop.’’—Besides, it has been incul- 
cated poth by the Prophet and his companions 
as commendable tu assist in the prevention 
of corporal punishment; and this is an 
evident argument for the concealment of 
such evidence as tends to establish it 

Unless it envolve pr perty, when the fact 
must be stated n such a way nas may not 


| occasion punts hment.—Ir is incumbent, how- 


ever, in the case of theft, to bear evidence to 
the property, by testifying that “a certain 
person took such property,’ in order to 
preserve the right of the proprietor; but the 
word taken must be used instead of stolen, 
to the end that the crime may be kept 
concealed : besides, if the word stolen were 
used, the thief would be rendered liable to 
amputation ; and as, where amputation is 
incurred, there is no responsibility for the 
property, the proprietor's right would be 
descroyed 

The evidence required in whoredom is that 
of four men. Evipence is of several kinds, 
ıs that of four men, as has been ordained in 
the Koran; and the testimony of a woman 
in such case is not admitted ; because Zih:a 
says, “in the time of the Prophet and his 
two immediate successors it was an invariable 
rule to exclude the evidence of women in all 
cases inducing punishment or retaliation ;” 
and also, because the testimony of women 
involves a degree of doubt, as it is merely a 
substitute for evidence. being accepted only 
where the testimony of men cannot be had ; 
and therefore it is not admitted in any matter 
liable to drop from the existence of a doubt 


In other criminal cases, two men —THE 
evidence required in other criminal cases is 
that of two men, according to the text of the 
Koran; and the testimony of women is not 
admitted, on the strength of the tradition of 
Zihra above quoted. | 


And in all other matters, two men. or one 
man and two women.—I|n all other cases the 
evidence required is that of two men, or of 
one man and two women, whether the case 
relate to property, or to other rights, such ai 
marriage, divorce, agency, executorshin, oi 
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the like 
of one man and two women cannot be 
property, or its dependencies, such as hire, 
admitted, excepting in cases that relating to 
bail, and so forth; because the evidence of 
women is originally inadmissible on account 
of their defect of understanding, their want 
of memory, and incapicity of governing, 
whence it is that their evidence is not ad- 
mitted in criminal cases 

Osjection.—Since, according to Shafei, 
the evidence of women ıs originally invalid, 
it would follow that their evidence alone is 
not admissible even in a cas2 of property ; 
whereas the evidence of four women alone 
is, in his opinion, admissible in such case. 

RerLy —The evidence of four alone is 
necessarily admissinle in cases of property, 
because of their frequent fo:currence :—con- 
trary to tte mode of proceeding with respe. t 
to marriage (for instance), which being a 
matter of greater importaice and more rare 
occurrence than mere matters of property, 
cannot therefore be classe with them. 

Tue reasoning of our doctors is that the 
evidence of women is originally valid, be- 
cause evidence is founded upon three cir- 
cumstances, namely, sight, memory, and a 
capability of communication; for by means 
of the first the witness acquires knowledge ; 
by means of the second he retains such 
knowledge ; and by means of the third he 
is enabled to impart to the Kazce; and all 
these three circumstances exist in a woman 
(whence it is that her communication of a 
tradition or of a message is valid) ; and with 
respect to their want of memory, it is capable 
of remedy by the junction of another ; that 
is, by substituting two women in the room 
Of one man ; and the defect of memory being 
thus supplied, there remains only the doubt 
of substitution ; whence ıt is that their evi- 
dence is not admitted in any matter liable to 
drop from the existence of a doubt, namely, 
retaliation or punishment: in opposition to 
marriage, and so forth, as those may be proved 
notwithstanding a doubt, whence the evidence 
of women is admitted in those instances. 

Osjection.—As the evidence of two women 
is admitted in the roon of that of one man, 
it would follow that the evidence of four 
women alone ought to be admitted in cases 
of property and other rights; whereas it is 
otherwise 

Repiy.—Such is the suggestion of analogy. 
The evidence of four women aione, however, 
is not accepted (contrary to what analogy 
would suggest), because if it were, there 
would be frequent occasions for their ap- 
pearance in public, in order to give evi- 
dence ; whereas their privacy is the most 
laudable . 

The evidence of women alone suffices con- 
cerning matters which do not admit the in- 
spection of men.—TueE evidence of one woman 
is admitted in cases of birth (as where one 
woman, for instance, declares that “ʻa cer- 
tain oman brought forth a certain child’), 
In the same manner also, the evidence of 


Shafei has said that the evidence ! one woman isa sufficient with respect to vir- 


ginity, or with respect to the defect of that 
part of a woman which is conceal from 
man.—Che principle of the law, in these 
cases, is derived from a traditional saying 
of the Prophet, “The evidence of women is 
valid with respect to such things as it is 
not fitting for man to behold.” ~Shafei holds 
the evidence of four women to be a neces- 
sary condition in such cases. The foregoing 
tradition, however, is a proof against him ; 
and another proof against him is that, in 
the cases in question, the necessity of male 
evidence is remitted, and female evidence 
credited, because the ocular examination of 
a woman, in these cases, is less indecent than 
that of aman; and hence also, as the sight 
of two or three persons is more indecent 
than that of one, the evidence of more than 
one woman is not insisted on as a condition 
in those instances. It is to be remarked, 
however, that if two or three women give 
evidence in such cases; it is a commedable 
caution, because the evidence may be of an 
obligatory tendency.—The law with respect 
to the evidence of women in cases of birth 
has been fully set forth in the book of divorce, 
treating of the establishmont of parentage,* 
where it is said, that “if a man marry @ 
woman, and she bring forth a child ata 
period of six months, or more, after her 
marriage, and the husband deny the parent- 
age, in that case the evidence of one woman 
is sufficient to establish it.’—and thero are 
also other examples recited to the same effect 
The law with respect to the evidence of a 
woman in cases of virginity, is that if a 
woman complain of the impotency of her 
husband, and assert, that her virginity still 
exists, and another woman bear evidence 
of the samo, in that case one year must be 
suffered to elapse, and then a separation 
must be effected between the husband and 
wife: t because virginity isa real entity, 
and tho oxistence of it has hore been attested 
by evidence.—The samo rule also holds where 
a person purchases a female slave on con- 
dition of her being a virgin, and afterwards 
desire to return her becaus2 of her being a 
woman ; for if, in that case, another woman 
should examine into her condition, and then 
declare her to be a virgin, her evidence must 
be credited, as virginity is an entity, and the 
existence of itis here proved by evidence ; 
—or if, on the contrary, she declare her to 
be a woman, her muliebrity (which is a 
defect) is established in virtue of such 
declaration, and the plea of the purchaser 
holds good : whence the seller is required to 
take an oath that such defect did not exist 
when he sold her, which, if he refuse to do, 
he is bound to receive her back. 

It is not admitted to prove thut a child was 
live-born further than ralates to the rites of 
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*See Vol. I. p. 136. 
t That is, provided he show no proof of 
virility in the interim. (See Vol. I. p. 126.) 
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burial —T ne evidence of a woman with re- 
spect to Isthi'al® or the noise made by a 
child at its birth, is not admissible, in the 
opinion of Haneefa, so far as relates to the 
establishment of the right of heritage in the 
child ; because this noise is of a nature to be 
known or discovered by men: but is admis- 
sible so far as relates to the necessity of 
reading funeral prayers ov:r the child: be- 
cause these prayers are merely a matter of 
religion ;—in co sequence of her evidence, 
therefore, the funeral prayers are to be re- 
peated over it — The two disciples maintain 
that the evidence of a woman is sufficient to 
establish the right of heritage also; because 
the noi e in question being made at the birth, 
nore but women can be supposed to be 
present when it is made.—The evidence of a 
woman, therefore, to this noise, is the same 
as her evidence to a living birth: and as the 
evidence of women in the one case is admis- 
sible, so also is it in the other. 

_ The probity of the witness, and his men- 
tion of the term evidence are essentials.—IN 
all rights, whether of property or otherwise, 
the probity of the witness, and the use of 
the word Shahadit [evidence] is requisite :t 
even in the jcase of the evidence of women 
with respect to birth, and the like; and this 
is approved ; because Shahadit is testimoney, 
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_* Ifa child die immediately on its birth, 
without making a noise it is then considered 
in law to have been brought forth dead, and 
it neither succeeds to a portion of its tather’s 
estate, nor are funeral prayers read over it. 
If, however, it make the smallest noise, it is 
then held to die possessed of its portion, and 
funeral prayers are read over it.—Thus if a 
person should die, leaving his wife pregnant, 
the division of his estat: is in that case 
suspended till the birth of the child: if it 
prove a dead child (that is, one that appeared 
dead immediately at the birth and made no 
noise), the estate is divided as if no such 
child had been born ; but if it have made a 
noise, its share is in that case allotted and 
divided amongst its heirs.—The determina- 
tion of the heirs, and consequently the nature 
of the division of the estate must often rest 
upon this circumstance. For instance, if a 
person die without children, leaving a brother, 
and his wife who is at that time pregnant, 
and the child at its birth make a noise, and 
immediately after die, it is held to be an 
heir, and the mother, in exclusion of the 
uncle, succeeds to the whole ; but if it make 
no noise before its death, the uncle is then 
considered;to be an heir, and no share is 
allowed to the child: The law is the same 
in the case of a grandson, whose father had 
before died, being left under such’ circum- 
stances. :; 

_ t In other words, it is requisite that the 
witness say (in Arabic) ‘‘Ash-hado, I tes- 
tify” or (in ‘Persian) ‘'Shahadit meyekoo- 
nam, I bear witness.’’ 


since it possesses the property of being bind- 
ing ; whence it is that it is restricted to’ the 
place of jurisdiction; and also, that the 
witness is required to be free, and a Mussul- 
man.—If, therefore, a witness should say. 
"I know,’ or" I know with certainty,” 
without making use of the word Shahadit, in 
that case his evidence cannot be admitted. 
With respect to the probity of the witness, 
itis indispensable, because of what is said 
in the Koran, ‘‘ TAKE THE EVIDENCE OF 
Two JUsT MEN;"’ and also, because the 
probity of the witnesses induces a probability 
of the truth. —whereas the want of it in the 
witness (indicated in his commission or pro- 
hibited actions) renders it ‘reasonable to 
suppose that he will assert falsehoods, and 
consequently induces a probabil ty of false- 
hood.—It is recorded, from Aboo Yoosaf, 
that an unjust* man, provided he be 
possessed of generosity, ought to be credited; 
because such a disposition renders it un- 
likely that he will either suffer himself to be 
suborned, or that he will wantonly assert 
a falsehood—The first opinion. however 
(namely, that the evidence of an unjust man 
is not to be credited), is the most authentic, 
—With respect to the use of the word 
Shahadit, it 1s indispensable, because all the 
passages in the Koran, relating to evidence, 
use this word; and there is also a strong 
degree of precaution in the use of it: for as 
it serves to express an oath, people will be 
more cautious of using it falsely. 

The apparent probity of the witnesses suf- 
fices, excepting in cases inducing punishment 
or retaliation. —Hanzera has said that the 
magistrate ought to rest contented with the 
apparent probity or a Mussulman, and 
should not scrutinize into his character in 
such a manner as to ‘give the opposite party 
an opportunity to scorn him; because the 
Prophet (according to a tradition related by 
Omar) has said, All Mussutmans are just 
with respect to evidence, excepting such as 
have been punished for slander ;’’ and also, 
because the probable character of all that 
profess the religion of Islam is an absti- 
nence from every thing prohibited by that 
religion ; and here it is necessary to rest 
satished with probability, as the attain- 
ment of certainty’ is impracticable,—In 
cases however, inducing ‘tetaliation or pun- 
ishment, mere pr: bability ıs not sufficient; 
and therefore a purgation of the witnesses 
must be made ; for punishment and retalia- 
tion are cases in which all possible pretexts 
of prevention are to be sought: it is there- 
fore requisite that, in such cases, the cha- 
racter of the witńesses be’:strictly investi- 
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*Arab, Fasik, This term is fully ex- 
plained elsewhere, (See: Vol. L. p. 26.) With 
respect to evidence, Fasik seems nearly to 
correspond with the term! infamous, as used 
by our lawyers, in treating of incompetent 
witnesses. (See Blackstone Book III. char. 
23.) 
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gated :—moreover, 
those instances. 

If, however, their probity be questioned, 
a purgation is required.—lF the defendant 
throw a reproach on the witnesses, it is in 
that case incumbent on the Kazee to institute 
an inquiry into their character ; because, in 
the same manner as it is probable that a 
Mussulman abstains from falsehood, as being 
a thing prohibited in the religion he pro- 
fesses, so also is it probable that one Mussul- 
man will not unjustly reproach another :— 
here, therefore, is a conflict between two 

robabilities ; and hence the necessity of the 

inquiry of the Kazee into the character of 
the witnesses, that he may discover which 
of the p:obabilities preponderates.—It is 
related as an opinion o° Aboo Yoosaf and 
Mohammed, that a scrutiny must be made, 
with regard to the witnesses, both openly 
and privately, in all cases whatever; since 
the decree of the Kazee rests upon proof, 
and proof rests upon the integrity of the 
witnesses. Besides, an inquiry into the 
integrity of the witnesses tends to preserve 
the decree of the Kazee from annulment ; 
be cause if he should pass a decree upon the 
probable character of the witnesses and their 
falsetood should afterwards be discovered, 
the said decree would be rendered null.— 
Several have alleged that this disagreement 
between Hancefa and the two disciples is 
founded on the difference of the times. In 
the present age, however, decrees are passed 
in this particular according to the doctrine 
of the two disciples. 

Nature of a secret.—A secret purgation is 
made by a Kazee writing a letter, private y, 
to a Mo. zkee or purgator (that is, a person 
whose business it 1s to inquire into the 
character of others), and describing to him 
the family and countenance of the witnesses, 
and likewise their place of abode; and th- 
purgator, in like manner, returning his 
answer privately to the Kazee, lest if it were 
known to the plaintiff, he might attempt to 
injure him. 

And an open purgation.—In an open pur- 
gation it is requisite that the Kazee summon 
together the purgator and the witnesses, and 
hear the examination himself — During the 
first age (that isin the time of the Prophet 
and his companions) an open purgation was 
practised : but in the present times a secreet 
one ig adopted. in order to avoid quarrels 
and contentions between the purgator and 
the witnesses ; for itis related as an opinion 
of Mohammed that an open purgation tends 
to sedition and contention. Some have said 
that it is requisite that the purgator report 
the witness not only to be just, but also 
free ; for a slave may be just, but his testi- 
mony is nevertheless invalid Others have 
said that his report of the integrity of the 
witness is sufficient; for his freedom is 
established [in probability] by his abode in a 
Mussulman country ;—and this is approved. 

Just-fication of a witness by the defendant. 
=fr is to be observed that, according to that 


doubt is preventive in 
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doctrine which maintains the necessity of the 
Kazee’s purgation of the witnesses, whether 
the defendant challenge their probity or not, 
the justification of them by the defendant is 
not of any weight; in other words, if he 
declare the witnesses of the plaintiff to be 
upright men, yet his word is not credited ; 
and such is the doctrine of the Zahir Rawa- 
yet, from Aboo Yoosaf and Mohammed. It 
is alo related, as their opinion, that the 
justification of the witnesses by the defen- 
dant is valid , under this condition, however 
(according to Muhammed), that there be also 
another justification for he holds that two 
are a'ways required, one being in no case 
sufficient —The reasoning on which the 
doctrine of the Zahir Rawayet proceeds in 
this particular, is that the defendant is, in 
the conception of the plaintiff and his wit- 
nesses, a liar, and his denial of the claim un- 
just and unfounded, but in which he never- 
theless perseveres. He is therefore incapable 
of appeasing as a purgator, since a purgator 
must be a person of integrity, according to 
all.—This proceeds on the supposition of the 
defendant having declared the witnesses to 
be just men, but that in the delivery of their 
testimony they had committed an error: or 
that they had been overpowered by forget- 
fulness. If, however, he declare that ‘‘they 
have spoken truth,’ or that ‘’ they are 
just men and true speakers,’ this amounts 
to an acknowledgment of the plaintiff's 
right, and the Kazee must in such case pass 
a decree against him,—not on account of his 
purgation of the witnesses, but of his acknow- 
edgment. 

One purgator suffices —ONE purgator is 
sufficient, and two are superfluous, according 
to Haneefa and Aboo Yoosaf. Mohammed, 
on the contrary, maintains that purgation is 
not valid unless performed by two,—-A simi- 
lar disyreement sub»ists between them, with 
respect both to tl e messenger who goes to the 
purgator on the part of the Kazee, and also 
the inte preter employed to explain and in- 
terpret the deposition of the witnesses.— The 
argument of Mohammed is, that as the power 
of the Kezee to pass a decree is founded upon 
the evidence of the probity of the witnesses, 
and as the evidence of their probity is founded 
upon purgation, it follows that plurality 1s in 
this instance requisite, in the same manner 
as probity,—or as, in cases inducing punish- 
ment, itis required that the witnesses be 
males.—The argument of Haneefa and Aboo 
Yoosaf is that purgation is not considered in 
the nature of evidence; whence neither the 
assembly of the Kazee. nor the use of the 
phrase Shahadit, are required as conditions 
with regard to it. Besides, the necessity of 
a plurality in evidenceis a mere matter of 
religion.—in other words, is founded on a 
passage in the Koran, in opposition to 
analogy ; for the truth of any assertion ob- 
tains an ascendancy from the declaration of 
one Just person, so far as relates to practice, 
as ıs evident from this circumstance, that 
many of the traditionary precepts which it is 
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necessary to follow, have been delivered by 
one man) :—and the nccessity of a plurality 
in evidence is contrary to analogy, the estab- 
lishment of such necessity in purgation, by 
inference from that rule, would be avsurd. 

A slave may be a purgator in the secret 
purgation —As the qualifications requisite to 
a witness are not required in a purgator, a 
slave is capable of being a purgator in a 
secret purgation In an oen purgation, 
however, the purgator must, according to all 
our doctors, be possessed of the qualifications 
necessary to a witness because of what is 
recorded by «hasaf, th.t “an open purga- 
tion is restricted to the assembly of the 
Kazee.’'--Lawyers have observed, also, that 
in the purgation of witnesses to whoredom 
four purgators are Necessary, according to 
Mohammed. 

Section 


Evidence is of two kinds:—that which 
occasions effect in itself—Tuer things which 
witnesses retain and bear testimony of, are 
of two kinds.—The ficst are those which pro- 
duce effect in themselves: such as sale, 
acknowledgment, usurpation, murder, and 
the sentence of a judge ; inall of which the 
effect results from the things themselves ; 
and consequently, whenever a person hears 
or sees anything of impnrtance relating to 
these matters, he may lawfully give evidence 
of it, without its being demanded from him; 
because in these cas s, immediately upon his 
hearing or seeing, he becomes acquainted 
with a circumstance which occasions effect 
in itself, and there is therefore no need of 
such evidence being demanded from him.— 
In such case, also, it is requisite that he 
deliver his testimony thus, “I give evidence 
that a certain person bought. &c.’’ and not, 
“evidence has been demanded from me, &c."’ 
because this latter mode of delivery is false 
If, however, a person from without a door, 
or from behind a curtain, hear any thing 
spoken by another that iš within, in that 
case he is not entitled to give evidence of 
the same ; and if he should attest it, the 
K .zee must not accept it, because it is il'egal, 
since, as vo ces are often similar, they cannot 
be distinguished with certainty. But if, 
having first entered into the house, he dis- 
cover that there is only one person within, 
and having then retired, and sat without the 
door, he hear that person make an acknow- 
ledgement, he may then lawfully attest the 
same, because in such case he acquires cer- 
tain knowledge. 

And that, the effect of which rests upon 
other evidence.—TuHeE second kind of things 
to which evidence relates, are those which do 
not occasion effect in themselves; such as 
testimony,* which does not occasion effect in 
itself: because, as it is mercly information, 
it admits the supposition of being either true 
or false and such things as are doul tful are 
not decisive proof.—Upon testimony being 
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given, therefore, the hearer does not imme- 
diately know that the right is proved; and 
consequently, if one person hear another 
give evidence of something, he is not em- 
powered to give evidence of the same unless- 
the witness desire him tə attest his evidence ; 
because evidence does not occasion effect in 
itself, nor until it be removed to the assembly 
of the Kazee.—Besides, as the attestation of 
the evidence cf another is an overt act with 
respect to that other, it is requisite that the 
other previously appoint this person his 
deputy ; and in the case in question this is 
hot -uppo ed.—In the same manner, also if 
a person hear another desire a third person 
to atte t his evidence, it is not lawful for 
him in such case to eive evidence of the 
same. because the original witness appointed 
another, and not him, his deputy ioc that 
purpose. 

The signature toa deed must not be attested, 
unless the witness rocollect the circumstance of 
signing ıt.—İFf a person see his own signature 
to a bill of sale, or the like he must not, merely 
on account of the sight of his signature, attest 
it, unless he otherwise recollect to have wit- 
nessed the said bill; since handwritings are 
often similar —Some have said that this ıs 
the doctrine of Haneefa; but that the tiwo 
disciples are of a different opinion. —Others, 
again, have said that all are agreed in its 
being unlawful to give the attestation mesely 
on the right of tae signature ; and that the 
only case of this kind in which there is a 
disagreement is that with respect toa Kazee ; 
for if he should discover, in his Dewan, or 
records. the evidence of any one, or a decree 
of his own, he may, in such case (according 
to the two disciples) pass a decree agreeably 
thereto, notwithstanding he have forgot the 
circumstance ; because the records of the 
Kazee ; being kept under his seal, are there- 
fore secured against alterations, and conse- 
quently afford certain knowledge —It is 
otherwise with respect to hills of sale or the 
like, because those, as being kept in the 
hands of others are not secured against 
alterations.—In the same manner, also, if a 
person recollect the place in which his evi- 
dence had been taken, without remembering 
the affair to which it related, it is the same 
as his seeing: his signature without remem- 
bering his subscription of it, and therefore 
he is not permitted to attest it :—and the 
same rule obtains where people in whom 
he places credit say to him, ‘‘you and we 
did formerly jointly attest such particular 
matter,” 

Evidence cannot be given on hearsay. 
except to such matters as admit the privacy 
only of a few.—It is not lawful for a person 
to give evidence to such things as he has not 
actually seen, excepting in the cases of birth, 
death, marriage, cohabitation, and the juris- 
diction of a Kazee, to all of which he may 
lawfully be a testimony on creditable hear- 
ay = Thie proceeds upon a favourable con- 
struction.—Analogy would suggest that it is 
not lawful for him to give evidence ir, those 
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cases also; because evidence is founded 
entirely on sight, from which knowledge is 
derived ; and as no certain knowledge can be 
acquired without sight, it follows that evi- 
dedce, in the cases above excepted, is not 
valid unless founded upon sight.— lhe reason 
for a more favourable construction. In this 
particular, is that these events are of such a 
nature as admit the privacy only of a few; 
—thus birth (for instance) is an event at 
which none is present but the midwife ; the 
authority of the Kazee’ is founded on the 
appointment of the Sultan, which is seen 
only by the Vizier, or at most a few others ; 
marriages and deaths are seen by but few ; 
and cohabitation by none. All these, how 
ever, are acts from which originate many 
important concerns. If, therefore, the reality 
of these things were not admitted upon 
hearsay evidence, many inconveniences 
would result: in opposition to cases of sale. 
or the like, where privacy is not required — 
It is to be observed that it is requisite, in 
these cases, that the information have been 
received from two just men, or from one just 
man and two women.—Soine have advanced 
that in cases of death the information of one 
man or one woman is sufficient, because 
death is not seen by many, since as it occa 
sions horror the sight of it is avoided. 

And it must be given i? an absolute 
ranney.—WHEN a person, in any of the 
above cases, gives evidence from creditable 
hearsay, it is requisite that he give it in an 
absolute manner by say ng for instance ; 
“i bear testim ny that A, is the son of B,” 
and not ‘‘I bear testimony so and so, be- 
cause I have heard it,’’—for in that case the 
Kazee cannot accept it ;—in the same manner 
as ifa person, having seen a thing in the 
hands of A, were to say. “This thing is the 
property of A.,” in which case his testimony 
is valid: but if he should state that ‘‘he 
gives evidence because he has seen the thing 
in the possession o` A.,” the Kazee could 
not accept his test mony.—So also, if a per- 
son see another siiting in the court of justice, 
deciding in a suit b tween plaintiff and de- 
fendant, it is lawful for him to give eviden e 
that ‘‘that person was a Kazee :’—or, if 4 
person see a man and woman dwelling in 
tte same house, and conducting themselves 
towards one another in the manner of hus- 
band and wife, he may lawfully give evi- 
dence of their being husband and wife; in 
the same manner as it is lawful f r a p:rson 
who sees a melon in the hand of another to 
give evidence that itis the property of that 
person, 

Evidence to the burial of a pe son amounts 
to evidence of his death.—IF a person say 
that he was present at the burial of another, 
or that he had read the funeral service over 
him this amounts to the same as an actual 
sight of the death, imsomuch that ıf he 
should explain to the Kazee the principle on 
which he gives his evidence. it will still be 
va'id. 

Wuat is above advanced, that “it is not 
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lawful for a person to give evidence to such 
things as he has not actually seen, excepting 
in the cases of birth, death, marriage, co- 
habitation and the jurisdiction of a Kazee,” 
is taken from Kadooree ; and from these par- 
ticular exceptions it may be inferred that 
hearsay evidence is unlawful in every other 
instance, such as Willa, charitable appro- 
priations, and so forth.—It is indeed related, 
as the last opinion of Aboo Yoosaf, that evi- 
dence from hearsay is lawful in a case of 
Willa; because Willa is equivalent to re- 
lation by consanguinity, as the Prophet has 
said “Waira is a connection like consan- 
guinitv '’—It is also related, as the opinion 
of Mohammed, that hearsay evidence is 
liwfull in a case of aporopriations ; for as ap- 
propriation continues to operate f r a long 
period of time, the laws with rcspect to it 
would be rendered null if hearsay evidence 
were not admitted to prove it.—Our doctors, 
however, argue that Willa is founded upon 
a relinquishment of right of property: and 
as, in bearing evidence to that, actual sight 
is required, it follows that itis in the same 
manner required with respect to a matter 
derived therefrom, namely Willa.—With 
respect to charitable appropriation, on the 
contrary, hearsay evidence must be admitted 
so far as regards the appropriation itself 
(such as where the witness says, “I attest 
this to be a wakf): but itis not admitted 
with respect to any conditional restrictions 
imposed by the appropriator; for although 
the appropriation itself be notorious yet the 
conditions of it are not so. 

A right of property may he attested from 
seeing an article in the possession of another. 
—IF a person see any article (excepting an 
adult male or female slave), in the hands of 
another, he may insuch case lawfully attest 
its being the property of that other, because 
possession argues property, since in all 
causes of property, such as purchase, sale, 
or the like, possession is the argument of its 
existence.—For instance; if a person sell 
any thing, his possession is an argument of 
the l gality of the sale; and in the same 
manner, also, the right of property is estab- 
lished in a purchase from the possession of 
the seller, and the right of property in an 
heir, from the possession of him from whom 
he inherits.—Hence, in giving evidenc: ofa 
thing being the property of another, it is 
sufficient to have seen it in his pos ession.— 
It is recorded from Aboo Yoosaf, that besides 
the sight of the possession, it is requisite 
that the witness verily believe the article to 
be the property of the possessor, insomuch 
that if he do not really think so he cannot 
lawfully attest on the possessor’s behalf.— 
Several of our doctors also remark that this 
explanation applies to the opinion of Mo- 
hammed, above related, respecting the legal- 
ity of attesting marriage, birth, and coha- 
bitation on hearsay ;—that is, that it islaw- 
ful for a person to attest any of these inci- 
dents upon hearsay, provided he believe it 
in his own mind, but not otherwise.—Shafei 
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has said that possession, together with 
'ransaction.* argues property (and many 
of the Haneefite doctors are also of this 
opinion) : because possession being of two 
kinds, namely, either in virtue of trust or 
of right of property, does not argue right of 
property unless when united with the per- 
formance of acts —Our doctors, on the other 
hand: argue that transaction is also of two 
kinds ; one, in virtue of delegation, and the 
other in virtue of original authority :~and 
hence the junction of transaction to posses- 
ston leaves still a doubt in regard to the pro- 
perty.—In short, ifa probable argument be 
adopted, possession is than sufficient ; but if 
a certain one be required, possession, even 
when joined to transaction could not be 
sufficient. —It is to be observed that the case 
here treated of admits of four statements. 

Where a person sees both the proprietor 
and the property, and is acquainted with 
both, —that is with the countenance and the 
family of the proprietor. and with the boun- 
daries of the property, which he sees him 
possess without strife ; and afterwards sees 
the samc thirg in the possession of another ; 
and the first proprietor appears to clam 
it;—in which case it is lawful for him to gne 
evidenee of its being the property of the first 
person, because of his having seen it in his 
possession. If. Where he se-s the property, 
and its limits, but not the proprietor :---and 
here also it ts lavful for him to give evidence 
of the property (upon a favourable construc- 
tion of the Law), because the proprietor is 
known, so far as regards his family, from 
hearsay. IIH Where he neither sees the 
proprietor nor the property ;—and, IV. 
Where he sees the proprietor but not the 
operty ; in both of which cases it is unlaw- 
ul to give evidence with regard to the right 
of property. 

And the right of property in a slave 
may also be attested on the same grond — 
IF a person see a slave, male or female, in 
the possession of another, and know the said 
person to be a slave, he may lawfully give 
evidence to such slave being the property of 
that other ;—for a slave not being his own 
master. and of consequence not entitled to 
go where he pleases, is apparently the pro- 
perty of that person in whose hands he re- 
mains. So also, if he should not know the 
person seen in the possession of another to be 
a slave. and being an infant, it should be 
incapable of explaining its own condition, 
he may in that case lawfully give evidence 
of its being the property of the possessor ; 
for an infant is not its own master.—But if 
the person seen be arrived at the age of 
maturity,—that is to say, be capable of ex- 
plaining his condition,—and he should not 
know whether he isa slave or not, then it is 
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not lawfut to give evidence of his being the 
property of the possessor, simply on the 
sight of the possession.— This is the reason 
of the exception, in the preceding case, of a 
slave arrived at the age of maturity ; and 
the ground ef ıt is that persons arrived at 
the age of matu ity are ina manner in their 
own possession ; and therefore the possession 
ot another, which indicates the right of 
property of that other, 1s not to be dis- 
covered from the simple sight —It is related 
asan opinicn of Haneefa, that even in this 
case evidence to the right of property may 
lawfully be given: but what has been before 
related is the most authentic doctrine. 


CHAPTER IlI, 


OF THF ACCEPTANCE AND REJECTION OF 
EVIDENCE 


The evidence of a blind man is inadmis- 
sıble.—Tue evidence of a blind man is not 
admissib'e -—Zaffer maintains that the evi- 
dence of a blind man is admissible wıth 
respect to matters in which hearsay prevails ; 
(and there is also one report of the doctrine 
of Haneefa to the same effect); because in 
such matters hearing only is required, and 
in the hearing of a blind man there is no 
defect. —Aboo Yoosaf and Shafei have said 
that the evidence of a blind man in these 
matters is lawful, provided he was possessed 
of sight ac the tim: of their occurrence ; for 
by means of that he acquires a certain 
knowledge, which he ıs a afterwards, notwith- 
standing his want of sight, capable of com- 
municating, as that depends entirely on the 
tongue, which in a blind man is not defec- 
tive; and it is in his power to show his 
knowledge of the person with regard to 
whom he gives the evidence, by a description 
of his birth and family.—Our doctors. on the 
other hand, argue that in the delivery of 
evidence there is a necessity to distinguish 
between the person for and against whom it 
is given; anda blind man is in:apable of 
doing this otherwise than by the voice; and 
this is attend-d with a doubt, which may be 
avoided, by the party producing a witness 
po sessed of sight.—With respect to the 
assertion of Snafei and Aboo Yoosaf, that ‘ it 
is ın his power to show his knowledge of the 
person with regard to whom he gives the 
evidence by a description of his birth and 
family,’’ it may be replied that this mode has 
been instituted for a definition of the absent, 
not of the present.—In short, in the the same 
manner as the evidenee of a blind man is 
inadmissible in cases relative to retaliation 
or punishments, so also is it inadmissible in 
all other cases whatever. — 

And if a persun give evidence, und become 
blind, a decree cannot issue upon it.—IF a 
person, having given evidence, shouli after 
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wards become blind previous to the passing 
of the decree, in that case (according to 
Haneefa and Mohammed), it not lawful 
for the Kazee to pass a decree thereupon : 
for the existence of tre competency of the 
witnesses at the time of passing the dacree 
ig. a necessary condition. as the validity of 
the evidence, at that time, constitutes the 
proof; and in the case here supposed the 
evidence has at that period become null. 
This case is therefore the same as if a wit- 
ness, after having given evidence, should 
either become insane, dumb, or unju‘t. in 
any of which cases the Kazee could not pass 
a decree upon the evidence so given.—It is 
otherwise where the witnesses, having given 
their evidence, either disappear or die; for 
in that case the Kazee may lawfully pass a 
decree upon it; because the competency of 
evidence is not annulled, but rather con- 
cluded, and rendered complete, by death; 
and absence does not destroy this com- 
petency. 

The evidence of a slave is not admissible. 
—Tue testimony of any person who is pro- 
perty,—that is to say a slave, male or 
female.—is not admissible: because testi- 
mony is of an authoritative nature: and as 
a slave has no authority over his Own person, 
it follows that he can have no authority 
over others, a fortiori 

Or of a slanderer.—'I HE testimony of a 
person that has been; unished for slander is 
inadmissible, even though he should after- 
wards Lave repented ; because Gop has said, 
in the Koran,—"BuT as TO THOSE WHO 
ACCUSE MARRIED PERSONS OR WHOREDOM, 
AND PRODUCE NOT FOUR WITNESSES OF THE 
FACT, SCOURGE THEM WITH FOURSCORE 
STRIPES, AND RECEIVE NOT THEIR TESTI- 
MONY FOR EVER; FOR SUCH ARE INFAMOUS 
PREVARICATORS,—EXCEPTING THOSE WHO 
SHALL AFTERWARDS REPENT.” —-The rejec- 
tion of his evidence, moreover, is included 
asa part of the punishment prescribed for 
the crime, as this tends to prevent the com- 
mision of it in future ; and as the rejection 
of his evidence is a part of the punishment: 
this effect must evidently remain after his 
repentance, on the same principle as the 
nunishment itself is not remitted although 
he repent, If ıt otherwise with respect to a 
person punished for any other crime; for 
the evidence of such a person is admissible 
after repentance, since the rejection of it, in 
regard to him, proceeded from the stigma 
»ttached to his offence, which is done away 
by repentance.—According to Shafei, the 
evidence of a person punished for slander is 
admissible, provided he have afterwards 
repented because Gop, in enjoining the re- 
jection of the evidence of such, has particu- 
larly excepted penitents——Our doctors, on 
the other hand, argue that the exception in 
the divine ordinance relates to that part of 
it which declares slanderers to be infamous 
prevaricators, and not to that part which 
declares them to be incompetent as witnssses. 
Penitence, therefore removes the stigma 
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from the character of such a pesson, but 
does not restore his competency to give evi- 
dence. 

But aninfidel slanderer recovers his com- 
petency as a witness upon embracing the 
faith —IF an infidel, who had suffered pun- 
ishment for slander, shouid afterwards be- 
come a Mussulman, his evidence is then 
admissible ; for although, on account of the 
said punishment, he had lost the degree in 
which he was befor qualified to give evi- 
dence (that is. in all matters that related to 
his own sect), yet by his conversion to the 
Mussulman faith he acquires a new com- 
petency in regard to evidence (namely, com- 
petency to give evidence relative to Mussul- 
mans), which he did not vossess before. end 
which is not affected by any matter that 
happened prior to the circumstance which 
gave birth to it. —It is otherwise with respect 
to a slave, who, having suffered punishment 
for slander, afterwards becomes free ; for 
his testimony is not admissible after emanci- 
pation ; because in his former condition of 
slavery he did not possess, in any degree, 
ability to give evidence, and consequently 
the punishment was incomplete, since it 
was impossible to subject him to any greater 
degree of discredit than what was before 
imposed on him ; the credit, therefore, which 
he would otherwise have acquired afterwards 
in virtue of his emancipation. if taken from 
him in order to complete the prescribed 
punishment 

Evidenez is not admitted in favour of 
relations within the de:ree of paternity.— 
Testimony in favour of a son or grandson, 
orin favour of a father or grandfather, is 
not admissible ; because the Prophet has so 
ordained.—Besides, as there is a kind of 
communion of benefits between these degrees 
of kindred, it follows that their testimony in 
matters relative to each other is in some 
degree a testimonv in favour of themselves, 
and is therefore liable to suspicion. 

Nor between an hnshand and wife, a master 
and his slave or an hirer and his hireling.— 
Tue Prophet has said, ‘* We are not to credit 
the evidence of a wife concerning her hus- 
band, or of a husband concerning his wife;* 


* This doctrine of the inadmissibility of 
the evidence of husband and wife in favour 
of each other prevails only amongst the 
Soonis [the followers of Omar], and has 
given rise to much contention with the 
Shiyas [the followers of Alee], who maintain 
the opposite doctrine —The origin of their 
di agreement on this occasion is thus related. 
—\he Proohet in the course of his wars 
having been presented with the village of 
Fattook by some Christians, who saw the 
impossibility of resisting his power, deter- 
mined to have divided it amongst his com- 
panions, as was his usual practice in regard 
to the spoils taken in war. He was after- 
wards, however, induced to give it to his 
daughter Fatima, in consequence of a reve- 
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or ofa slave concerning his master; or of a 
master concerning his slave; .r, lastly, ofa 
hirer concerning his hireling —The author 
of this work observes that by the term hirer 
(Ajeer], as used in this place, is to be under- 
stood (according to the explanation of the 
lawyers) a select scholar who considers an 
injury to his teacher as an injury to himself 
—others have said that it is understood to 
mean a person who lets out any thing by 
lease fora month or a year; for as, at the 
time of giving evidence, he is entitled to the 
rent, in return for the usufruct enjoyed bv 
the other, a suspicion arises of his having 
constit ted this p-rson his tenant merely 
with a view to procure his evidence —With 
respect to the evidence of a husban?! and 
wife concerning each other. Shafei maintains 
that it is admissible ; because the property 
of each is distinct and separate ; and also 
because distinct seisins are made, by each, 
of their respective property; whence it is 
that retaliation is executed upon either for 
the murder of the other.—and also, that 
either may be imprisoned for a debt due to 
the other.—Besides, the benefit which they 
mutually derive from each other's property 
is of no accouut, because the existence of 
such benefit isof an involved nature ;*—in 
the same manner as the evidence of a 
creditor in favour of his indigent debtor is 
admissible, notwithstanding he derive a 
benefit from it as this benefit is of an 
involved nature.—The arguments of our 
doctors upon this point are twofold First, 
the traditionary precept of the Prophet 
above quoted Szconoty, the benefit which 
from custom, the husband and wife derive 
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lation he received from heaven, en joining 
him not to give out of his own family what 
had been freely conferred upon him.—A fter 
his death it was seized upon by his successor 
Aboo Beker ; and when Fatima claimed it 
in consequence of the gift of her father, and 
produced her husband Alee, and her two 
sons, as witnesses, her claim was rejected by 
Aboo Beker, on the grounds of the testimony 
of relations in that degre having been 
declared inadmissible by the Prophet. This 
tradition, thus quoted bv Aboo Beker, has 
ever since amongst the Soonis occasi ned the 
inadmissibility of the evidence of husband 
and wife in favour of each other. The 
Shiyas, however (vho follow a contrary 
doctrine), mainta‘n that this pretended pre 

cept of the Prophet was purposely forged by 
the Khalif to defraud Fatima of her right ; 
and in support of his opinion they argue 
that if such a precept had existed, it could 
not have been unknown to Alee ; and that if 
he had known of it, he never would in such 


case have appeared asa witness in favour of 
his wife. 


*That is to say, is interwoven with, and 
necessarily arises from, the particular cir- 
cumstances of their relative situation. 
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from the property of each other, which 
occasions their testimony in favour of each 
other to be, in a manner, testimony in favour 
of themselves, and consequently liable to 
suspicion.— It is otherwise with respect to 
the testimony of a creditor in favour of his 
indigent debtor, because he has no power 
over the property of the debtor, whereas a 
husband and wife have such power from 
usage and custom. 

The testimony of a master cannot be ad- 
mitted in favour of his slave. —Tue testimony 
ofa master in favour of his slave is not 
admissib'e ; because of the tradition above 
quoted ; and also because, if the slave be 
not indebted to any person, such testimony 
is in every respect in favouro himself ;—or 
if, on the other hand, hz be indebted, «till 
the testimony of the master is in some respect 
in favour of himself, as the matter remains 
in suspense ; for if the master should choose 
to pay the deots, the testimony would be 
completely relative to himself, whereas it 
would not be so in any degree in case h 
sluuld permit the slave to be sold in liquida- 
tion of the debt ;—and as it is not known 
which mode he may follow, the testimony 1s 
therefore considered to be in some respect 
relative to himself.—lIt is to be observed that 
the evidence of a master in favour of his 
Mokatib is not admissible; for the reason 
here stated 

Nor of one partner in favour of another 
(relutive to their joint concern).—THE testi- 
mony of one partner in favour of another, 
in a matter relative to their joint property, 
is not admissible; because it is in some 
degree in favour of himself.—The testimony, 
however, of partners, in favour of each 
other, in matters not relating to their joint 
property, is admissible, because in it there is 
no room for suspicion. 

Testimony in favour of an uncle or brother 
is admitted. —TeEsriMOoNy in favour of a 
brother or an uncle is admissible, because 
the property and the immunities of these 
classes of relations are separate, and each 
has no power over that of the other, 

The testimony ıs not admissible of public 
mourners or singers —TueE testimony of 
women that lament or sing is not admissible, 
because they are guilty ot forbidden actions, 
inasmuch as the Prophet has prohibited these 
two species of noise.—(lt is to be observed 
that this case alludes to a woman who 
laments for the adversity of others, not for 
her own, and who hires herself out for that 
purpose,) 

Or of common drunkards ; or of falconers, 
&c.—Tue testimony of a person who is 
continually intoxicated is inadmissible, be- 
cause of his commission of a prohibited act. 
—In the same manner, also. the testimony 
of a person who amuses himself with birds, 
such as pigeone or hawks, is inadmussible ; 
because such amusement engenders forget- 
fulness ; and also because in the practice of 
it, he sees the nudities of strange women, he 
having occasion to sit on the top of his house 
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to fly these birds.—In some copies, instead 
of the amusement of Teyoor, or birds, that 
of Tamboor.* or musical instruments, is 
written, which alludes to public singers; 
and the testimony of a public singers is not 
admissible, because he is the occasion of 
assembling a number of people to commit a 
prohibited action ł 

Or of atrocious criminuls.—Te testimony 
of a person who has committed a great crime, 
such as induces punishment, is not admis- 
sible, because in consequence of such crime 
he is unjust. 

Or of immodest person.—THE testimony 
of a person who goes naked into the public 
bath is inadmissible, because of his com- 
mitting a prohibited action, ın the exposure 
of his nakedness. 

Or of usurers or gamesters.— THE testi- 
mony of a person who receives usury is 
inadmissible ;—and so, also, of one who plays 
for a stake at dice or chess,—because gaming 
in that manner is ranked in the number of 
great crime ;—and in the same manner, 
also, the evidence of a person who omits his 
prayers, from an attention to these games, is 
not admissible —It is to be observed, how 
ever, that simple playing at chess without a 
stake is not destructive of credit, since such 
play does not induce a want of integrity 
because all our Imams are not agreed in its 
illegality, Malik and Shafei havin: declared 
it to be lawful —It is recorded in the Mab- 
soot, that the evidence of an usurer isin- 
admissible only in case of his being so ina 
notorious degree ; because mankind often 
make invalid contracts ; and these are, in 
some degree, usurious 

Or of per ons guilty of indecorum.—Tie 
evidence of a person guilty of base and low 
actions, such as making water or eating his 
victuals on the high road, is not admissible ; 
because where a man is not restrained, by a 
sense of shame, from such actions as these, 
he exposes hims.lf to a suspicion that he 
will not refrain from falsehood. 


Or of free-thinkers, if they avow their senti- 
ments — THE evidence of a person who openly 
in veighs against the companions of the 
Prophct and their disciples isnot admissible, 
because of his apparent want of integrity.— 
It is otherwise, lowever. where a person 
conceals his sentiments in regard to them, 
because ir: such case the want of integrity 
is not apparent. 

The evidence of the sect of Hawa, and 
other heretics, admissible, but not that of the 
tribe of Khetabia.— THe evidence cf the sect 


es meee Ht eee 


#In the Arabic and Persian, the words 
Teyoor and Tamboor are written exactly 
similar ; and as they can only be distinguished 
from each other by the proper position of the 
diacritical points, they are therefore very 
liable to be confounded by the frequent 
omission of these points. 

tNamely, listening to music. 
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of Hawa*® (that s, such as are not Soonis) is 
admissible ; excepting, however, the tribe of 
Kherabia, whose evidence is inadmissible, 
for reasons that will be hereafter explained. 
—Shafei maintains that the evidence of no 
tribe whatever of the sect of Hawa is ad- 
missible, because the heterodox tenets they 
profess argue the highest degree of depravity. 
—Our doctors, on the other hand, argue that 
although their tenets be in reality wrong, 
yet their adherence to them implies probity, 
since they have been led to embrace them 
from an opinion of their being right ; and 
there is, moreover, reason to think that they 
will abstain from falsehood, because it is 
prohibited ın every religion. Hence the 
case isthe same as if a person should eat 
of an animal which had not been slain 
according to the prescribed form of Zabbah, 
because of its being lawful amongst his 
sect. It is otherwise where the basences:; 
proceeds from the actions, not from the 
belief. —With respect to the sect of Khetabia, 
it is to be observed that they are in a high de- 
gree heretics ; and amongst them it is lawful 
to bear positive testimony to a circumstance 
onthe grounds of another having sworn it 
to them. Some have said that it is an 
incumbent duty upon that sect to give evi- 
dence in favour of each other, whence their 
testimony is not free from suspicion 

Zimmees may testify concerning each other 
—THeE testimony of Zimmees with respect 
to each otheris admissible, notwithstanding 
they be of different religions.—Malik and 
Shafei have said that their evidence is 
absolutely inadmissible, because, as infidels 
are unjust,f it is requisite to be slow in 
believing any thing they may advance, Gop 
having said (in the Koran). WHEN AN 
UNJUST PERSON TELLS YOU ANY THING, BE 
SLOW IN BELIEVING HIM ;''—whence it is 
that the evidence of an infidel is not admitted 
concerning a Mussulman; and consequently, 
that an infidel stands (in this particular) 
in the same predicament with an apostate.— 
The arguments of our doctors upon this 
point are twofold —FirsrT, it is related of the 
Prophet, that he permitted and held lawful 
the testimony of some Christians concerning 
others of their sect.—SzconpLy, an infidel 
having power over himself, and his minor 
children. is on that account qualified to be 
a witness with regard to his own sect ; and 
the depravity which proceeds from his faith 
is not destructive of this qualification, be- 
cause he is supposed to abstain from every 
thing prohibited in his own religion, and 
falsehood is prohibited in every religion. 
It is otherwise with respect to an apostate, 


— = 
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*Anglice, the air; a derisive appellation 
given by the Soonis to the Shiyas.—Hawa, 
also, is used to express the sensual passions, 
whence the term Ahil Hawa signifies sen- 
sualists, or epictureans. 

tArab. Fasik; meaning, in this place, 
degenerate or depraved. 
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as he possesses no power, either over his own 
person, or over that of another; and it is 
also otherwise with respect to a Zimmee in 
relation to a Mussulman because a Zimmee 
has no power over the person ofa Mussul 
man —Besides, a Zimmee may be suspected 
of inventing falsehoods against a Mussulman 
from the hatred he bzars to him >n accou t 
n the superiority of the Mussu'mans over 

ım i 

OsBJecTIoN.—In the san: manier as there 
subsists an enemity betw2en Musvulmins and 
Z mmees, so also is there an eamity between 
the followers of other religions, saci as the 
Jews the Christians, and the Magians: it 
would follow, therefore, that amongst these 
the testimony of thoseof one religion cannot 
be admitted with relation to others of a 
ditferent religion; whereas it hath been 
declared admissible, 

RerLY, — Although the religions of these 
he different, yet none of them being under 
subjection to another, so as to engender 
reciprocal hatred ; there is no cause to suspect 
that they will invent falsehoods against each 
other. 

A Moostamin cannot testify concerning a 
Zimmee; but a Zimmee may testify con- 
cerning a Moostamin.—Tue testimony of an 
infidel Moostamin with relation to a Zimmee 
is not admissible, b:casue he has no power 
over the person of a Zimmee, as t e latter 
is a fixed resident in the Mussulman terri- 
tory. The evidence of a Zimmee, how-ver, 
is admissible with respect to an infidel 
Moostamin, in the same manner as the 
evidence of Mussul.nans with relation to 
them is valid. 

And Moostamins may testify concerning 
each other, being of the saneecountry —THE 
testimony of one Mboostamin is admissible 
with respect to another Moostamin, provided 
he be of the same country If, however, 
they be of different countries (such as a 
native of Russia and of Turkey) their testi 
monies with respect to each other are not 
admissible ; because this difference precludes 
the operation of their power over each other ; 
whence it is that they cannot inherit of each 
other. 

The testimony is admissible, of any one 
whose virtues preponderate —Tue testimony 
of him whose virtues exceed his vices and 
who is not guilty of great crimes, is admis- 
sible, notwithstanding he may occasionally 
be guilty of venial crimes.—What is here 
advanced is an explanation of the degree of 
integrity to which regard is paid in bearing 
evidence : and this explanation is approved ; 
for innocence with respect to great crimes, 
and a preponderance of virtue over vice, 
must necessarily be deemed sufficient, on this 
principle, that if any occasional commission 
of smaller crimes were destructive of testi- 
mony, the door of evidence would be shut, 
whilst the preservation of the rights of 
mankind requires that it should be kept 
open. 

And of such as remain uncircumcised from 


any justifiable cause.—Tue testimony of an 
Acklif (that is, of one who has omitted 
circumcision on account of old age, or for 
some other sufficient reason) is admissible, 
because the omission of this ceremony is 
not destructive of justice ;—excepting where 
it arises from a contempt of religion, or of 
the authority of the oral law by which it is 
enjoined, tor in that case integrity no longer 
remains 

Or of an eunuch.—TuHe testimony of an 
eunuch is a Imis.ible, becau.e Omar accepted 
the testimony of Alkia, who was an eunuch ; 
and also, because h2 has been deprived of 
one of his mzmbers by violence, and there- 
fore stands in the san: predicament with 
one who has been mutila ed 

Or of a bastard. —CHe testimony of 
bastard ts valid, because he is innocent with 
respect to the im noralıty of his parents. 
Imam Malik maintains that the testimony 
of a bastard is not to be admitted with 
respect to whoredom, as it may naturally be 
supposed he wishes as many others as possible 
reduced to the same level with himself, and 
his testimony tn a matter of this kind is 
therefore hable to suspicioa.—Our doctors, 
however, argue that the present question 
relates nerely to the point of integrity ; and 
if a bastard be a just man, there is no reason 
to suspect him of such a wish. 

Or of an hernaphrodite.—TuHe testimony 
of a hermaphrodite is admissible, because 
such a person i3 either a man or a woman, 
and the evidence of both is admissible 

Or of a viceroy.—THe testimony of a 
governor on the part of a sultan is admis- 
sible, according toa majority of the Haneefite 
doctors, provided he do not enforce oppres- 
sion ; but if he act oppressively his testimony 
is notadmissible Some have said that in the 
iatter case also his testimony is admissible, 
provided he be himself a man of generosity 
and character, and be not guilty of boasting 
and vain talk; because itis in such case 
natural to suppose that a regard for his 
reputation will prevent his asserting a false- 
hood ; and the dignity of his character will 
deter any one from offering him a bribe 

Two brothers attesting their father’s ap- 
pointment of un executor must be credited, if 
the exenutor verify their testimony; and the 
same of the attestation of two l-gatees. two 
debtors or creditors, vr two executors, to the 
sane effect.—Wuere two brothers attest 
that their father had appointed a particular 
person to be his executor, if that person also 
claim the same, their testimony is valid, 
upon a favourable construction.—but not if 
he deny the appointment.—Analogy would 
suggest that their testimony is not valid 
in either case (and a case where two lega- 
tees attest that the testator had appointed 
a particular person his executor,—or where 
two debtors or creditors of the deceased 
essert the same,—or where two executors 
attest the junction of a third person with 
them in the executorship,—is subject to th 
game analogy) :—becaugse their evidence is 
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in some degree advantageous to the witneses 
themselves, inasmuch as the advantage to 
be derived from it results to themalso The 
reason fora more favourable construction in 
this particular is that as it is the duty of 
the Kazee to appoint an executor where it is 
required, and where the death of the person 
is notorious, the evidence in question is ad- 
missible. inasmuch as it exempts the Kazee 
from this trouble, and not because it estab- 
lishes the proof of anything. —~It is therefore 
a substitute for the cast of a die, which saves 
the trouble of election 

Osjection.—Where there are two execu- 
tors, there is no occasion for the Kazce’s 
appointment of a third, and therefore 
theappointment of a thira, upo.a such a ground, 
is unwarrantable, 

Repty.—The two executors having ac- 
knowledged that the deceased had joined a 
third person with them, the Kazec is there 
fore required to confirm him, since, in con- 
sequence of such acknowledgment they can- 
not act without him. 

Ir is to be observed that where the debtors 
of the deceased attest the executorship of a 
particular person, their evidence is admis- 
sible, whether the death of the other be 
notorious or not, because such evidence is 
an acknowledgment affecting themselves ; 
and the death of the creditor is therefore 
established with respect to them, because of 
their acknowledgment. 

Attestation to a person’s appointment of an 
agent is not to be credited.—Ir two brothers 
bear testimony that their absent father had 
appointed Zeyd an agent for the receipt of 
debts due to him at Koofa, their evidence is 
inadmissible, whether Zeyd claim the said 
agency or not ;—-for the Kazee has no power 
of himself to appoint an agent in behalf of 
an absentee; and the evidence is not in this 
instance sufficient to warrant it, since it is 
liable to suspicion. 

A defendant’s impeachment of the integrity 
of witnesses is not credited, unless he state 
their commission of some specific crime —Ir 
a defendant reproach a witness with a thing 
which would impeach his legal integrity, 
but which does not involve any of the rights 
of the spiritual or temporal Law, and pro- 
duce evidence in supports of his assertion, 
the Kazee must not hear them, nor Pass a 
decree of the injustice of the witnesses ; 
because this injustice is a thing of a nature 
which comes not within the jurisidiction of 
the Kazee, inasmuch as it is not permanent, 
being removable by repentanze.—Besides, 
the evidence adduced in this case tends to 
lay open faults ;*—now the concealment of 
faults is incumbent, and the manifestation 
of them prohibited: as, therefore, a witness, 
in giving evidence or this effect, is himself 
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*By faults is here understood veniel tres- 
passes, such as might destroy the legal 
Integrity of a witness, but which do not 
amount to crimes, 
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guilty of irregularity, his testimony cannot 
be heard: for the manifestation of faults is 
admitted only where it tends to maintain 
the rights of others; and that is only in 
such cases as fall vithin the jurisdiction of 
the Kazee ;—but the case in question is not 
of that nature; and therefore the evidence 
cannot be admitted 

Or adduce evidence to the plaintiff's ac- 
knowledgment of their irregularity.—Ir, 
however, witnesses were to give evidence 
that the plaintiff had himself acknowledged 
the irregularity of the vitness. the evidence 
would in that case be valid : because acknow- 
ledgment is a thing woich falls w thin the 
jurisdiction of the Kaze. 

He is not allovel to adluce evidence to 
thei~ being hired by the plaintiff —Ir a de- 
fendant bring witnesses to prove that the 
plaintiff had hired his witnesses for ten 
dirms (for instance), such evidence must not 
be admitted : because, although it tend to 
prove something more than a mere irregu- 
larity, yet the defendant not being a regular 
adversary of the plantiff in regard to this 
matter, has no sight to establish it by evi- 
dence, since, with respect to this point, he is 
as it were a stranger. 

Unless his own property be involved.—Ir, 
however, the defendant be a regular adver- 
sary (as if, for instance, he should assert 
that the plaintiff had hired his witnesses to 
give evidence for ten dirms from property 
which he [the defendant] had put in his 
hands).—in that case the evidence he pro- 
duces in support of his allegation must be 
admitted : because the defendant, is in this 
instance a regular adversary of the plaintiff 
in a matter of property; and the proof in 
regard to the property necessarilv involves 
the proof of the reproach,-—-In the same 
manner also the evidence adduced by the 
defendant is admitted where he asserts that 
“he had compounded with the witnesses for 
a certain sum of money that they should 
withhold their testimony in support of such 
unfounded claim.—and that, havine accord- 
ingly paid the stipulated sum, they had 
nevertheless given their evidence, and he 
therefore prefers a claim for the sum paid to 
them ; ’’—-for here the proof with respect to 
the claim would also establish the proof of 
the reproach. Lawvers have observed that 
as the testimony of witnesses is admitted 
with respect to anv thing that falls within 
the jurisdiction of the Kazee, it follows that 
if the defendant bring witnesses to prove 
that the witness of the plaintiff is a slave, 
or that he has been punished for slander, or 
that he is a drunkard, or a slanderer, or a 
partner of the plaintiff,—in all these cases 
the evidence so adduced must be admitted. 

A witness’s immediate acknowledgment of 
mis-statement or omission, from apprehension, 
does not destroy his credit.—Ir a person givs 
evidence, and before moving from the place 
or, the Kazee passing a decree upon it, de- 
clare that “he had given a part of his 
evidence under the influence of apprehen-. 
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sion,” stul, ifhe be a person of character,* 
the deposed matter to which he adheres must 
be credited.—The term apprehension,t as 
here used, implies that a fault has been com- 
mitted, either by withholding part of th- 


a claimant is conformable to the claim, itis 
worthy of credit ; but not where it is repug- 
nant to it; because, in matters concerning 
the rights of the individual, the priority of 
the claim is requisite to the admission of 


evidence which it was incumbent to have | evidence; and this exists in the former in- 


mentioned, or by reciting, from forgetfulness, 


stance, but not in the latter, since in the 


something that was false —The reason of | former the object of evidence (namely. a 


admitting the evidence, in this case, is be- 


verification of the claim) is answered,— 


cause the apprehension probably arose from | whereas in the latter the evidence tends 


the awe excited by the assembly of the 
Kazee ; which is excused provided the per- 
son be just, and that he rectify his error in 
time.—It is otherwise where a person sepa- 
rates from the assembly of the Kazee, and 
afterwards returns and says. '‘I have omitted 
part of my evidence from apprehension ;” 
forin that case his evidence would not be 
admitted ; because there is reason to suspect 
a collusion with the plaintiff which requires 
that caution be used: and also, because al- 
though any addition or diminution, after the 
delivery of the evidence, be accepted, and 
either added to. or deducted from, the origi- 
nal evidence, provided thcy be made in the 
same meeting, still this is nct allowed in 
case of their being made at a different 
meeting. The same rule also holds witn 
regard to the mistakes of a witness in ex- 
plaining the boundaries of a house ;—as if 
he should say (for instance) the east instead 
of the west ; or in explaining genealogy, as 
if he should say (for instance) ‘‘Mohammed, 
the son of Axumip,"’ instead of ‘‘the son of 
ALEE ''—-It is to be observed that the expo 
sition of the law, in this case app'ies only 
to the addition, by the witness, of some cir- 
cumstance which may be in its nature doubt- 
ful ; for if it should be in no respect doubtful, 
then he may at any time afterwards, whether 
at the same meeting or not, lawfully add it to 
his evidence.—Thus if a witness omit the 
use of the word Shahadit, or the like, and 
afterwards declare this omission, it is in that 
case admitted, whe her it be at the same 
meeting or not,—provided he be a just man. 
—It has been related, as an opinion of 
Haneefa an‘ Aboo Yoosaf, that whatever 
addition or diminution a witness may make 
after the delivery of his evidence, shall in 
every case be admitted, although it be at a 
different meeting,—provided the witness be 
a just man. But the first doctrine is the most 
authentic, and decrees pass accordingly. 


CHAPTER III. 


OF THE DISAGREEMENT OF WITNESSES IN 
THEIR TESTIMONY. 


Evidence repugnant to the claim cannot be 
admitted.—WuerE the evidence adduced by 
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*Arab Adil: literally, a just person (in 
opposition to Fasik). a : eon 
Arab Tawaham 


and it is therefore 
at all were pro- 


to a falsification of it, 
the same as if no evidence 
duced * 

The witnesses must perfectly agree in their 
testimonv—THE concurrence of the wit- 
nesses, in words and meaning, is requisite, 
according to Haneefa.—If, therefore, one 
witness bear testimony to one thousand 
dirms being due, and the other to two thou- 
sand, no credit is to be given to either.— The 
two disciples are of opinion that the evidence 
is to be credited to the amount of one thou- 
sand dirms : and a similar disagreement also 
subsists ina case where one witness attests 
one divorce, and the other two or three 
divorces.--The arguments of the two dis- 
ciples are that the witnesses agree in the 
smallest amount (such as in one thousand 
dirms, or in one divorce): and one of them, 
besides his agreement in this amount, attests 
an additional quantity —Their evidence, 
therefore, must be admitted in the degre: 
in which they concur; and the testimony of 
one, so far as it relates to the excess only, 
must be rejecited.—The reasoning of Haneefa 
isthat the witnesses differ in words, and 
conscquently in meaning, since meaning 18 
extracted from words. Thus two thousand 
(for instance) can never be construed to mean 
one thousand, as the terms are essentially 
different.—In the case in question, therefore, 
the one thousand, and the two thousand, 
respectively; are attested by only one witness ; 
and the case is consequently the same as if 
their testimony had related to different 
articles,—as if one were to attest dirms and 
the other deenars, for instance. 

The witnesses may be credited to the smal- 
lest amount in which they agree both in words 
and meaning. —Ir a person claim a debt of one 
thousand five hundred dirms, and one of his 
witnesses bear testimony to one thousand, 
and the other to one thousand five hundred, 
in that case the testimony must be credited in 
the a.nount of one thousand dirms ;f for the 
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è To exemplify this case,—-suppose «a person 
were to claim the right of property in a house, 
on the plea of his having purchased it ; and 
his witness attest the right of property from 
its having been given to him ;—1n that case 
the evidence so given would be rejected. 

+The different between this and the pre- 
ceding case turns entirely on the terms in 
which the testimony is delivered; for in the 
case here considered the witness, In mention- 
ing one thousand five hundred, mentions the 
term one thousand, ` which so far coincides 
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witnesses concur in that amount, both in 
word: and meaning, as one thousand is 
mentioned by both, and five hundred is an 
additional part of the speech, which adds 
force to the former part, instea | of destroy- 
ing it — Analogous to this is one divorc: and 
one divorce and an half; or one hundred 
dirms and ore hundred and fifty dirms ; that 
is to say, in both these cases the evidence is 
admitted in the least degree, namely, In the 
degree of one divorce, and to the amount of 
one hundred dirms. —It would be otherwise 
if one witness should attest ten dirms, and 
the other fifteen ; because this is similar to 
the attestation of one thousand and two 
thousand, the effect of which has heen before 
stated. 

The evidence of a witness who attestsa 
larger sum than the claim amounts to is null. 
—In a case where one witness attests one 
thousand dirms, and the other one thousand 
five hundred, and the claimant expressly 
declares that only one thousand dirms is due 
to him, the testimony for one thousand five 
hundred is null, as being falsified by the 
claimant.* The effect is also the same where 
the claimant alleges one thousand dirms, and 
one of the witnesses attests one thousind, 
and the other one thousand five hundred ; 
for here also the claimant falsifies the testi 
mony of one of his witnesses, inasmuch as 
his claim is different from it. A conformity, 
therefore. between the claim and the evidence 
is indispensably necessary : and hence, if the 
claimant should say, “my original claim 
was one thousand five hundred dirms, but I 
received five hundred,” or ‘‘I exempted the 
debtor from five hundred ;’’ in that case each 
of the above-mentioned testimonies would 
be ciedited, because of their co formity with 
the claim. 

Evidence to a debt is not annulled bya 
‘subsequent declaration of part of the debt 
having been discharged —Ir two persons give 
evidence to a debt of one thousand dirms, 
and one of them afterwards declare that the 
debtor had paid five hundred dirms of it, 
still the evidence of one thousand dirms 
being due must be credited, and that of the 
five hundred having been paid must be re- 
jected. The reason of this is, that both wit- 
nesses agree in the debt of one thousand 
dirms, whereas one witness only attests the 
paym.nt of five hundred dirms ; and as two 
witnesses are requisite to establish proof, the 
testimony in the first instar.ce is therefore 
admitted as proof ; and the additional decla- 
ration (of one thousand dirms having been 
paid) is rejected —It is related as an upinion 
of Aboo Yoosaf that in this case the claimant 
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with the testimony of the other witnesses ;— 
whereas, in the former instance, the witnesses 
coincide only in the term thousand, which is 
not perfectly definite. 

*Consequently the claimant must pro- 
duce another witness, as two are required to 
establish his claim 
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is entitled only to five hundred dirms, be- 
cause the sum of the testimony of the witness 
who attests the payment of five hundred 
dirms is, that the debt in fact amounts only 
to five hundred. The above explanation, 
however, isa full refutation of this opinion. 
It is to be observed that when the witness 
is informed of any partial discharge of the 
debt (as in the case, for instance, of five 
hundred out of the thousand). he must not 
bear testimony to the debt of one thousand 
until the creditor make an acknowledgment 
of tne receipt of five hundred : for otherwise 
he would be considered as aiding the injustice 
of the creditors. In the Jama Sagheer it is 
related, that if two persons attest a debt of 
one thousand dirms due by Omar to Zeyd, 
and one of them afterwards bear testimony 
to Omar having paid five hundred of it, and. 
the claimant deny the same,—in that case 
their evidence of the debt, in which they 
both agree, must be credited ; and the single 
testimony of one, with regard to the pay- 
ment, must be rejected. Tahavee reports it 
as an opinion of our doctors, that the evi- 
dence to the debt is not to be credited (and 
Ziffer has adopted this opinion) ; because 
the claimant contradicts tha testimony of the 
payment. To this, however, it is answered, 
that although the claimant do contradict 
this latter testimony, yet he does not con- 
tradict the first evidence, which is established 
in its validity by the concurrence of two. 

The evidence of witnesses who agree with 
respect to fact and time, but differ with re- 
spect to place, must be rejected.—Ir two per- 
sons bear testimony that a certain person 
had killed Zeyd, on the festival of the sacri- 
fice, at Mecca : and two others bear testimony 
that the said person had killed Zeyd, on the 
same day. at Koofa ; in such case, if all these 
witnesses be assembled at the same time, in 
the presence of the Kazee, the whole of their 
testimonies must be rejected ; because, of the 
evidence of the two patties, it is undoubtedly 
certain that that of one of them must be 
false, and there is no criterion to ascertain 
to which the preference belongs.—If, on the 
contrary, the evidence of one of these parties 
precede that of the other, and the Kazee in 
consequence pass sentence, and afterward 
two others exhibit evidence of a different 
nature, in that case the Kazee must not 
admit the evidence of the latter, because the 
first evidence, in virtue of the issue of the 
decree consequent upon it, acquires a supe- 
riority over the latter, which prevents its 
annulm nt. 


Evidence to the theft of an animal is not 
annulled by a difference between the witnesses 
with respect to the colour, but it1s so bya 
d ference with respect to the sex.~Ig two 

ersons attest the theft of a cow, but differ 
in regard tothe colour of it, their evidence 
is nevertheless valid, and the hand of the 
thief must in consequence be cut off. If, on 
the contrary, one of the witnesses declare 
the animal to be a cow, and the other allege 
that it is a bull, their evidence, in such case, 
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it not ad nissible, and the hand of the thief 
must not be cut off.—This is the doctrine of 
Haneefa—The two disciples maintain that 
the thief is not to suffer mutila ion in either 
case. Some have said that this disagreement 
proceeds on the supposition of the attested 
colours being in some degree similar, such as 
red and black, and not where they differ 
completely, such as black and white. Others 
again have said that it subsists in all cases 
where the witnesses differ with respect to the 
colour. The reasoning of the two disciples 
is, that the theft of a black cow is different 
from that of a white cow; in other words, 
they are two distinct animals ; and hence the 
due quantity of evidence (namely, that of 
two witnesses) does not appear with respect 
to either allegation of theft —It is therefore 
the same as if two persons were to testify 
that a certain person had usurped the cow of 
such a person, but to disagree with respect 
to the colour of the cow ;—in which case the 
evidence of both would be rejected; and so 
also in the present instance, a fortiori, be 

cause the penalty annexed to theft (namely, 
amputation) is of a most grievous nature 
Hence a difference of the witnesses with re- 
spect to the colour is the same as a difference 
with respect to the gender —The argument 
of Haneefa is, that in a case of differenae 
between the witnesses concerning the colour 
of the animal, it is possible to reconcile the 
contradiction by supposing the w.tnesses to 
have viewed the cow from a distance, and 
in the night time, since thefts are most 
commonly perpetrated at that reason ;—and 
colours are of a deceptious nature ; —cattle, 
moreover, are often pye-balled ; and it is 
therefore possible that the cow may be black 
on one side, which fwas seen by one of the 
vitnesses, and white on the other side, which 
was seen by the other witness.—It is other- 
wise in a case of usurpation, since that most 
commonly happens in the day-time, and 
consequently the fact is most probably seen 
in the light, and near at hand. Jt is also 
otherwise with respect to the sex of the 
animal, since two sexes cannot unite in the 
same creature, Besides, a knowledge of the 
sex requires a close inspection, and hence the 
case does not admit of uncertainty. 

Evidence to prove a contract is annulled 
ly any difference with respect to the terms of 
the contract —IF one person attest that Zeyd 
had purchased a slave for one thousand 
dirms, and another that he had purchased 
t esaid slave for fifteen hundred dirms, in 
that case the evidence of both is null: be- 
cause the object of the evidence is to estab- 
lish a cause of property, namely, the con- 
tract of sale: but the mention of two prices 
necessarily implies the existence of two con- 
tracts; and the proof of either of these is 
defective, as there is only one witness to 
each Th:s case proceeds on the supposition 
of the buyer being the plaintiff; but the 
effect is the same in case of the claim having 
been made by the seller ;—and it matters 
not whether, of the two sums attested, the 
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plaintiff claim the largest or the smallest ; 
because the proof is defective on either sup- 
position, for the reason already explained.— 
The same rule also holds with respect to a 
contract of Kitabat : that is, where a Mokatib 
and his master disagree with respect to the 
amount of the ransom or consideration of 
Kitabat, and the two witnesses likewise dis- 
agree in their testimony, the evidence, in 
such case, is null, since the evidence, in 
(namely, the establishment of the contract of 
Kitabat) is defective, for the rcasons already 
explained ;—and this, whether the master or 
the slave be the plaintiff If is also the 
same with respect to Khoola, manumission 
for a compensation, and composition for wil- 
ful murder, provided the claim be preferred 
by the wife, the slave, or the murderer :—- 
because in all these cases the object of the 
evidence is the same (name y, the establish- 
ment of the existence of a contract), and 1s 
defeated by any disagreement of the wit- 
nesses.—But if, in any of’ these cases, the 
claim be preferred by the opposite party, ıt 
then becomes equivalent to a case of deut, 
and the law takes place accordingly.—Thus, 
if the claim be for one thousand five hundred 
dirms, and one of the witnesses declare it to 
be one thousand, and the other one thousand 
five hundred, in that cage, according to all 
our doctors, a decree must be given for one 
thousand dirms,—If, on the contrary, the 
claim be for two thousand dirms, and one 
witness attest to one thousand. and the other 
two thousand, in that case nothing can be 
decreed, according to MHaneefa; whereas, 
according tot e two disciples, one thousand 
must be decreed. —The principle on which 
these cases resemble debt is, that the pardon 
for murder, the freedom of a slave, or the 
divorce of a wife, 1s established by the 
acknowledgment of the person to whom each 
of these rights appertain.—Hence, in such 
case, his claim of debt only remains, and 
there is no occasion for the proof of the con- 
tract,—In the case of a pledge, if one witness 
attest that ıt was pawned for one thousand 
dirms, and the other that it was pawned for 
one thousand five hundred, and the clain be 
preferre by the] pawner, the evidence is in 
that case inacmissible ; because the pawner 
has no advantage in preferring such a claim, 
since he cann t resume his pawn until he 
pay the debt opposed to it.—His_ claim, 
therefore, is not regarded; and such being the 
case, the evidence he adduces is, as it were, 
evidence without a claim: and evidence 
without a claim is inadmissible.—If, on the 
contrary; the claim be preferred by the 
pawnholder, it is the same as a claim for 
debt.—In a case of hire, if one witness tes- 
tify to one thousand dirms, and the other to 
one thousand five hundred, then, provided 
this difference happen at the beginning of 
the term of hire, it is analogous to a similar 
difference concerning a sale; but if it hap- 
pen after the expiration of the term, and 
the claim be preferred by the hirer, it is a 
claim of debt. 
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Except tt regurd awoman’s d. wer when 
she is entitled to the smallest sum testified.— 
In a case of marriage. if one of two witnesses 
testify to a dower of one thousand dirms, and 
the other to a dower of fiftcen hundred, the 
dower is established in the amount of one 
thousand dirms, according to Haneefa, 
whether the claim be preferred by the 
husband or wife, and whether it be for the 
smallest or greatest of the attested sums, 
This is according to a favourable construc 
tion. The two disciples, arguing from ata- 
logy maintain that the evidence is totally 
inadmissible.—(It, is however, recorded in 
the Amalee, that thc o2:nton of Aboo Yoosaf 
in this instance, a:cords with that of 
Haneefa.)—The reasoning of the two dis- 
ciples, in support of their opinion, is that 
the disagreement of the witnesses with re- 
gard to the amount of the portion is in fact 
a disagreement with regard to the marriage 
contract, since the object of both is the 
establishment of a cause, namely, the said 
contract ;—the disagreement in this instance. 
therefore, is analogous toa similar disagree- 
ment with regard to sale-—The reason for a 
more favourable construction of the Law in 
this particular, as adopted by Haneefa, if 
that property, in the case of marriage, is 
merely a subordinate point. the original 
object of it being to legalize generation, to 
unite the sexes, and toendow the man with 
a right in the woman’s person. Now as 
there is no d fference whatever upon these 
points, they are accordingly established in 
the first instance ; and if any disagreement 
then occur concerning the subordinate or 
dependant point the smallest sum attested 
is decreed, since to that amount both wit- 
nesses agree.— What is here advanced, that 
the case is the same ‘‘whether the claim be 
for the smallest or for the greatest artested 
sum,” is approved.—Some of the learned 
have said, that the difference of opinion 
between Haneefa and the two disciples pro- 
ceeds only cn the supposition of the claim 
having been preferred by the woman: for 
that, in case of the claim being made by the 
husband, they are all agreed in regard to the 
inadmissibility of the evidence; since his 
object can only be the establishment of the 
contract, whilst the object of the woman 1s 
the property.— Others again have said that 
this difference of opinion obtains in either 
case; and this is approved. 
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CHAPTER IV. 
OF EVIDENCE RELATIVE TO INHERITANCE. 


Evidence must be adduced to prove the 
death of tthe tnheritee and the right of the 
heirs, before inheritance can take effect — 
Ir is a rule, if an inheritee’s* right 
of property in any thing ‘be proven, still 


* Meaning, the person from whom inheri- 
tance is derived. The translator is aware 
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decree cannot pass in favour of the heirs, 
until proof be adduced of the death of the 
inheritee, and of their right of heritage,— 
This rule obtains with Haneefa and Moham- 
med. Aboo Yoosaf maintains that the thing 
must be immediately decreed to the heir; 
for he alleges that the property of the heir 
is, in fact, the property of the inheritee, a: d 
consequenty that evidence to the inheritee’s 
right of property in any thing is, in fact, 
evidence to his heir’s right of property in 
that thing.—Haneefa and Mohammed, on 
the contrary, allege that the right of the 
heir is inchoate and extant de novo, with 
respect to all the rules to which the inherited 
property is subject (whence it is that a 
course of abstinence is enjoined upon an 
heir, with regard to an inherited female 
slave,—and likewise, that whatever a poor 
inheritee may have received by way of 
charity is lawful to his rich heir); and the 
right of an heir being inchoate and extant 
de novo, it is indispensable, in such case, 
that the witnesses bear testimony to the 
shifting of the right from the inheritee to 
the heir,—in other words, that they attest 
the inheritee to have died, and to have left 
the article in question as an inheritance to 
his heirs. 

It suffices that the witnesses attest either 
the pronerty 'r possession of the inheritee at 
the time of his decease—Tury deem it 
sufficient, however, in order to prove the 
shifting of the right of property, that the 
Witnesses attest that ‘‘the thing in question 
Was the property of the inheritee at the 
Period of his death ;'' for then the shifting 
1s established from necessity ;—and in the 
same manner, it suffices if they attest that 
“it was in the keeping and possession of the 
inheritee at the time of his death;’’ for 
alth-ugh the possession of an article may 
have been in virtue of a deposit, or of usur- 
pation, yet the pos ession at death, in either 
case, is in fact a poSsession in virtue of the 
right. because of the obligation of responsi- 
bility which then takes place :—in a case of 
usurpation evidently ; and also in a case of 
deposit,* because of the death of the trustee 
without any explanation ;—in other words, 
ifa trustee should die, without explaining 
that a particular thing in his possession is 
the deposit of a particular person, it occa- 


that this term is not sanctioned by authority. 
Anecestor being the phrase generally used in 
our liw-books.—The nature of the Mussul- 
man laws cf inheritance, however, renders 
it necessary to adopt some term of more 
general import, since, according to these, 
inheritance may either ascened or descend.— 
The translator, therefore, has adopted this 
term, both in order to avoid the inconve- 
nience of a perpetual pariphrasis, and also 
because it literally expresses the sense of 
the Arabic term Mawris. signifying ‘‘in- 
herited from.” 
* See Deposits. 
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sions responsibility, because the trustee, in 
ying without explaining the case, was most 
certainly guilty of a want of care of the de- 
posit; and a want of care ofa deposit isa 
transgression with respect to the deposit, 
which induces  responsibility.—Evidence, 
therefore, of a thing being in the possession 
of a certain person at his death, is equiva- 
lent to evidence of its being his property. 
_An heir may recover an article in posses- 
ston oy another by proving it to have been 
the property of his inheritee, or a loan or 
deposit from him.—Havinc thus explained 
the tenets of each of four doctors upon this 
subject it follows that if witnesses were to 
give evidence that a particular house was in 
th possession of a certain man at his death, 
the evidence so given must be admitted 
with respect to the claimant being the heir 
ofthe deceased. In the same manner also 
the testimony of witnesses must be admitted, 
where a person adduces evidence to prove 
that a particular house. in the possession of 
a certain person, was the property of his 
father, and that his father had lent it, or 
had delivered it in deposit to the person then 
possessing it. In this case, therefore, the 
said person is entitled to take the house 
from the present occup er, without being re- 
quired to prove, by witnesses, that his father 
had died, and that the said house had been 
left to him inheritance.—This ; according 
to the tenets of Aboo Yoosaf, is evident :— 
and so also according to the tenets of 
Haneefa and Mohammed ; because, in the 
case in question, it has been shown, by 
the testimony of witnesses, that the father 
was in possession at the time of his death, 
inasmuch as the possession of a borrower 
or trustee is equivalent to his own pos- 
session: and on this account there is no 
necessity for proving the shifting cf the 
property to the heir, since that is conse- 
quence of the proof of the possession, as has 
been already explained.—lIt is to be observed 
that the law is the same where, under these 
circumstances, the claimant asserts the pos- 
session of the other to have been in virtue 
of a lease : because the possession of a lessee 
is equivalent to the possession of the lessor. 
The right to an article is not established by 
evidence to the former possession of it.—IF 
a person claim a right of property to a house 
in the possession of another, and the testi- 
mony of the witnesses produced by him 
should run in this manner, ‘we testify that 
the said house was in the possession of the 
claimant one month ago.’’—such evidence 
must not be admitted.--This is the doctrine 
of the Zahir Rawayet. It is related as an opi- 
nion of Aboo Yoosaf. that the evidence, in this 
case, is a admissible ; because possession is an 
object in the same manner as property ; and 
as the testimony of the witnesses would 
have been accepted, in case they had said 
that the house in question was the property 
of the claimant one month ago, it follows 
that it must be admitted in this case also 
— Besides, ifthe witnesses had deposed that 
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the other had taken the house from the hands 
or possession of the claimant, their evidence 
would have been admitted, and the claimant 
would. in consequence, have been put in 
possession of the house. The doctrine of. 
the Zahir Rawayat, in this particular, has 
been adopted by Haneefa and Mohammed ; 
and the arguments in support of it are two- 
fold.—First, the seisin of the present pos- 
sessor is actually seen with the eye ; whereas 
that of the claimant, which formerly existed, 
is only heard from the tongue of the wit- 
neesses ; and knowledge from hearsay can 
never be put in competition with that from 
actual sight.—SeconpLy, the evidence, in 
this case, relates toa matter of uncertainty ; 
since the former seisin of the claimant, not 
being definitely known, admits of three 
suppositions, as it may have existed in 
virtue either of right of property, of de 
posit, or of usurpation; and where the 
point is of so uncertain a nature, it isim- 
possible to pass a decree upon the possession. 
It is otherwise where the witness attest the 
right of property, as that admits not of 
various suppositions ;—or, where they attest 
that the house had been taken from the 
claimant ; because this is a matter of cer- 
tainty, of which the law is known, namely, 
the obligation of restitution, or of replacing 
the thing, as it formely stood, in the pos- 
session of the claimant. 

Unless the defendant acknowledge such 
former possession.—Ir the possessors of the 
house should himself acknowledge the for- 
mer possession of the claimant, in that case 
a decree must pass for restoring the claimant 
to his possession ; for the uncertainty with 
regard tothe subject of an acknowledgment 
is no bar to the validity of the acknowledg- 
ment itself. 

Or two witnesses attest his having made 
such acknowledgment —IF two persons attest 
the acknowledgment of the defendant, that 
"the thing in his possession had formerly 
been in the possession of the claimant.” the 
article in question must in that case be re- 
stored to the claimant ; because, although the 
subject of the acknowledgment be a matter 
involved in uncertainty, yet the evidence 
here relates, not to it, but to the acknow- 
ledgment itself, which is a matter of cer- 
tainty ;—and the uncertainty in the subject of 
it is no bartothe decree of the Kazee since 
he may afterwards desire the acknowlecger 
to explain the nature of the uncertaintly. 


CHAPTER V. 
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OF THE ATTESTATION OF EVIDENCE 


Attestation of evidence is ddmitted in ali 
matters not liable to be affected by doubt.— 
An attestation of evidence is admissible in 
all such rights as do not drop in consequence 
of a doubt because there isa necessity for 
this, since it may happen that a witness, 
from various causes (such as sickness), may 
not be able to give his evidence in persan ; 
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whence, if an attestaton of his evidence 
were not admissible, the rights of mankind 
would often be destroyed. There is, how 
ever, a degree of doubt attending it: be- 
cause the secondary witiess in such rase, i 
merely a substitute for the p‘imiry witness ; 
—and if there be many gradations between 
him andthe primary, the suspicion of fals 
hood b*comes stil stronsg:r. -Thre is, mo e 
over, a possibility of avoiding this exp> 
dient, by desiring the party to produc.:, 
independent of the wituess whose attendan e 
is impracticable, some other who is aloo 
a primary witness —An attestation of evi 
dence, therefore, is never admitted wher. it 
tends to establish a matter which is repelled 
by the exist-nce of a doubt, such as panish 
ment or retaliation 

The attestation of the same two witnesses 
suffices to prove the evidence of two. —-Tu1e 
attestation of two men with regard to th: 
evidence of two others is valid. Shafei 
maintains that the evidence of four men is 
necessary to authenticate that of two men; 
because, in his opinion, two secondary wit- 
nesses are equivalent to one principal, in the 
same manner as two women are equivalent 
toone man. Thearguments of our doctors 
in support of their doctrine upon this puint 
are twofold :—First, Alee has declared that 
an attestation of the evidence of one man ıs 
not admissible unless attested by two — 
SECONDLY, the stating the evidence of a 
principal or original witness is included ın 
the number of rights. If, therefore, two 
men testify to the evidence of a principal 
witness, and afterwards testify to the evi 
dence of another principal witness, both 
evidences are valid. nor is it required that 
the evidence of each principal witness should 
be testified by two separate secondary wit- 
nesses. 

But the evidence of each must be attested 
bythe two respectively THe attestation of 
one person tothe evidence of one witness ts 
not admissible, because of the opinion of 
Alee, as before quoted.—Malik admits the 
attestation of one person to the evidence of 
one witness —The precept of Alee, however, 
is in proof against him —Besides, the evi- 
dence of one principal witness is included 
amongst the number of rights, and there- 
fore requires to be proved by two witnesses. 

The attestation must be at the desire of the 
primary witness, who must state the terms of 
his testimony to the attesting witness.—IT is 
requisite that the principal witnees desire 
the secondary to bear testimony to his evi- 
dence, after the following manner —‘‘Bear 
testimony to my evidence, which is, that A. 
the son of B, has made an acknow!edgment 
before me to a particular effect, and has 
desired me to attest the said acknowledg- 
ment.’’—The reason of this is that the se- 
condary witness isa ceputy of the principal, 
and it is therefore necessary that he appoint 
him his agent, and desire him to bear evi 
dence in the manner above related.—It is 
also requisite that the principal give his 
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evidence to the secondary, in the same 
manner as he would have done in the as- 
sembly of th: Kazee, in order that he [the 
secondary] may report the same literally, in 
that assembly —It is to be observed, how- 
ever, that if the principal should not men- 
tion that ‘‘A, the son of B. had called him 
10 witness his acknowledgment,” still his 
attestation is valid; becaus: whoever hears 
another make an acknowledgment may law. 
fully give evidence of the same, although 
the acknowlejiger should not have desired 
him to bear testimony 

Form of an attestation.--[T is requisite 
that a secondary witness del.ver his testi- 
mony in the following maaner :—''Zeyd has 
called upon me to attest his cvide ce that 
Omar has made an acknowledgment before 
him to a particu'ar effect, and that he had 
desired him to bear testim ony to h's evidence 
of the said acknowledginent.’’- All this is 
required, becaus: it is necessary that a 
secondary witness recite the substance of 
the evidence of the principal, and specify 
that he had called upon him to bear testi- 
mony to it 

A person cannot attest the attestation of 
another, unless that other desire him so to do. 
—Ir Omar hear Z yd assert that a particular 
person had desired him to bear testimony to 
some circumstance, it 1s not in that case 
lawful for Omar to attest the said evidence 
of Zeyd, unless Zeyd should have particularly 
called upon him to attest thc same; because, 
in the attestation of evidence. that of having 
heen called uncn to attest it is a necessary 
condition. This is according to all our 
doctors :---according to Muhammed, because, 
in his opinion; the decree of the Kazee passes 
on the strength of both evidences; that is, 
of the principal and the secondary ; and also 
because both of them are liable, in an equal 
degree, to the penalty in case of a recession 
from their evidence: -and according to 
Haneefa and Aboo Yoosaf because, in their 
op nion, a repetition of the evidence of the 
principal witness before the Kazee is neces- 
sary for the establishment of proof; and 
therefore the circumstance which establishes 
the proof ought to be explained. 

Attestation is admitted only in case of the 
death. absence (ata distant place), or sickness 
of the primary witness.—TuHe attestation of 
evidence is not admissible excepting where 
the priocipal witness have died, or have 
departed toa distance of three days journey 
or upwards, or are so sick as to be unable to 
attend at the assembly of the Kazee.—The 
reason of this is that the attestation of evi- 
dence is admissible only from necessity ; and 
this necessity exists only where the principal 
witnesses are unable to give their testimony 
personally, which inability exists in all these 
cases.—It is to be observed, that, in case of 
the absence of the principal witnesses, the 
distance must be estimated by the time re- 
quisite to travel it; because the incapability 
of appearing to give evidence is founded on 
the distance, which the Law estimates from 
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the length of time. It is related, as an | If two men bear testimony to the evidence 
opinion of Aboo Yoosaf, that if the absent | of two others, to this effect, that “a certain 
person be at a place so situated as that, | woman, the daughter of a native of Samar- 
having occasion to appear in the assembly | cand, has made an acknowledgment of one 
of the Kazee in the morning, he could not | thousand dirms in favour o Zeyd,” —and 
return to his family that day, in that case it | these secondary witnesses further declare, 
is lawful to accept, for the preservation of | that the principals had informed them, that 
the rights of mankind, an attestation of his | they knew the person of the woman,—and 
evidence. Lawyers, however, remark that | the plaintiff producea woman, and the se- 
the tormer doctrine ıs the most authentic, condary witnesses declare that ‘‘they do not 
as in this latter case there is no great incon- | know whether she is the woman in question 
veniency ; and Aboo Leys has also given this | or not,” —in that case the plaintiff must be 
expositiun upon the point. desired to produce two witneses to testify 
The attesting witnesses may appear as | the woman’s identity ; for here the evidence 
purgators on behalf of the primary wit- | of the witnesses tends to prove the claim 
nzsses—— Une Justification of the original | upon an ur certain person, whereas the plain- 
witnesses by the secondary is admitted, | iff claims his right froma person specific 
because they are capable of being purgators | and present ; and hence a doubt arises, to 
—ln the same manner also, the justification | remove which it is requisite to ascertain the 
of one witness by another witness is valid, | person. 
for the like reason; ana also because the And so also. with respect to the simits of the 
effect of it ıs advantageous to him, since the | claim.—ANaLoGous to this is a case where 
Kazee will :n consequence of it passa decree | two witnesses be r testimony the two evidence 
It 1s hkewise to be observed, that this degree | of two others, that '' a certain person sold a 
ot advantage does not subject a just man to | piece of ground circumscribe | by particular 
any degree of suspicion : in the same manner | boundaries, and the price is due by the pur- 
as he lies not under any suspicion from the | chaser ; '’—for here it is requisite to produce 
deliv ery of his own evidence. A just man | two other witness s to attest that the said 
indeed cannot possibly lie under suspicion | ground, circumscribed by the said boundaries, 
from his justification of another witness, | had been delivered over to the purchaser, 
because his testimony is credible in itself, | who is the cefendant ;—and in the same 
although that of the other be rejected. manner also, itis requisite to produce two 
But their not doing so does not affect the | other witnesses, in case the defendant deny 
evidence which they attest.—Ir secondary | that the b.undaries of the ground he had 
witnesses remain s lent with respect to the | purchased are the same with those described 
justification of the principal witnesses, itis | in the evidence of the witnesses ; to the end 
valid ; that is to say, the testimony of the | that these additional witnesses may bear 
pri ci, alwi eses, as recited by them, must | evidence that those boundaries were the 
be adm tted ; and the Kazee must scrutinize | same with those of the ground in the pos- 
into their characters from others. This ıs | ession of the purchaser. 
according to Aboo Yoosaf. Mohammed has The identity of a person affected by a 
said that in this case the original evidence, | Kuzee’s letter must be proved.— THE lew is 
as recited by the secondary witnesses, must | exactly the same with regard to the letters 
not be admitted; because the validity of | of one Kazee to another :—as where one 
evidencc is founded entirely on the probity | Kazee writes to another, that ‘two wit- 
of the witnesses ; and it consequently follows | nesses have given evidence that a vebt of 
that unl.ss the secondary witnesses explain | one thousand dirms is due to a certain per- 
the probitv of the principals, their testimony | son; the son of a certain person, of a certain 
repeated by them cannot be received as valid | family, by the daughter of a certain person 
evidence. The reasoning of Aboo Yoosaf is, | of a certain family, and that he must pass 
that the business of secondary witnesses is | a decree for the said daughter's payment of 
merely to recite the evidence of the prin- | the said sum;’’ for here, if the _ plaintiff, 
cipals, and notto exbibit a justification of | after delivering the letter to the Kazee to 
them, since it may often happen that they | whom it is addressed, produce a woman, the 
are ignorant of the probity of the princpals. | Kazee, before he passes the decree must, 
Besides, after they have recited their evi- | desire him to bring two witnesses to attest 
dence, it is the business of the Kazee to | that she is the same woman as described in 
examine into their probity, in the same | the lette of the other Kazee,—lIt is to be 
manner as if they were actually present observed that if, in either of these cases 
The denial of the primary witnesses annuls | (namely, attestation of evidence. or of the 
the attestation.—Ir the principals deny the | letters of one Kazee to another), in the sp- 
evidence recited on their part by the econd- | cification of the family of the woman, the 
aries, the evidence of the secondaries must | witnesses make use of the term Tameemia, 
not be admitted, becau:e of the want of | it is not valid ; it being necessary to specify 
proof, from the contradiction which subsists _ some nearer and more particular branch to 
between them and the principals. which the woman is related, ın order that 
If the attesting mttnesses have not a clear a particular knowledge may be acquired, 
personal hnow/cdge of the defendant. the which cannot be done in case of the specifi- 
identity must be proved by other witneses.— cation of so general a branch as thet af 
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Tameen, whose cescenclants ire mnum ra- 
ble.—It is the opinicn of some ił:t the + cre 
Farghania implies a general and Auzcl andia 
a particular family —Some, al o, thirk that 
the words Samarcandia or Bokharia ate 
general; and some have said that the ref. - 
rence toa small lane is particular, and toa 
street or city general.—It is tobe observed 
that, according to the Zahir Rawayet, the 
opinion of Haneefa and Mohammed (in oppo- 
sition to that of Aboo Yoosaf) is that descrip- 
tion ig rendered complete by the specification 
of the grandfather; but that the specifica- 
tion of the particular family (which is termed 
Fakhiz®) is equivalent to the mention of the 
grandfather ; since it is the name ofa dis- 
tant progenitor, which is equivalent to a 
nearer onc, 


Section. 


A f lse witness must te stigmatized — 
HANEEFA is of opinion that a false witness 
must be stigmatized,t but not chastized 
with blows. The two disciples are of 
opinion that he must be scourged and 
confined; and this is also the opinion of 
Shafei. The arguments of the two disciples 
upon this point are twofold.—First, it is 
related of Omar, that he caused a false 
witness to be scourged with forty stripes, and 
to have his face blackened with the soot ofa 
pot, SECONDLY, false testimony is a great 
crime, of which the evil results to others - 
and as no stated punishment has been 
ordained for it in the Law, it must therefore 
be punished by Tazeer, or discretionary 
correction. The arguments of Hanceta are 
also twofold -~First, Shirrech stigmatized 
a false witness, but did not scourge him, 
SECONDLY, prevention of the crime in future 
may be effected by stigmatizing, and it 
ought ther.fore to be adopted as sufficient ; 
for were beating or scOurging enjoined in 
such cases, it might operate to the conceal- 
ment of the crime, and the consequent de- 
struction of the rights of others ;—in other 
words, as being a grievous punishment, the 
fear of ıt might deter false witnesses from a 
confessicn of their falsehood. With regard 
to the relation concerning Omar, it evidently 
alludes to the inflicti'n of punishment ona 
criminal, as appears by the number of 
sir pes (namely forty), and the blackening 
of the countenance. 

Mode of stigmatiz ng a ga witness.— 
Tue mode of stigmatising a false witness, as 
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* To understand the whole of this passage, 
it is proper to remark that of tribes among 
the Arabians thcre are six degrees, I. Shooab, 
Ii. Kabeela, III Fazeela, IV Omara, V. 
Batn, VI. Fakhiz;—in which last are in- 
ciuded the nearest kindred. (Richardson's 
Dictionary.) 

+ Arab, Yewhashiro, from tash-heer, which 
literally sign:fies exposing in public; a mode 
of punishment somewnat sinular to the 
stock or pillory. 
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prescribed by Shirreeh, is this.—If the 
witness be asojourner in any pı blic street 
or market-place, let him be sent to that 
street or market-place ; or, f otherwise, let 
hin: be sent to his own tribe or kindred, 
after the evening prayers (as they are gene- 
rally assembled in greater numbers at that 
time than any other) ;—and let the stigma- 
{ize inform the people that ‘‘K3zee Shir- 
reeh salutes them, and informs them, that 
he has detected this person in giving false 
evidence ; that they must therefore beware 
of him themselves, and likewise desire 
others to beware of him.” Shimsal Ayma 
has said that a false witness Ought also to be 
stigmatized, according tothe two disciples ; 
and that the degree of correction and im- 
prisonment ought (according to them) to be 
left to the discretion of the Kazee — (The 
nature of discretionary correction has been 
already explained under the head of Punish- 
ments) It is related in the Jama Sagheer 
that if two witnesses confess that they have 
given false evidence, they must not be 
scourged. The two disciples maintain that 
they are to be scourged atthe discretion of 
the Kazee. 
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Evidence retracted before a decree is void, 
—IF witnesses retract their testimony prior 
to the Kazee passing any decree, it becomes 
void (that is to say, the Kazee must not pass 
any decree pon it); for the right of the 
claimant aus be established but by the 
decree of the Kazce; and the Kazec cannot 
pass a decree upon contradictory testimony a 
and in this case the witnesses are not liable 
to make atcnement, since they have not oc- 
casioned any injury to either of the parties. 

But not if retractcd after a decree has 
passed —IF onthe contrary, the Kazee pass 
a decree, and the witnesses afterwards retract 
their testimony, the decree is not thereby 
rendered void; because, although the first 
allegation on which the decree passed be 
contradicted by the latter, and although the 
first and the last in point of credit stand upon 
an equal fcoting. yct the first, because of the 
sentence of the Kaze having pa'sed in con- 
formity to it, acquires a superiority which 
prevents its annulment.—In this case, how- 
ever. the witnesses are bound to atone for 
the injury they may have occasicned by their 
false testimony ; for they themselves acknow- 
ledge a thing which is the cause of responsi- 
bility ; and contradiction is no bar to the 
validity of acknowledgment, as shall be 
hereafter explained, 

The retraction must be made in open court. 
—Tue retraction of evidence is not valid, 
unless it be made in the presence of the 
Kazee : because, being a destruction of evi- 
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dence, it must consequently be restricted to 
that place which is particularly appointed 
for the reception of evidenc:,—namely, the 
assembly of the Kazee (that isto say, of any 
Kazee whatever). Besides. retractation of false 
evidence resembles repentance of a crime; 
and repentance of a crime, if committed pri- 
vately, must be performed privately, and if 
committed openly, must be performed openly. 
—As, therefore, retractation of evidence is not 
valid, unless made in the assembly of the 
Kazee, it follows that if the defendant should 
everthat the witnesses had retracted their 
testimony somewhere out of the assembly of 
the Kazee, and should either require that an 
oath to this effect be administered to them in 
the assembly of the Kazee, or offer to pro- 
duce witnesses there to prove his assertion, 
yet neither would the oath be a ministered 
to those witnesses, nor would the evidence he 
offers to produce be accepted, since the plea 
on which he proceeds (namely, an invalid 
retractation) is of no effect. If, on the con- 
trary, his plea be of an effecutal nature (as 
if he should assert that the witnesses had re- 
tracte. their testimony before a certain 
Kazee, who had in consequence passed a 
decree for their making reparation), the evi- 
dence he offers must be admitted, because he 
in this instance grounds his plea upon a valid 
retractation. 

Witnesses retracting their testimony after 
a decree has passed must make a compensa- 
tion to the suffering party.—IF two wit- 
nesses hear testimony that a particular sum 
is due by a certain person to another, and 
the Kazee accor ingly pass a dicree for the 
payment of it, and the witness afterwards 
retract their evidence th:y are in that case 
responsibie to that person for the sum de- 
creed against him ; for whoever, by a trans- 
gression, performs an act destructive of 
another’s property, becomes responsible for 
the same (in the same manner as the digger 
of a well on the high road) :*—a din this case 
the witnesses have been guilty of a transgres- 
sion in giving false evidence, which occasioned 
the loss of the defendant’s property. Shafei 
maintains that they are not responsible ; for 
they, in fact, only produce the cause of the 
destruction, and that is not regarded where 
those are present who actually worked the 
destruction, namely (in the present instance) 
the Kazee and the plaintiff. In reply to this, 
our doctors argue that to impose the respon- 
sibility, in the case in question, upon the 
actual operator of the destruction (namely, 
the Kazee) is impracticable ; because, in 
passing the decree, he acted as it were from 
necessity ; and also, because, ifa Kazee were 
thus liable to responsibility, on one would 


*Ifa person dig a well in the high road 
(where no person is entitled to dig a well, 
and which 1s of course a transgression) he is 
liable toa fine for any accident which may 
happen by people falling into it, &c. This 
is fully explained in treating of Fines. 
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accept the office of Kazee, from an apprehen- 
sion of being subject to such penalties.—In 
the same manner also, it is impracticable to 
exact the compensation from the plaintiff, 
because the decree of the Kazee takes effect 
independent of him. In this case, therefore, 
regard is necessarily had to the producer of 
the cause. 

Provid d the decree had been actually en- 
forced against him.—It is to be observed, 
however, that the witnesses do not become 
responsible unless the plaintiff obtain pos- 
session of the property in question, whether 
it be substance or debt ; because the destruc- 
tion of it is not established until after the 
seisin of the plaintiff; and also because the 
defendant is not, until then, subjected to 
anything except the mere obligation of debt. 
whereas what he is to take from the witnesses 
is actual substance ; and it is not lawful to 
tak: substance as a compensation for the 
mere obligation of a debt, since compensation 
can only be made in a similar, and there is 
no similarity between debt and substance. 

If one witness thus retract, be atones fora 
moitv of the damage.—Ir, in the case in 
question, only one of the witnesses retract 
his evidence, he becomes responsible for a 
half of the property: for it is a rule that 
where part of the witnesses retract, the right 
shall remain established so far as relates to 
the remaining witnesses. 

And the same of any number who may 
retract, where one witness perseveres in his 
testimony.—Hence if three persons give 
evidence concerning property, and one of 
them afterwards retract his testimony, he is 
not subject to any responsibility, because the 
whole of the right remains established in 
virtue of the two remaining witnesses | The 
reason of this is that the right of the claimant 
is established because of the complete proof, 
namely, the testimony of two witnesses. If, 
however, another of those three witnesses 
afterwards retract his evidence, the two re- 
ceding witnesses are in that case responsible 
for one-half of the property, since, in virtue 
of the existence of one witness, one-half of 
the right remains in force. l 

Cases of retractation where the witnesses 
consist of both males and females.—IrF one 
man and two women give evidence, and one 
of the women afterwards retract her testı- 
mony, she is liable for one-fourth of the 
right because in consequ nce of the exist- 
ing evidence of one man and one woman, 
three-fourths of it still remain in force If, 
also, both the women retract their testimony, 
they are responsible for an half, since in 
virtue of the existing testimony of one man 
an half of the right remains in force. 

IF one man and ten women give evidence, 
and eight of the women afterwards retract, 
those eight are not liable to any compensa- 
tion, since the remaining evidence furnishes 
complete proof. If, on the contrary, nine of 
the women retract, those nine are responsible 
fora fourth, since the remaining evidence of 
one man and one woman establishes three 
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fourths of the right. If, in the case in ques- 
tion the whole of the witnesses retract. the 
man is in that case responsible for one-sixth 
of the right, and the ten woman for five- 
sixths, according to Haneefa. Aboo Yoosaf 
holds that the man is liable for an half, and 
the ten women for an half ; because, although 
they greatly exceed in point of number, yet 
they arein fact only equivalent to one man, 
since their evidence 1s not admissible unless 
it be in conjunction with that of a man. 
H incefa, on the other hand, argues that the 
evidence of every two women 1. equivalent 
to that of one man; because the Prophet, on 
account of the weakness of their understand- 
ing, has ordained that the evidence of two 
women shall be equivalent to that of one man 
Hence, in the case in q testion, it is the same 
asif six men had given evidence and had 
afterwards retracted it.—If the ten women 
retract, and not the man, they, are respon- 
sible for an half of the right, according to all 
our doctors, in conformity with the rule be- 
tore-mentioned. 

lr two men and one woman give evidence 
ina matter of property, and all of them 
afterwards retract, the whole of the respon- 
sibility rests on the two man, and none on 
the woman, because one woman is no more 
than half of a witness, whence the law 
regards not her in this case, inasmuch as no 
effect results from the mere part of a cause. 

The retraction of evidence to a mar- 
riage and proper dower does not subject the 
retractors to any responsibility —IF two wit- 
nesses give evidence concerning a woman, 
of her being married on a Mihr Misl, or 
proper dower,* and afterwards retract their 
testimony, they are not bound to make any 
compensation ;f and so likewise, if they 
testify to any thing short of the proper 
dower ; because the advantage to be derived 
from the woman’s person is not an article of 
value where it is lost to her by false evidence ; 
for compensation, in case of the destruction 
of any thing 3 imolies the return of a similar ; 
and there is no similarity between substantial 
property and the connubial enjoyment 

IF two witresses give evidence concerning 
aman, of his having married a woman ona 
proper dower, and afterwards retract the 
same, still they are not bound to make any 
compensation, although by their testimony 
they have destroyed the property of that man : 
because the destruction in this instance is 
attended with an equivalent, inasmuch as 
the connubial enjoyment is considered as an 
article of value, whenever it becomes the 
right of any one; and destruction attended 
with a consideration or equivalent, is the 
same, in effect, as no destruction. The 


cee ee enn a eens amr 


*This case supposes that the woman 
claims a stipulated dower, greater than her 
proper dower, and that the husband endca- 
vours to resist her claim by evidence. 

tThat is, they are not to compensate for 
tdhe ifference. 
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ground of this is that responsibility is 
founded upon similarity Now there is no 
similarity between destruction with an ex- 
change and destruction without an exchange. 
If, therefore, in the case in question, a 
compensation were taken from the witnesses, 
it would be a destruction of their property 
without any thing in return —If, however, 
the witnessəs were to testify to any amount 
beyond the proper dower, and afterwards 
retract, they are in that case responsible for 
the excess, -as having destroyed that much 
without any consideration in return. 

The retractation of evidence to a sale does 
not occasion resvonsibility, unless the price 
had been attested short of the value.—IF two 
witnesses bear evidence to a sale for a price 
tantamount to, or greater than, the value 
of the thing sold, and afterwards retract, 
they are no in that case liable to any 
compensation ; since destruction attended 
with an equivalent is, in effect, no destruc- 
tion.—If, on the contrary, they should give 
evidence of the sale for a price less than the 
value, they are in that case responsible for 
the deficiency of value, because, in that 
amount, they have occasioned a destruction 
without any equivalent. The law here 
applies equally to sale with or without an 
option to tre seller ; because,’ in the case of 
an option, the cause of right of property is 
the original sale, and not the determination 
of the option.—The effect, therefore, is 
referred to the sale, upon the determination 
of the option ; and hence the destruction is 
referred to the evidence of the sale. 

Witnesses retracting their evidence to 
divorce bzfore consummation are liable for 
half the dower.--IF two witnesses give 
evidence of a man having divorced his wife 
prior to consummation, and afterwards retract, 
they are in that case responsible for a moiety 
of the dower ; because they have established 
upon that man a thing which stood within 
the possibility of dropping (in other words, 
which might perhaps have been altogether 
concelled, by the wife apostatizing from the 
faith, >or admitting the son of her husband to 
carnal connexion*) ;—and also, because sepa- 
ration prior to the consummation is equiva- 
lent to an annulment of the marriage, and 
therefore annuls the whole of the dower, as 
has been already explained ł but afterwards 
the half ot the dower is established de novo- 
in the manner of a Matat or present,f and 
hence the said half is rendered due by the 
testimony of the witnesses. 

Witnesses retracting their evidence to manu» 
umission are liable for the value of the slave. 
—Ir witnesses attest that a certain person 
had emancipated his slave, and afterwards 
retract their testimony, they are in that case 
responsible to the person in question for the 
value of the said slave, because of their 


*Vol. I. p. 66. 
TVoi. I. p. 52. 
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having destroyed his property in the slave 
without any equivalent in returu.—The right 
of Wiila, moreover, with respect to the sl.ve 
rests with that person and with the witnesses; 
because as the emancipation of the slave 1s 
not, on account of the responsibility, ascribed 
to their testimony, it follows that the Willa 
does not go to them 

Witnesses retracting in a case of retalia- 
tion are liable to a fine, but not to retuliation. 
~-[r two witnesses bear vvidence against a 
person, ina case of retahation fer murder, 
and then retract their testimony after the 
verson has been put to death, they are in 
that case bound to pay Weeyat, or fine of 
blood, but are not to suffer death by way ot 
retaliation, Shafei maintains that they are 
to suffer death; since they were the efficient 
cause of death, inasmuch as the retaliation 
was execuied on the strength as their 
evidence : and they therefore resemble a 
Mokrih. or compeller (in ether words, they 
compel); the commission of murder—nay, 
they are still more criminal than a Mokrih, 
inasmuch as the avenger of blood in a casc 
of murder, is aided in bringing the murderer 
to Justice ; whereas a person under compul- 
sion is prohibited, by the Law, from putting to 
death * he reasoning of our doctors is 
that the witnesses. in this case, cannot be 
considered either as actual perpetrators, or 
as instrumental causes of the bloodshed ; for 
nothing can be considered as a case except 
such a thing as presses upon, and joins to. 
the agent ; and the testimony of the witnesses 
cannot be considered in this light. since, not- 
withstanding they furnish legal groun.!s for 
‘he retaliation, yet pardon and forgiveness 
being benevolent acts the probable conse- 
quence is that the avenger of blood will par 
don the person against whom they bore evı- 
dence. It is othrrwisin a case of compul- 
sion ; for the person compelled is induced to 
execute the murder with a view to save his 
own life, which the compeller threatens to 
take from him in case of his refusal; where- 
as, in the case in question, there is no com- 
pulsion on the avenger of blood to execute the 
retaliation : on the contrary, he is at free 
liberty either to pardon the other. or to 
execute the retaliation: and where a man 
acts from free liberty, and not from any 
necessity, the cause of his actions cannot be 
asctibed to the witnesses; at least, it must 
be allowed that there is a doubt with respect 
to their being the cause ; and the existence 
of a doubt is preventive of retaliation. The 
Deeyat. or fine of blood, however, takes 
place ; because that isa matter of property, 
and, as such. may be established, notwith- 
standing any doubt which may happen to 
attend it. 

Secondary witnesses retracting their attes- 
tation are responsible for the damage; but 


ew re eee ee ee E ET Se soe eye oo = 


*This will be more fully and clearly under 
stood by a reference tothe article Ikrah, or 
Compulsion, 
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the pr:mary wit.esses ave not responsible if 
they retract or disavow - IF secondary wit- 
nesses* retract their evidence, they are 
rerponsible ; since the destruction of the 
defendant’s property if rferred to them, 
because of their giving evidence iÐ the 
a sembly of the Kazee. It on the other 
hand the primary witness retract, alleging 
that they had not authorized the secondary 
witnesses to attest their e.idence they are 
not responsible, since they deny the evidence 
which occasioned the des ruction of the pro- 
perty of the defendant In this case, more- 
over, the decree of toe Kazee, occasioned by 
this tesiiinony is not rendered null, since the 
denial of ihe primary witnesses is susceptibie 
of doubt (that is, it may either be false or 
true) and the decree of the Kazee cannot be 
reversed by a dubious circumstance ; in the 
same manner as it cannot be reversed by 
the retraction of evidence, after ıt has passed 
on tne strength of that evidence,—It is other- 
wise where the primary witnesses make tne 
denial prior to the pass ng of a decree; be- 
cause in that case the Kazee would not piss 
the clecree on the strength of the evidence of 
the secondary witnesses —If, however, the 
primary witnesses avow that they had 
authorized the evidence of the secon tary 
witnesses; but that th-y had committed an 
error in so doing, they are in that case re- 
sponsible for the loss that may have been 
occasioned. —T his is according to Mohammed 
--The two elders are of Opinion that, even in 
this case, the primary witnesses do not be- 
come responsible; since the decree of the 
Kazee passed upon the evidence of the 
secondary witnesses, from the necessity 
under which the Kazee les of proceeding on 
the proof before him, which ın this case ıs 
the evidence of the secondary witnesses.— 
The reasoning of Mohammed is that the 
secondary wit esses do only repeat the evl- 
dence of the principals: anu heme it becomes 
in effect the same if the priccipal wi-.nesses 
were themselves present 

Case of retractation by both primary and 
secondary witnesses--{F both the primary 
and the secondary witnesses retract their 
evidence, the two Elders are in that case of 
opinion that compensation is due only by the 
secondary witnesses, because of the decree 
having passed on their evidence. Mohammed. 
on the contrary, is of opinio. that the de- 
fendant has the option of taking the com- 
pensation either from the principal or the 
serondary witnesses ; because (according to 
the doctrine of the two caisciples) the decree 
passed on the evidence of the secondaries,— 
or (according to his own doctrine) it passes 
on the evidence of the principals: and hence 
the defendant has the option of t. king the 
compensation from whomsoever of the two 
he pleases;—but as originality and depen- 
dancy are of different naturs, it is not per- 


me nnn ce eee a ee 


ee e 
maem n. 


Meaning witnesses who attest the evi- 
dence of other witnesses. (See Shap. V af 
the preceding book, ) 
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mitted to unite both the principals and the 
secondaries in the payment of the compensa- 
tion, that is to say, the defendant cannot 
take it from both. 

The sccondary witnesses asserting the false- 
hood error of the primary witnesses is of 
no effect.—Ir, in the “above case, the secon- 
dary witnesses assert that the orimary wit- 
nesses had either been guilty of falsehood, 
or had committed an error in their evidence, 
the Kazee must not attend to this assertion, 
because his decree; as having passed and 
issued, cannot be affected by any assertion of 
theirs, And in this case the secondary wit- 
nesses are not liable to any compensation, 
since they teey have not retracted their own 
evidence, but have merely repeated the 
evidence of the principal witnesscs, notwith- 
standing they had retracted it. 

Purgators receding from thcir justification 
are responsible.—Ir purgators recede from 
their justification, they become responsible, 
according to Haneefa,—The two disciples are 
of opinion that they do not become respon- 
sible, because they have merely performed a 
generous action in behalf of the witnesses, 
and therefcre resemble witnesses who bear 
evidence to the marriage of a person accused 
of whoredom,” and who, in case of retracting 
their evidence after the stoning of the person 
to whom it related, do not become respon- 
sible for the fine of blood. The reasoning 
of Haneefa is that justification is the cause 
of credit given to witnesses, inasmuch as the 


* Literally, ‘‘who bear evidence to Ibian,”’ 
(See Vol. I. p. 17). 
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CHAPTER I. 


A person may lawfully appoint another his 
Agent, toact on his behalf, in contracts.—It 
is lawful for a person to appoint another his 
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Kazee pr:ceeds not upon the ‘evidence itself, 
but upon the justification of it —Hence the 
justification is, in effect, the moving cause of 
the decree.--It is otherwise with witiesses to 
the marriage of a p2rson accused of whore- 
dom, because in that instance the circum- 
stance of the ac:used being a married person 
is particulary essential to induce lapida- 
tion. 

_ Case of retractation in suspended manu- 
mission or divorce.—IF two witnesses give 
evidence of a Yameen (or susp nsion on a 
condition) of divorce or emancipation, and 
two other witnesses give evidence that the 
condition had taken place, and both parties 
afterwards retract their evidence, c6mpensa- 
tion 1s in that case due only by the witnesses 
who att: sted the deed of Yameen, whi h is 
the cause of the damage, and not by those 
who attested the occurrence of the event on 
which the divorce or emancipation was sus- 
pended . because the decree of the Kazee 
proceeded on the evidence to the deed, and 
not on the evidence to the condition.—It 
only the witnesses to the occurrence of the 
condition retract, there exists in that cage 
a difference of opinion amongst the Hanee- 
fite doctors.—!t is to be observed that by 
the divorce here mentioned is to be under- 
stood divorce before consummation ; for in 
a case of divorce subsequent to coosumma- 
tion neither party of the witnesses are liable 
to make compensation, because the wife’s 
right to her dower is established by .the con- 
summation,” 


* See Vol. I, p. 44. 
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fully concluded himself, such as as sale, mar- 
riage, and so forth ; because, as an individual 
is sometimes prevented from acting in his 
own person, in consequence of accidental 
circumstances (such as sickness, or the like), 
he is therefore admitted, of neeessity, to 
appoint another his agent, in order that that 
person may expedite his wants by means of 
the powers which he derives from such 
appointment. It is, morever, related in 
the Nakl Saheeh, that the Prophet appointed 
Hakeem-Bin-Khiram his agent for purchase, 
in order that he might buy for him a camel 
to sacrifice; —and likewiie. that he appointed 
Amir-Bin-Aum his agent for marriage, that 


agent, for the settlement in his behalf of | he might conclude a marriage betwixt his 


every contract which he he might have law- 


mother and the Prophet. 
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And for the management of suits, or 
criminal prosecutions; or for the payment 
or exaction of all rights except retaliation or 
punishment.—Ir is lawful for a person to 
appoint another his agent for the manage- 
ment of a suit relative to any rights what- 
ever (even to corporal punishment or 
retaliation), for the reasons already alleged ; 
and also, because every person is not himself 
capable of managing a business of this 
nature--It is moreover recorded, in the 
Nakl Saheeh, that Alee appointed Akeel his 
agent for the management of his suits, and 
that when Akeel became old he dismissed 
him, and appointed Abdoola Bin-Jafir —In 
the same manner, also it is lawful to 
appoint an agent for the payment of rights, 
or the exaction of them : excepting, however, 
in cases of punishment or retaliation, the 
appointment of an agent in which (as if an 
agent were appointed to exact those in the 
absence of his principal) is invalid ; because 
punishment or retaliation are remitted in 
the existence of a doubt; and the absence of 
the principal creates a doubt ; nav, the for- 
giveness of the prosecutor is probable in such 
a circumstance, for this reason, that it is 
praiseworthy and laudable to pardon: con- 
trary to where the witnesses only are absent 
[from the execution], as their non-retrac- 
tation is most probable: and contrary, also, 
to where the prosecutor is present, as in this 
case there is no apprehension of his having 
forgiven. 

OxsjecTION.—In case of the presence of the 
principal, what necessity exists for the 
appointment of an agent? 

Repty.—Even in such case there may be 
a necessity for the appointment of an agent ; 
because, as every person is not perfectly 
acquainted with the mode of exacting those 
rights, it follows that if the principal were 
debarred from the appointment of an agent, 
the door of exaction might be altogether 
closed. 

Wuar is here advanced is according to 
Haneefa,—Aboo Yoosaf alleges that agency 
for the establishment of corporal punish- 
ment or retaliation® (as if the agent should 
produce the witnesses) is not lawful.—The 
opinion of Moha med coincides with that of 
Haneefa.—Some, however, maintain that he 
agrees with Aboo Yoosaf —Others, again, 
say that this disagreement subsists only in 
case of the absence of the constituent, and 
not in case of his presence : for, in this case, 
the agency is legal according to all ; because 
the words of an agent inthe presence of his 
constituent refer entirely to the latter.—The 
argument of Aboo Yoosaf upon this point is, 
that the appointment of an agent is the crea- 
tion of a deputy, in which there is always 
room for doubt respecting the deputation : 
and as, in criminal prosecutions, every doubt 
must be avoided, it follows that the appoint- 
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ment of an agent for prosecution is invalid, 
in the same manner as for the exaction of 
punishment ; and that it cannot be admitted ; 
in the same manner as evidence to evidence, 


respecting the prosecution, is not admitted.— 


The argument of Haneefa is that prosecu- 
tion is merely a condition of the exaction of 
the right; because the necessity of the 
punishment is founded, not upon the pro- 
secution, but upon the criminality, which is 
rendered manifest by the evidence of the 
witnesses : and hence agency is admitted in 
this case, in the same manner as in that of 
other rights A similar disagreement sub- 
sists with respect to the case of a man against 
whom an action inducing corporal punish- 
ment or retaliation lies, and who appoints an 
agent for the management o" his defence. 

A person under accusation may employ an 
agent to conduct his defence.—TuHe doctrine 
of Haneefa, however, is preferred in this 
instance, because the agent may make replies 
and rejoinders ; and the doubt with respect 
to deputation (as before mentioned) does not 
prevent this.—If, however, the agent should 
make a confession, it is not to be admitted 
against his constituent, because there exis's 
a doubt of his having been authorized by his 
constituent to make such confession. 

An agent cannot be appo nt d to manage a 
suit unless the constituent be sick. or absent. 
--Ir is not lawful, according to Haneefa, to 
appoint an agent for the management of a 
cause, unless with the consent of the adver- 
sary, excepting where the constituent is sick 
—or distant three day's journey, or 
further, from the place.—The two disciples 
maintain that such agency is lawful without 
the consent of the adversary ; and Shafei is 
also of the same opinion. This disagreement 
does not relate to the legality of the agency 
itself, but to the necessity which operates 
upon the adversary to answer an agent to 
whose appointment he has not assented ; 
Aboo Haneefa being of opinion that he is 
not under such necessity ; and the two dis- 
ciples thinking otherwise.—The argument of 
the two disciples is that the appointment of 
an agent is the act of an individual in regard 
to a right purely his own; and therefore 
ought not to depend on the consent of another 
in the present instance, any more than in a 
case of exacting payment of debt —Haneefa, 
on the other hand, argues that the constituent 
is himself under the necessity of giving an 
answer, and must attend in case the magis- 
trate should summon him : now individuals 
differ with respect to their capacity of 
managing suits ;—If therefore, it were ad- 
mitted that the appointment of an agent is 
absolute with respect to the adversary, this 
would be injurious to the adversary ;—hence 
the validity of the appointment must be 
suspended on his consent :-—1n the same 
manner as where a partnership slave is made 
a Mokatib by one of the partners, in which 
case it remains with the other partner to 
confirm the contract of Kitabit, or to break 
it as he pleases ; for, although the act of the 


$78 


first proprietor related purely to his own 
property, yet as the carrying of it into 
execution must have injured the right of 
the other, the validity of it is therefore 
suspended on his consert; and so also in 
the case in question.—It ış otherwise where 
the person is sick or absent, for in this case 
his appointment of an agent is valid without 
the consent of the »dversary, since he cannot 
himself be compelled to appear under such 
circumstances. 

Or about to travel.—It isto be observed 
that in the same manner as Haneefa holds 
the appointment, in this particular, of an 
agent by an absent person to be valid, so 
also does he hold the appointment by one 
who is immediately about to travel. 

A woman may appoint an agent for liti- 
gation in all cases.—A woMaN who remains 
in privacy, and isnot accustomed to go to 
the court of the Kazee, ought (according to 
Aboo Bekir) to appoint an agent for the 
management of her cause ; and acquiescence 
is incumbent on her adversary — This doc- 


trine has been adopted by our modern 
lawyers ; and decrees are passed accord- 
ingly. 

Agency to be valid, must proceeed from 


a competent constituent— Tue validity of 
agency, in any business, rests upon two 
conditions :—First, that the constituent be 
himself legally empowered to perform the 
business for the execution of which he has 
appointed another (for, as the agent derives 
his competency from the constituent, it is 
necessary that the constituent should him- 
self be conpetent, before he confer the 
capacity on another) 

And must be vested in a person ofun- 
derstanding.—SEcONDLY, that the agent be 
of sound understanding, in such a degree as 
may enable him to know and execute the 
business to which he has been appointed.— 
If, therefore, a person appoint a child or an 
idiot his agent, it is invalid; whereas, if a 
freeman, whois adult and of sound judg- 
ment, appoint his fellow* his agent,—or, if 
a privileged slave appoint his fellow his 
agent, it is valid. 

A Mahjoor slave, or an infant (capable of 
understanding) may be appointed an agent — 
If a person appoint an infant who under- 
stands purchase and sale, or a Mahjoor (or 
inhibited) slave, to be his agent, it is in 
either case valid. The rights of the contract, 
however, do not appertain to them but to 
their constituent.—The reason of the vali- 
dity of the appointment is that the infant 
is capable of explanation; and therefore 
his act is held to be valid, when done with 
the permission of his guardian ;—and the 
slave is capable of acting, and is the master 
of his actions when they relate to himself, 
though not if they relate to his master ; but 
agency for another does not relate to his 
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master the appointment of the infant or 
slave, therefore, is valid. 

But the obligations they enter into are not 
binding upon them, but upon their consti- 
tuent.—They are neither of them, however, 
capable of performing the obligations of the 
contract :—the infant, because of his want 
of competency ; and the slave, because it 
would interfere with the rights of the 
master ;—the performance of the contract, 
therefore, rests with the constituent.—It is 
related as an opinion of Aboo Yoosaf, that 
if an infant, or aslave, as above described, 
should make a sale, and the purchaser, being 
ignorant of their situation, should after- 
wards be informed of it, in that case it is 
in his option to annul the contract,—be- 
cause having concluded the bargain on a 
supposition that they were competent to fulfil 
the rights of it, and being afterwards in- 
formed that the rights of the contract did 
not rest with them, he becomes of conse- 


quence entitled to annul it in the same 
manner as if he discovered a defect in 
the subject of it. 

Contracts concluded by agents are either 


such as the agent refers to himself ~T ue 
contracts concluded by agents are of two 
kinds :—Firsr, such as the agert refers to 
himself ; and which do not depend, in any 
degree, on the constituent ; as in the cases 
of sale or hire, which relate to the agent 
and not to the constituent.—Shafei main- 
tains that the rights of s!ave appertain to the 
constituent ; because the rights of a contract 
of sale are dependants of the effects of it. 
and as theeffect namely, right of property, 
appertains to the constituent ; so in the same 
manner its dependant also appertains to him : 
an agent for sale, therefore, is the same as 
a messenger, or an agent for marriage. - The 
arguments of our doctors are that an agent 
is the contracting party, both in reality and 
in effect :—in reality, because the contact 
is formed by speech, and the speech of the 
agent is authentic because he is a man: 
and in effect, because, being himself com- 
petent, there is no necessity for the reference 
of the rights of the contract to the eonstitu- 
ent ; whereas, if he were merely a messenger 
he would not be exempt from the necessity 
of referring the rights ofthe contract to the 
constituent, asis the case with a messenger 
—Now since such is the nature of agency it 
follows that an agent is considered as a 
principal in regard to the rights of the con 
tract ; and hence Kadooree, in the treatise 
which bears his name, says “an agent for 
sale delivers the goods and takes possession 
of the Purchase-money, and is liable to be 
sued for any defect in the subject of the 
sale ;"—-and, on the other hand, "an agent 
for purchase receives the goods, and delivers 
the price, and may sue the seller for any 
defect in the goods ;’’—because all these are 
considered as the rights of sale. The con- 
stituent, Moreover, is the proprietor of the 
thing purchased through his agent, abinitio 
in the same manner as when a slave accepts 
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a gift, or catches game, or gathers fire-wood ; 
in all which cases the master is proprietor 
of the gift, of the game, or of the fire- 
wood abinitio ; that isto say, the property 
is not held first to rest in the slave, and 
then to shift to him.—This doctrine of the 
primary existence of the right of property 
in the constituent is approved :-~contrary to 
Koorokhee, who maintains that, in conse 
quence of the purchase, the right of pro 
perty rests originally ir the agent, and from 
him shifts to the constituent). 

Or to his constituent.—SECONDLY, such as 
the agent reters the performance of to his 
constituent, and in which he has an imme- 
diate interest ; such as marriage, Khoola; or 
composition for wi ful murder; in all which 
cases, the rights appertain to the constituent 
and not to the agent.—Hence no demand 
can be made on the husband’s agent for the 
dower : nor can the wife's agent be required 
to deliver over the dower to her husband ; 
for in these cases the agent isa mere mes- 
senger, and is not exempt from the necessity 
of referring the performance to his consti- 
tuent: for if the agent, in the case of 
marriage : were to refer the performance to 
himself, it would become his marriage, and 
not that cf the constituent (whence the 
necessity for considering him as a mere 
messenger).— The reason of this is, that as 
none of these contracts are o” a nature to 
a imit of the agent first acting in them as a 
principal, he is therefore obliged to refer 
them to the constituent. and to act himself as 
a mere messenger.—Manumission for a com- 
pensation, contracts of Kitabat, and compo- 
sition after denial, are all of the second 
class.—With regard to composition after 
akcnowledgment, it is of the first class, as 
partiking of the niture of sae —Ai1 agert 
for the delivery of a gift, or of charity, or 
for the restitution of a deposit, as being a 
mere announcer. is the same as a messenger 
The case is also the same with regard to an 
agent for the execution of loans or pledges; 
because the effect of these (namely, the 
right of property) is established by means 
of the seisin of the thing given or bestowed 
in charity, and soon :—and as the thing, in 
these cases, belonged to the constituent and 
shifts to the donee or th other in conse- 
quence of the seisin, the agent, being as it 
were a mere stranger to the thing, cannot 
be considered as a principal, but must be 
regarded merely as an explainer or a mes- 
senger.—It is otherwise in sale, because the 
effect of sale is established by speech, and 
the agent is the speaker.—In the same man- 
ner, also, as an agent in the above cases of 
executing gifts, &c , isa mere messenger, so 
is an agent appointed by the petitioner (or 
person to whom the gift, the charity, &c, is 
given). The case is the same with respect 
to an agent for acontract of co-partnership 
or Mozaribat. 

An agent cannot be appointed to receiver a 
joan.—W ITH respect to an agent for the 
receipt of a loan, the appointment is null ; 
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insomuch that, if a person, in virtue of such 
appointment, should receive a loan, and take 
possession of it, he; and not the constituent, 
would be the proprietor of it. It is other- 
wise with respect to a messenger; for the 
receipt of a loan by a messenger is lawful, 

A debt contracted to an agent cannot be 
exacted by his constituent —Ir a constituent, 
in the case of having sold goods through his 
agent, should demand payment of the price ` 
from the purahaser. the purchaser may iaw- 
fully refuse to comply ; because, with respect 
to the contract or its rights, the constituent 
is aS a stranger, since the rights of tne con- 
tract apperial to the contracting party. 

But if payment be made to the constituent, 
it is valid.—Iv, however, the purchaser pay 
the price to the constituent, it is lawful ; nor 
is the agent afterwards entitled to de.nand 
it from him, since he has paid it to the con- 
stituent, to whom it of right belonged: — 
but if the agent persist in deman jing it 
fran him, then let him take it back fro.n 
the constitu nt and pay it to the agent, an 
let the agent give it to the constituent; a 
mode in which there is evidently no a ivin- 
tage toany. 

And the debtor may (in his payment). 
deduct a debt owing him by the constituent 
—Ir isto be observed that as the right be- 
longs to tne constituent, the purchaser may, 
in case of the constituent bein} indebted 
to him, deduct the debt fron the price. 1f, 
however the constituent and agent be both 
ndebted to him, he is only entitled to deduct 
from the price the debt of the constituent. 

Or by the agent (when he alone ıs indebted 
to him) —If, on the other hand. the agent 
only be indebted to him, he 1s at liberty 
(a.cording to Haneeta and Mohammed) to 
deduct it from the price ; because the agent 


(as they hold) may, if he please exempt 
the purchaser entirely from the payment. 
In either case, however (that is, whether 


the purchaser makea deduction on account 
of the debt due by the agent, or whether 
the agent exempt him entirely), the agent is 
responsible for the whole to his constituent. 
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CHAPTER II. 
OP AGENCY FOR PURCHASE AND SALE. 


Section |. 
Of Agency for Purchase. 


An agent must be properly instructed with 
respect to what he is to purchase —W HEN a 
person appoints another his agent for pur- 
chasing some indefinite thing, it is necessary 
that he explain the kind and quality of the 
thing or the kind and price of it ; in order 
that the agent may know the mature of the 
act for which he has been appointed, and 
thence become capable of executing it. 

Except where his powers are generul —Ir, 
howev.r, a person appoint another in abso- 
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lute agent, by saying to him, ‘‘purchase for 
me whatever thing you may judge advisable.” 

in that case the explanation or tne kind, &c., 
is unnecessary, because the constituent, in 
this instance, charges the agent witha dis- 
cretionary care of his interest ; and whatever 
he may then purchase is considered as in 
obedience to his order.—In fact a small degree 
of uncertainty in agency (such as an uncer- 
tainty of the quality) is of no consequence, 
according to a favourable construction of the 
law ; because agency is founded on liberal 
principles; and making an explanation of 
the quality an essential would be a restraint 
upon it. 

An agency is invalid whee the terms in 
which it is expressed leave a great degree of 
uncertainty with respect to the subject of it. 
—Ir the constituent, in the appointment of 
his agent, should use a word applicable toa 
variety of general kinds, such as animal,—or 
a word which serves to express a variety of 
meanings, such as Dar,*—in this case the 
appointment of agency is invalid, even al- 
though the constituent may have specified 
the amount of the price; for articles of each 
kind may be purchased for the same price ; 
and it is not known which kind the consti- 
tuent wishes.—Hence the agency in this case, 
on account of the great degree of uncertainty, 
becomes impracticable. If, also the word 
used be applicable toa variety of species, the 
agency is invalid, unless the constituent spe- 
cify the price, or define the species, though 
he should not mention the goodness or bad- 
ness of the quality. If, however, he specify 
the price, or define the quality, the agency is 
valid, because the spscification of the pric 
leads toa knowledge of the species ; and the 
mention of the species leaves only the uncer- 
tainty of the quality, which is considered a 
degree of uncertainty s> trifling as not to 
prevent the execution of the agency. Thus, 
if a person constitute another his agent for 
the purchase of ‘‘a slave, whether male or 
female ;’’ the agency is invalid, because ''a 
slave whether male or female,’’ applies toa 
variety of species. If, however he explain 
the particular species (such as Turkish, Abys 
sinian, Indian, or of a mixed decent) the 
appointment is valid.—in the same manner, 
also, the appointment is valid where the price 
only is specified, because in that case (as was 
before explained) a smal! degree only of un- 
certainty remains. It is recorded in the 
Jama Sagheer, that if a person desire another 
to purchase for him cloth. or an animal,t or 
a house, the agency is invalid, because of the 
great degree of uncertainty ; as the term daba 
(for instance) means every animal that moves 
on the face of the earth, although in common 
acceptation, it signify either a horse, an ass, 
or a mule ;—in the same manner, cloth is a 
generic term, applicable to a variety of species 


*This word signifies a house, a stake, and 
a variety of other meanings. 
+Arab. Deba. 
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i from the finest silks to the coarsest sheet of 
cotton ; and the term house is applied to 
things which (with respect to species) are 
conspicuously different from each other, 
from a variety of causes, such as neigh- 
bourhood, the abundance or paucity of 
rights and privileges, or the situation in par- 
ticular lanes or cities ; from the great uncer- 
tainty in all these cases, therefore, the agency 
is invalid. 

Unless in case of subsequent explanation. 
—Burt it becomes valid in case of an explana- 
tion of the price of the house, or the species 
of the cloth or animal. 

A power to pu chase taam [food] is re- 
stricted to the purchase of wheat or flour.— 
Ir a person give another a hundred dirms, 
and say to him “buy for me, with these 
dirms, food ;’’ in that case the word food is 
construed to mean wheat, or the flour of 
wheat, on a favourable construction.—Ana- 
logy would suggest the meaning to be any 
kind of food whatever ; according to the real 
import of the word.—The reason for a more 
favourable construction, in this particular, 
is that the word taam [foo i], when used in 
purchase and sale, means (according to 
general custom), wheat and the flour of it; 
and as general custom must be preferred to 
mere analogy, the law, for that reason, in all 
cases of purchase and sale construes the word 
taain [food] to mean wheat. or the flour of 
it —Some have said that if the constituent. 
in this case, give many dirms (ten, for in- 
stance), then the word food is construed to 
mean wheat: if, on the other hand, he give 
a few dirms (three, for instance) it is con- 
strued to mean bread made of wheat; and if 
a middle number (such as seven), it is con- 
strued to mean the flour of wheat 

An agent may return goods purchased by 
him to the seller on account of a defect.— 
Ir an agent, after purchase, discover a defect 
in the goods, he may then return them to 
the seller ; because the rejection of the sub- 
ject of sale on account ofa defect is one of 
the rights of a contract of sale; and the 
agent, aS being one of the contracting par- 
ties, is entitled to all the rights of the con- 
tract. 


But not after having delivered them to his 
constituent.—Vris, however, is only where 
the agent hasnot delivered over the goods to 
his constituent; for, after that, he cannot re- 
turn it to the seller unless by permission of 
the constituent ; because, after delivering the 
goods bought to his constituent, his agency 
ceases ; and also, because, if he were then 
permitted to return the goods to the seller 
without the con:ent of the constituent, the 
seisin made by the constituent in his own 
behalf would be set at nought. 


A right of pre-emption may be enforced 
against un agent before delivery to his cone 
sittuent ; but not afterwads.—(It is to be 
observed that as, previous tothe delivery of 
the goods to the constituent, the rights of the 
contract rest with the agent, and cease an] 
expire after the delivery, it follows that if a 
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person claim his right of Shaffa* ina hou e 
purchased by an agent, he hasa right to sue 
the agent previous to the delivery, of the 
house to his constituent ; but after the deli- 
very no acion would lie against the agent. ) 
Agency in Sirif or Sillim is valid.—IF u 
person appoint an agent for executing a con- 
tract of Sirf or Sillim ¢ it is valid ; becaus. 
the constituent being himself competent to 
these contracts may lawfully (on the prin 
ciples already explained) empowe: another 
to execute them on his behalf It 1s to be 
observed, however, that the Sillim here men- 
tioned means a purchase by way of Sillin 
(or advance), and not a sale by that mode ; 
because, if a sale of that nature were allowed 
by agency, it would necessarily follow that 
the agent must himself become lisble for a 
particular article in lieu of a price which he 
has not received —It is likewise to be ov- 
served that if, in either of these cases (that 
is, either the contract of Sillim or Sirf), the 
agent (who is the buyer) be separated from 
the seller, —previous to his seisin of the goods, 
in the case of Sillim,—or, to the mutual 
seisin of the article of exchange .n the case 
of Sirf ;—the contract becomes null ; because 
the agent being a party; his separation from 
the other party previous to the seisin is the 
cause of annulment of both contracts (con- 
trary to where the constitu:nt is separated 
from the seller before the seisin ; because not 
being himself a party, his separation is of no 
consequence) —Since, therefore, he agent ıs 
a party, it follows that his seisin and deli- 
very are valid, although he be one to whom 
the rights of a contract cannot appertain 
(such as an infant or an inhibited slave). It 
is different with regard to a messenger ina 
contract of Sillim or Sirf: for his seisin is 
not valid, as his function relates to the con- 
tract and not the seisin ; because a mesenger 
merely delivers the speech of his employer 
to another; and seisin is no way connected 
with speech. Moreover, a speech delivered 
by a messenger refers itself to the dictator of 
the message ; a messenger is, therefore, not 
considered asa party ; a:d hence his seisin, 
as being the seisin of a Stranger, is not valid. 
An agent, pay'ng for goods which his own 
money, is entitled to repayment for his con- 
Stituent.—IF an agent for purchase pay the 
price of the goods from his own property, 
and obtain possession of them, he is entitled 
to repayment from his constituent, for two 
reasons.—First, he stands as a seller, and 
the constituent as a purchaser; because a 
virtual exciange is established between 
them (whence it is that if an agent and his 
constituent disagree, with respect to the 
price, an oath is tendered to both, as holds 
in all mutual exchanges of property for 


a ere eee a- 


*A right of neighbourhood, which gives 
the neighbour a privilege of pre-emption.— 


It is fully treated of under the head of 
Shaffa. 


tSee Sales. 
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property; and the constituent may also 
return the thing purchased tothe agent, on 
account of any defect) :—when, therefore, 
the thing purchased is duly delivered to the 
constituent by the agent, the agent is entitled 
t take from him the price he may have given 
for it:-—-SECOND y as the rights of the con- 
tract appertain to the agent, and as the con- 
s‘ituent is informed of this, it follows that 
he gives h's consent to the agent’s payment 
of the price from his own property. If, 
therefore, the goods be lost in the hands of 
the agent, and he should not previously have 
made a detention in hts own behalf of those 
goods from his constituent, the loss in that 
case falls upon the constituent, and he be- 
comes liable for the price to the agent; be- 
cause the seisin of the agent, so long as he 
makes no formal detention of the purchase 
froin his constituent, stands as the seisin of 
the constituent ; and therefore he is held to 
have been virtually possessed of the goods 
whilst the loss took place. 

An agent may detain from his constituent 
what he purchases, until he be paid the price. 
—AN agent is entitled to detain from his 
constituent any purchase he may have made 
on his account, until he be paid the price by 
him, according to what was before said, that 
the agent stands as the seller, and the con- 
stituent as the purchaser.-—Ziffer maintains 
that the agent is not entitled to detain the 
purchase, as the constituent has already 
made seisin of it; because, as the seisin of 
the agent ts, virtually, the seisin of the co ı- 
stituent, it is consequently the same as if the 
agent had actually delivered them over to 
him: the agent’s right of detention, there- 
fore (in satisfaction of his claim to payment 
of the price), ceases, in the same manner as 
in cas: of his actual delivery of them. Our 
doctors, on the other hand, argue that the 
delivery of the goods to the constituent (on 
the principle of the seisin of the agent being 
the seisin of the constituent) is a matter of 
necessity ; but does not imply any consent 
on the part of the agent to the relinquish- 
ment of his right of detention.—The seisin 
of the agent, moreover, is not the actual 
seisin of the constituent; but is rather sus- 
pended.—If therefore the agent should not 
detain the goods froin his constituent, his 
seisin stands as the seisin of his constituent ; 
but if he detain them, his seisin is then con- 
sidered as on his own behalf 

But 1f the purchase perish in the agent's 
hand during such detention, he is responsible. 
—Ir, in the case before stated, the agent 
detain the purchase from his constituent, 
and it perish in his hands he is answerable, 
according to Aboo Yoosaf, ın the same 
manner as foc a pledge.*—Mohammed is of 
opinion that he is answerable in the same 
degree as when goods, the subject of a sale, 
decay, or lost, in the hands of the seller, 
in which case the responsibility is for the 


*That is, not atthe rate of the estimated 
price, but of the actual value. 
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psice, not for the value ;—that is, the pur- 
chaser is exempted from the payment of the 
price ;—and such is also the doctrine of 
Haneefa —Ziffer, on the contrary, is of 
opinion, that responsibility attaches in the 
same degree as ın a case of usurpation : 

as the detention has been made without any 
right.—The argument of Haneefa and Mo- 
hammed is that the agent stands as the 
seller of the article in question to the con- 
stituent, and detains it from him in order 
that he may exact payment for it; and 
consequently that the constituent stands 
acquitted of the price on the decay or de- 
struction of the article in the hands of the 
agent —Fhe reasoning of Aboo Yoosaf, is 
that the thing in question, in the hands of 
the agent, was not at first a subject of 
responsibility, but became so inconsequence 
of detention with a view to satisfaction for 
the price; and the same is the actual pro- 
perty of a pledge :—contrary to a purchase ; 
as that is a subject of responsibility inthe 
hands of the seller from the first and not 
because of detention for the price. A con- 
tract of sale, mogeover, is cancelled in 
consequence of the loss of the subject of it; 
but in the case in question, the original 
contract between the agent and seller is not 
annulled.—Haneefa and Mohammed, how- 
ever, maintain that though the original con- 
tract of sale be not annulled, yet the contract 
which virtually subsists between the agent 
and constituent is annulled, in the same 
manner as if the constituent were to return 
the goods to the agent on the discovery ofa 
defect. 

Case of an agent purchasing, at the rate of 
his instruction, a larger quantity of an article 
than was specified in the instruction.—IlF a 
person appoint another his agent for the 
purchase of ten ratlst of flesh for one dirm, 
and the agent purchase twenty ratls, for one 
dirm, of that kind of flesh which is sold at 
the rate of ten ratls for one dirm; in that 
case (according to Haneefa) it is incumbent 
on the constituent to take only ten ratls for 
half a dirm. The two disciples maintain 
that it is incumbent on him to take the 
twenty ratls for one dirm. In some copies 
of Kadooree it is written that Mohammed 
coincides in opinion with Haneefa, and that 
his doctrine in the Mabsoot is not incom- 
patible with it, he having only observed 
there, that ‘‘the constituent ought to take 
ten ratls fora half dirm.’’—The argument of 
Aboo Yoosaf is that the constituent ordered 
the agent to expend his dirm in the purchase 
of flesh, under a conception of the price being 
at the rate of ten ratls per dirm: when, 
therefore, the agent purchased twenty ratls 
for the dirm, as he appears to purchase them 
on account of his constituent, he is conse- 
quently entitled to take the whole ; in the 


*That is, at the rate of the full value, 
whatever that may be. l 
+A ratl is about one pound, Troy weight, 
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same mann as where a person empowers 
another to sell his slave for a thousand 
dirms, and the agent obtains two thousand ; 
in which case the constituent is entitled to 
the whole of the sum so obtained.—The 
argument of Haneefa is that the constituent 
having expressly enjoined the purchase of 
ten ratls, ıt follows that the excess must be 
considered as having been purcnased by the 
agent on account of himself,—and tor which 
he must accordingly pay the price ;—con- 
trary to where an agent, being empowered 
to sella slave for a thousand dirms, obtains 
two thousand for hun ; because, in this case, 
the excess being in exchange for the property 
of tae constituent, is consequently his right. 
—If however, the agent, were to purchase 
for one dirm tw nty ratis of flesh of that 
kind which is sold at the rate of twenty ratls 
per dirm, the purchase (in the opinion of all 
our doctors) is made by the agent for himself ; 
because the object of the constituent was 
evidently fat meat, and that object has not 
been here obtained. 

An agent cunnot purchase for himself any 
Specific article which he is directed to pur- 
chase for his constituent --Ir a person ap- 
point another his agent to purcuase for him 
som? specific article, in that case the agent 
isnot entitled to purchase the article for 
himself ; because th.s is a breach of the 
trust reposed in him by his constituent ; 
and also, because it is a  dismi.sion of 
himself from his appointment, which he 
is not (in the Opinion of some) empowered 
to do, unless tn the presence or his consti- 
tu- nt. 

Unless he purchase it for something of a 
different nature from the price specified — 
Ir, however, the constituent should have 
specified the price of the articl:, andthe 
agent purchase it for a price ot a different 
secies from that mentioned by the consti- 
tuent; or if the constituent not having 
specified the price, the agent purchase the 
article, not for dirms, but for something 
estimable by weight or measurement of 
Capacity. 

Or through the mediation of another agent. 
—Or, lastly, if the agent appoint another 
agent, and that secondiry agent purchase 
the article in the absence of the primary 
agent; in all these cases the purchase is 
held to have been made on behalf of the 
agent himself, and not of his constituent, 
because of the deviation from his consti- 
tuent’s orders —If, on the other hand, the 
secondary agent conclude the bargain in the 
presence of the primary agent, the purchase 
is in that case considered as made for the 
constituent, because the wisdom and judg- 
ment of the primary agent is held (in con- 
sequence of his presence) to have been 
exerted: and hence there is no deviation 
from the orders of his constituent. 

Case of agency in the purchase of an inae- 
finite slave.—IF a person appoint another to 
purchase for him an indefinite slave, and the 
agent accordingly purchase a slave : in tha 
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case the s'ave belongs to the agent himself,* 
unless he declare, “I intended the pur- 
chase for my constituent,’’—or unless he 
make the purchase with the constituent’s 
property.—The compiler of the Hedaya 
remarks that this case may occur in various 
shapes. 

Which admits of four descriptions — 
First, where the agent refers the contract 
to his constituent’s money, as if he should 
say, ‘‘with this thousand dirms (mean:ng 
those of his constituent) I have purchased 
this slave :” in which case the slave goes to 
the constituent. (This is the case which is 
meant by the above expression, ‘‘or unless 
he make the purchase with the constituent’s 
property ;’’ for that deces not mean ‘‘that he 
shall first make the purchase for a thousand 
dirms, generally; and then pay it from the 
property of his constituent,’’) SECONDLY, 
where the agent refers the contract to his 
own money; in which case the slave, for 
evident reasons, belongs to the agent him- 
self, since he has referred the contract to his 
own property. TuHirRDLy, where the agent 
refers to money in general; in which case 
the purchase is made either for himself or 
his constituent, ashe may have resolved in 
his mind at the time ;—because the agent, in 
a case of the present description, is at full 
liberty either to make the purchase for him- 
self, or for his constituent If. therefore, 
the agent and constituent disagree (the 
agent asserting that he intended in the pur- 
chase for himself, and the constituent de- 
claring that he intended it for him), then 
the payment of the price must determine ; 
that is, the slave is adjudged to him from 
whose property the price is paid.—If, on the 
other hand, it be admitted by both that no 
resolution was formed, Mohammed alleges 
the slave, in this case, to be the property of 
the agent ; because of his being the contract- 
ing party, and also, because of the proba- 
bility there is that every one acts for himself, 
unless where it can be proved to the contrary, 
which the case in question does not admit of 
—Aboo Yoosaf is also of opinion that the 
payment of the price ought to determine the 
right to the purchase ; because it serves as 
a criterion to determine the action of the 
agent, which otherwise admits of two sup- 
positions ; and also, because, if the purchase 
were to be considered as made on account of 
the agent, notwithstanding his having paid 
the price from the property of the constituent, 
it would follow that the agent is an usurper. 
This conclusion of Aboo Yousaf, however 
(that the agent would, under these circum- 
stances, be an usurper), does not necessarily 
follow : on the contrary, he cannot otherwise 
be considered thanas inthe case where the 
parties disagree with respect to the inten- 
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° That is, the agent is considered as 
having made the purchase on his own 
account, and consequently must pay the 
price out of his own property, 
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tion ; which we have already explained.—It 
is to be observed that all the several modes 
here described apply equally to the appoint- 
ment of an agent forthe management ofa 
contract of Sillim. 

Case of dispute between the agent and con- 
stituent respecting a slave who, after being 
purchased y theagent, dies in his hands — 
Ir a person appoint another to purchase for 
hima slave fora thousand dirms, and the 
agent afterwards inform him that “he had 
accordingly purcha-ed for hima slave fora 
thousand dirms, but that the slave had died 
in his possession,’’—and the constituent, on 
the other hand, assert that ‘‘ he had pur- 
chased the said slave for himself and not for 
him ;’’—1in this case the assertion of the con- 
stituent, corroborated by an oath, must be 
credited —Tnis however, proceeds on a sup- 
position that the constituent had not pre- 
viously delivered the said thousand dirms to 
his agent ‘—for if he shoul.{ have given the 
thousand dirms, the declaration of the agent 
must be credited; because, in the former 
instance, the agent gives information of his 
performance of an act which he is not now 
capable of carrying into full execution (since 
he cannot purchase a slave who is dead), 
and his object is to get a thousand dirms 
from the constituent, who, on the other hand, 
denies his right ; and the word of a defendant 
is creditable before that of a plaintiff: and, 
in the latter instance, the agent isa trustee, 
having the price in his hands asa deposit ; 
and his object being to obtain a releasement 
from his trust, his assertion is therefore cre- 
dited.—If, however the slave be actually 
alive at the time of the disagreement, the 
declaration of the agent must be credited 
(according to Haneefa and Mohammed), 
whether the constituent have delivered the 
price or not ; because the agent gives infor- 
mation of his having performed an act which 
he is capable at that instant of carrying fully 
into execution (since itis in his power to 
purchase this slave as he is living), and 
hence his word is not liable to suspicion.— 
According to Haneefa, indeed, if the con- 
stituent should not have delivered the price, 
his assertion must be credited, as the agent 
is in the case liable to the suspicion of 
having first purchased the slave on account 
of himself, and asserting afterwards (on the 
discovery of a defect) that hehas purchased 
him for his constituent. It is otherwise 
where he has already received the purchase- 
money, because then he is considered as a 
trustee of it, and his assertion is credited, 
as it tends to procure him a releasement 
from his trust :—whereas, 1n the other case, 
he cannot be considered as a trustee, since 
the purchase-money is not in his posses- 
sion. 


Ina case of dispute between anagent and 
constituent respecting the purchase of a spe- 
cific slave, the decla ation of the agent must 
be credited.—-Ir a person desire his agent to 
purchase for him a sp.cfic slave, and they 
afterwards disagree during the life-time n- 
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the slave (the constituent asserting that the 
agent had purchased him for himself, and 
the agent declaring that he had purch sed 
him for his constituent), in this case it is 
universally agreed that, whether the con- 
stituent may have delivered tohim the price 
or not, the assertion of the agent must be 
credited: because the agent gives informa- 
tion of his perfo-mance of an act which he 
is at that moment capable of carrying fully 
into execution ; and also, b cause he is not 
in this case liable to any suspicion, since an 
agent for the purchase of a specific thing 
cannot purchase that thing for himself in 
the absence of his constituent. for the reasons 
already explained ; in opposition to the case 
of an indefinite thing (according to the doc- 
trine of Haneefa, as exhibited above). 

An agent. avow ng his commission, cannot 
afterwards retract, unless the alleged con- 
Stituent deny the comimission.—Ir one person 
say to another ‘‘sell to me this slave in be- 
half of Omar, who is my constituent ;’’ and 
the slave be accordingly sold, and the agent 
afterwards deny that he had been authorized 
to make the purchase by Omar, and Omar 
then appear, and assertthat he had desired 
the said agent to purchase the said slave for 
him,—in this case Omar is entitled to take 
the slave, because the agent has h mself 
acknowledged his agency on his behalf, and 
denial afier acknowledgment is cf no effect 
—If, on the other hand, O nar should deny 
his having authorized the purchase, in that 
case he is not entitled to take the slave, 
because the acknowledgment of the agent is 
set aside by the denial of Omar.—But if, 
under these circumstances, the purchaser 
should deliver the slave to Omar, it becomes 
then a contract of sale, for w'.icn the original 
purchaser is responsible, seeing that Omar 
has purchased it from him after the mode of 
Taata, that is by mutual gift, as when a 
person buys athing for another without his 
authority and then delivers the said thing to 
that other.—The doctrine of this case shows 
that the delivery of a thing according to 
sale. suffices to establish a sale by Taata or 
mutual gift, even although the giving and 
receiving of the price should not have taken 
place ; and it also shows that a sale by Taata 
in things of great or little value is estab- 
lished by the mutual consent of the parties 
This is the authentic doctrine in the case of 
such sales. 

An agent is at liberty, if he choose, to pur- 
chase only one of two slaves specified.—Ir a 
person commission another to purchase for 
him two specific slaves without mentioning 
the price, and the agent purchase one of them, 
it is valid : for in this instance the appoint- 
ment of agency is valid. and does not restrict 
the agent to purchase both of the slaves by 
one contract, which is often impracticable, 
because of the objection of the proprietor to 
include them both in one contract.—The 
azent may therefore lawfully purchase one 
out of two slaves, unless when he does it by 
deceit, as his agency authorizes him only to 
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make a just purchase, which precludes him 
from making a deceitful one --The doetrine 
in this case is universally agreed to. 

Ir a person desire another to purchase him 
two particular slaves, without mentioning 
the price, and the agent purchase one of 
these slaves, it is valid ; because the appoint- 
ment of the agent, in this ins:ance, is 
general (in other words, does not  resrrict 
the agency tothe purchase of both slaves by 
one contract); and it seldom happens that 
two slaves are purchase | by one contract, as 
a master seldom sells two slaves by one con- 
tract 

But not if the purehase be at an evident 
disadvantage.—It is lawful for the agent, 
therefore, to purchase one of the two 
(unless, indeed, the purchase be made at an 
evident disadvantage, which would be con- 
trary to the end of the appointment). 

Nor if the price exceed the rate expressed 
in his instructions ; unless the dtfference be 
trifling —Ir a person desire another to pur- 
chase for him two specific slaves (who are 
supposed to be equal value) for one thou- 
sand dirms, and the agent purchase one of 
these slaves for five hundred dirms or less, it 
is valid, according to Haneefa —If, however, 
he should purcha.e him for more than five 
hundred dirms, the contract is not binding 
on his constituent. The reason of this is 
that the constituent. having opposed one 
thousand dirms tote two slaves, who are 
equal in value, did of consequence intend 
that the agent should pay five hundred dirms 
for each. The agent, therefor, in paying five 
hundred dirms, COnforms exactly to the 
orders of his constituent: and although, in 
paying less for him, he does deviate from his 
orders, yet this being a laudable deviation, 
in favour of his emplover, is therefore bind- 
ing. In purchasing him, on the other hand, 
for more than five hundred dirms, whether 
the excess be great or small, he is guilty of a 
deviation from his orders unfavourable to 
the interests of his employer, and which is 
therefore not allowed; unless, indeed, the 
agent purchased the other slave for the sum 
remaining to complete the thousand dirms; 
before any litigation happen between him and 
his constituent, for the former purchase.— 
What is here advanced proceeds upon a fa- 
vourable construction of the law. Analogy 
would suggest that the contract, in this case, 
ought not to be binding on the constituent, 
because of the deviation from his orders.— 
The reason for a more favourable construc- 
tion inthis particular, is that the purchase 
of the two slaves for one thousand dirms 
(which is the express object of the constituent) 
is here obtained ; and that the limitation of 
their prices to five hundred each, in an equal 
manner, is only an implied object, since it 
requires to be established by reasoning; and 
an express object is always preferred to an 
implied one.—The two disciples maintain 
that if, in the case in question, the agent 
should have purchased one of the two slaves 
for more than five hundred dirms, by a con- 
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tract disadvantageous only ina small degree | (whence it is that if a person restrict his 


(which cannot always be avoided), and the 
money remaining suffice for the purchase 
of the other slave, it is valid ; because the 
agency is absolute (that is to say, is not re- 
stricted to the payment of five hundred dirms 
for one slave), although it be restricted to 
ajust and proper contract, which that in 
question may be con.idered, as the disadvan- 
tage attending it is not great and obvious.— 
It is, however, absolutely necessary that the 
sum remaining suffice to purchase the other 
slive, in order that the object of the con- 
stituent (namely, the purchase of both for one 
thousand dirms) be obtained, 

An agent may liquidate a debt due from 
him to his constituents by the purchase of a 
specific article.—\f a person desire another, 
who owes h.m one thousand dirms, to pur- 
chase with ita specific slave, and the agent 
act accordingly, it is lawful ; because a 
specification of the subject of sale amounts 
to a specification of the seller; and asa 
specification of the seller would have been 
lawful (for reasons which will hereafter 
appear), so, in the same manner, the specifi- 
cation of the subject is also lawful. 

But if the article be not specified. and 
perish, after purchase, in the agent’s hands, 
the debt is not liquidated.—Ir a person desire 
another, who is indebted to him one thousand 
dirms, to purchase with itan in Jefinite slave ; 
and the debtor accordingly purchise a slave, 
and the slave die before the delivery of him 
to the constituent; in that case the slave is 
held to have been the property of the agent 
—If, on the other hand, he die after delivery 
to the constituent; he is then held to have 
been the property of the constituent.—This 
is the doctrine of Hanezfa The two disciples 
allege that the property of the constituent 
commences on the instant of the agent ob- 
taining possession of the slave.—A_ similar 
disagreement subsist with regard to the case 
of a creditor appointing his debtor to mak: 
a purchase with the debt, either by a contract 
of Sillim or Sirf.—The argument of the two 
disciples is that dirms and deenars, whether 
ready money or debt, are not specific when 
opposed to any thing in a contract of ex- 
change (whence it is that if a person were 
to sell a specific and existing article, in ex- 
change fora debt, and both parties agree 
that the purchaser does not owe the seller 
any thing, yet the contract of sale is not 
rendered void): it is therefore, the same 
whether they be a specified or not ;* and con. 
sequently the contract of the agent is bind- 
ing on the constituent, because his seisin is 
equivalent to that of his constituent.—The 
argument of Haneefa is that dirms and 
deenars admit of specification in agency 
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*This is to say, it is the same thing, 
whether the agent, at the time of purchase, 
declare that “the thousand dirms he pays 
forthe slave are those thousand which he 


Owes to his constituent,” or not. 


a person, by another 


his agent for the receipt of 


agent to the purchase of something with one 
thousand specific dirms, or witha debt, and 
the specific dirms be lost in the agent's hands, 
or the debt become cancelled, the agency 1s 
null); and such being the case, It follows 
that in the appointment of an agent for the 
purchase of a slave, or for making a Sillim 
contract, the property of a debt is vested in 
who is not indebted to 
him, without his being appointed an agent 
for the seisin of the said debt, which is un- 


lawful; in the same mauner a3 if a person 
should purchase a thing in exchange fora 
debt due to him by sone other than the seller 
(asif ie should say to th: sz.ler 


E hive 


bought this thing from you in exchange for 
a debt owing to me MM a certain person, an l 
which you may take for 

case the sale would be invalid ; and so also 


the price’’) ; in which 


in the case in question.—In the appointment 


of an agent for managing a Sirf sale, on the 
other hand, it would follow that the con- 


stituent, before possession, commands the 
use of a thing of which he is not proprietor 
till after possession (for he is not proprietor 
of the debt till after the receipt of it) ; and 
the application of the thing in question toa 
Sirf sale, before the seisin of it, is null ;—in 


the same manner a3 if a person should say, 


“give what you owe me to whomsoever you 
please.”’—It is otherwise 1f = on eats 
i - because then the selle 
specify the seller; be hoe and 
consequently takes possession of the same in 
trae his agency, and then becomes the 
proprietor of it himself. It ts otherwise, 
also, where a creditor desires his debtor to 
bestow the amount of his debt in charity, 
because here the creditor destines his property 
to Gop, who is a known and determinate 
object. —It is to be observed that as, inall 
these cases, the agency (according to Haneefa) 
is not valid, the purchase make under It 18 of 
force and binding with respect to the agent 
himself, as being the actual purchaser .—if 
therefore, the subject of the sale should 
decay or be destroyed in his hands, he must 
sustain the loss: unless, however, the con- 
stituent should previously have received 
seisin of it ; because, in that case, it would 
become his property, as a sale of the slave 
is in this instance established between, the 
agent and constituent, by a sort of recelpro- 
V here an agent and constituent disagree 
respecting a purchase, a judgment must be 
given, according to the value.—IF a person 
give another one thousand dirms, and cate 
him to purchase with it a female slave, oni 
the agent accordingly purchase a pace e 
slave, and the parties then disagree, —the 
constituent asserting that he had purchased 
her for five hundred dirms, and the agent 
declaring that he had paid one thousand for 
her,—in this case the assertion of the rie 
is to be credited provided the value of t e 
slave be estimated at one thousand dirms ; 
because the pric:, according to htn, ?2>4 
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one thousand dirms, in which exac amoutnt 
he isa trustee, he therefore, in this case, 
claims a releasement from his charge of 
trustee ; whilst, on the other hand, the 
constituent claims compensation from him, 
which he denies.—If, however, the value 
should be estimated only at five hundred 
dirms, then the assertion of the constituent 
is to be credited, because the agent departed 
from his orders in purchasing a female slave 
for five hundred dirms, when the constituent 
desired one for one thousand dirms ;.and 
is therefore responsible.—Supposing (on the 
other hand) the constituent not to have piid 
the one thousand dirms to the agent, and all 
the other circumstances of the case to re- 
main as above mentioned, then also, if the 
value of the female slave be only five hun- 
dred dirms, the assertion of the constituent 
must be credited, because of the agent’s 
deviation from his orders : —but if the value 
be one thousand dirms, both parties must be 
required to make oath (because such is the 
law in a dispute about the price in a con- 
tract of sale; and here the constituent and 
the agent stand toeach other inthe relation 
of buyer and seller) ;—af er which the con- 
tract of sale (which is supposed to exist 
between the agent and constituent) is dis- 
solved, and the right of property in the 
slave becomes vested in the agent. 

Or according to the declaration of the 
selley.—IF a person desire another to pur- 
chase for him a specific slave, without men- 
tioning the price, and the agent accordingly 
purchase the said slave, and they then dis- 
agree in regard to the price (the agent assert- 
ing that he had paid one thousand dirms, 
and the constituent asserting that he had 
only paid five hundred dirms), in this case, 
provided the seller authenticates the decla- 
ration of the agent. his assertion, corrobo- 
rated by an oath, must be credited.—Some 
have said that an oath is not to be exacted 
in this instance, since the doubt arising from 
the disagreement is removed by the verifi- 
cation of the seller: in opposition to the 
preceding case, where the seller is supposed 
to be absent.—Others. again, have said that 
in this case also an oath is requisite. Mo- 
hammed alleges that as, after the receipt of 
the price, the seller is, as, it were, a stranger 
to both the agent and the constituent,—and, 
even before the receipt of the price, is in the 
relation of a stranger to the constituent.— 
his assertion can have no effect in regard 
toa disagreement between the constituent 
and agent ; and, consequently, that an oath 
is requisite. This is also the opinion of 
Aboo Mansoor ; and it is the most authentic 
doctrine. 

Section II. 


Of the Appointment of Agents, by Slaves 
for the Purpose of purchasing their own 
Persons in their own Behalf.’ 

A slave may employ a person to purchase 

_ “That is, with a view to their emancipa- 
ion. 
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his freedom from his master.—Ir a slave say 
to a person, “‘purchase me, in behalf of 
myself, from my master, for one thousand 
dirms’’® (at the same time delivering the 
one thousand dirms), and the said p?»rson 
accordingly purchase the slave from his 
master, in behalf of the slave, he [the slave] 
becomes free ; and the right of Willa remains 
with the master, because the sale of the 
person of the slave to the slave himself is 
here interpreted in its metaphorical sense 
(that is, the liberation of the slave), as the 
interpretation of it in its literal s:nse (namely, 
the exchange of property for property) is 
here unattainable: the slave’s purchase of 
his own person, moreover, is in fact an 
agreement on his part to accept his freedom 
in exchange for his property : and the agent 
stands merely as a messenger, because none 
of the rights of the contract rest in him :— 
the case is, therefore, the same as if the slave 
had purchased his own person : and as 
the sale of the slave is, in fact, an emanci- 
pation of him on the part of the master, 
he is therefore entitled to the right of 
Willa. If, however, the agent should not 
particularly say and explain to the master 
that he purchased the slave on behalf of the 
slave, but, on the contrary, simply say, “l 
have purchased a particular slaye of yours,” 
In that case the slave becom 
of the purchaser; because ¢ 
their literal sense, 


Crmer s 
ese where the tee me of 


being practicable, the 
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was therefore adopted ; aa eee 
meaning (namely, an exchange of e Her 
for property) is here follows ihe A pa v 
of consequence becomes the ae purc ae 
slave ; and the one thousand yee of the 


him by the slave for the purchase of krocet 


Master, as being the 
Pie la cr must 
In short, in the ae seus for the 


said slave in his own 


slave ; 


himself, and not for the sit e purchase is for 


ve It is otherwise 


the agent, who is th 
the case in question, 


: : on t 
explanation is materia he contrary, the 
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*In other words, ‘ 
» “purchase my FREEDOM 
for one thousand pirMs,”’ y 
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made, the transaction is a sale; or if it be 
mide, it is an emancipation, with a reserva- 
tion of the right of Willa; in which case 
the price is not demanded from the agent, 
notwithstanding he is the contracting party : 
it 18, moreover, possible that the master may 
not be inclined to the emancipation, but may 
assent to the sale merely witha view to the 
exchange, in which case, also, explanation is 
indispensable. 

A slave may act as the agent of another 
person in purchasing his own freedom —Ir a 
person say to a slave, ‘‘purchase your own 
Person on my beha f from your master ;”’ 
and the slave sav to his master, ‘‘sell me, 
On account of a particular p-rsoi, tor 
this quintity of dirms,’’ ani the master 
accordingly agree, in this case the slave 
becomes the property of the constituent ; 
because a slave is capable of becoming an 
agent for the purchase of himself, since, 
with regard to the property involved in his 
person, he himself is as a stranger; and as 
he is property, a contract of sale operates 
with respect to him, although the seller 
(because of the property being in the hands 
of the slave himself) be not entitled to 
detain him from the constituent after the 
sale, asa sat sfaction for the price: and as 
the slave is capable of agency, it follows 
that if, in the case in question, he refer the 
contract to his constituent consequently 
because of its being in conformity to his 
orders ; but if, instead of ref.rring it to his 
constituent, he should refer it to himself, he 
then becomes free, because the contract is 
in that case an emancipation, to which the 
master agrees, 

OpjecTion.—The slave is, in this case, an 
agent for the purchase ofa specific thing ; 
but an agent for the purchase ofa specific 
thing is not entitled to purchase that thing 
for himself. 

Rep.y.—Although the slave, in this case, 

„an agent for the purchase of a specific 
thing, yet by purchasing, he in reality per- 
forms an act ofa different nature from pur- 
chase,* and that act is theref re allowed to 
be expedited in his behalf. 

Ir, also the slave simply say to his master 
“sell me,” without mentioning the particular 
Person, he is free : because his speech being 
absolute, and admitting of two interpreta- 
tions, 1s not applied in favour of the consti- 
tuent, on account of the doubt which exists, 
and which consequently determines the 
transaction to be a contract in behalf of 


himself. 
Section ITI. 
gency for Sale 
An agent for sale cannot sell to his father 
or grandfather.—An agent for purchase or 
sale is not permitted, according to Haneefa, 
to enter into a contract of purchase or sale 


*Namely, emancipation. 
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i with a person whose evidence would not be 


admitted in his [the agent’s] behalf, such as 
his father or grandfather.— The two disciples 
allege that if an agent should sell a thing to 
any person whatever, standing in that rela- 
tion to him (except his slave or his Mokatib), 
for an equivalent to the value of the subject 
of the sale, it is lawful; because agency is 
absolute ; and an agent isnot liable to sus- 
picion from such a sale, since the property 
of those relations is distinct and separate 
from his property; and reither party is 
eititled to derive a benefit from the pro- 
perty of the other. It is otherwise where 
an agent sells a thing to his own slave, 
because that, in fact, is a sale to himself, as 
the possessions of a slave are the property 
of his master ; and the right of a master 
extends to the earnings of his Mokatib, and 
becomes, in reality, his pronerty in the event 
of the Mokatib’s inability to discharge his 
ransom.—The arguments of Haneefa upon 
this point are twofold.—First, and transac- 
tion which begets suspicion must be excepted 
from agency ;—and the act of sale on the 
part of the agent, to persons under the above 
description, does beget suspicion, since they 
are excluded from giving evidence in his 
behalf. SECONDLY. a mutual right of usu- 
fruct and advantage subsists between the 
agent and such relations, since each is 
entitled to derive an advantage from the 


the other; the sale of any thing 
propery oi is in manner a sale to 


hem, therefore, 1s } 
himself —A similar disagreement subsists 


with respect to a contract of Sirf or of hire, 

circumstances, 
une al the article committed to him 
at whatever rate, and in return for what- 
ever ccmmodity, he thinks fit. —W HOEVER is 
appointed an agent for the sale of any rainy, 
may lawfully (according to Haneefa) se 
that thing, either for a laige or smali pne, 
or in exchange for any thing else, as we hc 
f 1 money.—The two disciples maintain that 
it is neither lawful to sell the thing at a 
great and obvious disadvantage, nor for any 
thing but money, for the following reasons : 
—Fikst, agency. although ET yet 
restricted to the common customs 0 pa 
kind; because as all transactions cu le 
purchase and sale, for instance), are for t x 
purpose of removing Or remie oving a want, 
they are therefore restricted to the a 
of that want (whence it 1s that agency or 
the purchase of a stove, OF of ice, or o any 
animal destined for sacrifice, is Livan Ae 
the period in which those things are wan i p 
and the common practice among ree ng 
is to sell a thing or an adequate va rece 
for this value (not in anything else, ut) an 
money.—-SECONDLY. sale at agral n A 
dent disadvantage is partly a sale $ pai ly 
a gift ; in the same manner, also, the gee 
goods for other goods (which is terme 


—_— 


*Namely, his father and grandfather. (See 
Imbisat. ) 
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Mokasa, or barter) is sale in one shape, and 
purchase in another shape ;— either of these, 
therefore, can be absolutely term da sale. 
The argument of Haneefa is that agency is 
absolute, and must therefore be per-nitted to 
operate in an absolu2 manner, provided it 
be not subject to suspicion.--The sale, more- 
over, of a thing at an evident disadvantage 
is a common practice wh2n there is pressing 
occasion for the price ; and, in the sam: man- 
ner, it is also common to sell goods in ex- 
change for goods, when one of the proprtie- 
tors losee all desire for his own goods. —W ith 
respect to the example of the sale of a stove, 
or of ice, or of an animal destined for sacri- 
fice (as adduced by the two disciples in sup- 
port of their opinion), the doctrine regarding 
them cannot be admitted, according to the 
tenets of Haneefa, since the contrary is re- 
lated as an opinion of his upon those subj:cts. 
—Besides, sale atan evident disadvantage is, 
nevertheless, wholly a sale, and in no respect 
a gift; whence it is that ifa person were to 
make a vow, saying, "by Gop I will not 
sell sucha thing.’’and afterwards dispose of 
it to an evident loss, he is forsworn. 

OsjecTion.—I(r sale at an evident disad 
vantage be still wholly asale, it follows that 
a father or executor may sell the goods of a 
minor at a disadvantage.—How, therefore, 
does it happen that they are both debarred 
from doing this ? 

Repty.—THe reason is that their power is 
founded entirely upon their suppposed regard 
for the interest of the minor; and the trans- 
action in question being ofa nature which 
argues a want of this regard, is consequently 
not permitted to them. 

IN regard to a sale of goods for goods, it 
is either completely a sale, or completely a 
purchase ; and cannot be partly a sale, and 
partly a purchase, since the properties of sale 
exist completely in it, as well as the proper 
ties of a purchase. 

An agent may purchase a thing at a-y rate 
not greatly exceeding the value.—AN agent 
for purchase may lawfully buy a thing for a 
price equivalent to its value ; and also for 
more than its value, provided the difference 
be not very considerable ; but it is not law- 
ful for him to purchase it ata rate much be- 
yond the value, as this gives room for sus- 
picion, since it is possib'e that he may have 
first purchased it for himself ; and that after- 
wards, on perceiving the loss, he had deter- 
mined it for his constituent. If, however, 
an agent be employed for the purchase of a 
specific thing, and purchase it for a price 
much beyond its value, lawyers have ob- 
served that the bargain is neverthless made 
for his constituent ; since an agent for the 
purchase of a specific thing, as not being 
allowed to purchase that thing for himself, 
is not, of consequence, liable to suspicion. 
—In the same manner, also, if an agent for 
marriage should contract a woman in mar- 
riage to his constituent, engaging for a dower 
beyond her Mihr Mis! or proper dower, it is 
lawful, according to Haneefa; because, in 


marriage, as the agent must necessarily refer 
the contract to his constituent, he is, there- 
fore, not liable to suspicion :—but it is other- 
wise with an agent for purchase, as he may, 
if he please, settle the contract in an absolute 
manner without referring it to his constitu- 
ent.—The term evident disadvantage, as here 
used, signifies a rate beyond the valuation of 
appraisers,—as where, for instance, if several 
persons make an appraisemnent of a thing, 
none of their appraisements equal the price 
given,—Some have said that this term is used 
in the exchange of goods for goods, where the 
difference is as ten to ten and an half; and 
in cattle, where it is as ten to eleven; and in 
immoveable property, where it is as ten to 
twelve. The reason of these proportions is 
that the sale of the first kind is common ; of 
the second kind the sale is in a maan between 
frequency and rarity; and of the third, it is 
rare :-—and the disadvantage increses in 
proportion to the rarity of the transaction. 


An agent for the sale of a slave may law” 
full sell any part or portion of him.—IF a 
person, being appointed an agent for the sale 
of a slave, should sell the half of him, such 
sale is valid, according to Haneefa ; because 
the agency is in this instance absolute, and 
does not restrict the sale either to one or 
more contracts; and as it would have been 
valid, under such circumstances, if he had 
sold him wholly for half of the price, it 
follows that it is valid where he sells the half 
for half of the price, a fortiorii—The two 
disciples allege that the sale of the half of 
the slave is not valid, as not being agreeable 
to custom, and because it involves the vexa- 
tion of participition in the property :—the 
sale therefore, is invalid ; unless the sale of 
the remainder also be completed previous to 
the disagreement of the parties, and their 
appeal to the Kazee —in which case it is 
valid, since the sale of one half may be 
necessary to facilitate the sale of the other 
half (as wher:, for instance, there is no 
purchaser for the whole, when it would be 
incumbent on the agent to make partial 
sales); if, therefore, he sell the remaining 
half prior to the delivery of the subject of 
first half was made with a view to facilitate 
the sale of the whole, and is consequently 
valid : but if, on the contrary, he should not 
sell the remaining half, it is evident that the 
partial sale was not adopted asa means of 
facilitating the sale of the whole, and is 
consequently invalid. —This distinction, ac- 
cording to the two disciples, procedes upon a 
favourable construction of the law. 


An agent for the purchase of a slave may 
purchase him either wholly or in shares.—Ie 
a person be appointed an agent for the pure 
chase of a slave, and purchase one hilf of 
him, the purchase remains suspended (that 
is to say, it is binding on the constituent in 
case the agent afterwards purchase the other 
half) ; because the purchase of a part may 
be the means of the purchase of the whole 
(as where the slaye, for instance, has become 
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the property of a number of persons, by 
inheritance, in which case there is a necessity 
for the agent purchasing one share from one 
heir, another from another, and so forth) ;— 
and where the agent purchases the remainder 
of the slave before his constituent rejects the 
first purchase, it is evident that the purchased 
part merely with a view to facilitate the 
purchase of the whole: —the contract of pur- 
chase is therefore binding upon the consti- 
tuent, and affectual with respect to him.— 
This is universally admitted.—According to 
Haneefa, there is a difference between this 
and the preceding example ; for two reasons 
First, in the purchase of a half of the slave 
there exists a suspicion, as itis possible that 
the agent may have made the purchase in 
his own behalf, and becoming afterwards 
sensible of the defect arising from partici- 
pated property, may have then determined 
it for his employer: a suspicion which does 
not exist in the case of the sale of the half, 
SECONDLY, the order of a constituent to sell 
any thing is an order relative to his own 
property, and is consequently valid; and 
such being the case: restriction or latitude 
must be attended to.—The order of a con- 
stituent to purchase any thing, on the con- 
trary, is an order relative to the property of 
another, and is consequently invalid: and 
such being the case, restriction or latitude 
are not objects of attention. 

An agent to whom an article of sa'e is 
returned, 'y a decree of the Kazee in conse- 
quence of an original defect. may return it 
to his constituent who must receive it back 
without any suit.—IF a person desire another 
to sell his slave, and the other sell the slave 
accordingly, and either take possession of 
the price or not, and the purchaser, in con- 
sequeuce of a defect of such a nature as 
could not have been supervenient (such, for 
instance, as an additional finger). return him 
upon the agent’s hands, by a decree of the 
Kazee founded either upon evidence, or on 
the refusal of the agent to take an oath, or 
on his express acknow'edgment.—in this 
case the agent may return him to the con 
stituent ; because the F.azee, in this instance 
has expressly determined the defect to have 
had existence during the pss ssion of the 
seller, on which account he decrees the 
return; and hence his decree is not, in fact, 
founded on any of the above circumstances, 
namely, evidence, refusal to take on oath, or 
acknowledgment. 

OsjEcriON.—What occasion, therefore, for 
the exhibition of these proofs? and why is 
any mention made of them in this case ? 

Repiy.—To remove the doubt thus stated, 
the author of this work observes, that the 
Kazee knows with certainty that a defect ; 
such as above described, could not happen 
in the course of a month; but not knowing 
when the sale took place, there is therefore a 
necessity for these proofs, in order to ascer- 
tain the date of the sale, and that the Kazee 
may be enabled clearly to determine that 
the said defect had not hap-ened since the 
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sale, but had existed prior to it —The defect 
may also be of sucha nature as required the 
inspection of woman or physicians ;—but 
although the opinion of women or physi- 
cians bə sufficient to prevent contention, yet 
it is not a sufficient ground for a decree of 
restitution: there is, therefore, a necessity 
for the proofs aforesaid ;—unless, indeed, 
the Kazee himself witness the sale and 
perceive the defect, in which case there is no 
necessity whatever for those proofs.—The 
return to the agent is in fact, a return to 
the constituent ; and hence the the agent is 
under no necessity of entering a suit against 
his constituent to enforce his admission of 
the return. 

And so also, where the defect is super- 
venient ; provided the Kazee's decrer be not 
founded on the agent’s acknowledgment.— 
Tue law is similar where the purchaser 
returns the slave to the agent, in virtue of a 
decree of the Kazee, founded either on evi- 
dence or refusal to take an oath, on account 
of a defect of such a niture as may have 
taken place subsequent to the sale, because 
evidence is absolute proof; and, as to the 
agent, he is under a necessity of declining 
to swear, as he had not always the posses- 
sion of the slave having received him only 
after the appointment of agency, whence it 
is possible that he is unacquainted with the 
defect ;—when, therefore, the purchaser re- 
turns the slave on account of the agent’s 
refusal to take an oath. the sale affects the 
constituent and he must take him back.— 
If, on the other hand, the purchaser return 
him to the agent, in consequence of a decree 
founded on his acknowledgment, the sale is 
absolute upon the agent, as acknowledgment 
is a weak proof (that is, does not affect any 
other than the acknowledger) : and the agent 
does not act from necessity, in this case, as 
he had it in his power either to have 
remained silent, or to have, refused taking 
an oath. 

In which case the constituent is not obliged 
to receive ıt back withouta suit.—THEeE agent, 
however, may afterwards litigate the matter 
with his constituent, and oblige him to take 
back the slave on his establishing proof by 
evidence, or on the co:stituent’s refusal to 
take on oath.—It is otherwise where the 
purchaser returns the slave to the agent, on 
his acknowledgment, without a decree, for 
in this case he has no grounds for a suit 
against the constituent to compel him to 
retake the slave; because this return is a 
sale de novo with respect toa thrd person 
who is neither the purchaser not seller ; and 
the constituent must be this third person 
since none but the agent can be considered 
as the scller—The agent, therefore, in re- 
ceiving back the slave from the purchaser to 
whom he had sold him, does, as it were, 
repurchase him; and hence he is debarred 
from returning him to the constituent, or 
litigating the ma ter with him.—A return of 
the subject of the sale, on the other hand, in 
virtue of a decree of the Kazeg founded on 
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an acknowledgmeaat of the seller, is ai an- 
nulment of h: contract of sale, and nota 
sale de novo; because althoigh the autho- 
rity of the Kazee be gene a', yet acknow- 
ledgment is but weak pro> —In this case, 
therefore, as the contract of sale is annulled, 
the agent is entitled to sue the constituent, 
in order to conde! hinto receive back, the 
slave; but as his acknowledgment is insuffi- 
cient proof, the constituent cannot be com- 
pelled to receive back the slave without 
proof by evidence.* 

If the defect be original, the constituent 
must receiv: back the article from his agent 
without litigation, wh ther it be returned by 
the purchaser in consequence of his [the 
agent’s acknowledgment. or not.—Ir, on the 
other hand, the defect on account of which 
the purchaser has returned the slave be of 
such a nature as cannot be supervenient 
(such as a superfluous finger, for instance), 
and the return be made to the ag-nt in con- 
sequence of his acknowledgment of the de- 
fect, without, any decree of the Kazee,— 
in this case, according to one tradition, the 
constituznt is obliged, without the necessity 
of establishing a suit against him, to receive 
back the slave; as the return is of a deter- 
minate nature, and therefore the parties did 
of themselves what the Kazee would have 
done.—According to many traditions, how- 
ever, the agent has here noright to sue the 
constituent, in order to make him receive 
back the slave, for the reason already stated, 
that "the purchaser’s returning the article 
to the agent, in consequence of his acknow- 
ledgment, is a sale de novo, with respect to 
others than the parties themselves ; and the 
constituent is not a party.’’—In regard to 
the assertion contained inthe first tradition 
that ‘the return of the subject of the sale 
was a thing of a determinate nature,’’it is 
not admitted: because the right of the pur- 
chaser, at first, was that the subject of the 
sale should be in a complete and perfect 
atate; and failing of this, his right then 
relates to a return of the subject; and after- 
wards it shifts, and relates to a restitution 
of the exact quantity of loss he may have 
sustained in the price.—In this case, there- 
fore, the return of the subject of the sale is 
not a thing of a determinate nature. 

A constituent must be credited with respect 
to his instruction.—Ir the constituent and 
agent disagree, the one asserting that ‘‘he 
had ordered the other to sell his slave in ex- 
change for ready money, and that he had 
nevertheless sold him on credit,’’—and the 
other, that ‘‘he [the constituent] had merely 
desired him to sell him, and that he had said 
nothing more,’’—in this case the assertion of 
the constituent must be credited ; because he 
is the person from whom the order issued ; 
and no argument exists of this order being 
absolute, agency being in its origina] nature 


orn 


*Meaning, proof to the existence of the 
defect. 
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relative and restricted ; whence it is that if 
one person should say to another, “I have 
made you agent with regard to my pro- 
perty ; the agent would not be permitted to 
do as he pleased with regard to the property, 
but would be restricted entirely to the pre- 
servation of it.—If, on the other hand, a dis- 
agreement similar to that in question should 
take place between a manager” and his prin- 
cipal, the assertion of the manager must be 
credited ; because Mozaribat is in its origina 
nature general and absolute ; whence it is 
that if a person should say to another "I 
have delivered this property to you by way 
of Mozaribat,’’ or, ‘‘take this property by 
way of Mozaribat,’’ the other might lawfully 


perform acts of Mozaribat with that pro- 
perty.t—In Mozaribat, therefore, an argu- 
ment exists of its being absolute. It would 


be otherwise, indeed, if the principal should 
declare that he had given the property to be 
used by one particular mode of Mozaribat. 
and the manager should declare that he had 
stipulated another mode; for in such a 
case, the assertion of the principal would be 
credited ; because the parties are both agreed, 
in this instance, that the Mozaribat was re- 
stricted and not absolute: and Mozaribat, 
whenever it ceases to be absolute and is 
determined to be restricted, resolves itself 
into a mere agency.—It is to be observed that 
an unrestricted commission to sell anything 
may relate either to ready money.—or to 
credit, whether for along ora short period, 
according to Haneefa. The two disciples 
maintain that the period of credit must be 
confined to what is customary.—The princi- 
ple on which this proceeds has been already 
explained. 

An agent for sale is not responsible for 
consequences.—IF a person order another to 
sell his slave, and the other, having ac- 
cordinly sold him, should take a pledge for 
the price, which pledgeis afterwards lost or 
destroyed in his possession,—or, if he should 
take security from the purchaser for the pay- 
ment of the price, and both the surety and 
the purchaser die insolvent, or disappear, so 
as to leave it unknown whether they are gone 
~-in neither of these cases is the agent re- 
sponsible : for he is the original with respect 
to the rights of the contract of sale; and 
seisin of the price isone of these rights ,— 
and as the taking of security was with a view 
to add to his certainty, and the taking of a 
pledge was in the nature of a bond to answer 
the payment of the price, it follows that he 
was competent to these acts.—It_ is otherwise 
with respect to an agent for the receipt of 
debt; for he acts by way of substitution ; 
that is to say, the creditor has substituted 
him to receive the debt for him, but has not 
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*Arab, Mozarib —Meaning, an agent for 
trade. It is particularly treated of under the 
head of Mozaribat. 

tThat is to say, might employ it in trade 
according to his own discretion. 
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appointed him to take security or a pledge in 
Opposition to the debt ; whereas an agent for 
purchase, on the contrary, receives the price 
in virtue of his being a principal, and a party 
in the contract, and therefore the constituent 
cannot prevent him from performing these 


acts, 
Section IV. 
Miscelluneous Cases 


Joint agen s cannot act separately without 
a mutual concurrence.—IF a person appoint 
two agents, it is not permitted to either of 
them to act in any matter relative to their 
agency, without the concurrence of the other. 
‘thisis the law with respect to all transac- 
tions which require thought and judgment 
(such as sale, Khoola, and so forth, because 
the constituent, in those transactions, may 
lave aconfidence in the Joint judgment of 
both the persons in question, although not 
in the single judgment of either of them. 

OBJECTIONs—Where the price is fixed, 
there can be no need for thought and judg- 
ment; and therefore, in that case, the act of 
one of the parties ought to be valid ; whereas 
it 1s held to be otherwise. 

Rep.Ly.—Al. hough the price be fixed, yet 
there may be occasion for judgment to in- 
crease it, and also to make a proper choice 
of a purchaser. 

Except in the manazcment of a suit.—TuHeE 
act of one of two agents without the con- 
currence of the other is not valid excepting 
in some particular cases :—as where, for in- 
stance, a person appoints two agents for the 
management of his suit, in which case either 
of these may lawfully act without the other ; 
because their joint action is impracticable, 
as it would only create a noise and confusion 
in the assembly of the Kazee. Their judg- 
ment, moreover, is required to the exerted 
previous to the assembly of the Kazee: in 
cther words, they ought previously to con- 
sult with each other, and then one of them 
ought to attend the meeting of the Kazee 
to manage the replies and interrogations ; 
which may be more effectually executed by 
one than two, since in the latter case, much 
noise and confusion would ensue. 

Gratuitous divorce of manumission, the 
restoration of a deposit, or the discharge of 
a debt.—IN the same manner it is lawful for 
one of two agents to act singly in case of 
their having been jointly appointed agents 
by another to execute a divorce in his behalf 
without a Oompensa‘ion ;*—or to emancipate 
his slave without a consideration ;—or to 
restore a deposit to the owner of it ;—or, 
lastly, to discharge a debt due by him. The 
reason of this is, that in these cases there is 
no necessity for consultation and judgment, 
since in all of them explanation merely is 
required ; and the speech of one man, in 
this respect, is equal to that of two.—lIt 


eIn opposition to Khoola, or divorce for a 
compensation. 
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were otherwise if the constituent had said 
to the two agents, ‘‘divorce a particular wife 
of mine if you please,” or ‘the business of 
such a wife is in your hands,’’—for in this 
case it would not be permitted to one of the 
two agents to divorce the said wife ; because 
the constituent has committed the divorce 
tothe thought and judgment of both: and 
a'so, because he has suspended it upon a cir- 
cumstance relative to both.—namely, their 
pleasure,--and as he has connected it witha 
circumstance relative to both, it becomes 
analogous to where a person csnnects the 
divorce with the arrival of two persons at a 
particular house ; in which case the execu- 
tion of it rests on the arrival of both these 
p-rson; at the said house; and so also, in 
the case in question, it depends on the joint 
wish of both the agents. 


An agent cannot appoint a secondary 
agent.— AN agent is not permitted to appoint 
another person an agent to execute a com- 
miss‘on to which he himself was appointed, 
as the constituent, in committing the trans ic- 
tion to him, did not empower him to appoint 
un agent for the execution of it.—The 
reason of this is that althoguh the con- 
stituent be satisfied with the judgment of his 
own agent, yet it does not follow that he is 
satisfied with the judgment of another per- 
son since mankind in this respect are 
duiterent 


Unless by consent of his constituent ; or, 
unless his powers be discretionary.—IT is, 
therefore, not lawful for an agent to appoint 
an agent, unless with the consent of hts con- 
stituent ; or unless the constituent should 
have desired the agert to act according to 
his wisdom and judgment,—in the first of 
which c.ses the consent 1s express ; and in 
the second, the constituent commits his busi- 
ness, in an absolute manner. to the agent's 
discretion.— As, in this case, however, the 
agency of the secondary agent is valid, he is 
the agent of the primary constituent ; and 
hence the primary agent has not the power 
of dismissing him, nor would his power of 
ayency cease in case of the death of the 
primary agent. The agencies of both, how- 
ever, would terminate in the,event of the 
death of the constituent. case which 
exemplifies this has been already set forth 
in treating of the duties of the Kazegg. 

Contracts entered into by da secondary 
ugent in the presence of the primary are, 
however, valid.—IF an agent appoint an 
agent without the consent of his constituent, 
and the secondary agent conclude a contract 
of sale in the presence of the primary agent, 
the contract is in that case valid, because it 
has had the advantage of the wisdom and 
judgment of the primary agent, which is the 
very object of the constituent.—A disagree- 
ment, however, subsists with respect to tha 
rights of this contract.—Some have said th» 
they appertain to the primary agent as tha¢ 
constituent has not acquiesced in any other's 
undertaking the fulfilment of the contract ; 
whilst others maintain that they relate, to 
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the secondary agent, as being the actual 
framer of the contract. If, on the other 
hand, the secondary agent conclude a con- 
tract in the absence of the primary agent, It 
is not valid, as it has not the advantage of 
the wisdom and judgment of the primary 
agent. 

And they are also valid. although made in 
his absence, provided he afterwards consent 
to them.—Ir, however, the primary agent, 
having received information of the contract, 
should express his acquiescence in it, it is 
then valid : and so also, a contract becomes 
valid which, having been concluded by some 
other than the agent, afterwards receives his 
assent on his hearing of it; since it has thus 
the benefit of his judgment. 

And the same of a contract engagement in by 

any stranger.—Ir, also, the primary agent 
first fix a price to be observed by the secon- 
dary agent, and the secondary agent then 
enter into a contract of purchase or sale, such 
contract is valid ; because the exertion of 
the primary agent's judgment is evidently 
required only for the purpose of fixing the 
price, which has been already dore. 

Or that (in a case of purchase or sale) the 
constituent had previously fixed the rate.—lr 
is otherwise, however, where the constituent 
appoints two agents. and fixes the price him- 
self ; for, in this case, notwithstanding the 
constituent’s settlement of the price, the 
conclusion of the contrract by one agent, 
although at the fixed price, would not be 
valid. 

Joint agents must act together, although 
the constituent have fixed the rate.—BECAUSE 
where the constituent appoints two agents, 
notwithstanding his having fixed the price, 
it isevident that his object is a union of 
the judgments of both, in order either to 
increase the quantity of the goods (it they be 
agents for purchase), or to make a proper 
choice of purchasers (in case they be agents 
for sale), as was before stated : whereas, if 
the constituent should not fix the price him- 
self, but resign the management of the con- 
tract to one person (being his immediate 
agent, and not the agent of his agent), in 
that case his object is to obtain the judgment 
of the agent in the grand point of the con- 
tract, namely’ the amount of the price 

A Mokatib, a slave, or a Zimmee cannot 
act on behalf of an infant daughter being 
a Musslima.—Is a Mokatib, an absolute 
slave, or a Zimmee, contract a marriage in 
behalf of a minor daughter who is free 
anda Musslima,—or make a purchase or 
sale in behalf of a minor child under such 
description,—it is unlawful (and the same 
of every other transaction which they per- 
form relative to the property of such a child) ; 
as a slave or an infidel are not endowed 
with authority, becanse of their slavery and 
infidelity ; for asa slave has not the power 
to marry in his own behalf, it is evident that 
he cannot have that power with respect to 
others ; and an infidel, on the other hand, 
has no power over Mussulmans ; insomuch 


that his evidence with respect to them is not 
admitted.—Besides, the power in these cases 
(that is, the right of acting with regard to 
the property ofan infant), is granted witha 
view to the infant’s advantage, and out of 
regard to his interest ; and hence it is 
necessary that this power be consigned toa 
person competent and affectionate, in order 
that the end may be answered : now com- 
petency is destroyed by slavery; and the 
existence of affection to a Mussu man is in- 
compatible with infidelity ; a right of action, 
therefore, with regard to the property of the 
infant in question, cannot be committed toa 
slave or an infidel. 

And the same of an apostate, or infidel alien 
—Haneefa, Aboo Yoosaf and Mohammed, 
are of opinion that an apostate who suffers 
death on account of his apostacy, and an in- 
fidel alien, are with respect to an infant 
daughter who is a Musslima, in the same pre- 
dicament with a Zimmee (that is to say, 
neither of these has a right to perform any 
act with regard to her property, such as pur- 
chase or sale, or the contracting of her in 
marriage with another) ;—because an infidel 
alien is endowed with still less power over a 
Mussulman than a Zimmee: and with respect 
to an apostate, although (in the opinion of 
the two discipizs) he posse:ses power with 
regardto his own property, yet his power 
over his children, or over their property, 
remains suspended upon his repentance and 
return to the faith, according to all our 
doctors’; because a power of action, with 
respect to the property of an infant, is 
founded on the infant’s advantage, anda 
regard for his interest; and an apostate’s 
regard for the interest of his child (being a 
Mussulman) must entirely depend on his 
return to the faith; now thisis a circum- 
stance of doubt: if he be put to death in his 
apostacy it is then evident that he has no 
power of action, and all such acts are conse- 
quently null:—if. on the other hand, he 
return to the faith, it becomes the same as if 
he had been always a Mussulman, and his 
aa the natur in question are therefore 
valid. 


CHAPTER III. 


OF THE APPOINTMENT OF AGENTS FOR LITI- 

GATION AND FOR SEISIN.—(KHASGOMAT, 

OR LITIGATION, MEANS A COVERSATION 

CARRIED ON BETWEEN TWO PERSONS IN 

THE WAY OF CONTENTION AND DISAGREE~ 

MENT.) 

Agency for litigation implies and involves 
an agency for seisin.—I¥ a person appoint 
another his agent to contend for something 
in his behalf, the person so appointed is held, 
in the opinion of all our doctors, to be also 
an agent for the seisin of that thing whether 
it be debt or substance.—Ziffer alleges that 
he cannot be considered as an agent for 
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seisin, since his constituent acquicsces only 
in his agency for litigation in his behalf,— 
Litigation, moreover, is one concern, and 
seisin 18 another concern ; and the constituent 
expresses his acquiescence in the litigation, 
but not in the seisin. The argument of our 
doctors is that when a person becomes em- 
powered with respect to anything, he neces- 
sarily becomes empowered with resrect to 
the completion of that thing; and the end 
and completion of a contention for any thing 
is the seisin of that thing. 

But decrees are passed on the contrary 
principle in the present times.—In the pre- 
sent age decrees pass according to the Opinion 
of Ziffer ; because of the apparent want of 
probity of agents in this ave ; and also, 
because many men mav be trustworthy in 
regard to the management of a cotention, 
and not with respect to the seisin of property. 
—Ir is to be ohserved that an agent for liti- 
gation is analogous to an agent for evacting 
the payment of a debt ; because he also is 
competent to the seisin, inasmuch as the 
seisin of a debt is in effect included in the 
suing for the payment of it. The common 
acceptation of the word, however, is diffe- 
rent, because from Takiza f[exactIng by 
means of a suit at law] seisin is not generally 
understood ; and the common acceptation 
must be preferred to the virtual meaninz,— 
According to the decrees in this age there, 
ore. he is not an agent for seisin. 

IF there be two agents for litigation, they 
are in that case required jointly to receive 
seisin of the thing which is the object of con- 
tention; because the constituent has ex- 
Pressed his acquiescence in the probity of 
them both jointly, and not in that of either 
of them singly ; and as the conjunction of 
both, with respect to seisin; is practicable, 
they must therefore take possession together. 
—It is otherwise with respect to the mere 
litigation, because their joint action is in 
that particular impracticable, as has been 
already demonstrated. 

An agent empowered to take possession of 
a debt is alsoan agent for litigation —W no 
EVER is an agent in behalf of another for the 
seisin of a debt due to him, is also an agent 
for litigation in behalf of that person, 
according to Haneefa (whence it is that if 
the other party bring evidence to prove that 
the constituent had received payment of his 
debt, or had given the creditor an acquittal, 
such cvidence, in the opinion of Haneefa, 
would be admitted).—The two disciples 
maintiin that the agent in question is not 
an agent for litigation (and such also is 
reported, by Hasan, from Haneefa) : because 
seisin and litigation are different things ; 
and it does not follow that a person, from 
being trustworthy with regard to property, 
should also be skilled in the business of liti- 
gation. The acquiescence of the constituent 
therefore, in the agency for seisin, does not 
necessarily involve his acquiescence in the 
agency for  litigation—The argument of 
Haneefa is that an agent for the seisin of a 
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debt is an agent for the substantiation of 
pr6perty (that is, he is an agent for the 
receipt of a consideration for a debt which 1s 
the right of the creditor, in order that such 
consideration may become the property of 
the creditor; because it is impossible to 
receive the actual substance of the debt ; and 
hence whatever he receives in the discharge 
of the debt becomes the property of the cre- 
ditor : and as this is a compensation, or con- 
tract of exchange, the agent is eonsequently 
the principal, he being so with respect to all 
such rights as a contract of exchange re- 
quires) ;—and such being the case, he is o 
course the plaintiff, and is entitled to carry 
on the suit in the same manner as an agent 
for litigating a right of pre-emption, or for 
purchase. He most resembles, however, an 
agent for litigating a right of pre-emption ; 
because an agent for the receipt of a debt, 
institutes his suit prior to the seisin of it, in 
the same manner as an agent for maintain- 
ing aright of pre-emption institutes his suit 
prior to his taking the right whereas an 
agent for purchase cannot institute a suit, 
unti! he has completed the contract of pur- 
chase. 

A commission to take possession of sub- 
stance does not involve a commission to litt. 
gate.— AN agent for the seisin of substance™ 
is not an agent for litigation, according to all 
our doctors ; because he is a mere trustee ; 
and also, because the seisin of substance is 
not an exchange 1 he is, therefore, considered 
merely asa messenger.—Hence, if a person 
commission another to take possession of his 
slave, and the person in whose possession the 
slave is should prove by witnesses that the 
constituent had sold the slave to him, the 
Kazee must not decree the sale against the 
agent, until the constituent himself appear, 
-—This proceeds upon a favourable construc- 
tion.—Analogy would suggest that the slave 
should be delivered to the agent, because, as 
the proof has been exhibited against a per- 
gon who is not the adversary (since the 
agent is not the adversary), it cannot there- 
fore be admitted. The reason for a more 
favourable construction; in this particular, 
is that the evidence goes to two points ;— 
First; to prove the sale on the part of the 
constituent, and the consequent destruction 
of his property ;—-SECONDLY, to prove that 
the raid agent Fas no right to make seisin 
of the said slave.—Now, although the evi- 
dence on the first point be not against a 
regular adversary, yet in regard to the 
second point it is against a regular adver- 
sary (for the agent is the adversary on the 
second point):—the evidence, therefore, 1s 
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* Arab. Ain j;—meaning some actually 
existant property (such, for instance; as an 
article borrowed under an arrecat loan), in 
opposition to a debt in money, or to an 
article compensable by an equal quantity of 
the same article (such as grain, and the 
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admitted with respect to the second point, 
but not with respect to the first point ; 
whence, if the constituent were himself to 
appear. it would be necessary to exhibit the 
evidence de novo, to prove that he had sold 
the slav, —It is therefore the same as if 
evidence had been adduced to prove that the 
constituent had dismissed his agent, for that 
would be admitted so far as to prevent the 
agent from the seisin: and so also in the 
case in question.—The effect is the same in 
cases of emancipation, divorce, and the like. 
—Thus, if a person com.nission another to 

bring his wife from her present place of 
residenee. —and the agent having arrived at the 
place of their residence, the wife should 
prove, by witnesses, that her husband had 
divorced her,—or the slave prove, by wit- 
nesses, that he or she had been emancipated 

such evidence must be admitted, so far as to 
prevent the agent from carrying them away 
until the constituent shill himself appear,— 
but not with respect to the d vorce, or the 
emancipation. 

An agent for litigution is empowercd to 
make concessions on behalf of his constituent. 
—IF an agent for litigation make an acknow- 
ledgment, before the Kazee, of something 
affecting his constituent, such acknowledg- 
ment is valid with respect to the constituent. 
If, however, he should make the acknow- 
ledgment before any other than the Kazee, 
itis not valid (according to Haneefa and 
Mohammed, arguing on a favourable con- 
struction of the law) ;—but the agent, in 
consequence of making such acknowledg- 
ment before another than the Kazee, is dis- 
missed from his appointment ; and therefore, 
if he should afterwards claim his agency, 
and bring witnesses to prove his acknow- 
ledg.nent, it would not be admitted —Aboo 
Yoosaf alleges that an acknowledgment 
made before any other than the Kazee is 
likewise valid with regard to the constituent. 
What is here said proceeds upon a favour- 
able construction.—Ziffer and Shafei main- 
tain that the acknowledgment is not in 
either case valid with respect to the consti- 
tuent : and this (which was the first opinion 
of Aboo Yoosaf on the subject) 1s conform- 
able to analogy ; because the agent was 
directed to litigate; and by litigation is 
understood contention, since this is an essen- 
tial property of litigation: now acknow- 
ledgment is the reverse of contention; and 
a direction to perform any act cannot extend 
to the reverse of that act: on which prin- 
ciple it is that (as contention is necessary to 
the existence of litigation) an agent for liti- 
gation is not competent to the acts of com- 
position or exemption ;*—and also, that a 
commission of agency is vaid, where the 
agent’s acknowledgment is expressly ex- 


_ .* In other words, of agreeing toa compo- 
sition, or giving a discharge, for a debt. 
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cepted from it, for if acknowledgment be 
comprehended under litigation, the excep- 
tion of it would be invalid, in the same 
manner as the exception of the denial of 
the agent.*—-A similar disagreement also 
subsists with respect to the case of a person 
appointing another his agent to give, in an 
absolute manner, an answer in his behalf; 
for this kind of agency is restricted to an 
answer that relates to litigation; because 
such is the comsmon practice ; and hence an 
agent to give an answer in an absolute man- 
ner is, in fact, an agent for contention.—Tne 
reason for a more favourable construction 
of the law, in this particular, is that agency 
for litigation is indisputably valid; and the 
validity of it extends to every point in which 
the constituent is competent. Now the con- 
stituent is in an absolute manner competent 
with respect toan answer, whether it relate 
to denial or acknowicdgment ; for his power 
is not confined and determined to one of 
these only. The agent, therefore, is also 
competent to either of the these. Simple liti- 


gation,f moreover figuratively signifies 
general reply ; and as there is always an 
affinity between the figurative and the 


literal sense of a term (as will be hereafter 
demonstr ted), the term must, 1n the pre- 
sent instance, be reccived in its figurative 
sense, sO as to render the agency indis- 
putably valid: for if the term be adopted 
in its literal sense (namely, contention), it 
would follow that the appointment is a com- 
mission to quarrel and contend : and quarrel- 
ling and contention are prohibited ; and the 
appointment of an agent with respect to a 
prohibited thing is forbidden. It is there- 
fore indispensable that the term be taken 
in its figurative sense (so as to render the 
a ency valid), as this is most becoming the 
Mussu!man character. 

Case of an appointment of agency with 
an exception of acknowledgment .—Ir a per- 
son appoint an agent for litigation, and 
except his acknowledgment, it is recorded 
from Aboo Yoosaf that the appointment is 
invalid, since after the exception of the 
acknowledgment there remains only the 
denial ; and as the constituent is not em- 
powered with respect to denial only, except 
where he knows the claim of the adversary 
to be unjust; he cennot limit the power of 
the agent to denial only. It is recorded 
from Mohammed (on the other hand), that 
this is valid; for the exception of acknow- 
ledgment by the constituent clearly indicates 
that he himself is empowered only with 
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* ‘In the same manner as the exception 
of the denial of the agent :” —that is, in the 
same manner as if the agent’s power of deny- 
ing and rejoining, &c., were expressly ex- 
cepted from his commission. 

t Arab. Khasoomat.—The reasoning in 
this passage turns ent'rely upon the primi- 
tive sense and generally accepted meaning 

of the term 


Boor XXIT1.-—Cuap II] 


D ees eS ee ee e m — ‘eee ta: 


respect to denial becaue of his knowing 
the falsity of his adversary’s plea. If, how- 


ever, he shouid have expressed himself 
generally, the commission must be in‘er- 
preted to convey a power of general reply, 


which is becoming the c ndition of Musssl- 
mans. Itis also r lated ut doha umed, that 
he made dislin:tion b.tween the p aintiff 
and defendant, observing tha’ ifa defendant 
should appoint an agent for lization and 
should except his acknowle igmen', it ais in- 
valid ; because a Jefendant is co apelled to 
make an acknow!<dgment wh-n pat to his 
oath, and thr f re has not the power ‘o 
establish a rency fora pirpoe pt judicial to 
the plaintilf, thitis for denial as to this 'e 
himself is not com, etent. ‘The ila ttf, on 
the contrary, isat liberty either to akno v- 
ledge or deny, as he pleases an.l henee he ts 
entitled to app int an agent for one of thes: 
purposes, aid to ecxivept tie other, Aboo 
Yousafargies that an arent is the sab-i tute 
of his constituent: and as the acknowlewe 

ment of a constituent ts not limited to the 
court of the Kazze, so neither ought that of 
his substitute to b+:s) limited. Hine. fa and 
Mohammed, on the other hiid, argu: that 
agency for Jiu gsaton extends to a irep'y, 
which is termed litigation either in its literal 
or metaphorical sense Now an a know- 
ledgment in the assemb'y of the Kaz:e is 
metaphorically termed litigations either bce- 
cause it is opposed to the litigation that has 
issued, or because the litigation is the cause 
of the acknowielgmenr; the acknowlede- 
ment, therefore, is limited to the assembly 
of the Kazee, If, on the other hand, it be 
proved; by evidence, that such an agent had 
made an acknowledgment elsewhere than in 
the assembly of the Kazee, his agency deter- 
mines : and consequently if he should make 
a claim with respect to the point concerning 
which he had before made acknowledgment 
and should adduce evidence to prove it, his 
claim would not be admitted, nor would the 
object of it be yielded to him, because of the 
prevarication of which he has been guilty. 
The agent, in this instance, theretore: re- 
sembles a father or an axecutor who makes 
an acknowledg nent prejudicial to the infant 
under his charge in the assembly of the 
Kazee, which is uf no affect ; whence if they 
should afterwaids prefer a claim to th: ob- 
ject of it, and adduce evidince to prove 
their right, it would net be admitted, nor 
would the article in di pute be given to 
them 


Agency for the receipt of a debt. com- 
mitted to the sur-ty for thedebt, is invalid -- 
Ir a person be surety for property in behalf 
ofa debtor, and the creditor appoint the 
said surety his agent for the receipt of the 
debt, such agency is absolutely invalid, for 
two reasons :—First. the business of an 
agent is to act in behalf of another ; and if 
the agency of the surety were supposed to be 
valid, it would necessarily follow that he 
a cts asagent in behalf of his own person, 
inorder to exempt himself from responsi- 
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bility ; and thus one of the essentia's of 
agencv (namely, action in behalf of another) 
would b de:troyed. SECONDLY, if the agency 
be valid, it necessarily toliows that in case 
the agent were to say “ he had received the 
debt,” his ass‘rtio1 is credited (since an 
ageal is a trustec):* and this conclusion 
inust b> r_jected in the present, instance 
as the auent’s assertion cannot Le credited 
sins? tit he endeavours to exempt himseif 
tronr-sponubthty. ‘The agency, therefore, 
sanelee, boerus: of the iniadinissibil ty of 
the coaduson rsng fron it. ft is tù be 
obs rvet that the agent, on this instance, 
rese ably. the owner of a Mazon, of privi- 
lege sh ve, involved ın debt. In wher 
wo 9 if the moster of an insolvent Maz on 
wr toe atnerpate him, soas ts be hims If 
wooo s Dle for his value to the creditors, 
andthe creditors demand payinent of the 
who e of the debts from the save, appoint- 
tive tae Mister agevt for the receipt of them, 
the ag n y would be invalid, because of the 
two eas n» above recited, in treating of the 
ag: of a surety. 
Ciecf arl a of agency urged for the re- 
ce pi ofa det n ubsence of the consiituent, 
Ir a p-rsen weal his being agent for the 
rec tpt of a dot due to anothe, persun who 
isaboent, an ithe cdsnkor verify his ass2rtion 
in ths c se he [the debtor] must be directed 
tod liver the debt to ths agent: because his 
verification of -ehe claim as an acknowledg- 
ment avainst himself, since what the agent 
rece ve is purely the prop rty of the debtor. 
-Ie, there ore, the 'b ent p.rson a'terwards 
appzar, and verify the assertion of the agent, 
there will be no contention whatever : but if 
otherwise, the debtor must again pay the 
debt to the absentce (who is now present), 
because his former payment of 1t is not cstab- 
lished, as the creditor denies the agency; and 
his denial of agency, if confirmed by an oath 
must be admitted. —The former payment 
through the agent 1s therefore invalid ; and 
the acbtor is consequently entitled to retake 
from him whac ever he had paid to him, pro- 
vided it be stiil extant in this possession ; be 
cause his object, in marking the payment, was 
to himself from responsibility ; and as 
this object has not been fulfilled, he has there- 
fore aright to retake it.—If, however, the 
thing be not extant in the possession of the 
agent, but have been destroyed, in that case 
the debtor is not entitled to retake any thing 
from the agent, since he, by his verifica- 
tion, acknowledged the right of the, agent 
to the receipt of it As the debtor however, 
in this instance suifers.an oppression from 
his credulity, and it is not lawful for the op- 
pressed to oppress others, he 18 not allowed to 
take any thing from the agent, in case of the 
destruction of the thing given to him ;—un- 
less, at the time of making the payment to 
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the agent, had taken the agent himself as 
security for the restitution, in the event of 
the absent person’s denial of the agency ; in 
which case it would be lawful for him to 
retake whatever he may have paid, as the 
agent became surety, and is consequently 
liable for it. 

Osjection.—The security, in this case, 
ought not to be valid, since it is essential to 
the validity of bail or security that there be 
a debt due by the suretee; and the suretee, 
in the present instance, is the constituent, 
who does not owe any debt. 

Rep.y.—The security is valid; because it 
is referred to the period when the constituent 
shall have received the second payment of the 
debt ; in which case he ts responsible in the 
conception of both the agent and the debtor ; 
the secur:ty is therefore valid, in the present 
instance, in the same manner as in all other 
cases. 

If, on the other hand, a person should 
plead his being the agent of a certain absentee 
for the receipt of a debt due to him, and the 
debtor, without either verifying or falsifying 
his claim, remain silent, and yet pay the debt, 
and the proprietor of the debt afterwards 
appear and exact payment of it from the 
debtor, he (the debtor) is in this case entitled 
to a repayment from the agent, because he 
did not verify the agency ; for in fact he did 
nothing else than make a payment in the 
hope that it would be acquiesced in by the 
constituent ; and, on his being disappointed 
inthis hope, he is consequently entitled to 
an indemnification from the agent.—The law 
is also the same where the debtor pays the 
debt to the agent, after falsifying his claim ; 
as is obvious from the reasons already stated. 
—It is however to be observed that, in the seve- 
ral cases of verification, falsification, or silence, 
it is not permitted to the debtor to retake the 
article from the agent, after the delivery of 
it to him, until such time as the constituent 
appears ; because the payment he has made 
is the right of the constituent from probabi- 
lity (as in the case of his verification), or from 
construction (as in the case or his falsification 
or silence), since it is possible that the ab- 
sentee may afterwards give his assent to it. 
—It is, therefor, the same as if he had paid 
the debt to a Fazoolee, or unauthorized pur- 
son, in the hope that the proprietor would 
confirm it ; in which case it is not lawful to 
take back from the Fazoolee what he may 
have delivered to him; because there exists 
a possibility of a confirmation of it by the 
owner ; and also, because it is a general rule 
that, when a person performs an act with any 
particular view or object he ought not to 
undo the same unless he be disappointed of 
the object which prompted it. 

Case of a plea of agency urged for the 
receipt of a trust, in absence of the con- 
stituent.—IF a person plead his being the 
agent of acertain person for the receipt of 
a deposit, and the trustee verify his assertion, 
yet the law does not award the delivery of 
the deposit by the trustee to this person, 


e o ee 


AGENCY 


[VoL. III 


ern et nena ae 


since (in opposition to the preceding case to 
a debtor) the trustee here makes an acknow- 
ledgment with respect to the property of 
another.—If, however, the person in question 
plead that “‘his father having died, the said 
deposit had devolved by inheritance to him, 
and that there were no other heirs.” and the 
trustee verify this, he must be directed to 
deliver the deposit to this person; because 
the trust is no longer the father’s property, 
after his decease; and the trustee and the 
person in question are both agreed in its 
being the property of the heir :—the trustee, 
therefore, must be directed to deliver his 
trust to this person as being the heir. 

A person commissioned to receive a trust 
on the plea of having purchased it, is not 
entitled toreceiveit from the trustee, —IF a 
person plead that he had purchased a deposit 
from the proprietor of it, and the trustee 
verify his assertion. yet the trustee is not 
entitled to deliver the devosit to him; be- 
cause the verification of the truste during 
the lifetime of the depositor is an acknow- 
ledgment with respect to the property of 
another : and hence their assertions (namely 
that of the trustee and of the person who 
perfers the claim) are not valid, with regard 
to the estab ishment of proof of the sale on 
the part of the proprietor. 

A person commissioned to receive a debt 
is entitled to receive it. although the debtor 
plead his having alreudy paid it.—Ir a person 
appoint an agent for the receipt of a cebt 
due tohim and the debtor plead that he 
had acquitted himself of the debt to the 
proprietor, yet it is incumbent on him to pay 
the debt to the agent ; because the agency is 
here clearly established ; but the debtor's 
acquittance is not established by his asser- 
tion : he is therefore not permitted to delay 
the payment ;—but after he has made the 
payment, he hasa claim upon the creditor 
and may exact an oath from him: but an 
oath cannot be exacted from the agent, since 
he is only a substitute. 

The seller of an article cannot be com- 
pelled to take back the article from the pur- 
chuser’s agent, on a plea of defect, until the 
purchaser swears to the defect.—IF a person 
purchase a female slave, and afterwards 
plead a defect in her. and appoint an agent 
to manage the litigation with the seller, on 
this account, and then disarpear,—and the 
agent accordingly institute a suit against 
the seller for the defect, and the seller plead 
that the purchaser had knowingly acquieseed 
in that defect,—in this case the slave is not 
to be returned t the seller; but a suspen- 
sion must take place until the appearance of 
the purchaser, who willthen be required to 
declare upon oath that he did not acquiesce 
in the defect Ifis other wisc in the case of 
a debt (as befor recited); for there the 
debt must be paid to the agent for seisin, in 
behalf of the creditor, notwithstanding the 
debtor may plead his having previously 
acquitted himseif of it ; because it is there 
practicable to make a reparation, by enjoin- 
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ing restitution from the agent of the amount 
he may have received, on the error being 
made apparent by the constituent refusing 
to swear; whereas, in the case in question, 
if an annulment of the sale were decreed in 
consequence of the defect, it cannot after- 
wards be revoked, since a decree for dis- 
solving a sale takes full effect, and continues 
in force, although an error should afterwards 
appear with respect to the defect pleade 
—This is the doctrine of Haneefa : according 
to whom, also, an oath cannot be tendered 
to the purchaser, after the annulment of the 
sale, and the return of the subject of it, 
since it is then to no purpose. —.n the opinion 
of the two disciples, also, the sale ought in 
this case to be annu'led, and the subject of 
it returned, without a suspensio of it on the 
oath of the purchase, since (according to 
them) a reparation is practicable, cv:n in 
this case, because, if an error shouid appear 
in the decree of the Kazee, 1n consequence 
of the constituent’s refusal to swear, then 
the decree becomes null, and the subject of 
the sale is returne1 to the purchaser.—Some 
have said that, according to Aboo Yoosaf, 
the most authentic doctrine is that in both 
cases a suspension should take place ;—that 
is to say, in the case of the debt, the pay- 
ment to the agent ought to be deferred, and 
in the case in question the return of the 
subject of the sale to the agent of the buyer 
ought also to be deferred ;—because he 
direct his attention to the interest of the 
seller (whence it is that if the purchaser 
should afterwards appear, an oath is exacted 
from him without the necessity of the seller's 
preferring a formal plea for 1t) :—the return, 
therefore, of the article sold, by the pur- 
chaser’s agent, is suspended, until the pur- 
chaser himself appear and make oath ;—out 
of tenderness to the right of the seller. 

A person receiving money, to appropriate 
to a particular purpose, may pay his own 
money in lieu of it.—lF aperson give another 
ten dirms, in order that he may give them 
to the family of this person for their main- 
tenance, and the agent, instead of the specific 
dirms he had received, give ten dirms of his 
own, this is not a gratuitous payment ; on 
the contrary, he is entitled to retain the 
specific dirms he received ın lieu of those he 
gave; because an agent for the delivery of 
maintenance is like an agent for purchase ; 
and such is the law, as has been already re- 
lated, in treating of an agent for purchase. 
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CHAPTER IV, 
OF THE DISMISSION OF AGENTS, 


A constituent may dismiss his agent at 
pleasure ; except where the right of another 
person is concerned —It is lawful for a con- 
stituent to dismiss his agent, because the 
agency being his right, he may consequently, 
if he please, annul it : excepting, however, 


when the right of another is interwoven with 
it; as where the agent is an agent for litiga- 
tion, appointed at the request of the plain- 
tiff, in which case the constituent (who is the 
defendant) cannot dismiss the said agent, 
because of the connexion of the right of the 
plain:iff, since, if he should dismiss him, the 
right of the plaintiff would be set at nought- 
The agency in this instance, therefore, re- 
sembles agency interwoven with a contract 
of pawnage, by the pawner, at the time of 
settling the contract of pawnage, appointing 
a person his agent for the purpose of selling 
the pledge, and with the price so obtained 
dischirging the debt due to the pawn- 
holder; in which case, as the right of the 
awn-holder is connected wit the agency, it 
is in the p wer of the constituent to dismiss 
such an agent; and so also in the present 
instance 

An agency continues in force, until the 
agent receives due notice of his dismisston.— 
lr a constituent dismiss his agent, and the 
agent should not receive any intelligence of 
it, his agency continues in force until he be 
appris:d of his dismission ; and all his acts 
until then are binding, as his dismission is a 
detriment to him; because it annuls his 
power of action ; and also, because the rights 
of contracts of purchase and sale appertain 
and result to him ; and accordingly, an agent 
for purchase does himself pay the price from 
the estate of the constituent and an agent 
for sale delivers the subject of the sale to the 
purchaser ; if, therefore, the dismission were 
to operate instantaneously, without his in- 
telligence, and he should, under these cir- 
cumstances, either make a payment of the 
price, or delivery of the goods, he must, in 
such case, become responsible, which 1s an 
injury to him.—It is to be observed that 
agents for marriage, or the like, are in this 
respect considered in the same light.~A 
question has been started whether it is re- 
quisite that the notification of the dismission 
of an agent be made by two men, or by one 
upright man: but as the law, on this head, 
has already bcen laid down in treating of 
the duties of the Kazee (under the head to 
Decrecs relative to Inheritance), it is here 
unnecessary to repeat it 

A commission of «gency is annulled by the 
death, confirmed lunacy, or apostacy of the 
constituent.—IF a constituent die, or becomes 
an absolute idiot, or having apostatized, be 
united to a hostile country, in all these cases 
the commission of his agent becomes null ; 
because a commission of agency is not a 
thing of an absolute or irrevocable nature, 
since it is in the power of the constituent, 
without the consent of the agent, to dismiss 
him; and such being the case, it necessarily 
follows that the existence of it must depend 
on the existence ot the power which created 
it originally, as it is requisite that the con- 
stituent should, during every moment of its 
existence, continue to possess the same power 
or capacity with respect to its formation, as 
he did at the beginning ;—and this power or 
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capacity ceases in consequence of the above- 
mentioned accidents.—The absolute idiotism 
here mentioned is conditioned by Kado7re, 
as a small degree of it stands only as a 
temporary deprivation of sense.—The hmit 
of absolute idsotism, according to Abvu 
Yoosaf, is fixed at one month, since by tnat 
spac: of lunacy the duty of fasting 1s 
remitted.—It ıs also rclated, as an opinion of 
Aboo Yoosuf, that its limt is more than 
one night and one day, since by that spece 
of idiotism the observance uf the five stated 
rayers is remitted, —wheuce it is that an 
idiot in that degree 1s consid_red as defunct — 
Mohammed has said that the limit ought to 
be extended toa complete ycar, since in thot 
space of time idiotism occasions th: vaiss.on 
of all the religious duties pressribed to a 
Mussulman; and that, therfore, from a 
principle of caution, it ought to be eatended 
to that period.—With i1espect to the expres- 
sion “or having aj Ostatized, be unted toa 
hostile country’’ (as mentioned ın this case), 
lawyers observe that it is the loctrine cf 
Haneefa; because, according to him, ell the 
acts of a person who simply apostatize» 
remain suspended: if, therefore, he atter- 
wards repent, and return to the faith, his 
acts (and consequently his comaussion of 
agency) are confirmed 3; but if he be cither 


fly to the infilels his acts are rendered void, 
and his commission of agency is annulled — 


In the opinion of the two disciples, on the | 


other hand, the acts of an apostate are valid, 
and therefore his commission of agency is 
not annulled, unless in case of his uying, or 
being put to death, or being expatriated, by 
a decree of the Kazee 

But not by apostasy if the constituent bea 
woman .—Ir the constituent be a woman ; and 
apostatize, her constitution of agency never- 
theless, remains binding until her death, or 
until her removal to an infidel country, 
because it has been determined that the 
apostacy of a woman has no effect on her 
contracts, such as sale, or the like. 

Cases in which an appointment of agency 
bya Mokatib. a Mazoon, ora copa iner, are 
annullcd.—Ir a Mokatib appoint an agent. 
and afterwards become in:zapable of dis- 
charging his ransom,—or, if a privileged 
slave appoint an agent, and afterwards be 
laid under restriction,—or, if one of two 
partners appoint an agent, and the partners 
should afterwards separate and dissolve their 
partnership. in all these cases the agency 
becomes nul!, whether the agent may or may 
not have received intelligence of these 
supervenient circumstances (su-h as the 
incapability of the Mokatib, and so forth), 
tor the reason already assigned, that ‘‘tle 
continuance of agency dipends on the con- 
tinual existence of the power and capacity 
of the constituent to crea‘e it; which power 
discontinues ın consequence of any of the 
above circumstances. Now this reason obtains 
in either case (that is, whether the agent be 
informed of these circumstances, or not): in 
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either case, therefore, the agency is annulled. 
—The reason of this that the dismission 
of the agents is a dismission by effect and of 
necessity, and therefore does not rest upon 
his knowledge ;—in the same manner (for 
instance) as an agent for sale is dismisse.| 
when the thing 1s sald by the constituent ; 
in which case the agency neccssari'y ceases, 
as the subject of it no longer remains 

A commission of agency is annulled by the 
deuth or lunacy of the agent —I{r an agent 
should die, or becsme an absolute idiot ; the 
agency ceases; because the continuance of 
agency stands on the same ground as its 
commencement ; and as, at the commence- 
ment, it 15 requisite that the agent b2 capable 
of executing the orders ef his constituent, Lt 
follows that the continuanc? of thi. capacity 
is a condition of the continuance of he 
agency ; aad this capability ceascss 1m the 
present instance, in consequence o the death 
or Idiotism. 

Or, by his apostacy and flight tua hostile 
country —IN the same manner also, if an 
agent apostatize and go to an infidel country, 
his acts are not bindint; unless he agin 
become a Mussulmin, and return, in which 
case the agency reverts to him — The author 
of this work observes that this is according 


» 10 Mohammed ; but that, according to Aboo 
put to death on account of his apostacy ; ur | 


Yoosaf, the agency does not revert, notwith 


I standing the agent's returning to the faith 


and to his country --Vhe argument of Mo- 
hammed isthat a commission of agency isa 
latitude, or endowment with power of action 
as it is the renewal of the her tọ such 
power which would otherwise oppose itself 
Now the agent’s power of action, so far as 
merely regards himsclf, rests upon the ex- 
istence in him of certain quilities, namely 
rationality, freedom, and maturity of years ; 
and he has been rendered incapable of 
exerting that power merely by a super- 
venient circumstance (namely, his desertion 
to a hostile country); when, therefore, the 
cause of this disability is removed, if the 
latitude still continue in force, he again 
becomes an agent, as before. The reasoning 
of Aboo Yoosaf is that a commission of 
agency is an investitute with a power of 
passing ;—in Other words, the agent, in virtue 
of his commission, is possessed of a power 
of passing his acts, so that they shall be 
binding upon another, namely, his consti- 
tuent: in short, in virtue of his appoint- 
ment, he is invested with the power of 
passing his acts, but not with the power of 
performing those acts, as this power he 
possessed in virtue of his natural com- 
petency —Now the power of passing acts, 
or, in other words, agency, ceases on apostacy 
and dz2sertion toa hostile territory, as these 
circumstances are held to be the same as 
the death of a Mussulman ; and it does not 
afterwards revive on the agent’s again be- 
coming a Mussulman, and returning to the 
abode of the Mussulmans; in the same manner 
as (in such a case) the property in an Am- 
Walid or a Modabbir does not revive ; in 
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other words; if a master apostatize and go to 
the abode of the infidels, his Modabbirs and 
Am-Walids become free, and his property in 
them does not revive in case of his returning 
to his faith and his country. 

Agency is not renewed by the repentance 
and return of an apostate constituent.—IF a 
constituent become a Mussulman, and return 
to the country of the Mussulmans, after 
having apostatized and gone off to a hostile 
country, the power of his agcnt, which had 
been annulled, does not in that case revive, 
according to the Zahir Rawayet. Mohammed 
is of opinion that the agency revives, in 
the same manner as in the preceding case 
of the apostacy of the agent.—The reason 
for the distinction (ac:ordi gto h: Z hir- 
Rawayet) between the case of an apostate 
constituent and an apostate agent is, that 
the foundation of agency, with respect to a 
constituent, is property, which becomes null 
in consequence of apostacy; but the foun- 
dation of it, with respect to an agent, is 
rationality, freedom, skill, and maturity of 
years, circumstances which are not extin- 
guished by apostacy. 

Agency for any particular act is annulled 
by the constituent himself performing that 
act.—IrF a person appoint another his agent 
for any particular concern, and afterwards 
execute that concern himself, the agency in 
such case becomes null.—T his case admits of 
a variety of modes ; as where, for instance, 
a person appoints an agent to emancipate 
his slave, or to make hima Mokatib, and he 
afterwards himself emancipates, or makes a 
Mokatib of, the slave,—or, where a person 
appoints an agent for the contracting of 
marriage between him and a particular 
woman, and he himself afterwards con- 
cludes the contract,—or, where a person 
appoints another his agent for the purchase 
of a specific article, and he himself after- 
wards purchases that article,—or, where a 
Person appoints a person to divorce his wife, 
and he himself afterwards divorces her three 
times (or divorces her one time, and her edit 
€xpires),—or, where a person appoints an 
agent to conclude a Khoola with his wife, 
and he afterwards concludes the Khoola 
with her ;—for in all these cases the agency 
(because of its impracticability in conse- 
quence of the anticipation of the constituent 
inthe performance of these acts) is null; 
into much that, in the case of marriage, if 
the constituent should afterwards irrevocably 
divorce the woman he had so married, it 
would not then be lawful for the agent to 
contract a marriage with her in behalf of 
the constituent, because the object of the 
constituent, in the agency, had been already 
obtained, and the necessity of it, of conse- 
quence, no longer existed. (It is otherwise, 
however, where the agent contracts the 
woman, and afterwards divorces her in be- 
half of the constituent; because, in this 
instarice, the constituent’s object in the 
agency has not been obtained, and conse- 
quently the necessity for it still exists.) 
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An agency dissolvea by any act of the con- 
stituent cannot afterwards revive.—IF a per- 
son appoint another his agent for the sale of 
a slave, and afterwards sell that slave him- 
self, and the purchaser return the slave to 
him, in consequence of a decroe of the Kazec, 
founded on the proof of a defect, it is related 
as an opinion of Aboo Yoosaf, that the agent 
is not then entitled to sell the said slave, be- 
cause the constituent in selling him himself, 
did virtually prohibit the agent from execut- 
ing the deed, and it consequently becomes 
the same as it he had dismissed him.—Mo- 
hammed, on the other hand, alleges that the 
agent may in this case resell him, because 
the agency still exists, since (according to 
him) agency is the licensing of action.—It is 
o'herwise where a person appoints an agent 
f r executing a gift, and afterwards makes 
the gift himself, and again retracts it ; for in 
this case it is not lawful for the agent to 
make the gift, since the voluntary retraction 
of it by the constituent did clearly indicate 
his wish that it should not take place: in 
opposition to the case of the return of the 
subject of a sale founded ona decree of the 
Kazee to the constituent, because there the 
constituent acts from necessity in the receiv- 
ing of it ; and there exists of course no argu- 
ment to show that he does not wish the sale 
to take place: when, therefore, the subject 
of the sale, in consequence of being returned, 
becoms completely his property, the agent 
is entitled to resell it. 
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CHAPTER I. 


Distinction between plaintiff and defen- 
dant —Tue Moodaa, or plaintiff, is a person 
who, if he should voluntarily relinquish his 
claim, cannot be compelled to prosecute it; 
and the Moodaa-ali-hee, or defendant, is a 
person who, if he should wish to avoid the 
litigation, is compellable to sustain it.—Some 
have defined a plaintiff, with respect to any 
article of property, to be a person who, from 
his being disseised of the said article, has no 
right to it but by the establishmenr of proof; 
and a defendant to be a person who has a plea 
of right to that article from his seisin or 
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possession of it. Mohammed, in the Mab- 
soot, has said that a defendant is a person 
who denies.—This is correct: b tt it requires 
a skill and knowledge of jurisorudence to 
distingu‘sh the denier in a suit; as the reality 
and not the appearance 1s efficient ; and it 
frequently happens that a person is in ap- 
pearanee the plaintiff, whilst in reality he is 
the defendant. Thus a trustee, when he says 
to the owner of the deposit, "I have restored 
to you your deposit.” appears to be plaintiff, 
inasmu.h as he plead; the return of the 
deposit ; yet in reality he is the 1-fendant, 
since he denies the obligation of responsi- 
bility; and hence his a-sertion, corronnrated 
by an oath, must be cre.lite . 

A plaintiff must particularly state the sub- 
ject of his claim.—No claim is a imissible 
unless the plaintiff eaplain the species and 
quantity of the article which is the o ject of 
it ; because the end of a claim is, upon the 
establishment of the proof, to ob’ain a decrece 
of the Kazee for rendering the matter obliga- 
tory upon the di fendant : but no obligation 
can take place with respect to a matter of 
uncertainty. 

Which (if, be moveable property) must 
be produced in court --[r, therefore, the 
article be still existing, and in the possession 
of the defendant, he 1s required to produce it 
in the court of the Kizez, in order that the 
plaintiff may pointedly refer to it in the 
exhibition of his claim In the same manner, 
the Production of it is necessary at the time 
of he dclivery of testimony, or of the ad- 
miniStration of an oath to the defendant ; 
becaUse on these occasions the greatest pos- 
sible degree of certainty and knowledge is 
requisite ; and this is best answered by a 
pointed reference with respect to moveable 
property, such as may be brought into the 
court of the Kazee, since a pointed reference 
most completely ascertains and determines 
any thing. 

The defendant must appear, to answer to a 
valid claim —W nen the claim of the plaintiff 
is ofa valid nature, the appearance of the 
defendant is necessary, This practice has 
been followed by Kazee in all ages.—It is, 
moreover, incumbent on the defendant to 
give a reply to the plea, when he is present, 
in order that the object of his presence may 
be answered 

And must produce the subject of it.—I1T is 
also necessary to produce the subject of the 
claim, for the reason already stated —-It is 
likewise incumbent on the defendant, in 
ease of his denial, to take an oath, as shall 
be explained in the latter part of this 
chapter. 

Or the value of it must be specified.—Ir 
the subject of the claim be not present, a 
bare explanation of the quality of it is not 
sufficient ; for it is indispensable, in this case 
that the value be specified, in order that the 
subject of the claim may be fully ascertained; 
because the substance of an entity is known 
by an explanation of its value, and not by 
that of its quality, since many individ uals 


CLAIMS 


[Vor III. 


of that genus may partake of the same 
qualities ; and as an actual sight of the 
article is, in this instance, unattainable, an 
explanation of the value is accepted in the 
place of a pointed reference to it.—(The 
lawyer Aboo Leys has said that to an ex- 
planation of the value ought to be added 
that of the gender.) 

Or (if the object consist of land) the 
plaintiff must define the boundaries, &c, and 
must make an explicit demand of it.—-Ir the 
claim relate to land, or other immoveable 
Property, it is requisite that the plaintiff 
define the boundaries, and say ‘‘that land 
is in the possession of the defendant, and I 
claim it from him ;’’—because such property 
cannot be described by a pointed reference, 
as itis utterly impossible to produce it in 
the assembly of the Kazee; a definition of 
the boundaries therefore suffices, as immove- 
able property may be ascertained by such a 
definition.—I[t is necessary to define the four 
boundaries, and to specify the proprietors of 
each, adding a description of their family, 
in which is required to go at least as far 
back as the grandfather,—since (in the 
Opinion of Haneefa) a knowledge of the 
grandfather is essential to the complete de- 
scription of a family : and this is approved. 
If, however, the proprietor of the boumdary 
be a personof notoricty, the simple mention 
of him is sufficient —If, also, only three of 
the boundaries be defined, it is sufficient, 
according to our doctors (contrary to the 
opinion of Ziffer) ;—because a definition is 
in this case made of a majority of them; and 
the majority is equivalent, in effect, to the 
whole.—It is otherwise where all the four 
boundaries are mentioned, and there happens 
to be a mistake with respect to one of the 
four, for in this case the claim is falsified: in 
Opposition to the case where a definition of 
one of them is omitted, as that does not 
induce a falsification of the claim.--([t is to 
be observed that, in the same manner as a 
definition of the boundaries is requisite in a 
claim regarding immoveable property, so is 
it also requisite in giving evidence.)—~With 
respect to what was before advanced, that 
the plaintiff must say “that land is in the 
possession of the defendant, &c,’’ this is 
indispensably requisite ; because the defen- 
dant is not liable to the suit, unless he be 
possessed of the land. As, however, the 
assertion of the plaintiff and the verification 
of the defendant is not alone sufficient to 
prove this, it is requisite that the plaintiff 
prove the possession of the defendant by the 
evidence of witnesses, or that the Kazee be 
himself acquainted with the circumstance. 
This is approved: because in the assertion 
of the plaintiff and the verification of the 
defendant there is room for suspicion, since 
it is still possible that the land may be in 
the possession of another, and th.t they may 
have agreed in its being in +he possession of 
the defendants, to induce the Kazee to pass 
a decree —It is otherwise with respect to 
moveable property, because the seisin of the 
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possessor being, in that case, determinable 
by sight, there is no necessity for proof by 
means of witnesses.—With respect to the 
ses aerate saying. "I claim it from the de- 
endant,”’ this is also indispensably requisi e ; 
because to demand it is his right, and the 
demand must therefore be made; and als» 
because it is possible that the land may be 
in the possession of the defendant in virtue 
of pawnage,—or detention attera sale of it. 
to answer the price,—and this apprehension 
is removed by the claim of it.— lawyers have 
observed that because of the above possibility, 
it is requisite, in a case of moveable property, 
that the plaintiff declare that the thing is 
unjustly in the possession cf the defendant, 

Aclaim fr debt requires only the cluim. 
—Ir the claim relate to debt, it is sufficient 
for the plaintiff to say, ‘‘I claim it.” For 
as the person on whom the obligation rests 
is himself present, there remains only the 
claim of it; and this it is incuinbent on the 
plaintiff to make, because it is his right, and 
also, because, until he himself claim it, the 
Kazee can take no notice of ıt. 

And a description of the species and 
amount.—Ir is, however, necessary that he 
explain whether ıt consist of dirms o1 deenars, 
and whether it be gold or silver, as such 
explanation defines the debt. 

Process to be observed by the Kazee.— 
Wuar has now been mentioned is an expla- 
nution of the validity of claims. It is to be 
observed that where the claim of a plaintiff 
is valid, the Kazee must interrogate the 
defendant, and ask him ‘‘whether the plea 
be true or not ?” If he acknowledge the 
truth of it, then the Kazee must pass a 
decree, founded upon his acknowledgment, 
because acknowledgment does in itself pro- 
duce the effect : the Kazee must, therefore, 
order the defendant to give up the possession 
of the article concerning which he has made 
the acknowledgment, and to deliver it to the 
pleintiff —If, on the other hand, the defen- 
dant deny the truth of the allegation, the 
Kazee must require the plaintiff to produce 
evidence, because the Prophet, in a case 
where a defendant objzcted to the allegation, 
said first to the plantiff; “have you evi- 
dence ?” and on his answering in the nega- 
tive, he then said, ‘‘it belongs to you to 
demand an oath from the defendant.” Now 
it appears from this tradition, that the right 
of demanding an oath from the defendant 
rests upon the defect of evidence on the part 
of the plaintiff; and hence it is requisite 
first to demand the evidence of the plaintiff 
and on his making known his inability to 
produce it, to demand an oath from the 
defendant.—If, therefore the plaintiff pro- 
duce evidence in attestation of his claim, 
the Kazee must pass a decree in his favour, 
as in that case there cannot be any suspicion 
of falsify. If, on the other hand, he be 
unable to produce evidence, and demand the 
defendant to be put to his oath, in that case 
the Kazee (because of the tradition above 
quoted) must administer an oath to him, 
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The damand of the plaintiff, however, is 
requisite to the exaction of the oath, as it 
is high right. 
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CHAPTER II. 


OF OATHS 


An oath must not be required of the dee 
fendant when the plaintiff's witnesses (al- 
though not immediately present) are within 
cull.—Ir a plaintiff declare that ‘‘ his wite 
ne:s2s are present in the city, but not in the 
c urt of the Kazee.’’ and should nevertheless 
demand an oath from the defendant, in that 
case (according to Hlanecefa) the defendant 
must not be required to take the oath. Aboo 
Yoosif alleges that an oath must, in this 
case, be exacted from the defendant ; because 
it is established, by the tradition before cited. 
than an oathis che right of the plaintiff ; 
and it must consequently be yranted to him 
in case of his demanding it The reasoning 
of Haneefa is that that the establishment of a 
right in the plaintiff to exact an oath from 
the defendant is founded on the supposition 
of his inability to produse evidence, as 1s 
expressly declared in the above mentioned 
tradition —Hence until his inability to pro- 
duce evidence be made apparent, his right dues 
not take place, any more than if the witnesses 
were present in the court of the Kazee 
The opinion of Mohammad (as_ reported by 
Khasaf) coincides with that of Aboo Yoo- 
saf: acc rding, however, to a report of 
Tahavee, it coincides with that of Haneefa, 

An oath cannot be exacted from the plain- 
tiff.—AN oath cannot be exacted from the 
plaintiff, because of the saying recorded ‘in 
the traditions of the Prophet, ‘‘ evidence ts 
incumbent on the part of the APPLICANT, 
and an oath on that of the RESPONDENT ; : 
from which it is evident that an oath is not 
in any shape incumbent on the plaintiff, 
otherwise the necessity of it would not have 
been restricted to the respondent or defen- 
dant.—(Shafei, however, dissents from this 
octrine). 

: The i adduced on the part of the 
plaintiff must be preferred to that adduced 
on the part of the defendant.—Ir both the 
actual possessor [of the property] and the 
plaintiff should adduce evidence in support 
of their absolute right of property, in this 
case the evidence of the person in possession 
must be rejected and that of the plaintiff 
admitted. Shafei maintains that the evidence 
of the possessor must be admitted, and a de- 
cree passed in his favour ; because the evi- 
dence is corroborated by the possession, and 
is consequently strong and apparent ; it ought 
therefore to be preferred in the same manner 
as evid nce in favour of the possessor 18 pre- 
ferred in cascs of birth, marriage, or a Claim 
to a slave that has been emancipated, or that 
has become an Am-Walid, or been consti- 
tuted a Modabbir; in other words, if two 
persons should severally assert that a part- 
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icular horse, in the possession of one of them, 
was the offspring of a horse belonging to him ; 
and if each should bring «vidence in support 
of his assertion, in that case the evidence of 
the possessor would be preferred ; and so also 
in the case of a contested w fe who if in the 
possession of one of two claimants,—or in 
the case of a freedman, an Am-Waild, or 
Modabbir, who is in the possession of one of 
the two persons who claims the right of pro- 
perty. Inreply to this reasoning of Shafei, 
our doctors argue that itis not the evidence 
adduced by the possessor which proves the 
absolute right of property, because the pos- 
session of itself indicates the absolute right 
and consequently anticipates the proof, which 
would else have resulted from the evidence. 
It is otherwise with respect to the evidence 
adduced by the person not in possession, 
because by that absolute right of property 1s 
proved ; * and as the evidence on the part of 
the person not in possession occasions proof, 
it is therefore admitted, since asthe purpose 
of evidence is to establish proof, the evidence 
which occasions proof must be preferred. It 
is to be observed that possession indicates a 
right of property absolutely, but not rela- 
tively, as in the cases adduced by Shafei: and 
hence the analogy conceived by him bet ‘een 
these cases and the case in question is not just 

The defendunt refusing to swear, the Kazee 
must forthwith pass a decree ugainst him.— 
Ir the defendant refuse to take an oath ina 
case where it is incumbent upon him the 
Kazee must then passa decree against him 
because of his refusal, and must tender obli- 
gatory upon him the object of the claim on 
behalf of the plaintiff. Shafei maintains that 
the Kazee must not pass a decree immediately 
on the refusal of the d.fendant, but must first 
administer an oath to the plinitiff and then 
pass a decree against the defendant ; because 
the refusal to take an oath admits of three 
different constructions :—I. It may proceed 
from a desire to avoid a false oath ;—II. 
It may proceed from an unwillingness to 
take an oath, although, in testimony of the 
truth, form an opinion of its being deroga- 
tory to the deponent’s character; and III. 
lt may proceed froma doubt and uncertainty 
whether the matter be trueor false ;—and as 
the refusal to take an oath is a matter of 
uncertainty, it cannot amount to proof (since 
anything of an uncertain nature is incavable 
of constituting proof); and as the oath of 
the plaintiff manifests the right, recourse 
must therefore be had tothat. The argu- 
ments of our doctoris, onthe other hand, are 
that the refusal of the plaintiff to take an 
oath, indicates either a conce sion of the 
thing claimed, or an acknowledgment of the 
validity of the claim ; since, if the case were 
otherwise, he could have no motive to refuse 
an oath when the maintenance of his right 
depended upon it. Besides, there are no 
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grounds on which an oath can be tendered to 
a plaintiff, since the tradition before men- 
tioned expressly evinces thatan oath is re- 
stricted to the defendant, i 

The Kazee must give three separate noti- 
fications to the defendant.—Itr is incumbent 
on the Kazee to give three notifications to the 
defendant, by three times repeating to him, 
“ I tender you an oath; which if you take. 
it is well; if not, I will pass a decree in 
favour of the claimant,’’—This_ threefold 
repetition is required because of the want of 
certainty in case of refusal to take an oath, 
since there aubsists a disagreement with 
regard to the validity of passing a sentence 
upon it.—The necessity of the repetition has 
been recited by Khasaf, as froma princip!e 
of caution, and to cut off the defendant 
from any further preference).-~It is indeed, 
an established tenet, that if a decree be 
passed on one notification only, it is valid ; 
and this is approved doctrine,—It is most 
laudable, however, to give three notifications. 

Refusal to swear is of two kinds, real and 
virtuul.—A RerusaL to take an oath is of 
two kinds: I, real (where the defendant 
expressly says, ‘‘ I will not take an oath’’): 
and, II virtual (where he remains silent), 
—The effect in this latter case is the same as 
in the former, provided it be known that the 
person refusing is neither deaf nor dumb. 
This is approved doctrine. 

An oath cannot be exacted from the defen- 
dant inclaims respecting marriage, divorce, 
Aila, bondage, Willa, punishment, or Laan. 
—Ira man claim marriage with a woman, 
or a woman witha man, and the defendant 
in either case deny the claim, then (accord- 
ing to Haneefa) it is not necessary to exact 
an oath,—-The law is the same (according to 
Haneefa) with respect to a claim of reversal 
[after divorce], or of rescindment in a case of 
Aila,—or a claim of servitude, or a claim 
of offsping, or claim of lineage, Willa, 
punishment, and Laan. Thus if, in a case 
of divorce, the wife, after the expiration of 
her edit, were to advance a plea of reversal 
against her husband, or the husband to 
advance a plea of reversal against his wife. 
and the defendant should, in ether case, 
deny the claim,—or if, in a case of Aila, 
either of the parties were to plead a rescind- 
ment from the vow, and the other to deny 
it,—or, if a person were to claim the right 
of slavery to another whose condition is un- 
known, or he whose condition is unknown 
claim his being the slave of that other, and 
the defendant in either case deny the claim. 
—or, if a female slave were to plead her 
being an Am-Walid to a particular man, 
and that a certain person is their offspring, 
and the man himself deny it,*—or, if a 


* This case does not, like all the rest, hold 


true when the terms of its are reversed; for 
in case the claim should have been made on 
the part of the man, it is considered as 
an acknowledgment, and the denial of the 
woman is then of no effect. 
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person were to plead that another of un- 
known birth is his son, or that other plead 
that this person is his father, and the de- 
fendant in either case deny the claim,—or, if 
a person were to plead that another of 
known condition had been emancipated by 
him and that he therefore possesses the right 
of Willa over him, or that other plead that 
he had been enansipated by him andthe 
defendant, in either case, deny the claim, — 
or, if a person were to plead that another 
had committed whoredom, and that other 
deny it —or, lis'ly, if a wife should plead 
that hcr husband had slandered her,—in all 
these cas2s it is not necessiry (according to 
Haneefa) to exact an oit from the defen- 
dant.— Che two disciples maintain that it ts 
requisite tọ exact an oath fron the defendant 
in all these cases, excepging inthe cases of 
punishment or of the Laan; for they argue 
that a refusal to take an oath amounts to an 
acknowledgment, as such refusal is an argu- 
ment that the party is falsc in his denial: a 
refusal to take an oath is, therefore, an ac- 
knowledgment either in reality or in effect ; 
and acknowledgments are admitted in all 
the above cases. This species of acknow- 
ledgment, however, is of a doubtful nature, 
as it is not a perfectly valid acknowledg- 
ment; and punishment is remitted in con- 
sequence of any doubt ; and as Laan is als» 
punishment in effect, they hold that, in that 
instance also, an oath cannot be imposed.— 
The reasoning of Haneefa is that a refusal 
to take an oath amounts toa concession of 
the object to the plaintiff; after such re- 
fusal. therefore, it remains unnecessary to 
exact oath, because of the attainment o 
the object independent of it,—(it is most 
laudable to consider the refusal to swear 
in the light of a grant of concession, as it 
avoids the consequence of the defendant 
falsifying in his denial).—Now as a refusal 
to take an oath is shown to be a concession 
of the thing in dispute, it follows that such 
refusal can have no effect inthe above cases, 
since they are not of such a nature as admit 
of concession: an oath, therefore, is not 
exacted from the defendant in such cases ; 
b:cause the advantage proposed, in exacting 
an oath, is to enable the Kazee to pass a 
decree in consequence of the refusal; and 
this advantage cannot be obtained in such 
cases, 

Osjection.—If a refusal to take an oath 
be equivalent to a concession, the refusal of 
a Makstib, or of a privileged slave, ought 
not to be admitted, since neither of these is 
competent to make a concession 

Repiy.—A refusal to take an oath is con- 
sidered as a concession, in order to remedy 
the evil of contention : the refusal of Moka- 
tibs and privileged slaves is therefore ad- 
mitted. 

Osjecrion.—If a refusal to take an oath 
be a concession, it ought not to be admitted 
in claims of debt, since the subject of a gift 
must necessarily be substance, whereas a 
debt relates 1:::ly to quality. 
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Repity.—The validity of a concession of 
this nature, in cases of debt, is admitted 
in conformity with the conception of the 
plaintiff ; for he conceives the thing he re- 
Ceives to be that actual thing to which he 
is eatitled. Besides, concession, in this in- 
stance, merely means a cessation of obstruc- 
tion; that is tosay, the defendant does not 
obstruct the plaint ff from taking his pro. 
p2rty, and he accordingly takes it, as property 
is a matter of but light concern.—It 13 other- 
wise with respect to the particulars before 
mzatioied. as these are noc matters of light 
concern, and hence it is not lawful for the 
defen lant to mike a gift of them. 

A thief refusing to swear, becones liable 
for the properey stolen —AN oath must be 
exacted from a thief; and if he should 
refuse to take it, he becomes liable for the 
property, but does not sudject himself to the 
pinalty, of am>utation ; because his act in- 
volves two consequ:nces, namely, responsi- 
bility for the property, and the loss of his 
hand ; and as his refusal establishes the first 
consequence, bit not the second, it is there- 
fore the same asif the fact hid bzen proved 
by one man and two women, in which case 
a responsibility for the property takzs place, 
but not a loss of the hand. 

A cluim founded on divorce before con- 
sum nation entitles a w fe to her half dower. 
where the husband declines swearing —IF a 
wife advance a claim against hər husband, 
by asserting that hə had divorced her pre- 
vious to consummnatioa, aa oath must be 
tendered to the husband, and if he refuse to 
take it, he becomes responsible for her half 
dower, according tuall our doctors, because 
(according to them), oaths are admitted in 
cases relative to divorce, and particularly 
where the object is property.—‘:n the same 
manner also, oaths ars admitted in cases of 
marriage, where th: wife c’ains her dower, 
as this is claim relative to property, which 
is established by a refusal to take an oath, 
though the marriage be not thereby proved. 
—In the same manner also, oathes are ad- 
ministered in claims of parentage, where the 
claim relates to some right, such as inherit- 
ance or maintenance (as where a disabled 
person claims that he is the brother of 
another, and that his maintenance 1s incum- 
bent upon that other, who denies the same). 
In cases also of invalid recessions from 
gifts (as where, a person wishing to retrac 
his gift, the grantee asserts that he is hi: 
brother, and that, on account of such rela. 
tion he has no right to retract,—and the 
granter denies the same),—an oath ts ten 
dered:to the defendant, as the objects o 
them are the rights allu ied to. — 

Please of consanguinity admit of an oatl 
being tendered to the defendant.—AN oath i 
not tendered, according to the two disciples 
in simple cases of consanguinity, unless 
where the relation is of such a nature as t 
be established by the acknowledgment of th 
defendant ; as where a person, for instance 
asserts that another person ishis father, o 
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his son, —or a woman asserts that a certain 
person is her father, —or a man or woman 
claims a right of Willa, or a man or woman 
claims marriage, —in whch cases, if the 
d:fendant acknowledge the relationship, the 
Willa, or the marriage, they are established 
accordingly; and if the defendant refuse 
to make oath, this (according to the two 
disciples) is equ:valent to ack .owled ment. 
It is o herwise where a womnin alleges that 
a certain person is her son, because in that 
case the relationship depends on another, 
and therefore, as the acknowledment of the 
defendant can have no effect, so neither will 
his refusal to take an oath. 

Case of a claim of retaliation, —Ir a 
person claim a right of retaliation upon 
another, and the defendant deny it, in this 
case (in the opinion of all our doctors) an 
oath must be administered to him.—If he 
refuse to take it, and the retaliation rclate 
to the membere of the body, he must in that 
case suffer retaliation; but if it relate to 
murder, he must be imprisoned until he 
either confess or take an oath of exculpa- 
tion,— This ıs according to Haneefa —The 
two disciples are of opinion that in either 
case a fine must be imposed; because, al- 
though (according to their doctrine) a refusal 
to take an oath is an acknowledgment, yet 
it is attended with a degree of doubt (as 
has been already explained); and conse- 
quently cannot establish retaliation :—a fine 
of property is therefore due; especially 
where the bar to the retaliation arises from 
a circumstance on the part of the person 
who is liable t> the retaliation ; as when the 
avenger of blood claims for witful murder, 
and the defendant acknowledges erroneous 
murder. The argument of Haneefa is that 
the members of the body of a man are con- 
sidered in the same |.ght with property, and 
hence a concession with respect to them 
is admitted in the same manner as it is 
admitted in the case of property; for ifa 
person should say to another. ‘“‘cut off my 
hand,” and that other accordingly cut it off. 
he would not be subject to any compen- 
sation, which clearly proves that the con- 
cession thereof is lawful, although it be not 
allowed to the man, in this instance, to cut 
off the hand,® as it is attended with no 
advantage to him.—In short, concessi ns 
are allowed with respect to parts of the 
body, but not with respect to the body 
itself ; and as a refusal to swear, in cases of 
retaliation with respect to the parts of the 
body, is a concession of an advantageous 
nature (as being the means of terminating 
a contention), it follows that the cutting off 
the hand is advantageous in this instance, 
in the same manner as it is advantageous to 
amputate a limb in a case of mortification, 
or to draw a tooth in case of excessive pain. 

Where the plaintiff’s witness are within 
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*In other words, ‘‘to accept of the gift. 
or concession.,’ 


call. the defendant must give bail for his 
appearance for three days.—Ir a plaintiff 
assert that ‘‘his w.tness’s are in the city, 
the defendant must, in that case, be re- 
quired to give bail, answer for his appear- 
ance within the term of three days, lest he 
abscond; and thus the right of the plaintiff 
be destroyed :—and it is lawful thus t» take 
bail for his appearance (according to our 
doctors), as has been already explained.—* 
The taking of bail from the defendant, in 
this instance, immediately on the prefer- 
ment of the alle‘ation by the plaintiff, 
proceeds upon a favourable construction of 
the law, because of its being advantageous to 
the plaintiff, and not materially detrimental 
to the defendant: and the reason for taking 
it is that it is incumbent upon the defendant 
to make his appearance in court upon the 
instant of the @aim (whence it is that a 
person is immediately despatched to sum- 
mon him); and as this might prevent him 
from going on with any business in which 
he may be then employed, it is therefore 
lawful to take bail for his appearance.— 
The term of three days, as above mentioned, 
is recorded from Haneefa; and that term 
is approved.—In taking bail (according to 
the Zahir Raw. yit) there is no difference 
between an unknown person and one of 
established note; nor between the claim of 
a large and of a small sum. 

But ıf the witness be not within call, 
bail cannot be required from the defandant. 
—Tue declaration of the plaintiff however 
that ''his witnesses are in the city,” is 
indispensable towards the taking of bail 
for appearance ; and hence, if the plaintiff 
should say, “I have no witnesses,’’—or, 
“my witnesses are absent from the city,” 
bail is not in that case to be required from 
the defendant, as it is of no use.t If, 
therefore, the defendant, in this instance, 
upon being applied to, give bail for his 
appearance, it is well: but if he refuse, the 
Kazee must then direct the plaintiff to 
attend and watch over him, in order that 
his own right may not be destroyed: ex- 
cepting, however, where the defendant may 
happen t» bea tra-eller, or about to travel. 
for then the plaintiff is to watch over him 
only whilst in the court of the Kazec ; and 
if he should take bail for his appearance 
under these circumstances, it must be ex- 
tended only tothe breaking up of the court 
of the Kazee; because if either the bail or 
the watching over him were extended to a 
longer period, it would occasion a detriment 
to the defendant, in as much as he would 
be prevented, during that space, from pur- 
suing his journey: but where it is limited 
to the time of the sitting of the court, he 
is not subjected to any apparent incon- 
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TBecause the plaintiff, being destitute 
H witnesses, cannot possibly establish his 
claim. 
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ven ience.—The 
attendance will 
inhibition. 


2 explained in treating of 


Section. 

Of the Manner of Swearing. and requiring 

an Oath. 

The oath must be taken in the name of 

Gop.—An oath is not worthy of credit 
unless it be taken in the name of Gop, 
because the Prophet has said ‘whoever 
takes an oath, let him take itin the name 
of Gop; otherwise let him omit the oath 
entirely .’’—and also, because he has de- 
clared “whoever takes an oath otherwise 
than in the name of Gop is most certainly 
an AssocraTor.’’* 
_ And the Kazee must dictate the terms of 
tt.—Ir is incumbent upon the Kazee to 
desire the swearer to corroborate his oath by 
reciting the attributes of Gop,—Thus he 
must direct him, for instance, to say. "I 
Swear by the Gop than whom there is no 
other righteous Gop, who is acquainted 
with that is hidden and apparent, that 
neither by me, nor on my behalf, is the 
amount due to Omar which he claims, nor 
any part of it’’—The Kazee is at liberty 
either to add or diminish fiom this oath as 
he pleases: but he must not so far extend 
his caution as to repeat the oath, because it 
1s not necessary to swear more than once.— 
If a person should swar “by Gop, by the 
merciful, by the mo t merciful” —it is co1- 
sidered as three oaths: but if the two last 
particles of swearing be omitted it is then 
only one.—It is to be observed that the 
Kazee has the option either of adding the 
corroboration to the oath, or of omitting it. 
and simply desiring the defendant to swear 
"by Gop’’—Some have said that it isim- 
proper to prescribe the corroboration to such 
as are known to be virtuous, but that to all 
others it is necessary.—Othcrs, again, have 
said that the corroboration is necessary in 
claims to a great amount, but not where the 
amount is small. 

Swearing by divorce or emancipation must 
not be admitted —A DEFENDANT mut not 
swear by divorce or emancipation (as if he 
should say, 'ʻif the claim preferred against 
me be just, my wife is divorced,” or “my 
slave is emancipated’’) : because of the tradi- 
tion before quoted.—Some, however, have 
said that, in our times, if the plaintiff should 
importunately require it, the Kazee may 
then administer tothe defendant an oath by 
divorce or emancipation; since in this age 
there are many men who scruple not to 
swear by the name of Gop, but who are, 
nevertheless, averse from an oath by eman- 
cipation or divorce. 

Jews must swear by the Pentateuch, and 
Christians by the Gospel.—Tue Kazee must 
administer an oath in a Jew, by directing 
him to say, “I swear by the Gop that 
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revealed the Pentateuch to Moses ;’’—and 
to a Christian, by directing him to say, “I 
swear by th: Gop that sent down the gospel 
of Jesus ;’’—because the Prophet, upon a 
certain occasion, administered an oath toa 
Jew, by saying to him, ‘’I desire you to 
swear by the Gop that hath sent down the 
Pentateuch to Moses, that such is the ‘law 
with regard to whoredom in your book; "’ 
and also, because the Jews believe in the 
divine mission of Moses, and the Christians 
in the divine mission of Jesus Ci:rist.—In 
the administration of oaths to them, there- 
fore, it is necessary to corroborate them, by 
a spec:fication of the books which have been 
received through their respective prophets. 

Pagans must swear by Gov.—Tue Kazee 
must administer an oath to a Majoosce by 
directing him to say "I swear by the Gop 
that created fire.’"’"—This is recorded, by 
Mohammed, in the Mabsoot ; but it is related 
of Haneefa, in the Nawadir, that he never 
adininistered an oath otherwise than in the 
name of Gop —Khasaf, moreover, reports 
that Haneefa never gave an oath to any 
excepting (Christians and Jews, otherwise 
than in the name of Gop, because in con- 
founding fire with the name of Gop, a 
reverence is shown to it to which it is not 
entitled: contrary to the Old or New 
Testament, as these are the books of Gop, 
and therefore entitled to reverence. This 
doctrine has been adopted by sevcral of our 
modern doctors. 

AN oath cannot be administered to an 
idolecor otherwise than im the name of Gon, 
because all infidels believe in Gop, as is 
evicent from this sentence of the Koran, “Ir 
YE ASK OF THEM (the infidels) WHO HATH 
CREATED YOU, VERILY THEY WILL ANSWER, 
GOD ALMIGHTY.” 

Uaths must not be ddministered in an infidel 
place of worshups—AN oath must not be admı - 
nistered to infidels in their place of worship, 
because the Kazee is prohibited froin entering 
such a place. 

The oaths of Mussulmans need not be cor- 
roborated by sweuring them at a particulary 
time, or in a purticular place.—lr is not 
necessary. in administering an oath to 
Mussulmans, to corroborate it by means of 
the time or place (such as by the administera- 
tion of it ona Friday, or in the mosque). 
because the object of an oath i$ a reverence 
to him in whose name it is taken, and this 
depends not on any particular time or place. 
—Besides, if the corroboration of oaths to 
Mussulmans, by a restriction to time and 
place, were necessary, it would subject the 
Kazee to an inconvenience, in the necessity 
he would be under of attending at the par- 
ticular time and place; and the law admits 
not of inconvenience, more especially where 
the fulfilment of right, or the execution of 
justice, does not depend upon it. 

Cases in which the oath of the defendant 
must relate to the cause; and cases in which 
it must relate to the object.—IF a person 
allege that he has bought a slave from 
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another for a thousand dirms, and the seller 
deny the fact ; in this case the seller must be 
required tə swear, in the following manner, 
“I swear by Gop that there does not abso- 
lutely at present exist any contract of sale 
between me and the plaintiff; ’’—and not in 
this manner, ‘‘I swear by Gop that I have 
not sold, &c.’’—-because it often happens 
that a sale is made, and afterwards an Akala, 
or dissolution of the contract, takes place.— 
In cases of usurpation it is necessary that 
the defendant swear, in the presence of the 
plaintiff. in this manner, ‘‘there is no part 
of that which you allege that I have usurped 
from you, due by me,” and not “I have not 
usurped, &c,’’—because an usurpation is 
often done away by the proprietor selling or 
making a gift of the thing tothe usurper— 
In cases of marriage it is requisite that the 
defendant swear to this effect, no marriage 
does at this time subsist between me and the 
plaintiff ;’’—because a merriage is sometimes 
dissolved by Khoola —In cases of divorce the 
husband must swear “this woman is not at 
present finally separated from me, by the 
divorce which she pleads :’’—and not, in an 
absolute manner, that ‘‘he has not divorced 
her ;’’—because a new marriaye sometimes 
takes place after a Talak Bayeen; or com- 
plete divorce—Thus, in all these cases, 
the Kazee must swear the defendant with 
respect to the object of the plea, and not 
with respect to the cause of it; since, 
if he were to administer the oath with 
respect to the cause, it might be injurious 
to the defendant.—What is here advanced 
is conformable to the opinion of Hanecfa 
and Mohammed.—Aboo Yoosaf is of opinion 
that, in all these cases, the Kazee must 
swear the defendant with respect to the 
cause (except where the defendant par- 
ticularly requests the contrary) ; because 
sales, for instance, are sometimes made, 
and afterwards dissolved. divorces some- 
times executed and afterwards succeeded 
by a marriage de novo; and _ usurpatio.s 
sometimes done away by gift or sale :—in 
all these cases, therefore, the oath must 
be administered with respect to the object. 
—Some have said that the Kazee ought to 
be guided by the denial of the defendant :— 
in other words, if the defendant deny the 
cause, let the oath relate to the cause,—or, if 
he deny the effect, let the oath relate to the 
object.—It is to be observed that (according 
to Haneefa and Mohammed) the oath must 
in every instance relate to the object, where 
the cause is of such a nature as renders it 
liable to be done away by some other cause ; 
excepting only where, in resting the oath 
upon the object, the tenderness due to the 
plaintiff is likely to be destroyed ; for, in 
this case, the oath (according to all our 
doctors) must be rested upon the cause. 
Thus, if a wife, having been completely 
divorced, should prefer a claim of main- 
tenance against her husband, and the hus- 
band should not think himself bound to 
comply, because of his being of the sect of 


CLAIMS 


{Vot. III. 


ee eet en es 


Shafei,—or, if a proprietor of a house, or of 
land. should prefer a claim of pre-emption 
against the purchaser of a contiguous pro- 
perty ona plea of Shaffa, and the purchaser, 
being of the sect of Shafei, should not 
admit h's claim,—in these cases (accord- 
ing to all our doctors) the oath ought to 
relate to the cause ;—for, although the de=- 
fendant could not deny, upon oath, the cause 
or circumstances of the case, still he might, 
upon oath, deny the object ;—in other words, 
he might deny the validity of the claim as 
founded upon these circumstances ; if, there- 
fore, the oath were to relate to the object, it 
would evidently be injurious to the plaintiff. 
—If, on the other hand, the cause be of such 
a nature as canont be removed or done away 
by some other cause, in that case the defen- 
dant’s oath (according to all our doctors) 
must relate to the cause.— Thus, if a Mussul- 
man slave should plead his having been 
emancipated, and his master deny this, in 
that case (as the Law does not admit ofa 
Mussulman becoming a slave after having 
been once free) the oath tendered to the 
master must relate to the cause ;—in other 
words, he must be required positively to 
swear “whether he has ever emancipated 
this slave, or not ?’’—It is otherwise, how- 
ever, with respect to a female Mussulman 
slave, or an infidel male slave ; because both 
of these may be again subjected to slavery 
after having been rendered frec ;—the female 
slave, by being first emancipated, and then 
apostatizing and being united to a hostile 
country ;—and the male slave, by being first 
emancipated. and then breaking his contract 
of fealty, and being united to a hostile 
country. 

In a case of inheritance, the oath of the 
defendant must relate to his knowledge.—I(r 
a person acquire a right toa slave by inhe- 
ritance, and another prefer a claim of right 
to the said slave, in that case the oath of the 
defendant must relate to his knowledge ;— 
that is, he must be required to swear that 
he does not know the slave in question to be 
the property of the plaintiff ;—because not 
being acquainted with the acts of the person 
trom whom the inheritance descends, he 
cannot absolutely swear that the slave is not 
the property of the plaintiff ;—whereas, if 
he had acquired the slave by a gift or pur- 
chase, he could swear positively as to his 
right of property, since purchase and gift 
are both causes of a right of property. 

When a defendant enters into a compo- 
sition with the plaintiff, an oath cannot 
afterwards be exacted from him.—lIr a per- 
son prefer a claim against another, and the 
defendant deny it, but should afterwards 
give the plaintiff ten dirms, either as an 
expiation for his oath, or as a composition 
for it, such expiation or composition is valid ; 
because it has been so related by Omar ; and 
the plaintiff cannot afterwards demand an 
oath from the defendant, as having himself 
destroyed this right. 
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CHAPTER II. 


TAHALIF ; OR THE SWEARING OF BOTH THE 
PLAINTIFF AND THE DEFENDANT. 

A seller and purchaser are mutually to 
swear where they both disagree, avd are 
destitute of evidence—Ir a seller and pur- 
chaser should disagree, the purchaser assert- 
ing that the price of the į oads was an hundred 
dirns, and the seller, that it was more,— 
or, if the seller should acknowledge the article 
sold to be so much, and the purchaser assert 
that it was more,—in this case, if either 
of them adduce evidence in support of his 
assertion, the Kazee must pass a decree in 
his favour ; because attestation is stronger 
than simple assertion.—If, on the other 
hand, both of them should adduce evidence 
in support of their respective assertions, 
then the evidence of the party that attests 
most must be admitte? ; because the object 
of evidence is proof ; and with respect to the 
excess, there is no opposition of evidence.— 
If the seller and purchaser should disagree 
with respect both to the price and the goods, 
then the evidence of the seller with respect 
to the price is preferable ; and the evidence 
of the purchaser is preferable with respect 
tothe goods. If, however, both parties be 
destitute of evidence, then the Kazee must 
say to the purchaser ‘‘if you acquiesce in 
the price claimed by the seller, it is well: if 
not, I will dissolve the contract ; ’’—and to 
the seller, ‘‘if you are contented to yield the 
quantity of goods claimed by the purchaser, 
it is well; if not, I will dissolve the con- 
tract ;’’—because the object is to terminate 
the contention ; and it is probable that his 
thus addressing them may terminate the 
contention, since the parties may possibly 
be averse to breaking off the contract; 
when, therefore, they perceive that if they 
do not agree, the contract will be broken, 
they may be content to make up their diffe- 
rence,—If, nevertheless, they should not 
even then agree, the Kazee must make each 
of them swear to his denial of the claim of 
the other.—This mutual swearing, before 
seisin of the article of sale, if conformable 
to analogy; because the seller demands a 
large price, which the purchaser does not 
admit ; whilst, on the other hand, the pur- 
chaser demands from the seller the delivery 
of the goods at the rate of purchase money 
he has paid which the seller refuses to 
execute. Each, therefore, is a defendant ; 
and hence an oath must be required from 
each.—After the delivery of the goods to 
the purchaser, indeed, the mutual swearing 
would be contrary to analogy; because the 
purchaser having received the goods has no 
further clam ; and as there remains only 
the claim of the seller for the excess of the 
price, an oath can only be exacted from the 
purchaser, who is the defendant, It appears, 
however, from an infallible guide, that an 
oath must, in this case also, be exacted from 
each, because the Prophet has said ‘*‘Where 
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a disagreement takes place between a buyer 
and seller, and the subject of the sale is 
extant and present, an oath must in that 
case be administered to each, and the pur- 
chaser must afterwards restore the goods to 
the seller, and the seller the price to the 
purchaser.” It is to be observed that where 
it is necessary to administer an oath to both 
parties, the purchaser must be first sworn, 
—This doctrine is conformable to the most 
recent opinion of the two disciples ; and it is 
a.so agreeable to one report of Haneefa, It 
is also the most authentic doctrine; because 
the denial of the purchaser is of the greatest 
importance, since the price is first demanded 
from him ; andalso, because, in case of his 
refusal to take the oath, it would be attended 
with the immediate advantage of inducing 
the obligation upon him of the payment of 
the price ;—whereas, if the seller were first 
sworn, it would nevertheless be necessary to 
defer the demand upon him of a delivery of 
the goods until he had received payment of 
the price.—If the parties should disagree in 
a sale of goods for goods (that is tosay, in a 
barter), or of price for price (that is, in a 
Sirf sale), in this case the Kazee is at liberty 
either to swear the seller or the purchaser 
first ; because in such a case the seller and 
purchaser are both upon an equal footing. 

Formula of the oaths of a seller and pur- 
chasey.—THE nature of the oaths, in a dis- 
agreement between buyer and seller, is this. 
—The seller swears "by Gop, I have not 
sold the thing in question for a thousand 
dirms ;” and the purchaser swears ‘‘by Gop, 
I have not bought it for two thousand dirms. 
Mohammad, in the Zzedat, has said, ‘“‘let 
the seller swear by Gop, I have not so'd it 
for ONE thousand pirms, but for two thou- 
sand ;—and let the purchaser swear, by Gop, 
I have not bought it for rwo thousand Diras, 
but for one thousand.’’—In other words, 
the negation and affirmation ought to be 
coupled together for the greater caution— 
The most authentic doctrine, however, is 
that an oath >f negation is sufficient ; because 
oaths proceed upon denial, as appears fromm 
the tradition concerning Kissamit® ; for it is 
related that the !rophet desired the people 
of Kissamit to swear that ‘‘by Gop, they 
had not committed the murder, and did not 
know the murderer.”’ 

Where both parties swear, the sale must be 
dissolved, by an order of the Kuzee.—Ir the 
seller and purchaser, in a _ disgreement, 
should both take an oath, the Kazee must in 
that case dissolve the sale.— This is the adju- 
dicatation of Muhammad: and it evinces that 
the sale is not of itself dissolved by the 
mutual swearing of the parties; because, as 
the plea of neither party is established, a 
sale continues of an undefind nature; and 
hence the Kazee must dissolve it, as well to 
terminate their contention, as because that 
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“The name of some Arabain district of 
tribe, where probably one of the Prophet's 
followers was murdered. 
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where the price is not established, a sale re- 
mains without a return; and this being an 
invalid sale most consequently be dissolved, 
since it is indispensably requisite that all 
invalid sales be dissolved. 

A seller or purchaser, upon declining to 
swear, loses his cuuse.—Ir, in a disagree- 
ment between a purchaser and a seller, one 
of the two decline swearing. the claim of the 
other is in that case established against hiin ; 
because by such refusal the party concedes 
to the other the article claimed by him ;—for 
as his plea is thus rendered incapable of 
controverting the plea of the other, it follows 
that he accedes to that plea. 

The parties are not to be sworn where thetr 
disagreement relates to something not es- 
sential to their contract.—Ir the parties 
should disagree with respect to the period 
fixed for the payment of the price, or with 
respect to the option of determination, or 
with respect to a partial payment that may 
have been made of the price.—in none of 
these cases are the parties to be sworn, be- 
cause the disagreement, in this instance, 
relates to something not within the original 
scope of the contract. This disagreement, 
therefore, resembles a disagreement with 
respect to an abatement or remission of the 
price ;—in other words, if a seller and pur- 
chaser should disagree with regard to a re- 
mission of part or the whole of the price, 
they would not in that case be sworn; and 
so also in the case in question.—The reason 
for what is here advanced is that the dis- 
agreement, in all of the supposed cases, re- 
lates to a thing which, if annihilated or done 
away, would not affect the existence of the 
contract of sale.—It is otherwise, however, 
where the disagreement relates to the species 
of the price (such as whether it is to con- 
sist of dirms of Bokhara or of Bagdad),—or 
with respect to the genus of it (such as 
whether it is to consist of dirms or of 
deenars), for such a disagreement is the 
same as if it related to the amount of the 
price,—in which case oaths are administered, 
for this reason, that the genus and species of 
the price are inseparable from the substance 
of it ; because the price is a debt due by the 
purchaser ; anda debt is only to be known 
and ascertained by a definition of its genus 
and species. The period fixed for the pay- 
ment of the price, on the contrary, is not of 
this nature, as it is not a species of it, whence 
it is that the price continues extant and fim 
after the promised time of payment has 
elapsed. 

In dispute respecting any superadded 
Stipulation, the assertion of the respondent 
must be credited.—Ir a disagreement take 
place between a seller ard purchaser with 
respect to the condition of option, or the 
period of payment, the assertion of the re- 
spondent® supported by an oath, must be 
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credited ; because optional conditons, and 
extensions of the period of payment, are 
accidents in a sale;* and with regard to 
accidents. the assertion of the respondent 
must be credited in preference. 

The parties are not to be sworn, where the 
goods perish in the hands of the purchaser. 
—Ir, after the destruction of the subject of 
a sale, in the hands of the purchaser, a dis- 
agreement should. take place between the 
purchaser and the seller respecting the 
amount of the price, the parties, in that 
case (accor -ing to Haneefa and Aboo Yousaf), 
are not to be sworn; but the assertion of the 
purchaser must be credited.—Mohaimed 
alleges that, in this case, the parties must 
be both sworn, and afterwards the sale dis- 
solved, in return for the value of the subject 
of it which had been destroyed ;—that is to 
say, the purchaser must pay the value of the 
goods to the seller, who must return to the 
purchaser the price of them.—Such, also, ts 
the doctrine of Shafei.—The same difference 
of opinion obtains in cases where the subject 
of the sale has been removed from the pre- 
perty of the purchaser by gift or the like, or 
where it is in such a condition as would je- 
clude the return of it in case of a, rb“ect.— 
The reasoning of Mohammed a iWre fei, in 
support of their Opinions, 1s that "each party 
pleads the existence of a contract, different 
from what is claimed by the other; and each 
of them, consequently, denies the assertion 
of the other. 

Osyection.—The advantage of adminis- 
ering an oath to each of the parties 1s that 
the sale is thereby dissolved, and the goods 
returned by the purchaser to the seller, and 
the price by the seller to the purchaser.— 
Now this object cannot be obtained after 
the destruction of the subject of the sale, 


and therefore there can be no advan- 
tage in the doctrine of Mohammed, of 
swearing both parties under such circum- 
stances. 


Repity.—The advantage is that it relieves 
the purchaser from the excess of the 
price, in case the seller should refuse to 
take an oath,—as, in the same manner, it 
obliges the purchaser to pay such excess, 
in E he himself should refuse to take an 
oath. 

.Tuery must therefore both be sworn, in the 
same manner as when, after the destruction 
of the subject of the sale, they disagree with 
regard to the genus of the price (that is, 
whether it consist of dirms or deenars: and 
after swearing, the purchaser must give the 
value of the goods to the seller, and the sei’er 
must return the price to the purchaser. The 
arguments of Haneefa and Aboo Yoosaf, in 
support of their doctrine upon this point, are 
twofold.—First, the sw.aring of both par- 
ties, after delivery of the goods, is repugnant 
to analogy; because the purchaser has in 
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this case, received whole and complete the 
thing which he claims : the swearing of both 
parties mor over. 's ordained by the Law in 
cases only where the subject of the sale is 
extant and complete, to the end that the sale 
may be dissolved , but this cannot he con- 
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ceived in a case where the subject of the sale | 


has perished ; swearing the parties, there- 


fore, after a destruction of the property 


is | 


not that mutual swearing expressed in the | 


LAW.—SECONDLY, in the case in question the 
object of the sale (namely, the complete 


acquisition of the goods by the purchaser) is ` 


obtained; and af'er the completion of the 
object, a disagreement with respect to the 
instrument (that is, the contract of sale) is 
of no importance —Moreover, the advantage 
set forth by Mohammed is of no account ; 
since no advantages are attended to ex- 
cepting such as are occasioned bv the con- 
tract of sale; andthe advantage in question 
is not occisioned by the contract.—All that 
is here advanced procceds on a supposition 
that the price is a money-debt.—If, how- 
ever, it consist of any specific article, such 
as cloth for instance, both the parties are to 
be sworn, according to al! our doctors; be- 
cause, ‘in this case, a subject of sale still 
exists (since the price, where it consists of 
any thing specific, may be considered as the 
subject) ;and upon both parties swearing, 
the sale must be dissolved ; and the seller 
must return the price to the purchaser; and 
the purchaser must give a similar in lieu of 
the subject of the sale to the seller, provided 
it was of that kind of thing compensable by 
similars ; or, if otherwisc, he must pay the 
value, 

Case of a dispute concerning the price of 
two slaves, where one of them dies —IF a 
person purchase two slaves by one contract, 
and one of them be afterwards destroyed. 
and a dispute arise betwixt the parties con- 
cerning the amount of the price, the seller 
asserting that it was two thousand dirms, 
and the purchaser asserting that it was one 
thousand, in this case (according to Haneefa) 
the parties are not to be sworn; on the con- 
trary, the assertion of the purchaser must be 
credited. This, however, proceeds on the 
supposition of the seller being unwilling to 
receive the price of the living slave only, 
and to relinquish the price of the slave that 
is dead —In the Jama Sagheer it is related 
that, according to Haneefa, the assertion of 
the purchaser is to be credited unless the 
seller be willing to accept of the price of the 
living slave only.—Aboo Yoosaf alleges that 
both parties must be sworn with regard to 
the living slave ;—that the sale, so far as 
relatesto him, must be dissolved ;—that the 
assertion of the purchaser must be credited 
with respect to the dead slave ;—and that, 
therefore, the purchaser is responsible for 
the proportion of the dead slave, and not for 
the whole price.—Mohammed. on the other 
hand, maintains that both parties must be 
sworn with regard to both slaves: and that 
afterwards the purchaser must return the 
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living slave and the value of the dead one; 
because, as (in his opinion) the destruction 
of the whole subject of sale does not prevent 
the swearing of both parties, it follows that 
the destruction of a part only does not pre- 
vent it, a fortiori —The reasoning of Aboo 
Yoosaf is that as the obstacle to the swear- 
ing of both is grounded only on the destruc- 
tion of the subject of the sale, it ought of 
course to operate only in the degree in which 
it may have been destroyed —The reasoning 
of Haneefa is that the swearing of both 
parties, although repugnant to analogy, is 
yet established by the Law, in cases where 
the subject of the sale still completely exists: 
but where a part of the subject is destroyed, 
it does not completely exist ; because the 


' complete existence of it supposes the exist- 


ence of the whole; and the whole cannot 
exist but by the preservation of all its parts. 
—If, onthe other hand, both parties should 
swear with respect to the living slave only, 
it is evident that this cannot be effected, but 
by a reference to his particular value.—Now 
as both slaves are included under one price, 
the particular value of each cannot be 
known but by conjecture; and hence it 
appears that the swearing of both parties, 
under such circumstances, must be referred 
to something uncertain ; and this is illegal. 
—If. however, the seller be willing to relin- 
quish his sight to the destroyed slave, and 
to consider him as having never existed, 
both parties may, in that case, be sworn as 
to their denial cf the claim of the other, 
respecting the whole price of both the 
slaves: because the whole of the price is 
then opposed to the living slave, from the 
concession of the seller to take the living 
slave only in lieu of the whole of the price, 
and to consider the dead slave as excluded 
from the contract.—What is here advanced 
is agreeable to the exposition of several of 
our modein doctors. They have also ex- 
plained the meaning of the sentence, in the 
Jama Sacheer, to be that the seller shall not 
absolutely receive anything for the dead 
slave ; and they have connected the excep- 
tion with the omission of swearing of the 
parties —Others «f our moderm expositors 
however, have explained it to mean that the 
seller, shall agree to take, as the price of the 
dead slave only, what the buyer may 
acknowledge, and nothing more; and they 
have connected the exception with the non- 
swearing of the buyer only.—Thus they 
have explained it to mean that the seller 
may take the living slave, without the 
necessity of the purchaser's taking an oath 
provided he be willing to take, for the dead 
slave, what the purchaser may of himself 
acknowledge to have been his value. — i 

Mode of swearing the parties in this 
instance.— The mode of swearing the parties, 
in this instance (accroding to. Mohammed) 
is the same as in a case of. non-existence of 
the subject of the sale.—If, therefore, both 
take an oath, and differ in their assertions, 
—and if one or both should require the disso- 
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lution of the contract, the Kazee must, in 
that case, dissolve it, and command the pur- 
chaser to return the living slave, and the 
value of the dead one; and, in the deter- 
mination of the value of the dead slave, the 
purchaser's assertion must be credited. 
There is, however, a difference of opinion 
among our modern commentat:rs, in their 
exposition of the doctrine of Aboo Yousaf 
with respect to the mode of swearing the 
parties, in this instance.--The most approved 
mode is, to tender an oath to the purchaser 
that ‘‘he had not purchased those two slaves 
for the price claimed by the seller ;’’—and 
incase of his refusal to take the oath, to 
confirm the claim of the seller: but if he 
swear accordingly, an oath must then be 
tendered to the seller, that ‘‘he did not sell 
these two slaves for the price claimed by the 
purchaser;”’ and if he should refuse to take 
it, the claim of the purchaser must be con- 
firmed : but if he swear accordingly, the sale 
(so faras it relates to the living slave) must 
then be dissolved, and the purchaser must be 
responsible for the price of the living slave, 
—In proportioning the respective prices of 
the two slaves, regard must be had to the 
value they bore on the day in which the 
purchaser took possession of them. If the 
parties should disagree as to the value the 
dead slave bore on the day of delivery, the 
bare assertton of the seller is to be credited 
in preference to that of the purchaser. If, 
however, either of the partics produce evi- 
dence, it must be admitted in preference to 
the other’s assertion ; and if both should 
produce evidence, that of the seller must be 
admitted.—This is agreeable to the analogy 
set forth and exemplified in a case recited in 
the Mabsoot : and which ıs as follows :—If a 
person, having purchased two slaves by one 
contract, and taken possession of them both, 
should afterwards return one of them on 
account of a defect, and the other should 
then die in his possession, in that case he 
must pay the price of the slave that died ; 
and he becomes exempted from the price of 
the other that he returned :—and, in pro- 
portioning their respective prices, r gard 
must be had to the value of each on the day 
in which the purchaser obtained possession 
of them.—If the parties should disagree 
concerning the value of the dead slave, the 
assertion of the seller must be credited, as 
he is the defendant or respondent, since both 
parties admit that a price is due, and t e 
purchaser, proceeding on his assertion of the 
inferior value of the slave that is dead, 
pleads that he has only a small sum to pay, 
which the seller, asserting the superior value 
of the dead slave. denies.—If both parties 
adduce eviderice, the evidence of the seller 
must be credited, as it proves most, since it 
proves the superiog value of the dead slave. 
—The reason of this is that, in oaths, regard 
is had to the reality ; because, as the oath of 
each opposes that of the other, and as they 
both know the real state of the case, it 
rollows that the foundation of the oath rests 
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upon the real state "of the case; and as the 
seller is the real defendant, his oath must 
therefore be credited. In evidence, on the 
other hand, regard is had to appearance ; 
because, as the witnesses are not acquainted 
with the real state of the case, with respect 
to them, that must be credited which is 
apparent; and the seller is apparently the 
plaintiff in this instance, since he claims a 


' greater quantity of price for the dead slave. 


The evidence, therefore. produced by him 
must also be admitted in preference, since it 
has a superiority, because of its excess of 
probability.—From this explanation we may 
collect the principle on which Aboo Yoosaf 
has grounded his doctrine, that ‘‘the asser- 
tion of the seller is to be admitteu with 
respect to the amount of the price of the 
dead slave, and the evidence adduced by him 
must be preferred, in case of the parties con- 
tinuing to disagree with respect to the price 
of the said slave aftcr they have both been 
sworn ”’ 

Case of a disagreement concerning the 
price, in the dissolution of a contract of sale, 
after delivery of the subject of it.—IF a per- 
son purchase a female slave, and take posses- 
sion of her, and the parties afterwards agree 
to dissolve the sale, but disagree concerning 
the price in this case they must be both 
sworn ; and after the swearing of them both, 
the original sale reverts. and the dissolution 
becomes void.—It is to be observed that the 
swearing of both parties, in the dissolution 
of a sale, is not founded onthe sacred writ- 
ings, since the ordinance there respects a 
case of absolute sale, and sale ceases to exist, 
in case of a dissolution. for the dissolution ts 
a breaking off of the sale with respect to the 
parties.—The swearing of the parties, there 
fore, in this instance, proceeds upon analogy; 
because the example under consideration pro- 
ceeds upon a supposition of the seller not 
having received back the article after the 
dissolution, in which case the swearing of 
the parties is not repugnant to analogy ; but 
rather agreeable to it.—It is on this ground 
that we determine upon a case of hire, from 
its analogy toa case of sale before seisin (as 
where, for instanze, a lessor and lessee disagree 
with regard to the object of their contract 
prior to the expiration of the lease:—in which 
case both parties are sworn, because of the 
analogy this bears to a case of sale, prior to 
the receipt of the goods by the purchaser):— 
and alsn, that we determine with respect to 
the heir of a contracting party from the 
analogy his situation bears to that of the con- 
tracting party himself (as where the heir of 
a purchaser and the heir of a seller disagree 
—in which case they must both b: sworn, in 
the same manner as the purchaser and the 
seller would have been).—It is upon the same 
ground, also, that we determine the value of 
an article to be analogous to the substance 
of it, in cate of the destruction of the sub- 
ject of the sale whilst in the possession 
of the seller by some other person than the 
purchaser (as where, for instance, anothe: 
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person kills the subject of the sale,* whilst 
yet in the hands of the seller, delivery not 
having been made to the pu.chaser ;- in 
which case the slayer must pay the value, 
which then stands as a substitute for the 
substance of the articles sold) ;—whence, if the 
seller and the purchaser disagree concerning 
the price they must both be sworn, and the 
sale dissolved: and the value of the slave 
given to the seller; in the same manner as 
the substance would have been given, had it 
been extant.—It is to be observed, however, 
that if the seller receive the goods aftera 
dissolutton of the contract, and the parties 
then disagree concerning the price, they are 
not to be sworn. according to Haneefa and 
Aboo Yoosaf.—Mohammed maintains that in 
this case also a Tahalif, or mutual oath, is 
tendered to the parties, because here also 
(according to his tenets) the swearing is 
agreeable to analogy 

Where the price has been paid in advance, 
and the parties agree to dissolve the contract. 
but disagree concerning the same advanced, the 
assertion of the seller must be credited —[IF a 
person sell a Koort of wheat, by a Sillim con- 
tract, for ten dirms, and the parties after- 
wards agree to a dissolution of the contract 
of Sillim, but disagree concerning the price, 
in this case the assertion of the seller who 
has received the advancef must be credited : 
and Sillim contract does not in this in- 
stance revert, the dissolution still continuing 
in force ; because dissolution, in a case of 
Silliam sale, is not merely a breach of the con- 
tract, but an abrogation of it, whence the 
Sillim contract cannot revert ; (contrary toa 
dissolution of a simple contract of sale).— 
Hence, if the price advanced consist of goods, 
and the person who has received the advance 
wish to return them to the purchaser on ac- 
count of a defect, and the Kazee pass a decree 
to that effect, with the consent of both par- 
ties,—-in that case, if the goods be destroyed 
prior to the return of them to the purchaser, 
the contract of Sillim does not revert. A 
contract of actual sale would however revert 
under such circumstances ; and this case 
plainly shows that there is a difference be- 
t veen contracts of sale and contracts of Sillim. 

Cases of disagreement between a husband 
and wife respecting the dower.—Ir a husband 
and wife disagree concerning the dower or 
marriage settlement, the husband asserting 
that it was one thousand dirms, and the wife 
that it was two thousand, in this case the 
party that brings evidence must be credited, 
as this establishes the plea of that parly upon 
proof: and if both bring evidence, that ad- 
duced by the woman must be preferred, as it 
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“Supposing it to consist of a slave or 
animal, 

tAbout 7,100 lb. weight, or twelve camel- 
loads. 

tArab. Mbooslim-ali-bee, meaning the 
seller, or person to whom the price has been 
advanced. 
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proves most.—This is where the woman's 
Mihr Mis], or proportionable dower, falls 
short of what she claims—If however, 
neither of the parties produce evidence, they 
are to be sworn (according to Haneefa) ; but 
the contract is nut dissolved ; because the 
only effect of the swearing in this instance, 
is that it annuls the bargain with respect to 
the dower, in the same manner as if no 
bargain had ever existed; but this does not 
engender any doubt with respect to the 
marriage itself, since the dower is notan 
essential, but merely a dependant of the 
marriage :*~-It is otherwise in a case of sale 
for tnere the annulment of the bargain, with 
respect to the price, destroys the contract (as 
was before observed), aad the sale is con- 
sequently dissolved.—In the case in question, 
afier the parties swearing, a proportionable 
do ver must be adjudged to the woman.—If, 
on the other hand, the woman’s propor- 
tionable dower, and the sum acknowledged 
by the husband, be equal, if her propor- 
uonable dower fall short of what he acknow- 
ledges, the Kazee must, in that case, pass a 
decree in favour of the husband, as apparent 
circumstances are on his side.—If the wife’s 
Proportionable dower be equal to what she 
claims. or if exceed her claim, the Kazee 
must, in that case, pass a decree in favour of 
her claim.—If the propertionable dower be 
greater than what ts acknowledged by the 
husband, and less than what is claimed by 
the wife, the Kazee must, in that case, 
adjudge a proportionable dower to the wife ; 
because, after the swearing of both parties, 
nothing ıs established either greater or less 
than the proportionate dower, which is 
therefore a mean.—Tue compiler of the 
Hedaya observes that the doctrine here 
advanced, of first swearing both parties, and 
then adjudging the proportionable dower, is 
the doctrine of Koorokhee: and it proceeds 
on thts principle, that under the existence o 
a stipulated dower, no attention is paid toa 
proper or proportionable dower ;—and as the 
mutual swearing of the parties is the means 
by which that ts to be set aside, the oaths are 
therefore tendered to the parties, in the first 
instance, in all the above cases; that is, 
whether the proportionable dower be equal 
to, or greater than, the c'aim of the wife ; or 
whether it be equal to, or less than, that of 
the husband.—In the opinion of Haneefa and 
Mohammed, the oath is first, to be adminis- 
tered to the husband, in order that the 
advantage arising from his declining to 
swear may be quickly obtained: for, as it is 
his business first to advance the dower, he 
must be first sworn,—in the same manner as, 
in a case of seller and purchaser, the pur- 
chaser is first sworn.—The exposition of 
Razee is, however, different; but as that as 
well as the disagreement of Aboo Yoosaf, 
have been particularly explained under the 
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head of marriage, it is not necessasy to 
repeat them. l 

Ir a husband and wife disagree concerning 
the dower.—the husband asserting that he 
had agreed to give a particular male slave, 
and the wife asserting that he had assigned 
a particular female slave,—in this case the 
rule holdsthe same as in that immediately 
preceding ; that is, if the woman’s proper 
dower be equal to or greater than, the value 
of the male slave, the Kazee must adjudge in 
favour of the husband ; but if it be equal to, 
or greater than, the value of the female 
slave, the Kazee must decree in favour of the 
wife.—The only difference between this case 
and the preceding, is that if the female slave 
and proportionable dower be equal in point 
of value, the wife is, in that case, entitled to 
the value, and not to the slave substantially ; 
because she cannot possess the slave without 
the consent of her husband, which she is 
not, in the instance, supposed to have 


obtained 


Case of a dispute betwecn a lessor and 
lessee, concerning the rent, or the extent of 
the lease, before delivery of the subject.—IrF a 
lessor and lessee, before enjoyment of the 
object of the contract (that is, before the 
usufruct of it), disagree concerning the 
amount of the rent, or the extent of the 
lease, they must in that case be both sworn ; 
and after swearing, the contract must be 
dissolved, and each party must return to the 
other whatever he may have received — The 
reason of this is that the swearing of both 
parties, with regard to sale, in case of a dis 
agreement prior to the purchaser’s seisin of 
the goods, is conformable to analogy, as has 
been already demonstrated.—Now a lease 
prior to the enjoyment of the usufruct, is 
similar toa sale prior to seisin of the subject 
(and such is the case here considered) —Tf, 
therefore, the parties disagree concerning the 
amount of the rent, the oath must be first 
administered to the lessee, as he denies the 
obligation of the rent,—If, on the other 
hand, they disagree concerning the extent 
of the subject of the lease, the oath must be 
first administered to the lessor.—lf either of 
them refuse to take the oath, the claim of the 
other is thereby established.—If one of them 

roduce evidence, his claim is established ; 
but if both bring evidence, that adduced by 
the lessor must be preferred, in case of the 
disagreement relating to the quantity of the 
rent; and that of the lessee, in case of its 
relating to the extent of the lease.—If they 
disagree in both points, the evidence of each 
is inthat case to be credited. in the excess 
which it may prove.—For instance, the 
lessor claims the lease to have been made 
for a period of one month, in exchange for 
ten dirms, and the lessee claimsa period of 
two months in exchange for five dirms ; in 
which case the Kazee must adjudge it to be 
for a period of two months in exchange for 
five dirms. 

Case of the same nature. after delivery of 
he subject.—Ira lessor and lessee disagree, 
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after the receipt of the object of the lease 
the parties are not to be sworn, but the 
assertion of the lessee must be credited, 
according to all our doctors :—according to 
Haneefa and Aboo Yoosaf, evidently, be- 
cause (in their opinion) the destruction of 
the object of the contract is a bar to the 
swearing of the parties :—and, in the same 
manner, according to Mohammed, because 
his tenet, that the destruction of the object 
is not a bar tothe swearing of both parties, 
relates only to the object of a sale, and is 
founded ona principle that the object of a 
sale may be considered as price, and the 
swearing of both parties (that is, of the 
buyer and the seller) is with relation to the 
price ;—if, therefore, the rule of swearing 
both parties were admitted in th: casein 
question, and the contract were afterwards 
to be annulled, it must necessarily follow 
that the object of the lease could not be con- 
sidered as price; because the object of the 
lease is usufruct or advantage ; and advan- 
tage is not in itself price, and cannot be 
considered as such but from the contract ; 
and, in the case in question, it becomes 
evident that there is no contract.—Now 
since in this case it is impracticable to swear 
both parties the assertion of the lessee is 
therefore redited as he is the defendant 
and denier —If, on the other hand, the lessor 
and lessee dispute after the receipt of part 
of the object of the lease, they must be both 
sworn, and the contract dissolved with re- 
gard to what remains.—With respect to 
what is past, in this instance, the assertion 
of the lessee must be credited ; because a 
lease is contracted anew every moment, in 
proportion to the progress of the usufruct, 
—Thus anew contract is opposed to every 
individual particle of advantage or usufruct. 
—It is otherwise ina case of sale, as a con- 
tract of sale 1s opposed to the whole of the 
subject of it: for which reason a sale, when- 
ever it becomes obstructed or impracticable 
in part, is held to be impracticable in the 
whole. 


Case of a dispute concerning ransom.—IF 
a master and his Mokatib disagree concern- 
ing the amount of the ransom, according to 
Haneefa they must not be sworn.—The two 
disciples are of opinion that they must be 
sworn, and that the contract of Kitabat 
must be afterwards dissolved (and such also 
is the opioion of Shafei); because the con- 
tract of Kitabat is a contract of mutual 
exchange, and is capable of dissolution,— 
the casein question, therefore, resembles as 
case of sale, since the master claims an 
excess of ransom, which the Mokatib de- 
nies : whilst, on the other hand, the Mokatib 
claims his title to freedom, on his payment 
of the ransom agreeable to his settlement of 
it; and this the master denies :—they are 
both therefore, in some measure plaintiffs, 
and also both defendants, as in a case of 
sale; and hence they must both be sworn, 
in the same manner as a purchaser and seller 
are both sworn when they differ concerning 
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the price.—The argument of Haneefa is that 
the ransom is opposed to the removal ofa 
restriction. which op-rates instantaneously 
with respect to the slave ; but that it is not 
considered as opposed to the freedom until 
the Mokatib actually pay it.—Noth ng re- 
mains, therefore, but a disagreement with 
respect to the amount of the ranson; and 
with respect to that the mast r is a plaintiff 
only, and the Mokatib only a defendant (the 
plea and the defence not exist'ng alike in 
both parties, as in some of the cases before 
recited) :—the p rties, therefore, are not 
sworn; but the assertion of the Mokatib, 
upon oath, must be credited. 

In a dispute between a husband and wife 
concerning furniture, the article in dispute 
is adjudged to the party to whose use it is 
adapted —-lp a husband and w fe disagree 
concerning any article of furniture, each 
claiming a right in it in that case, if the 
furniture in question be particularly adapted 
to the use of men. it is adjudged to the hus- 
band: and if particularly adapted for the 
use of women. is acjudged to the wife ; be- 
cause, in the former instance, probability is 
an argument in favour of the hus and; and 
in the latter, in favour of the wife. It, 
however, the article be of such a nature as 
is common to the service of both (such as a 
pot, or other vessel), it is in that case ad- 
jugge] to the husband; because the wife 

erself, and everything belonging to her, is 
in the possesso cf the husband ; and, in 
claims, the assertion of tie possessor is pre- 
ferred: This rule, indeed, does not hold 
good where the article in dispute 1s pecull- 
arly adapted to the service of wcmen, for, 
although such articles also are in the posses- 
sion of the husband, yet the probability of 
their being the property of the wife, from 
the particu'ar nature of them, is stronger 
than the argument derived from possession ; 
and therefore supersedes it.—What is here 
advanced proceeds upon a supposition of the 
actual existence of the marriage; or of a 
separation between the parties, in which 
case the law is exactly the same. 

If the dispute be between the survivor and 
the heirs of the deceased, the article must be 
adjudged to the survivor —Ir, on the other 
hand, one of the parties should die, and the 
heirs of the deceased enter into a contention 
with the survivor concerning the family 
goods, in that case the goods ın question are 
adjudged to the survivor, whether they be 
of a nature adapted tothe service of a man 
Or woman ; since possession is clearly estab- 
lished in favour of the living party.—This is 
according to Haneefa—Aboo Yoosaf main- 
tains that every thing which partakes of 
the nature of paraphernalia.* whether it be 
restricted to the use of a man or woman, 
must be adjudged to the wife; and that all 
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*Arab. Jaheez.—Meaning vestments or 
furniture of any kind which a bride brings 
to her husband's house, 


the rest must be adjudged to the husband 
upon his swearing to the property ;—because. 
as every woman is supposed to have brought 
a paraphernalia along with her, there is a 
probability that the specified articles may 
have been included in it; and this proba- 
bility destroys the argument in favour of 
the husband from possession; but with 
respect to the rest of the family goods, the 
husband's claim, from passession, holds good 
as there is nothing preventive or destructive 
of it.—Mohammed alleges that whatever is 
only fit for the use of a man ought to be 
adjudged to the husband ; that whatever is 
only fit for women ought to be adjudged to 
the wife; and, that whatever is, in point of 
use, cOmmon to both, ought to be adjudged 
to the husband or his heirs. for the reason 
all ged by Haneefa. 

if one of the parties bea slave, it must be 
adjudged to the party who is free.—Ir, in 
the case in question, one of the parties be a 
slive, and the contention concerning the 
property happen during the life of both, it 
must be adjudged in favour of the party 
who is free; because the seisin of a free 
person is ina superior degree valid ;—but in 
case of the death of either, it m sst be ad- 
judged to the living party, as the possession 
of the deceased exists no longer, and the 
possession of the living then remains unop- 
posed,—This is according to Haneefa,—The 
two disciples maintain that a privileged 
slave and a Mokatib are equivalent to free- 
men in this point, as their pcssession is valid 
in contested cased. 


Section. 
Of Persons who are not liable to Claims. 


A person is not liable toa claim, who sets 
up a plea of deposit, pledge, or usurpation 
(in the article claimed), supported by the 
testimony of witnesses, unless he bea person 
of notoriously bad character.—IF a defendant 
plead that ''a certain absent person had de- 
posited with him the article in dispute.” or 
“had pledge? it to him,” or that ''he himself 
had usurped it from a particu'ar absent 
person,’’ and bring witnesses to prove his 
allegation, in that case no room for suit or 
contention exists between him and the 
plaintiff ; and so also, if he plead that ‘ʻa 
certein absent person had let the said thing 
to hi in lease,’ and produce evidence in 
proof of it ;—because in all these cases it is 
clearly established by the eviience of the 
witnesses of the defendant that his tenure 
is not the subject of contention, since he is 
seised of the thing in the manner of a trust, 
—Ibn Shabirma maintains that the defendant 
is not exonerated from the suit in conse- 
quence of proving, by witnesses, the deposit 
the pkdge, the usurpation, or the lease ; 
because the proof of the absentee’s right of 
property is im racticable, since there is no 
person in his half to appear as a party 
in the suit; and the exeneration ot, the 
defendant from the suit of the plaintiff 
depends on the proof of the absentee’s right 
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two objects in view :—FIRST. 
ment of the absentee’s right of property, 
concerning which there is no suitor on his 
behalf ; and which cons:quently cannot be 
proved :—SECONDLY, a repulsion of the 
claim of the plaintiff; aid as he is the 
immediate adversary in this concern, the 
repulsion is consequently established. The 
plaintiff in this instance, therefore, resembles 
a person commissioned by a husband to remove 
his wife :—that is to say, if a person appoint 
another his agent for the removing and con- 
ducting of his wife to him, and the wife 
prove, by witnesses, that her husband had 
divorced her, in this case the testimony of 
these witnesses must be admitted: merely 
so far, however, as to restrain the removal 
of her by the agent ; but not with respect to 
the establi hment of the proof of the divorce 
{as was formerely mentioned) :* and so also 
in the case in question.—It ıs to be observed 
that the defendant, in this case, 1s not exone- 
rated from the claim of the plaintiff upon 
his bare allegation of the deposit of the 
absentee, or of hir pawn. &c., nor until he 
roduce evidence in support of his assertion ; 
cause the defendant is himself apparently 
an adversary t in contemplation of his being 
possessed of the subject of the claim ; and 1s 
opposed by the suit of the plaintiff, which he 
means to repel by the declaration above 
mentioned ;—his declaration, therefore, can- 
not be admitted, unless he adduce evidence 
in support of it; in the same manner as 
where a person says to his creditor, ‘‘I have 
transferred the debt I owe you upon another 
erson,” in which case his assertion is not 
elieved unless supported by evidence.—lbn 
Abee Leilee is of opinion that the defendant 
is exempted from the plea immediately upon 
his assertion The last recorded opinion o 
Aboo Yoosaf is that if the defendant be 
virtuous and not noted for fraud, the rule 
obtains as above laid down. If, however, he 
be noted for fraud, he in that case is not 
exonerated from the claim, even on pro- 
ducing evidence in support of his allegation ; 
for a fraudulent person sometimes gives 
property that he has usurped to a traveler 
(for instance) in order that the traveller may 
afterwards, in the presence of witnesses, 
resign itto him in trust; and this he does 
with a view of defrauding the original 
proprietor of his right.—Where the defen- 
dant, therefore, is open to a suspicion of 
such frauds as these, the Kazee must not 
accept of his evidence. 

Or, that his witnesses bear defective testt- 
mony.—Ie the defzndant’s witness should 
say, “a person whom we do not know did 
resign this article to him in trust ;’’ in that 
case the defendant is not released from the 


*Under the head of Divorce. 
tThat is, he may himself be regarded (in 
one view in the light of a plaintiff. 


specific the person, the plaintiff would then 
have had it in his power to have traced him, 
and to have entered a suit against him ; but 
as they have not specified him, he is deprived 
of the power of tracing him ; and if, under 
such circumstances, the defendant were re- 
leased from the claim, an injury is thereby 
occasioned to the plaintiff.—Ir, again, the 
witnesses should say, ‘‘we know the face of 
the man in question, but we are ignorant of 
his name aad family,’’ in that case the same 
rule obtains (according to Mohammad), be- 
cause of the second reason.—According to 
Haneefa, on the contrary the defend.nt in 
this case is released from the claim, as 
having proved that the thing in question 
came to him from another in trust ; since, as 
the witnesses know the countenance of the 
man (contrary to the preceding case), the 
defendant’s possession is consequently no 
longer a subject of litigation.—In_ reply, 
also, to what 1s urged by Mohammed, it may 
be observed tiat either the plaintiff has b.en 
hims:if the occasion of the injury he sus- 
tains, in forgetting the defendant; or, the 
injury has been occasioned by the witnesses 
of the defendant; but not by th: defendant 
hims:lf.—( his case is termed the Makhmsa, 
of quingual, of the book of plea e ; because it 
has given rise to five different opinions, as 
here stated ) 

He is liable, if he set up a pleaof right of 
property.—IF a defendant plead that he had 
purchased the article in dispute from a 
certain absentee, he is in that case a party, 
and liable to answer to the claim of the 
plaintiff ; for in declaring that he was seised 
of the thing in virtue ofa right of property, 
he acknowledged himself to be subject to the 
suit of the plaintiff 

Or, if the plaintiff sue him on a plea of 
theft, or usurpation, although he produce 
evidence to prove a trust —IF, in a suit, the 
plaintiff should say to the defendant ‘‘you 
have usurped this thing from me,” or ‘‘you 
have stolen thing from me,” in this case 
the defendant is not released from the claim. 
although he produce witnesses in proof of 
the article in question having been committed 
to him by an absentee in trust ; because here 
the plaintiff asserts the action of usurpation 
or of the theft against him, and in this respect 
(and not because he is seised of the property) 
he is subject to the plea.—-It is different 
where the plaintiff asserts absolutely his 
right of property ; because in that case the 
defendant cannot be subjected to the claim 
otherwise than from his possession of the 
thing ; whence it is that an absolute claim of 
property inan article is not admitted against 
any except the actual pcssessor of the article ; 
whereas a plea for the act [of acquisition, 
such as usurpation, and so forth] lies against 
any other person 


And so also, if the plaintiff sue upon a 
plea of theft, without specifiying the thief.—Ir 
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in a suit, the plaintiff should say to the 


defendant, who is seised of the thing in 
dispute, ‘‘this thing which ts in your posses- 
sion is my property, and has been taken from 
me by theft;’’ and the defendant say “a 
certain absentee deposited this thing with 
me ;’’ and bring evidence to prove his asser- 
tion, still he is not released from the claim.— 
This is the opinion of Haneefa and Aboo 
Yoosaf ; and proceeds upon a favourable eon- 
struction of the law. Mohammed holds the 
defendant, in this case, to be exempted from 
the claim, as the plaintiff has not exhibited 
the claim of theft against him, but against 
an unknown person; and as a claim of this 
nature against an unknown person is nugatory, 
it follows that the claim, with respect to the 
act, cannot stand :—nothing, therefore, re- 
mains except a claim with respect to the right 
of property ; and as, in a claim concerning 
a right of propertv, the suit 1s set aside, by 
the defendant proving the article in dispute 
to have Leen committed to him in trust, the 
case is therefore the same as if the plaintiff 
had declared the thing to have been taken 
from him by usurpation, without naming 
the usurper.— The reasoning of Hanecfa and 
Aboo Yoosaf is that the mention of the act 
involves a plea against the agent; and the 
presumption is that the possess r is the agent, 
but that the plaintiff, from motives of tender- 
ness, may not have specified him. in order 
to screen him from punishment. The case is, 
therefore, the same as if the plaintiff had said 
‘you have stolen this thing.’’—It is otherwise 
where the plaintiff charges the defendant with 
usurpation, for in this c7se, although he make 
the charge in cirect terms, still punishment 
is not incurred, notwithstanding it be evident 
that his design is to prove the usurpation. 

But not if the plaintiff sue him on a plea 
of purchase.—{r the plaintiff should say to 
the defendant ‘‘I have bought this thing 
from a certain person,” and the defendant 
reply “that person consigned the thing to 
me in trust,” In this case the defendant is 
exempted from the claim without the neces- 
sity of producing evidence; because both 
the plaintiff and the defendant are agreed 
that the thing is, originally, the property of 
another man; and consequently the tenure 
of the person seised of it isnot a matter 
of dispute between them.—If, however, the 
plaintiff say that "a cer ain person had 
appointed him an agent for seisin of the said 
thing,’ and produce evidence in proot of 
this, he is entitled to prosecute his suit 
against the possessor, as having established, 
by witnesses, a superior right to the posses- 
sion of the article in question. 
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CHAPTER IV 
OF THINGS CLAIMED BY TWO PLAINTIFFS, 


If the claim be laid toa thing of a divisible 
nature, and the proofs on each part be equal, 
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the thing must be adjudged equally between 
both claimants.—Ir two men separately 
claim the property of an article in the pos- 
session of an ther, and each bring evidence 
in support of his claim, the Kazee must, in 
that case, adjudge the aiticle to be the joint 
property of both in an equal degree,—One 
opinion of Shafei, in this case, if that, as the 
evidence respectively adduced by the parties 
is contradictory of each other, they must 
both be rejected —Another opinion of his 
is that the Kazee ought to throw the die to 
determine to whem the property belongs.— 
His reasoning in support of these opinions 
is that as it is an impossibility that two men 
can each have separately a complete right of 
property to one and the same thing, it follows 
that the evidence of one of the parties must 
be false; but as there is no criterion by 
which the truth can be determined, it 1s 
therefore proper eituer to reject both, or to 
have recourse to the die ; more especially as 
the Prophet in a similar case caused the d'e 
to be thrown, and gave judgment accord- 
ingly. The arguments of our doctors on 
this ;oint are twofold. First, a tradition 
reported by Tameem Bin Tirfa, that the 
Prophet. in a cause which was brought be- 
fore him regarding a camel, in which both 
parties brought evidence in support of their 
claim, adjudged it to be the joint property 
of both (for, with respect to the tradition 
quoted by Shafei, it alludes toa decision of 
the Prophet in the infancy of the Mussulman 
religion which was afterwards disapproved 
of) —SeconpLy. it is possible to reconcile 
the evidence of both the parties, by sup- 
posing the evidence of the one party to 
allude to the cause of right of property in 
the possessor, and that of the other to the 
right of possession : and as, by this hypo- 
thesis, the «evidence of each of the parties is 
reconcileable to truth, it is therefore incum- 
bent to act according to it in the greatest 
possible degree,—-namely, by adjudging each 
of them to have a right to the half of the 
property. >` 

If it be toa wife the right must be adjudged 
according to her delaration.—IF two men, 
severally, claim marriage with one woman, 
and each adduce evidence in support of his 
claim. Kazee must not, in that case, pass 
a decree upon these evidences; because. as 
the subject of dispute does not admit of di- 
vided property, it is consequently imprac- 
ticable to adjudge the half to each.—He 
must therefore have recourse to the decla- 
ration of the wife, and adjudge her in mar- 
riage to that party whose claim she verifies. 

Or (if the witnesses specify dates) accord- 
ing tothe prior date -—Tuis, however, pro- 
ceeds upon a supposition of the witnesses 
not having mentioned any date; for if they 
should specify dates to the marriage, the 
evidence of that party which specihes the 
most ancient date must be preferred.—If, on 
the other hand, previous to the adduction of 
evidence by either party, the woman should 
make an acknowledgment in favour of one 
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of the plaintiffs, she is judged to be the wife 
of the acknowledged :—but if the other 
party should afterwards produce evidence 
in support of his claim, the Kazee must 
adjudge her to be his wife, as evidence is 
stronger than acknowledginent. 

A decree adjudging a wife to a single 
claimant cannot be reversed in favour of a 
subsequent claimant, unless his witnesses 
provea priority of date.—IF only o..e man 
claim marriage with a woman, and she deny 
it, and he produce evidence in support of 
his claim, and the Kaz:e having in con- 
sequence passed a decree in his favour, 
another person then appear and claim his 
marriage with the same woman, in this case 
the Kazee must not reverse his decree: be- 
cause, having been passed on good grounds, 
it cannot afterwasds be affected by a cir 
cumstance of equal, and far less by one of 
inferior force.—lf, however, the witnesses 
of the second plaintiff should attest the date 
of the marriage to have been prior to that 
mentioned by the witnesses of the first plain- 
tiff, the evidence brought by the second 
plaintiff must in that case be preferred, as 
the error of the first witnesses has thereby 
been made apparent.—-The law is the same 
in acase where a husband and wife living 
together, and their marriage being notorious, 
another person claims marriage with the 
woman, and brings evidence in support of 
his plea ; for in this case his evidence is not 
admitted unless it prove a marriage prior to 
that of the husband with whom the wife 
then lives. 

Two claimants to a slave, on a plea of 
purchase, upon his being adjudged between 
them, are severally at liberty to pay half the 
price, or to relinquish the bargain. -ÍF two 
men severally claim a right of property in a 
slave in the possession of another (as if cach 
were to assert that he had purchased him 
from that other), and each bring evidence in 
support of his claim, in that case (as the 
Kazee must adjudge him to be the joint pro- 
perty of both), they are severally at liberty 
either to take the half of the slave at the 
half of the price or relinquish the bargain.— 
The case is therefore the same as where two 
unauthorized persons sell the same article 
belonging to a third person to two different 
men, and the proprietor confirms both sales, 
in which case each purchaser is at liberty 
either to take the half of the article for half 
the stipulated pice, or to reject the sale 
entirely and receive back his money; be- 
cause, as he had before as‘ented to the 
bargain, on the supposition of its extending 
to the whole of the article, it cannot be 
inferred that he assented to the partial 
bargain ; he is therefore at liberty either to 
accept or reject it as he pleases If, how- 
ever, in the case in question, after the Kazee 
adjudging the half to each, one of the par- 
ties should reject it, the other cannot take 
the whole, because that half was adjudged 
to the other in consequence of evidence he 
produced, and on his rejecting it the sale 
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becomes, in that half, null and void,—lt 

were otherwise, however, if one of the par- 
ties should intimate his rejection of the half 
prior to the adjudication of the Kazee, for in 
that case he would be entitled to take the 
whole, because his claim went to a right to 
the whole from purchase, and as the bar to 
his obtainment of the whole (namely, the 
plea of the other) is removed by the relin- 
quishment of the co-plaintiff. prior to the 
virtual annulment of any part of the sale 
by the decree of the Kaze; he is conse- 
quently entitled to the whole of his claim. 
(Analogous to this is the resignation made, 
by onz of two Shafees, of his right of pre- 
emption, priorto the determination of the 
Kazee in favour of both.—Analogous, also, 
to the first state nent is that of the resigna- 
tion made by one of two Shafees of his right 
of pre-emption subsequent to the decree of 
the Kazee in favour of both )* 

But if they specify and prove dates, the 
slave must be adjudged to the prior pur- 
chaser, —Ir is to be observed that if. in the 
case in question, the two plaintiffs should 
specify the dates of their purchase, the sale 
must be adjudged in favour of the prior 
purchaser ; because it appears that he had 
established his right at a time when he had 
no opponent; and on this account the subse- 
quent claim of the other is invalid.—If one 
of the parties should mention a date. and 
not the other, the sale must in that case be 
adjudged in favour of the one who snecifies 
the date ; because he clearly establishes his 
claim at a particular time; and as the other 
does not specify any period, it becomes, of 
consequence, doubtful whether he purchased 
it prior or posterior to the particular time 
mentioned by the other; and the Kazee 
(becaus: cf this doubt) cannot pass a decree 
in his favour —If neither of the parties 
specify a date, and one of them be in posses- 
sion of the thing, the claim of the possessor 
is preferable ; because it is probable that his 
right of possession was derived from prior 
purchase ; and also, because both of their 
claims being established in an equal degree 
the possession, which is undisputed, cannot 
be affected by a matter of doubt. The same 
rule obtains when one of the plaintiffs is 
seised of the thing and the witnesses of 
the other specify the date of his purchase.— 
But it is to be observed that if the witnesses 
should expressly attest his purchase to have 
been prior to that of the purchase of the 

ossessor, the sale must in this case be ad- 
judged in his favour ; as a certain knowledge 
of prior purchase establishes a positive right, 
whereas possession establishes only an im- 
plied right. 

Where one party pleads purchase, and the 
other gift and seisin (without sepecifying 
dates), the article must be adjudged to the 
purchaser — Ir two men claim a particular 
article, One jn virtue of purchase, and the 
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other in virtue of gift and seisin, and each 
produce evidence in support of his claim, 
without, however, mentioning dates, in this 
case the evidence to the purchase must. be 
admitted in prefireuce ; Lecause purchase is 
stronger in its nature than gift, as it involves 
a mutual exvhange ; and alyo, ‘because pur- 
chase is in itselfa cause of a right of pro- 
pert ; whereas the right of property in a 
gif. rests upon the acceptance —If the claim 
of the one be founded up-n purchase, and 
that of the other upon char:ty and seisin, 
cnd all the other ci: ums.ances be the sams 
as above stated, tle same rule holds, be- 
cause of the reasons, aforesaid. If, however, 
the claim of one be founded upon gift and 
Seisin, and that of the other upon charity 
and seisin, the Kazee must in this case 
decree the thing to be in an equal degree 
the joint property of both ; seeing that their 
claims are equal and that neither has a 
preference over the other 

OsjecTion.—A_ preference ought to be 


given to the claim of charity ovr that of 


gift ; because a gift is not binding, since the 
giver may retract the gift: whereas charity 
is binding, and cannot be retracted 

Rep.y.—No preference if given excep:ing 
for some effect‘ immediately operating ; and 
the legality of retracting a gift, and the 
illegality of retracting charity, relate to the 
future t but at the moment they are on a 
foot of equality. -It is to be observed that 
this doctrine of the equality of claims of gift 
and of charity, and of the necessity for 
decreeing jointly to both, is when the thing 
in question is capable of division But if 
the thing be inc: pable of division, there is 
a difference of opinion ; some maintainirg 
that the law in this case is the same; and 
others maintaining that the law in this case 
is different, as it induces a gift with respect 
to.indefinite property, which is unlawfut. 

A claimant on a plea of purchase, and a 
claimant ona plea of marr.age are upon an 
equal footing,—Ir two persons lay claim to 
the same thing, one of them in virtue of 
purchase, and the other (being a woman) in 
virtue of the possegsor's havirg married 
her, and having ‘settled that article as her 
dower,-—in this case both plaintiffs are upon 
an equal footing ; because the claim of’ each 
in point of strength is equal, since a con- 
tract of purchase; and of marriage, are both 
contracts of exchange, and both equally 
occasion a right of property.—This is accord- 
ing to Haneefaand Ab2o Yoosaf, Moham- 
med maintains that the' plea of purchase is 
to be preferred, and that the husband must 


be made responsible to the woman for the’ 


value of the article in dispute ; as by this 
means a preference is given to the pled of 
purchase, whilst at the same time the claims 
of both are attended to. 


-A plea of pawnage and seisinis preferable 
lo a gles of gift and seisin,—Ir one of two 
plaintiffs plead pawnage and seisin : and -the 
other plead gift and seisin, and each, pro- 


CLAIMS 


417 


case the plea of pawnage muat be preferred, 
— This progeeds upon a favourable construc- 
tion — Analogy would siuggeat that the plea 
of gift ought to be preferred, because, gifts 
occasion a right of property, whereas pawn» 
age does‘not.—The reason for a more favour- 
able construction in this instance is that 
seisin in virtue of pawnage occasians respon- 
sibility, which is not the case with respect 
to seisin in consequence of gift; and a 
contract which occasions responsibility is: 
strong than one which does not occasion 
it,—It is different whenc:, the gift is made in 
exchange for some other thing; because 
such a gift ıs ultimately a sale; and sale is 
stronger than pawnage.. 

Two claims, equally supported. must. be 
dctermined by t.e priority of date.—I¥r two 
men claim an absolute right of property it 
the same article, which is in the possession 
of a third person, and each mention, the date 
of commencement of his right, it must in 
that cass be adjudged in favour of him who 
pleads the oldest date ;—because having 
established his pror right of property, it 
followsthat no other can afterwards obtain 
that but from him; and the othere plaintiff 
in this instance, has not obtained the right 
of property from him. 

Two pleas of purchase, preferred against 
one person, must also be determined by his 
oldest date —Ir two men prefer a claim of 
purchase against another, who is not the 
possessor of the article in dispute, and each 
bring evidence of his purchase, specifying 
different dates, the person who proves the 
prior date must be preferred, as he prove his 
right at.a period when he had no opponent. 


If, against two. different persons, the 
article is adjudged equally between both 
claimants —IF two ca'mants prefer an 


allegation of: purchase, the one bringing 
evidence in. p.oof of hig having bought the 
article in dispute fron Zeyd, and the other 
bringing evidence in , proof -of his havin 

bought it from Omar, and the witgesses .o 

each specify the dateg of these purchases, in 
this case both plaintiffs are on a. footing of 
equ lity, as each of them has established the 
right of propesty of, his respective seller, 
and hence the case is the same, as if the two 
sellers were themselves present and claimed 
their respective rights.—Each. plaintiff, 
therefore, is at liberty tq take the~half. of 
the thing at half of the price, ox.the relinquish 
his j hae entirar for the, reason, before 
explained. If the witnesses. of one of the 
parties specify a determinate. time of pay- 
ment, and not the witnesses of the other, 
still the Kazee must adjudge one, half: to 
each ; because a knowledge of the Jength of 
credit does not imply priority in point of 
purchase me ie ie even probable that the 
other’s right of property may have been of 
prior date, as the case supposes: two. different 
sellers.—(It is. otherwise where there is only 
one seller, as in that case both. parties aze 
agreed in the derivation of their right of 
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Untess one only adduce evidence to a date, 
whenit must be adjudged to hin:—If, on the 
other hand, ode of the plaintiffs prove a date 
of’ purchase, and ‘not ‘the: other, a decree 
must be passed in tavour of the claimant 
whose date of purchase is ascer.ained; unless 
the purchase of the other can be proved to 
have preceded his. 5 ae l 

Where four claimants plead a right tn a 
thing, as derived fron- four different persons.’ 
the article is adjudged among them in equall lots: 
—I¥ one plaintiff claim a right to an article 
from his hav.ng purchased it from Zeyd; —a 
second, from a gift of it to hin by Omar,—a 
third, from inheritance from his father, —and 
a fourth, from its having been bestowed 
upon him in charity by a particular p:rson 
—and each-of the four claimants add'ıce 
evidence in. support of his claim ‘in this case 
the Kazee must adjudge the article among 
them, in four equal lots: because each of 
them pleads. his right, as derived from a 
different person, and the case is therefore 
the same as if these four different persons 
had themselves appeared in court, and each 
proved his absolute right of property. 

The evidence of the possessor must be pre- 
ferred to that of the plaintiff, where it proves 
a prior date of right —Ir a plaintiff adduce 
evidence to prove his right of property in a 
thing from a particular period, and the 
possessor of the thing adduce evidence to 
prove his right fiom a prior period, the 
evidenee of the possessor must bè preferred. 
—This is according to Haneefa and Abuvo 
Yoosaf.—It appears also (from one tradition) 
to be the opinion of. Mohamme 3.— According 
howevers, to another tradition, Mohammed 
is of opinion that the evidence of the pos- 
sessor ought not to be preferred (and this is 
the sentiment he adopted and acted ‘u on) ; 
because, as each party produced evidence in 
support of his absolute right of property, 
without explaining the cause of that right, 
it follows that priority or pos‘eriority of 
date is in this ‘instance immaterial.— [he 
reasoning of Haneefa and Aboo Yoosaf is 
that wherever a person proves his right of 
property in a thing at a particular period 
the: right of property of ‘another in that 
thing at a’ subsequent period cannot other» 
wise be established than by its being derived 
from: the formet: but in the: case’ in ques- 
tion, the plaintiff has not pleaded the deriva- 
tion of his right of property -from the pos- 
sessor :: and therefore the evidence of: the 
possessor is preferred. - i 

- The evidence on the part of the plaintiff is 
prefered} where the claim is laid absolutely, 
—Ip-a' plaintiff- and’ possessor, respectively, 
briag:evidente to prove each his right of 
property, in an absolute manner (that is, 
without ‘explaining ‘the instrument or cause 
of ıt} ahd the witnesses of one the parties 
declate the date of his right, and not: those 
of the other, in this case (according to Haneefe 
and Mohammed) the evidence of the plaintiff 
must be-preferred,—Aboo Yoosaf alleges that 
the ev' dence of the claimant of known date 
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must’ bə preferred (and -this, according ‘to 
one tradition, is also'the Opinton of Haneefa); 
because the right of propetty of the claifnant 
of known date is established in ‘the past, 


‘whereas that‘of the other, in consequence ` gf 


his evidence~ not’ mentionirig any: date, ` is 
only established in the present; ‘and the 
past has precedènce of the pregent;—in the 
game manner as where''one of ‘two claimants 
from purchase proves the date of his .pur- 
chase, and the other does not; in which case 
the evidence of ‘the former is preferred — 
The reasoning of Haneefa and Mohammed 
is that the evidence addu.ed by the possessor 
of an article in dispute is admitted only as 
it tends to repulsion ;—but. in the case ‘in 
question, no property of repulsion exists, hz- 
cause itis this instance Uoubtful whether 
the plaintiff may have derived his right 
in the ‘article from thé possessor or not, 
since it is possible that if the plaintiff's 
witnesses were to mention a date. that 
date might prove to be prior :—the evidence 
addtrced by the plaintiff js therefore pre- 
ferred 

And the same. where the subject in dis 
pute ıs immoveable property.—A SIMILAR 
disagreement subsists with respect to a 
contested house in the possession of two 
plaintiffs : for, according to ,Haneefa and 
Mohammed, the house must be left in their 
possession, as before, and no regard whatever 
paid to the evidence on either part : whereas, 
according to Aboo Yoosaf, a decree must be 
passed in favour of him who proves a date. 
—Supposing, however, the house to he in, the 
possession of a third persan; and ali the other 
circumstances to be the same, in that case 


according to Haneefa, both the claimants are 


upon an equal footing ; whereas, according 
to Ahpo Yoosaf the evidence on the part of 
him who proves the date must be preferred. 
—Mohammed, on the ather hand, alleges 
that the evidence on the part of him who 
does not show any. date must be preferred 
because he claims a prior right of property, 
on the ground that when a person claims 
property in an absolute manner, without 
specifying, any date; and establishes, his 
claim, he is entitled tọ more than one who 
specifies a date ; as holds ina. case.of, claim 
of acquisition by, labour.—The argument of 
Aboo Yoosaf is that the mention of a ‘date 
isa certain corroboration of the claimant's 
right of property at that time; whereas. the 
omission ofa date admits of two .construc- 
tions; as it leaves it, doubtful. whether the 
right of the other hadexisted prior. or pos- 
terior ta that period; and as certainty . is 
always a cause OF pick rence, he ‘whose evi- 


gence goes to establish -a date. is therefore 


preferred ;—in the same manner as. where 
two persons claim the purchase „of, thè» same 
thing, and one of them specifies the date, and 
not the other.—The argument of Haneefa 
ii bat the date mentioned by the. dating 
Claimant beara the construcion, either , of 


priority or posteriority, in the ‘same manner 


as the claim of the other, which is absolute. 
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also bears two constructions: the claims of 
both are, therefore, on a footing of equality 
It is otherwise in the case of two purchasers, 
where one specifies the date. and not the 
other : because purchase being a supervenient 
circumstance, is therefore, when doubtful, 
referred to the nearest period; and hence, 
in that case, the reason for prefer:ing the 
known date. 

Case of claims to animmils. founded upon 
generation —Ir a plaintiff and possessor 
should both bring evidence to prove a gene- 
ration, as if each should bring evidence to 
prove that ‘‘such a camel (for instance) is 
the offspring of a particular camel, which 
had brought it forth whilst in his poses- 
sion,’’—in this case the claim of the posses- 
sor must be preferred ; because, as the evi- 
dence is adduced upona_ point which derives 
no additional proof from actual possession, 
it follows that the plaintiff and the posses- 
sor are both upon a perfect equality with 
respect to plea and evidence; and the evi- 
dence on the part of the possessor afterwards 
acquires a superiority from the circumstance 
of his possession: the Kazee must thercfore 
adjudge the camel to him —This is approved. 
—Yeesa Ibn Ayam, however, has a-serted 
the contrary : for he maintains that as both 
evidences are in opposition to each other, 
they must both be rejected, and the camel 
left, as it was, in the hands of the possessor ; 
but that it ought not to be decreed to him 
by the Kazee. 


Ir, in a suit respecting a horse, the plain- 
tiff assert that he had purchased it from 
Zeyd, and that it was the offspring ofa 
horse of Zeyd, and the possessor assert that 
he had bought it from Omar, and that it was 
the offspring of a horse of Omar's, and each 
bring evidence in proof of the horse having 
been produced from a cla m in the possession 
of the seller, it is the same as if each had 
adduced evidence in proof of the horse 
having been produced in his own possession. 
If, on the other hand, one of the parties 
bring evidence in proof of his right of pro 
perty, and the other in proof of the contrary, 
in this case the claim of the party proving 
the generation of the horse is preferred, 
whether he be the possessor or not ; because, 
as the evidence adduced by him goes to 
prove his right of property  abinitio, it 
follows that the right cannot afterwards 
exist in another, unless by a derivation of it 
from him.—In the same manner also, if, 
where neither of the parties is possessed of 
the horse, one prove that it was produced in 
his possession, and the other prove his right 
of property, a decree must pass in favour of 
him who proves the generation of the horse. 
—It is to be observed that if the Kazee pass 
a decree in favour of the person who proves 
the production of the horse from one in his 
ossession, and another person then prove, 
y evidence, the generation of it to have 
been from his property, the Kazee must, in 
that case, pass a decree in favour of that 
third person, unless the possessor again pro- 
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duce evidence in proof of the generation, in 
opposition to that person. 

Or to any other property founded upon a 
cause of right equivalent to generation. —THe 
same rule holds with respect to materials for 
making cloth, where they have undergone 
only one opearation (such as spinning. for 
instance) —Thus. if a plaintiff and a pos- 
sessor, rescectively, assert that “‘the yarn 
in dispute is h:s property, and he has spun 
it himself,’ and each bring evidence in 
support of his claim, in that case the Kazee 
must passa decree in favour of the poeses- 
sor, ın the same manner as in a case of 
claim founded upon generation : and the 
sume of every cause relating to property 
which is simp'e and not complicated, such, 
for instance, as the extracting of milk from 
an animal the maki g of cheese, or of felts, 
the sheering of wool, and the like.—If, on 
the other hand, the cause of right of pro- 
perty be of a complicated nature, such as 
the wearing of cloth, the planting of trees, 
or the sowing of wheat, and a dispute arise 
between a plaintiff and po sessor of any of 
these articles, the Kazee must pass a decree 
infavour of the plaintiff, and not of the 
possessor,-—and so also, if a piaintiff and 
possessor, respectiv.ly, adduce evidence in 
proof of his absolute rght of property, 
without explaining the cause.—If the cause 
b> doubtful (that is, if it be unknowa 
whether complicated or simole), recourse 
must be had to skilful persons ; and if it 
appear doubtful to them also, the Kazee 
mus in that case decree in favour of that 
plaintiff who is not the possessor; because 
the original principle is to pass the decree in 
conformity with the evidence adduced by 
the plaintiff ; and although an_ exception be 
established in cases of claim founded upon 
generation (becaus: of a tradition of the 
Prophet, who, upon a certain occasion, de- 
cided, in such a case, in favour of the posvse.- 
sor), still ; in a case where the cause is doubt- 
ful, and where of course it cannot be ascere 
tained whether the artic'e is comprehended 
within the exception, recourse must be had 
to the original principie of the law. . 

The posse:sor of an article, proving his 
having purchased it from the clatmant, sets 
aside his plea.—lF a plaintiff produce evi- 
dence in support of his absolute right of 
property in an article, and the possessor 
bring evidence to prove his having pur- 
chased the article from the plaintiff, the 
evidence ofthe possessor must be preferred ; 
because, althougn the plaintiff plead that 
his right of property was of prior date, yet 
the possessor appears to have afterwards 
purchased the article from him (which ts in 
no respect repugnant thereto), and hence the 
case is the same as if the possessor were first 
to ackno wledge that the article had formerly 
belonged to the plaintiff, and then to assert 
that he had purchased it from him. 

If each party prove a purchase from the 
other (without specifying a date) no decree 
can take place.—lr a plaintiff bring evi- 
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dence to prove his purchase of tke article in 
dispute from the possessor, and the possessor, 
on the other hand, bring evidence in proof 
of his having purchased it from the plaintiff, 
and neither party specify the date of his 
purchase, in this case the evidence of both 
falls to the ground, and the thirg in dispute 
is left in the hands of the possessor.—The 
compiler of the Hedaya observes that this is 
according to Haneefa and Aboo Yoosaf : but 
that Mohammed has said that the Kazee 
must admit the evidence cf both, and that 
then the thing goes to the plaintiff ; because 
a conformity to the evidence of both is prac- 
ticable, since it is possible that the posses- 
sor may have purchased the thing from the 
plaintiff, and having then received posses 
sion of it may have afterwards sold it to 
him again.—This construction ought there- 
fore to be adopted ; more especially as seisin 
implies that the possessor must have made 
the first purchase; nor can the contrary, 
indeed, be supposed, because (according to 
Mohammed) a thing cannot be sold previous 
to the seller’s possession of if. although it 
be land.—The reasoning of Haneefa and 
Aboo Yoosaf is that each of the parties in 
pleading a purchase from the other, virtually 
makes an acknowledgment of the right of 
property in the other; and as, where each 
party makes an acknowledgment in favour 
of the other, the evidence of both must be 
set aside, according to all our doctors, so also 
in the case in question.—In reply to the 
assertion of Mohammed, it is to be observed 
that a conformity to the evidence of both is 
impracticable, 1n as much as the cause, 
namely, the purchase, is an object only as 
far as it is necessary to prove the existence 
of the effect, namely, right of property.— 
Now in the case in question, it is imprac- 
ticable to pass a decree in favour of the 
possessor’s right of property, but by pre- 
viously admitting the plaintiff’s right ; and 
hence if the Kazee were to pass a decree in 
favour of the possessor, it is a decree upon 
the cause, namely, the purchase, which 
would be vain and useless. 

And so also, if each prove payment of the 
price.—IF, in the case now under considera- 
tion, the witnesses of each party should 

ive evidence of the payment of the price 
(one thousand dirms, for instance), in that 
case (according to Haneefa and Aboo Yoosaf) 
a Mokasa, or mutual liquidation, takes place 
with respect to both prices, provided the 
prices be on an equality either with regard 
to prompt payment, or to a payment ata 
limited period, beeause in this case the seisin 
of each party induces responsibility.—If no 
evidence be given of the payment of the 
price, in this case also, according to Moham- 
med, a mutual liquidation takes place, 
because the price is due from each party to 
the other respectively, provided the wit- 
nessess of each separately testify to the sale, 
and also to the seisin of the article sold.— 
And here, in the opinion of all our doctors, 
the evidence of both parties falls to the 


ground ; since, even according to Mohammed, 
a conformity to the evidence of both is im- 
practicable in this instance ; because both 
the sales are valid, as being both made after 
seisin : moreover, no date is specified, nor 
does any argument of a date exist by which 
a preference might be given to the one claim 
rather than to the other; they are therefore 
of equal force, and no superiority is assigned 
to the one over the other: and the evideree 
of both parties consequently is accounted of 
no force.—It is otherwise in the preceding 
case, because, as no mention is there made 
of the seision of either party, a conformity 
of the evidence of both is practicable, as has 
been already explained. 

In disputes concerning land, a decree must 
be passed in favour of the last purchaser — 
Ir the thing in dispute be land, and the 
witnesses of both parties specify the dates of 
purchase, without making any mention of 
the seisin of either party, in that case, where 
the date of the plaintiff’s purchase precedes 
that of the possessor, the Kazee (according 
to Haneefa and Aboo Yoosaf) must passa 
decree in favour of the possessor ; and the 
dispute is settled as if the plaintiff had first 
purchased the land, and then sold it to the 
possessor previous to his own seisin of it, 
which in their opinion is lawful. Moham- 
med, onthe other hand, contends that the 
Kazee ought to pass a decree in favour of 
the plaintiff ; because, as (according to him) 
the sale of land previous to the seisin of it 
is not lawful ; the land ought necessarily to 
remain with the plaintiff.—If, on the other 
hand, the witnesses of both parties give 
evidence also to the seisin, in that case the 
Kazee must pass a decree in favour of the 
possessor, according to all our doctors ; be- 
cause both sales are in such an instance 
universally admitted to be valid. Thus, how- 
ever, proceeds upon a supposition of the date 
of the plaintiff’s purchase being prior to 
that of the possessor’s : for if the date 
proved by the possessor be prior to that 
proved by the plaintiff, the Kazee must pass 
a decree in favour of the plaintiff, whether 
the witnesses may or may not have specified 
the seisin ; and the matter is adjusted as if 
the possessor had first purchased the thing 
from the plaintiff, and having received seisin 
of it, had afterwards sold it to the plaintiff, 
without having as yet delivered it tohim ; 
or as if, having delivered it, it had reverted 
to him again from some other cause. 

The production of any number of witnesses 
above the lawful number makes no difference 
with respect to the decree.—Ir one of two 
plaintiffs produce two, and the other plaintiff 
produce four witnesses still they areon an 
equal footing ; because, as the testimony of 
each two of the four witnesses is a complete 
cause, or ground of decision, it follows that 
the evidence of four witnesses amounts 
merely to two causes ; and a multiplicity of 
causes is no argument of superiority, since it 
is in the strength of a cause, and not in the 
number, that a superiority lies. 
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Case of a claim made by two persone to a 
house; where one claims the half and the 
other the whole.—IF a house in possession of 
any person be claimed by two other persons, 
one of them alleging his right to the whole, 
and the other to the half, and each bring 
evidence in proof of his claim.in this case 
the Kazee must adjudge three-fourths to the 
claimant of the whole, and one-fourth to the 
claimant of the half, according to Haneefa, 
because (agreeable to his tenets) regard 
must be had to the nature of the disnute ; 
aid as, in the present instance, no dispute 
subsists with respect to one half, that half 
goes exclusively to the claimant of the 
whole; but as there is a dispute between 
the paies respecting the other half, and as 
they are both upon an equal footing with 
regard to the ground of their claim, that 
half therefore goes to them both in equal 
proportions.—The two disciples allege that 
the house must be divided between the 
claimants In three equal lots, two going to 
the plaintiff for the whole, and one to the 
plaintiff for the half; because, according 
them, regard must be had to arithmetical 
Proportion ; in ether words, the plaintiff for 
the whole. in consideration of his claim, 
which ie to the two halves. is entitled to two 
lots, and the plaintiff for the half, in consi- 
deration of his claim, which is to one half, 
is entitled to one lot : the house, therefore. 
is divided betwecn then in three lots.—If, 
on the other hand. the house in dispute be 
in the Possession of the parties the whole of 
the house in that case goes to the claimant 
of the whole; for he receives the half pos- 
sessed by the claimant of the half in conse- 
quence ofa decree of the Kazee (which de- 
cree must necessarily he granted him, since 
in being a claimant for the whole, he isa 
claimant for that half. without having pos- 
session of it, and judqment must therefore 
be given according to his evidence) ; and he 
keep the other half, of which he was him- 
self Possessed, as it isa necessary inference 
that the claim of the other plaintiff related 
only to that half of which he was in posses- 
sion, since if he were to prefer a claim to 
the other half, it must follow that the half 
of which he is in possesion is held by an 
unjust tenure:—and as no claim subsists 
with respect to the half in the hands of the 
claimant of the whole, it consequently re- 
mains with him.—In short, the whole house 
remains with him. 


In claims founded upon generation re- 
gard must he paid to the date stated by the 
claimant.—IF two persons lay claim to an 
animal, and each adduce evidence to prove 
Its production, at the same time specifying 
the date. in this case the animal must be 
adjudged to the claimant whose witnesses 
specified a date apparently according with 
the age of the animal ; because, as probabi- 
lity is an argument in his favour. he is there- 
fore entitled to a preference,—IF, however, 
the age of the animal be doubtful, and an 
agreement with the date on one side or the 
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other not apparent, it must then be adjudged 
in an equal degree to both, and the specifica- 
tion of dates set aside: that is, the case must 
be considered in the same light as if no dates 
had been mentioned.—If, on the other hand, 
both the dates be repugnant to the apparent 
age of the animal, the evidence of each party 
is nugatory (and such also is reported from 
Hakim), because the falsity of the evidence 
on both parts is in such a case manifest :— 
the animal is therefore left with the person 
who may be in possession of it. 

One party pleading a trust, and the other 
asserting an usurpation, each is upon an 
equal footing.—IF tua persons severally pre- 
fer a plea against other who is in posses- 
sion ofa slave; the one pleading that ''the 
possessor has usurped the said slave from 
him,’’ and the other, that “he has com- 
mitted the said slave to him in trust ;” in 
this case the Kazee must decree one half of 
the slave to each, as their claims are equally 
strong. 


Section l 
Of disputes concerning Possession. 


The possession of an animal is asce tained 
by any act which implies a use of the animal 
Ir two men dispute the possession of an 
animal, one of them being mounted upon it, 
and the other holding the bridle, in this case 
the claim of the rider is the strongest, since 
his act of riding upon itis an act in virtue 
of right of property —In the same manner, 
also, if one of them be riding on the saddle, 
and the other on the croup, the claim of the 
person seated upon the saddle is preferable. 
It is otherwise, however, if they be mounted 
upon an animal without a saddle ; for this 
case the property of the animal is divided 
between them, as both are, with respect to 
the act of riding, upon an equal footing in 
such an instance. 

Ir two men contend concerning a camel, 
the one having a burden, his own property, 
upon ‘it, and the other having in his hand 
the Mohr or rope that guides it, the right 
of the person having the burden upon it is 
preferable, as the camel is employed in his 
service. Se Se 

The right of one using a thing is prefer- 
able to that of one laying hold of it.—IF two 
men dispute respecting an under garment, 
the one wearing it, and the other holding 
the sleeve of it, the claim of the wearer is 
preferable, as his act is evident. 

ly two persons should dispute concerning 
a carpet, the one being seated upon it, and 
the other having hold of it with his hand, 
the Kazee must not pass a decree in favour 
of either. , 

fF two persons dispute concerning a piece 
of cloth the one enclosing great part of it 
in his hand, and the other having hold of the 
border of it, in this case the cloth is equally 
parted between them, because the greater 

uantity held by the one than the other 
dose not give a superiority of claim, as it 


goes only to's nish one argument or poof. 


422 


Right of possession cver a qoung ng is 
established by his own acknowledgment.—lI¥ a 
boy® be in the possession of any person, and, 
being capable of explaining his own condi- 
tion, declare that ‘‘heis free’’, his assertion 
must be credited, in as much as he is his 
own master.—If, on the other hand, Fe 
dec’are himself to be the s'ave of some other 
person than the possessor, he is adjudged to 
be the property, of the possessor, because, in 
declaring himself a slave, he acknowledges 
that he is not his own master.—[r, also, the 
boy be not capable of explaining his own 
condition, he is adjudged to be the property 
of the possessor, because not being his own 
master he is considered in the same light as 
clothes or any similar article :—and if, after 
attaining maturity, he claim his freedom, his 
plea will not be admitted, because his slavery 
during his childhood became apparent ; and 
no matter that becomes apparent can after- 
wards be set aside excepting upon proo 

The court of a Serai is adjudged between 
the disputents.—Ir there be ten apartments 
of aSerai in the possession of one man, and 
one apartment in the possession of another, 
and they enter into a contention respecting 
the court of the Serai, in this case the claim 
of both must be adjudged to be equal, since 
both have an equal right to the use of it, and 
to pass through it. 

A decree cannot be issued, re: pecting a claim 
to land, without the adduction of evidence.— 
IF two men claim a piece of ground, each, 
respectively, asserting it tə be “'in his 
possession,” the Kazee in this case must not 
pass a decree in favour of the possession of 
either, until evidence be produced ; since 
possession of land is not of a nature to be 
actually seen by the Kazee, because of the 
impracticability of producing it in court ; and 
also, because it is necessary to prove by evi- 
dence whatever is concealed from the know- 
ledge of the Kazee.—If, therefore, either of 
the parties produce evidence in support of 
his claim, the land must be adj idged to be 
in his possessio» ; because of the establich- 
ment of proof, and also because possession is 
a right which is the object of desire In the 
same manner as other rights.—IF both parties 


produce evidence in support of their claims. | 


the ground must in that case be adjudged to 
be jointly in possession of both —Ir, how- 
ever, One of the claimants should have ma te 
bricks upon the ground, or should have built 


“Undoubtedly meaning a foundling, or 
strayed child. 

tThe translator has omitted a case of con- 
siderable length, which immediately follows, 
relative to the claim of sundry persons to a 
wall. founded upon different circumstances 
which argue right of property — These cir- 
cumstances the translator has not been able 
ta ‘procure a satisfactory explanation of ; and 
they are probably such as relate to anti- 
quated customs in Arabia. 
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upon it, or dug a well or a ditch in it, in all 
these cases the possession must be adjudged 
to him on account of those acts. 


CHAPTER V. 
OF CLAIM OF PARENTAGE. 


A claim made by the seller of a female 
slave to a child born of her within less than 
six months after the sale, is establishea,—Ir 
a person sell a female slave, and she after- 
wards bring forth a child, and the seller 
claim it.—in that case, provided the birth 
take place in less than six months from the 
sale, the child is adjudged to the seller, and 
the mother is his Am-Walid.—This is ac- 
cording to a favourable construction of the 
law. In the opinion of Ziffer and Shafei the 
claim is null; and this is agreeable to 
analogy ; because the seller, in making the 
sale, has virtually acknowledged the child to 
be a slave, which is inconsistent with his 
plea of its being his child.—The reason fora 
more favourable construction in this par- 
ticular is, that as the birth happened in less 
than six months from the sile it isevident 
that the conception must have existed whilst 
the slave was in the possession of the seller ; 
and this argues the conception to have pro- 
ceeded from the seller, since there 19 no 
reason to suppose that the woman was guilty 
of wheredom. As pregnarcy moreover, Isa 
circumstance which may remain unknown 
for a time. the seller ison this account vindi- 
cated from the charge of prevarication or in- 
consistency and his claim is consequently 
valid.—Now as his claim of parentage 18 
valid, it is therefore referred to the period of 
conception ; and henc> it appears that the 
man has sold his Am-Walid ; and as the si'e 
of an Am-Walid is unlawful, it must there- 
fore be annulled, and the price must be re- 
turned by the purchaser, as having been 
unjustly obtained. 

And if the purchaser make the same claim, 
still the claim of the seller is preferred —Ir, 
on the other hand, the purchaser should, 
either at the same time with, or posterior to, 
the claim of the seller, claim the parentage 
of the child, in that case, also, the claim of 
the seller is preferred, because of its having 
existed prior to that of the purchaser, as 
being referred to the period of conception. 

If the birth happen within from six months 
to two years after the sale. his claim isnot 
admitted without the verification of the pur- 
chaser —-Supposina, however, the child to 
be born two years after the sale, the seller's 
claim of parentage is not in that case valid ; 
because the conception, in this instance. 
could not possibly have taken place during 
his possession of the slave, and this is the 
onlv idea under which a decision could pass 
in his favour :—his claim, therefore, cannot 
be admitted unless it be confirmed by the 
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p; rchaser ; in which case the parentage of 
the’ child is established in the seller, cn a 
supposition of marriage :—for this reason, 
however, the child is not freg, nor is the sate 
annulled, since it is evident that the concep 
tion did not take place whilst the slave. was 
in the seller’a possession :—the child’s: free-. 
dom, therefore, is unestahlished, as well as 
the aventua freedom of the mother.*—Sup- 
posing, als», the. child to be born at any 
period more than six months and less than 
two years from the.date of the sale; the claim 
of parentage by the , sl'er cannot be ad- 
mitted unless it be verified the’ purchaser ; 
since, 1n th’s instance alsa, it is nat absolutely 
certain that the conception took place during 
the seller's right of property, therefore there 
is ro proof, and hence the necessity of the 
verificati nof the purchaser.—If, therefore, 
the purchaser verify the claim of the scler, 
the parentage is established in him and the 
sale is annulled, snd, the child is free, and 
the mother becomes an Am-Walid, in the 
same manner as tn the first instance; because 
the seller and the purchaser are both agreed 
in .the circumstance of conception having 
taken place during the tight of prop:rty of 
the seller. 

The mother becomes his Am-Walid if the 
child be living at the. time of the claim.—IF 
the child, having been born. in:less than six 
months from the sale, should die, and the 
seller should afterwards claim his parentage, 
the mother does not in that care become his 
Am-Walid ; because she -3 a dependant on 
the child, with regard,to her eventual claim 
to freedom ; and the child not being extant 
to admit of its issue from the seller being 

roved, she cannot of course become his Am: 
alid —If, on the other hand the mother 
were to die, where the child had been born 
in less than six months from the sale, and 
the seller claim his parentage, in. this case 
the parentage of the child is estabbished in 
the seller, and he is entitled to resume the 
child ; because the child is the principal with 
respect to the establishment of the parentage 
and cannot Eieretore be affected by the extinc- 
tion of a dependancy in the death of the mother 
-In this case the seller, according to Haneefa 
must return the whole.of, the price; because 
it DECORAN eppareat. that he sold his Am- 
Walid, and Haneefa holds that the property 
involved in an Am-Walid is not of, an ap- 
preciable nature. in sales and usurpations, 
and that therefore the. purchaser is'not re- 
sponsible for it in the present instande,—In 
the opinion of the two disciples, however, he 
ought only.to terup a proportion of the price 
adequate to the value of the child, because 
{according to them) the property involved in 
an Am-Walid is of an appreciable nature, 
and consequently induces responsibility in a 
purchaser. 
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ns Namely... her becoming an Am- Walid: 
which would have given her an; eventuat 
claim to freedom. 
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If made by the'sellet after the mother lets 
been emancipated by the purchaser. it ts 
valid : but if the child should: have: been eman- 
cipated by him it is -nult.—It is) related, ‘in: 
the Jama:Sagheer, that if a female slave, 
being pregnant, should be sold by her: 
master, and having afterwards Brought’ forth 
achild, the seller should claim the child after: 
she had been emancipated by the purchaser; 
in.this case the child is considered as theioff» 
spring of the seller, end he must retuin: to 
the purchaser a part’ of .the price propor- 
ttonate to its value. This also accords with- 
the opinion of; the two disciples, Haneefa 
alleges that the seller must return the whole- 
of the price, in the same- manner as in case’ 
of the mother’s death ; and this is approved. 
f, however, the purchaser should have: 
emancipated.the child only, in this case the 
claim of the seller is null_—The reason: for 
the distinction between these two cases is as 
follows —In the former case, the child being 
the principal with regard to the claim, and 
the mother only a dependancy (as has veen 
already explained), it fol'ows that the bar to 
the claim of parentage and claim of offspring 
(namely, emancipation) exists in the depen- 
dant, that is, in the mother;—and_ conse- 
quently cannot operate upon the child, who 
is a principal:—the claim to the ehild is 
theref-re approved, and it is accordingly 
free ; and the parentage is established in the 
seller. The freedom of the child, moreover, 
or the establishment of pareritage, do not 
necessarily infer that{ the. mother also is 
ema>cipsaed—(whence it is that the child of 
a Magroor is free, whilst the mother remains 
a slave:—and also; that if a person matry 
the fzmale slave of’ another, and: beget a 
child upon her, the parentage is established 
in him, whilst the mother continues the slave 
of her master). —In the second case; on the 
contrary: the bar exists in the ‘child, who is 
the principal, and hence the claim cannot be 
made good either with respect to the’ prin- 
cipal or the dependancy.—THe freedom of 
the child is a bar to validity of ‘the 
claim, because, as emancipation is incapable 
of annulment, in the same manner as a claim 
of parentage or of offspring-are incapable of 
it, they are therefore-both of equal force 
Now, in the case: im. question, an actual 
manumission has been established on the 
part of the purchaser, v hilist on the part of: 
the seller, on-the other hand, is established ‘a: 
right of claim.in regard to the child, and a 
right of emancipation in regard to the 
mothcs ; but a mere right. to..a thing’ cannot 
be «posed to the actual thing itself.—It is 
also to be abserved that the purchaser’s 
oreating the ¢hild'a Modebbir-is, in this 
respect, equivalent to the complete emanci- 
pation of him, as that also. is incapable of 
annulment, and is, moreover, followed. by 
certain of the effects of emancipation,—such, 
for instance, as preventing sale. i 

‘A claim made: by the original seller, after 
u second sales is valid ; and that sate. is ` nut, 
—[r a person sell a slave, that has been born 
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of a temae slave, who was his property at- 
the time of the birth,® and the purchaser 
afterwards sell him to another person, and 
the fiyst seller then claim him, in that case 
the slave in question is his child, and the 
sale in null; because sale is capable of an- 
nulment, whereas the right of this person to 
claim thz parentage of the slave is incapable 
of it; the sale is Becordingly annulled.—In 
the same manner, if the buyer, after, the 
purchase of the soother and son, should make 
a Mokatib of the former, or pledge him, or 
let him out to hire —or, if he should make a 
Mokatiba of the mother, or pledge her, or 
give herin marriage to some person, and the 
seller afterwards claim the child,-—in any of 
these cases his claim must be admitted ; and 
all the several contracts mentioned are an- 
nulled, as they are all capable of annul- 
ment.—It is otherwise where the purchaser 
emancipates or makes a Modabbir of the 
child.—as has been already explained :—and 
it ie also otherwise where the purchaser first 
claim him as his child, and afterwards the 
seller.—because the parentage, after having 
been established in the purchaser, cannot 
again be established in the seller. ss it isa 
right which is incapable of annulmeat, and 
hence the case isthe same as if the purchaser 
had emancipated him. l 

A claim established with respect to one twin 
establishes it with respect to the oth:r also.— 
Ir a female s'ave bring forth twins, and the 
proprietor claim the parentage of one of 
them, in this case the estaolishment of 
parentage in him, with, respect to one of 
them, oy involves the same with re- 
spect to the other; because they must both 
have been conceived from one seed ; for this 
reason, that by twins is understood two chil- 
dren born of the same mother, and between 
the birth of whom a period of less than six 
months hag inter'ened,—and it ıs therefore 
impossible that the conception of the other 
child should have been supervenient and 
separate, as pregnancyt cannot be short of 
aix months —It ia related, in the Jama Sag- 
heer, that if a person be possessed of two 
slaves, twins, who had been born his pro- 
perty, and he should sell one of them and 
the purchaser emancipate him, and the seller 
afterwards. avow, as. his issue, the one who 
remains in his har.ds; inthis case »uth the 
twins are his children, and the emancipation 
of the purchaser is null; J because, upon the 
parentage being established of the one in his 
posseasion, by which he becomes free; the 
parentage and consequent freedom of the 
other are necessarily involved, as they are 

“This case supposes the child and the 
mother to be sold together, as appears by the 
context a little further on. 

, tMeaning the pregnancy requisite to pro- 
duce a perfect child. wA 

One effect of which is to destroy his 
right of Willa, which he would otherwise 
have enjoyed. 
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twins Hence, as it appears that the pur- 
chaser bought a person who was originally 
free, it fo'tows that his purchase and con- 
sequently his emancipation of him is null.— 
It is otherwise where there is only one slave, 
for in this case the buyer's purchase and 
consequent emancipation ate not. liable to be 
annulled upon the -seller establishing his 
claim ; whereas, in the case now under con- 
sideration, the emancipation of the purchaser 
is rendered null dependantly’; in other words 
freedom is first established im the slave who 
remained in the claimant’s hands, and is 
then, dependantly, established in him who 
was sold and afterwards emancipated. There 
is therefore a ma erial difference between the 
cases,’ P i Wen 
4e€ 

A claim of offspring cannot be established, 
after on acknowledgmens in favour of another 
person.—IF a person possessed of a boy, 
and declare the boy to be the son of a certain 
absent slave, and afterwards decla e him to 
be his son, ‘cd this case the parentage 
although the abhent slave were to deny the 
boy to be his icion,—This is according to 
Haneefa. Theitwo disciples have said that 
in case the 2 denial of the slave, the 
parentage of the possessor is established.— 
A similar distgreement subsists where the 
possessor declares the boy in his possession 
to ke the son of a particular person, an 
born of his wife, and afterwards himself 
claims the parentage of him.—The reasoning 
of the two disciples is that the ackowle g- 
ment, by the master, of the boy being the son 
of his slave,tis repelléd by the denial of the 
slave, whenct the case becomes the same ab 
if no such acknowledgment had ever been 
made.—Now, although ‘parentage cannot be 
annulled after the establishment ‘of it, yet 
acknowledgment ‘of parentage is set aside by 
the denial of the person who is the object of 
it, and the acknowledgment is ascribed to 
levity or compu'sion (as if a person, by way 
of levity, or under the influence of compul- 
sion, should make an acknowledgment that 
his slave was his son, ‘in which case his 
acknowledgment is not valid) :—the case in 
question, therefore, becomes the same as if a 
purchaser of a slave should acknowledge that 
the ‘‘seller.had emaneipdted him,” and the 
seller deny the same,'and the purchdser then 
say that ‘he had himeelf'emarcipated him ; 
for in this case last assertion of the pur- 
chaser is credited, and the willa-right with 
respect to: the slave thus emancipated’ rests 
with -him; and his ackcowledgmeht with 
regard to. the seller is considered as never 
having existed ; so also in the case in quese 
ticn.—It would be otherwise if the boy should 
verify the first assertios' of the possessor (that 
“he is the son of a certain absent slave,’”) 


_ *This case has been somewhat abridged 
in the translation, and in particular, the 


matter part of it is entirely omitted a8 being 
a mere repetition. oa. O” ae 
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and the possessor himself should then claim 
the issue ; because the claim would in such 
a case be invalid, as having been preferred 
after the proof of parentage in another. It 
would also be otherwise if the slave should 
remain silent, without either confirming or 
denying the claim for, in this case also, the 
subsequent claim of the possessor would be 
invalid, because the right of the person 
acknowledged relates to the boy, and there 
is a possibility that he may varify the asser- 
tion of the possessor.—The boy, therefore, in 
this instance, stands in the same predicament 
with the son of a woman who has been 
required to make asservation, and whose 
parentage cannot be proved by any other 
than the imprecator (namely, the husband of 
the. woman), who has the power of afterwards 
contradicting himself, and declaring that the 
said son is his issue.~-Haneefa, on the other 
hand, argues that parentage is a matter 
which, after proof, cannot be set aside; nor 
can the acknowledgment of such a matter be 
undone by the rejection of the person who 
is the object of it ; it therefore continues in 
force notwithstanding the rejection ; and 
hence the claim of the master, sabsequent to 
such acknowledgment, is invalid, although 
the slave should contradict the acknowledg- 
rent ; in the same manner as if a person 
should bear testimony to the parentage of an 
infant, and his testimony being set aside 
from suspicion, he should then claim the said 
infant as his son; in which case his claim 
would not be valid ; and soalso ın the case 
inquestion. The ground on which this pro- 
ceeds is that the right of the person in ques- 
tion (namely, he slave) relates to the boy. 
insomuch that, if the slave should verify 
the assertion of the master subsequent toa 
contradiction, the parentage of the boy is 
established in the slave: and, in the same 
manner, the right of the boy is connected 
with the acknowledgment of the master ; and 
hence the acknowledgment cannot be set 
aside by the contradiction of the slave.*— 
With respect to the case of a purchaser 
acquiring the right of Willa, adduced by the 
two disciples as analogous to this, it may be 
replied that a disagreement subsists concern- 
ing this case also; as Haneefa does not 
admit the doctrine there advanced :—or, if 
it be admitted, still there subsits this differ- 
ence between it and the case in question, that 
Willa is capable of annulment,—in other 
words, the right of Willa in one person is 
sometimes set aside in favour of another, 
when any supervenient circumstance occurs 
to strengthen the claims of that other. Thus, 
if Zeyd should contract his female slave in 
marriage with the slave of Khalid, and after 
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"Because a declaration which tends to 
establish a right cannot be revoked : and, in 
the case in question, the right of the boy 
is to have his parentage established and 
ascertained. 
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their having issue should emancipate the 
mother, in this case the right of Willa, or 
patron:ge, over the child, belongs to Zeyd ; 
but if afterwards Khalid should emancipate 
his slave, who is the father of the child. then 
the right of Willa oyer the child would be 
annulled in Zeyd, and would vest in Khalid, 
the emancipator of the father, since the eight 
derived from the emancipation of the father 
is stronger than that derived from the eman- 
cipation of the mother :—whereas, in the 
case exemplified by the two disciples, the 
establishment of the right of Willa in the 
seller of the slave rests oa the supposition of 
tne seller, after hiving contradicted the pur- 
chase. again contradicting himself, and 
verifying the assertion of the purchas: ; and 
when, in this state ot suspended Willa, a 
circumstance intervenes which operates as a 
stronger cause for the establishment of the 
Willa in the purchaser, the suspended Willa 
in the seller becomes null.—PFhe circum- 
stance here alluded to is the assertion of the 
purchaser that "he emancipated the slave ;’’ 
and this Operates as a stronger Cause since it 
gives immediate freedom to the slave in con- 
sequence of his being the property of the 
purchaser, whereas the emancipation of the 
seller does not give immediate freedom, as it 
rests upon the verification of the purchaser, 
and hence becomes null on the supervention 
of a stronger cause ; because Willa is capable 
of annulment ; contrary to parentage, as has 
been already explained.—From this doctrine 
of Haneefa, that the possessor’s acknow- 
ledgment of the boy being the son of his 
slave cannot afterwards be set aside by the 
contradiction of the person who is the subject 
of that acknowledgment,—and that, conse- 
quently, and subsequent claim of the pos- 
sessor to the parentage of the child will not 
be valid,—it follows that a decree may be 
founded upon it for establishing the validity 
of a father’s selling his sou begotten upon 
his slave ; for, in order to remove any appre- 
hensions from the mind of the purchaser of 
his afterwards claiming his son, and thereby 
rendering the sale null, he may make an 
acknowledgment of the issue in favour of 
another, by which means he will effectually 
preclude the possibility of himself afterwards 
preferring a valid claim to him 

A claim of parentage made by a Christian 
is pr fercble to a claim of bondage advanced 
by a Mussulman.—Ir a boy be in the posses- 
sion of two men, of whom one isa Mussul- 
man and the other a Christian, and the 
Christian assert that “he is his son,” and 
the Mussulman that ‘he is his slave,” he 
must in this case be decreed to be the son of 
the Christian, and free; because, although 
the religion of Islam have a superiority, yet 
that suc eriority is allowed to operate only in 
cases which are balanced against each other ; 
but there is no balance between a claim of 
offspring and of bondage : the claim of the 
Christian is therefore admitted ; because 
this is attended with a great benefit to the 
boy, since it procures him immediate free- 
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dom, and (as may also be expected) future 
faith, inasmuch as the arguments for the 
unity of the Godhead are evident and plain ; 
whereas, if a contrary decree be passed (that 
is, if the boy should be decreed to be the 
slave of the Mussulman, and not the son of 
the Christian), in that case the true faith in 
the boy would be established merely from 
dependance, whilst he must be precluded 
from freedom, as not having the power 
himself to acquire it.—If, however both the 
Mussulman and the Christian claim the 
issue, the claim of the Mussulman rust in 
that case be preferred, on account of the 
superiority due to the true faith, and 
because of the superior advantage that 
would result to the boy. 

A claim of parentage, by a married 
woman, is not admitted, unless at least one 
woman testify to the birth—Ir a married 
woman should claim parentage, as if she 
should say, ‘’this boy in my arms is my 
son,’ her claim is not valid unless the birth 
be attested by the’ testimony of one woman ; 
because the claim so made relates to another, 
and is therefore not admitted unless sup- 
ported by proof : in contradiction to the case 
of a father, as his claim of parentage relates 
purely to himself.—(lt is to be observed that 
the testimony of the midwife alone is suffi- 
cient with respect to birth, since the object 
of the testimony is merely to ascertain that 
the child in question is the identical child 
which the said woman brought forth ; whilst 
parentage, on the other hand, is established 
onthe ground of the mother of the child 
being the wife of the husband :—it is, more- 
over, recorded, in the Nakl Saheeh, that the 
Prophet accepted the testimony of a mid- 
wife, in a case of birth.) 

Or (if she be in her edit) one man and two 
women.—Ir however the woman in ques- 
tion be in her edit froma complete divorce, 
the testimony of the midwife alone does not 
suffice with respect to the birth ;—on the 
contrary, that of two men, or of one man 
and two women, is requisite —( This is the 
doctrine according to the opinion of Ha- 
neefa, as has been already mentioned in 
treating of divorce.) 

Ir the woman be neither married, nor in 
her edit from divorce, in this case lawyers 
have asserted that the parentage of the 
child is established by herself ; her own 
assertion on this head being admitted ; since, 
in this case, it does not operate upon, or 
affect, any other person.—But if, being mar- 
ried, she should say, ‘‘this is my eon, be- 
gotten by this my husband,” and the husband 
verify the same, there is in this case no occa- 
sion for one witness to prove the birth, since 
the acknowledgment of the husband renders 
it unnecessary. 

But if her husband verify her claim, there 
is no occasion for such evidence.—Ir the boy 
be in the joint possession of the wife and 
her husband, and the husband should say 
“this boy is my son, begotten not on this 
woman but on another,” and the woman 
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should say ‘“‘this is my son, begotten by 
another husband,” in this case the boyis 
decreed to be their son, because of the pro- 
bability of the thing founded upon their 
joint possession of the boy, and their con- 
nection with each other as husband and 
wife. Besides, the assertion of each has a 
tendency to destroy the right of the other, 
and therefore that of neither out to be 
adopted. —This case resembles that where 
each of two men, having Jointly the posses- 
sion of a piece of cloth, asserts that it is the 
joint property of himself and some other 
person, in which case the cloth is adjudged 
to be the property of the two possessor.— 
There is, however, this difference between 
these two cases,—that in the case of the 
cloth, the other persons, in favour of whom 
the parties have respectively made an acknow- 
ledgment, are admitted to a participation 
in the shares of their respective acknow- 
ledgers, because of the subject of conten- 
tion (namely, the cloth) being capable -of 
division ;—whereas, in the case in question, 
the persons referred to are not admitted to 
a participation in the right of the acknow- 
ledger, since parentage (which is the subject 
of it) does not admit of participation. 

Case of a person begetting a child upon a 
female slave, under an erroneous possession. 
—IF a person purchase a female slave, and 
beget a child upon her, and claim it, after its 
birth, as his issue, and it afterwards appear 
that the slave had not been the propeity of 
the seller, in this case the purchaser must 
give, tothe rightful master of the slave, the 
value which the child may bear at the time 
of contention,—and the child is free ; first, 
because he is the offspring of a Magroor : for 
a Magroor is defined to be a person who be- 
gets a child upon a woman, on the belief of 
her being his property—(or whom he has in 
that belief married),—and who afterwards 
proves to be the property of another ; and 
this definition of a Magroor is exactly appli-- 
cable to the person in question; the issue 
of a Magroor is therefore free for an equiva- 
lent, according to all the companions :—in the 
second place, a regard must be had to the 
right of both parties.—The said child is 
therefore completely free, in behalf of his 
father, and a slave in behalf of the plaintiff, 
namely, the proprietor of his mother.—Now, 
since the child remains in the possession of 
the father without any transgression or un- 
warrantable act on the part of the father. the 
father is therefore not responsible for it un- 
less he become a bar to the seisin of it by the 
proprietor (in the same manner as is decreed 
in the case of the child of an usurped female 
slave) ; and he is a bar only where, the plain- 
tiff having demanded the child, he [ the 
father] refuses to surrender him ; whence it 
is that the value of the child is estimated 
from the day of contention, əs it is then that 
the bar begins to operate. If, therefore, the 
child should die in the possession of the 
father, without any contention having hap- 
pened, the father is in no degree responsible, 
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since no bar had taken place; and hence, 
also, ifthe child should die possessed of pro- 
perty, the father inherits it, as the child was 
completely free in right of his father — 
If, on the other hand, the father should kill 
the son, he must in this case make compen- 
sation for the value, since he himself ope- 
rated as a bar the proprietor’s right —In 
the same manner alsə, if any other than the 
father were to kill the child, and the father 
exact the fine of blood, he must pay the value 
to the proprietor; because, although the 
child be destroyed, yet the compensation re- 
mains whole and entire in the hands of the 
father (since the fine of blood is a compen- 
sation) ; and, as the existence of the compen- 
sation is equivalent to the existence of the 
thing itself, and the bar the compensation 
is equivalent tothe bar tothe thing itself, it 
follows that it is incumbent on him to give 
the value, in the same manner as it would 
have been incumbent on him in case of the 
existence of the child. —Jt is to be observed 
that the purchaser, after paving a compensa- 
tion for the value of the child, is entitled to 
receive the said value from the seller, since 
the seller was responsible to him for the 
safety and ‘preservation of it ; he ts therefore 
entitled to exact from the seller the value of 
the child, in the saime manner as the price of 
the mother.—It is different, however, with 
respect to the Akir, or fine of trespass, as he 
is not entitled to exact that from the seller. 
—The purchaser, therefore, as having had 
carnal knowledge of a woman who was the 
property of another, although he be exempted 
from punishment for whoredom, because of 
the doubt which existed, is notwithstanding 
required to pay to the proprietor an Akir, or 
fine of trespass ;—but he must not demand 
a reimbursement for the Akir from the seller, 
because he became liable to pay it for the 
commission of an act of which he himself 
reaped the sole benefit. 


BOOK XXV. 
OF IKRAR OR ACKNOWLEDGMENTS. 


Definition of the term.—Ixrar, in the lan- 
guage of the Law, means the notification or 
avowal of the right of another upon one’s 
self.—The person making such acknowledg- 
ment is termed Mookir ;—the person in whose 
avour the acknowledgment is made is termed 


Mookir-leeshoo ; and the thing which is the 
subject of the acknowledgment is termed 
Mookir-be-hee. 
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Chap. II.—Of Exceptions, and what is 
deemed equivalent to Exception 
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CHAPTER I. 


Acknowledgment, proceeding from a compe- 
tent person, is binding upon the acknowl edger. 
—WHEN a person possessing sanity of mind. 
and arrived at the age of maturity, makes in 
acknowledgment of a right. such acknow- 
ledement is binding upon him, whether the 
subject of it be known or unknown ; because 
acknowledgment (as has been already ex- 
pla.ned) is an avowal of the rieht of another 
upon one’s self: and by acknowledgment the 
right of another becomes binding ;-—and this 
argues the establishment of such right; be- 
cause, property being desired by all men, it 
is not likely that any person would falsely 
establish the right of another toa part of his 
own desides, the Prophet ordered Maaz to 
be stoned in consequence of his acknowledg- 
ment of whoredom. 

But not upon any other person —IT is pro- 
per, in this place, to observe that acknow- 
ledgment is a defective proof,—in other words 
it operates only upon the person of the ac- 
knowledger, and not upon that of another, 
since over that he has no power. 

The points that establish comp.tency are 
freedom — FREEDOM is established as a neces- 
sary qualification in an acknowledger, in 
order that his acknowledgment may be valid, 
absolutely—-(that is to say, with respect to 
property and the hke) : for although a privi- 
leged slave be, virtually, the same as a tree- 
man with resvect to acknowledgement, yet 
the acknowledgment ofan inhibited slave is 
not valid with respect to property, but merely 
with respect to punishment or retaliation.— 
The reason of this is that the ackowledgment 
of an inhibited slave induces the obligation of 
a debt upon himself ; and his self being the 
property of his master, it Is consequently the 
same as if he had made an acknowledgment 
in regard to another which is not lawful. — 
It is otherwise with respect toa privileged 
slave; for his acknowledgment is valid, as 
his master, in privileging him, does virtually 
assent to his contracting debts —It is other- 
wise, also, with respect to the acknowledg- 
ment of inhibited slaves, in cases of punish- 
ment and retaliation; for if an inhibited 
slave should say ‘ʻI have committed whore- 
dom with a certain woman,’’—or ‘'l have 
killed a certain person,’’—his acknowledg- 
ment would in these cases be valid ; sincea 
slave, in matters relative to punishment and 
retaliation, is allowed to assume his original 
condition of freedom (whence it is that the 
acknowledgment of his master with regard 
to hım in these cases is invalid). 

Sanity of m nd, and maturity.—Sanity of 
mind, and maturity of years, are also neces- 
sary conditions in acknowledgment, because 
the acknowledgment of an infant or an idiot 
is invalid, as neither has any power to assume 
an obligation upon himself. The acknow- 
ledgment of a privileged infant is, however, 
valid, as he virtually a major. — ' 

Acknowledgment is not invalidated b 
ignorance of the subject.—IGNORANCE, wit 
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respect to the subject, is not destructive of 
the validity of acknowledgment, since it 
sometimes happens that an unknown right 
is due; as where, for instance, a person 
destroys something belonging to another. 
of which the value was not known to the 
owner,—or gives a person a wound, of 
which the specific fine is not known at the 
instant.—or, wh re a person. has accounts 
to settle with another, and of which he 
knows not the exact balance in favour of 
the other. Acknowledgment, moreover, is 
an intimation of the right of another ; and 
the acknowledgment of an unknown right 
is therefore valid. 

But it isso, by ignorance of the person in 
whose favour the acknowled ment is made — 
(Ir is otherwise where the person in whose 
favour the acknowledgment is made is un- 
known; for this is invalid: as a right or 
claim cannot rest in an unknown person.) 
—As the acknowledgment, therefore, of an 
unknown right is valid, the acknowledger 
must be required to define the unknown 
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thing, since it is with him that the igno- | 


rance originates ;—in the same manner as 
where a person emancipates one o° t o 
slaves,—in which case he is required to 
specify the one to whom the emancipation 
applies.—If the acknowledger should refuse 
to make the specification, then the Kazee 
must compel him; since it is incumbent 
upon him to disengage himself from the 
responsibility founded upona valid acknow- 
ledgment, which he has incurred, and this 
cannot be effectual but by a specification. 

Acknowledgment generally made must be 
specified to relate to something of a valuable 
nature —IF a person say “I owe a thing (or 
a right) to a certain person,” it is incumbent 
on him to specify something valuable ; be- 
cause he has acknowledged an obligation; 
and a thing which does not bear value in- 
duces no obligation : if, therefore, he specify 
something which bears no value, it is con- 
sidered as a retractation of his acknowledg- 
ment; which in temporal concerns is not 
admitted.—In the same manner, also, if a 
person should say ‘‘l have usurped a thing 
from a certain person,” it is incumbent on 
him to explain it to be something bearing 
value, and to the taking of which there 
existed some bar and prevention; since 
usurpation is not established unless there 
be a bar to the taking of it; and accord- 
ing to established custom there is no 
bar where the thing in question bears no 
value. 

And if more be claimed than the acknow- 
ledger specifies, his assertion, upon oath, is 
credited —Ir a person make an acknowledg- 
ment with respect toan unknown thing, or 
an unknown right, and define it to be some- 
thing bearing value, and the person in whose 
favour the acknowledgment is made should 
claim more than is defined by the acknow- 
ledger,—in this case the assertion of the 
acknowledger, corroborated by an oath, 
must be credited. 
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An acknowledgment, expressed under the 
general term property, must be received 
according to the explanation of the acknow- 
ledger —IrP a person say “‘property® is due 
by me to a certain person,” he must explain 
the amount ; and his explanation must be 
credited, whether it be great or small, since 
great and small are alike applicable to pro- 
perty.—If, however, he specify less than one 
dirm, it is not to be admitted, since, in com- 
mon usage, any thing short of a dirm is not 
reckoned property. 

But if madeto a great property, it cannot 
means less than what constitutes a Neisab in 
the property to which it relates—Ir he 
should say “‘a great property is due by me,’, 
then, provided he explain it to be less than 
two hundred dirms, it cannot be admitted 
according to the two disciples (and also 
according to one report from Haneefa); be- 
cause, where he describes the property in 
question, as being considerable, his expla- 
nation to any amount short of two hundred 
dirms is not to be credited ; for, if it wore 
otherwise, his description of great would be 
idle and nugatory, since the smallest sum 
which can properly be termed great ig that 
which constitutes a Nisab in Zakat +— 
namely, two hundred dirms; as it is the 
possession of this sum which brings a per- 
son within the description of wealthy.— 
There is another opinion ascribed to Hancefa 
that the explanation, if it be less than 
ten dirms (which is the Nisab fixed for 
theft) must not be admitted ; because ten 
dirms are what may property be termed a 
great property, whence it is that, for the 
theft of that quantity, the hand of man 
(which is otherwise sacred) is cut off.— 
What is here advanced respects an acknow- 
lodgment of great property in dirms.—But 
if he should have said “I owe great pro- 
perty of deenars,’’ then the amount due is 
fixed at twenty Miskals. In camels it is 
twenty-five ; because the smallest Nisab 
of camels upon which a camel is due in 
Zakat, is twenty-five {—In all property not 
subject to Zakat, the explanation is required 
to amount to a Nisab with respect to the 
valuo ; § that isto say, if the acknowledger 
explain to the value of a Nisab his acknow- 
ledgment is to be credited ; but if to less, 
it must be rejected.—Ir the acknowledger 
should say, “I owe large properties,” the 
smallest specification that can in that case 
be admitted is three Nisabs, of that species 
of property to which the acknowledgment 
relates ; because the word properties is 
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"Arab. Mal; meaning property in each, 
or in the precious metals, &c,, in opposition 
to Rakht and Matta, which are particularly 
applied to goods and effects. 

+See Vol, I., p. I. 

TUpon which a Zakat is paid of a year- 
ling camel’s colt. (See Vol. T. p 5). 

§ See Vol., pp. 9 and 10. 
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lural, and the smallest de i 
P TE gree of plurality 


Cases of acknowledgment relating to 
many dirms —Ir a person should say ‘‘I 
owe many dirms,” his explanation is not 


admitted toan amount short of ten dirms, 
according to _Haneefa.—The two disciples 
maintain that it is not to be admitted to an 
amount short of two hundred; because a 
proprietor of a Nisab (namely, two hundred 
dirms) is held to be opulent—(not one who is 
possessed of a smaller number,) whence it is 
that the Proprietor of a Nisab is required to 
aid and assist others, and not he who is pos- 
sessed of a smaller number.—The reasoning 
of Haneefa is founded upon principles pecu- 
liar to the Arabic language. 

Or to dirms general y —Ir the acknow- 
ledger should say "I owe dirms,” he is 
supposed to mean three, as that is the least 
number of plurality, But if he should him- 
self explain a larger number, it must be 
admitted, as the word dirms may be applied 
toany number,~-The weight of the dirms 
must be estimated from what is customary.* 


Section 


Acknowledgement made in fuvour of an 
embryo (in virtue of bequest or inheritance 
is valid.—IF a person say “I am bound, for 
a thousand dirms, to the conception in the 
womb of a certain woman; and afterwards 
add that “the said sum is due in virtue of 
a bequest of a particular person’’—or that 

it is the right of the conception in virtue 
of inheritance from its parent ''—the ac- 
knowledgment so made is valid. in as much 
as it relates (in these instances) to a cause 
which is fit and adequate to the establish- 
ment of a right to property in a conception. 

Provided the birth take place within a 
probable period.—Ir, therefore, the woman 
should afterwards bring forth a living child 
within such a period as evinces the concep- 
tion to have existed in the womb at the 
time of the acknowledgment, the acknow- 
ledger is bound to the child for a thousand 
dirms, 

„And if the embry» prove st.ll born, the 
thing ac nowledged must be divided among 
the heirs ; or, if twins be born, it must be 
divided between them.—Ir, on the other 
hand, the woman should bring forth a dead 
child, the acknowledgment in that case re- 
lates to the testator or the inheritee, and the 
amount of it must accordingly be divided 
amongst their heirs; because the acknow- 
ledgment was in reality in favour of the 
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_ *A considerable portion of the text which 
immediately follows has been omitted by the 
translator, as the cases which it contains, 
relating entirely to verbal cirticism, cannot 
easily be translated, and are suchas belong 
more properly to the province of gramma- 
rians than of lawyers. 
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testator, or the inheritee, and was to vest in 
the offspring only on con ition of its being 
born alive, which did not afterwards take 
place.-If the woman should bring forth 
two living children, then the thing acknow- 
ledged must be divided equally between 
them. 

But if such acknowledgment be ascribed 
t3 an imposs ‘ble cause, ıt is null —Ir a person 
say “I am bound to the conception of a 
certain woman for a thousand dirms, being 
the price of an article I purchased from the 
Said conception,’ or ‘‘veing money borrowed 
from it.''—no obligation rests upon the ac- 
knowledger, as he explained it toarise from a 
cause which could not have happened, since 
a conception is incapable of either lending 
or selling. 

And so als if it be made withsut specify- 
ing any cause.—Ir a person acknowledge 
his being bound to a conception, without 
specifying the cause, such acknowledgment 
(according to Aboo Yoosaf) is invalid.— 
Mohammed maintains that it is valid; for, 
as ackowledgment is proof, it is necessary 
to fulfil it afar as mav be practicable ; and 
it is practicable to fulfil it, in the present in 
stance, by construing the cause to have been 
such as was competent to the establishment 
of aright of property in the conception — 
The argument of Aboo Yoosaf is that an 
acknowledgment. when absolute, 1s con- 
strued to be in virtue of traffic (whence it- 
is that the acknowledgment of a privileged 
slave, or of one out of the two partners by 
recipocity, is understood to be an acknow- 
ledgment founded upon traffic); the case, 
therefore, is the same as if the acknowledger 
had expressly specified the cause to , 
traffic :—and as that would have been in- 
valid, so also is it invalid where the cause is 
unders.ood to be such from implication. — 

Acknowledgment relating to a thing exist- 
ing, but not yet produced, is valid.—IF a per- 
son acknowledge the conception of a female 
slave, or the offspring of a goat, to be due 
to another, such acknowledgment 1s bind- 
ing; since it would have been valid if 
he had bequeathed either of these, and 
his intention is it therefore construed to be 
such. 

Acknowledgment of a Baer shee ryan 
iti ‘option, is valid, and the condastion 
n sad a should make 


becomes null —Ir a person 
acknowledgment that ‘the owes another 
a thousand dirms upon an optional condi- 


tion’ (in other words, ifhe should say ‘‘the 
said amount is due by me (or, from me), but 
I have an option of three days’’),—the con- 
dition of option is in this case nul, since 
optional conditions are instituted with a view 
to annulment, whereas an acknowledgment 
is a notification or avowal, which is binding; 
the acknowledgment, therefore, 18 in this 
case binding, and is not rendered null by 
the nullity of the condition. 
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CHAPTER II. 
OF EXCEPTION ; AND WHAT IS DEEMED 
BQUIVALENT TO EXCEPTION.” 


The exception of a purt of the thing 
acknowl. dged is valid, 1f tmmmediately joined 
with the acknowledgment; but sf the whole 
be excepted, the exception is not attended to. 
—Ir a person make an acknowledgment of a 
thing in favour of another, adding an excep- 
ion of part of the thing so acknowledged, 
uch exception is valid; and the acknow- 
ledger becomes bound for the remainder, 
whether the exception be great or small ; 
provided, however, that it be immediately 
joined to the acknowledgment.t If. on 
the contrary, he except the whole of the 
thing acknowledged, the acknowledgment 
is in that case binding, and the exception 
null ; because this 1s in fact a retractation, 
not an exception ; for exception supposes the 
remainder of a part after the deduction of 
the thing excepted from the whole; but 
after the deduction of the whole there is no 
remainder : it is therefore a retractation, and 
consequently nu.l . 

The exception must be honogeneous with 
the acknowledgment : otherw'se it is invalid, 
—Ir a person say 'l am bound to a certain 
person for a hundred dirms, with the excep- 
tion of one deenar’’ (or “of one Kafeez of 
wheat]’’), then according to the two dis- 
ciples he is bound for a hundred dirms, 
with the exception of one deenar (or of one 
Kafeez of wheat) —If, on the contrary, he 
should say “I owe a Hundred dirms, with 
the exception of one‘ piece of cloth:’’ the 
exception so made ıs jot valid.— Mohammed 
maintains that the excepticn is invalid in 
both cases.--Shafei, on the other hand, holds 
that in both cases ft is valid—The argument 
of Mohammed is that an exception means a 
deduction from the thing mentioned in the 
preceding part of the sentence, which cannot 
be established where the thing excepted is 
not of the same genus with the thing from 
which it is excepted. he argument of 
Shafei is that the thing excepted, and that 
from which the exception is made, are of 
one ana the same genus, as being both valu- 
ables, —The argument cf the two disciples is 
that in the former instance, the thing itself, 
and the exception from it, are of the same 
genus as they are both pice :—-deenars are 
evidently so:—and things estimable by 
weight, or by measurement of capacity, are 
so likewise, according to their qualities ;— 
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*'*What is deemed equivalent to excep- 
tion,’’—that is, reservation of any kind, &c. 

+ That is, that it be expressed inthe same 
sentence with the acknowledgment. 

T Grain is united with money in accounts, 
both being considered as of the same genus, 
since both are equally price (that is, standards 
of value), and may be equally used to repre- 
sent property. (See Partnership, note Vol. 
Il, p. 222.) 


ACKNOWLEDGMENTS 


a a AR a m e aa e e 


[Y OL. ITy 


is other words they become so upon their 
qualities being explained.—In the second 
instance, on the contrary (where the excep- 
tion iscloth), the thing excepted, and that 
from which the exception is made, are of 
different genus, as cloth is not price in any 
shape, neither in respect of itself, nor in 
respect of its description or quality ; and 
accordingly, cloth is not due in any contract 
of exchange, excepting that of Sillim (that 
is, where the price is advanced to the seller 
beforehand) —Now wnatever 18 price has this 
fitness, that it may be set in comparison with 
dirms or deenars, and may consequently, in 
a proportionate degree, be excepted from 
them ;—whereas on the other hand, what- 
ever cannot be stated as price has not a fit- 
ness of being compared with dirms and 
deenars, and consequently cannot be stated 
as an exception from thein, since the propor- 
tion cannot be ascertained. 

A reservation of the will of God renders 
the acknowledgment null.—Ir a person make 
an acknowledgment, with this proviso “if it 
please Gon,” he is not then liable for any 
thing; because (according to Aboo Yovsaf), 
a reservation of the pleasure of Gop is either 
an annulment of the acknowledgment, or a 
suspension of it; and the achnowledgment 
is null on either supposition :—or, because 
(as Mohammed argues) it is equivalent to an 
acknowledgment suspended upon a cor dition, 
which is null, as in acknowledgment does 
not admit of being Suspended ona condition, 
since acknowledgment is an avowal, which 
cannot be made conditional ; for if it he true 
it cannot be rendered false by a default of 
the condition; or on the contrary, if it be 
false it cannot be rendered true by the fulfil- 
ment of the condition :—or, lastly, because 
the acknowledgment is suspended on a cir- 
cumstance which it is impossible to ascer- 
tain.—It is otherwise where a person says 

I acknowledge a hundred dirms to be due 

y Me to a particular person on my death,’’— 
or “upon the arrival of a particular month,” 
—or "upon the festival of breaking Lent,” 
~—because in these cases the acknowledgment 
is not suspended upon a condition, as this is 
merely an explanation of the time and is 
therefore a postponing of the thing ackow- 
ledged, and nota suspension: whence it is 
that if the person in whose favour the ac- 
knowledgment is made can prove the falsity 
of the postponement, the thing becomes duc 
to him immediately. 

In an acknowledgment regarding a house, 
an exception of the foundation is invalid.—Ir 
ə person make an acknowledgment of a house 
in favour of another, and except the founda- 
tion, both the house and the foundation are 
the right of the person in whose favour the 
acknowledgment is made; because the founda- 
tion is included in the house from its depen- 
dancy, and not from its being comprehended 
in the word house ; and an exception is valid 
only where it relates to something compres 
hended in the thing expressed, according to 
the meaning of the word. It is to be observed 
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that the stone in a ring, or the trees of an 
orchard, stand, in the same relation to the 
ring or the orchard as the foundation does to 
a house, because neither the word ring nor 
orchard applies to the stoneor the trees, but 
are both included merely as. dependants. It 
is otherwise where a person makes an acknow- 
ledgment of a house in favour of another, 
excepting from it an indefinite portion, or a 
specific apartment, as the exception in these 
cases relates toa thing which is comprehended 
in the word house. 

An exception of the court-yard of a house 
is admitted.—Ir a person say ''the founda- 
tion of this house belongs to me, and the Sihn 
(meaning the court-yarc) to a particular per- 
son :’’ then the person in whose favour the 
acknowledgment ıs made is entitled to the 
court-yard, and the foundation is the pro- 
perty of the acknowledger. It 1s therefore, in 
fact, the same as if the acknowledger had 
declared that “all. the ground free of build- 
ing is the property of such a person.” It 
would be otherwise if, instead of Sihn, he 
were to mention the word Arz [earth], for 
in that case the foundation as well as the 
house would become the property of the per- 
son in whose favour the acknowledgment is 
made; because an acknowledgment of the 
ground is an acknowledgment of the founda- 
tion, as much as an acknowledgment of the 
house itself; for the ground is the original 
thing, and the foundation is included along 
with it as a dependant —In an acknowledg- 
ment of the ground, therefore. the founda- 
tion is ircluded as a dependant, in the same 
manner as it would be included in the house 
itself ; and hence the exception is invalid. 

A reservation of non-delivery of the article 
is done away by the delivery of it to the 
acknowledger.—IF a person acknowledge a 
debt of a thousand dirms to another, as the 

rice of a slave which he had purchased 
rom that other, but which he had not re- 
ceived from him, in that case, if the slave 
be specific (as ifhe had said, ‘‘as the price 
of this slave”), the person in whose favour 
the acknowledgment is made must be desired 
to deliver up the slave and receive a thou- 
sand dirms, on pain of forfeiting his claim.— 
The compiler of the Hedaya remarks that 
this case admits of several statements.—lI. 
That which has been already made, and 
which proceeds on the supposition of the 
acknowledger’s assertion of the purchase 
and the non-delivery being verified by the 
person in whose favour the acknowledgment 
is made; and in which the law stands as 
above expounded, because the mutual agree- 
ment of the parties is equivalent to actual 
inspection.--lI. Where the person in whose 
favour the acknowledgment is made denies 
the sale of the particular slave alleged by 
the acknowledger, and declares that ' the 
slave in question in his property and it is 
another slave he sold to him ;’’—in which 
case the acknowledger is. liable for 
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the 
amount ; since he acknowledges a sum due, 
on the suppositioncf the existance of a slave 
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which he had purchased ; and consequently 
upon the other person’s declaration of the 
existence of the slave sold, he becomes liable 
for the amount. 

OBJECTION.—It would appear that the 
acknowledger is not responsible for the 
amount, since he acknowledges his debt of a 
thousand dirms for the purchase of a specific 
slave ; whereas the person in whose favour 
the acknowledgment is made claim the said 
debt for the sale of another slave.—Now as 
acknowledgment is binding only from the 
particular cause which is assigned for it and 
the cause in this case ig contradicted by the 
person in whose favour the acknowledgment 
is made it follows that the acknowledgment 
is not valid. 

Repty.—The contradiction, with respect 
to the cause, after their mutual agreement as 
to the existence of the obligation, is of no 
effect. Thus if a person acknowledge his 
responsibility to anotter for a thousand 
dirins. as ‘ for goods purchased from him,” 
and the person in whose favour the acknow- 
ledgment is made assert the obligation in 
question to have arisen from usurpation or 
loan, still the acknowledger is responsible 
for the amount: and also in the case in 
question.—-III. Where the person in whose 
favour the acknowledgment is made declares 
the slave in question to be his own property, 
and denies his having sold him ; in which 
case the acknowledger is exempted from any 
obligation, because he has acknowledged the 
pr perty to be due only as in return for the 
slave, and consequently, without that, it is 
not due from him. 

But in case of a disagreement with respect 
to the article, both parties must be sworn.—le, 
however, in this casz, the person in whose 
favour the acknowledgment is made should 


further declare that ‘‘he had sold another 
slave to him [the acknowledger],’’ both 
arties must be sworn: because they are 


oth defendants, as they reciprocally deny 
the assertions of each other :—and upon each 
taking on oath, the obligation involved in 
the acknowledgm>nt is annulled, and the slave 
remains with the person in whose favour 
the a _ knowledgment was made. 

If the article be not specific, the reservation 
is not regarded.—WuHat is here advanced 
proceeds on a supposition of the slave being 
specific : for if a person acknowledge a debt 
of a thousand dirms, due to another, for a 
slave that he had purchased from him, with 
out specifcally describing the slave, the 
acknowledger is in that case responsible for 
a thousand dirms :—and his assertion, that 
“he had not received the slave,” is not to be 
regarded, according to Haneefa, whether he 
connect such assertion with his acknowledg- 
ment, or make it separately : because such 
assertion is a retraction of his acknowledg- 
ment; for this reason, that in acknowledg- 
ing a thousand dirms to be due from him, 
he assumes an obligation to that amount ; 
and his denial of the receipt of the indefinite 
slave is repugnant to this obligation, as the 
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price is not due for an indefinite slave, because 
of the uncertainty :—and this, whether the 
uncertainty be interwoven in the contract 
(as where a person purchases one of two 
slaves), Or supervenient upon it (as where a 
person purchases a specific slave out ofa 
great number, and afterwards both the buyer 
and the seller forget theslave that had been 
purchased) ; because the uncertainty is a bar 
to the delivery, since the purchaser may al- 
ways deny whatever slave is produced by the 
seller to be the one purchased: the uncer- 
tainty, therefore, is a bar to the obligation 
of the price; and such being the case, the 
acknowledger, in denying the receipt of the 
slave, virtually retracts his acknowledgment, 
which is not allowed —The two disciples 
allege that if the person in whose favour the 
ackno viedgment is made should verify the 
acknowledger’s assertion, by declaring the 
debt of one thousand dirms to be due for the 
price of a slave, the acknowledger’s declara- 
tion of his not having received the slave is 
in that case to be credited ; nor is any thing 
whatever due from him, whether such decla- 
ration have been conjoined with the acknow- 
ledgment, or otherwise.—But if the person 
in whose favour the acknowledgment is made 
contradict the acknowledger, wich respect to 
the debt being for the price of a slave, assert- 
ing it to be Cue for some other goods, then 
the acknowledger’s declaration of his not 
having received the slave is not to the 
credited, unless it be conjoined with the 
acknowledgment. Their reasoning in sup- 
port of this opinion that the acknowledger 
having acknowledged the cbligation of the 
debt upon himself, and having explained the 
cause of it (namely, sale), it follows that tf 
the person in whose favour the acknowledg- 
ment is made verify his declaration so far as 
relates to the cause of the obl-gation, the sale 
is fully proven and established ; the obliga- 
tion, however, towards the discharge of the 
debt, can be established only by the recéipt 
of the subject of the sale: and as this is 
denied by the acknowledger, his assertion is 
therefore credited —If, on the other hand, 
the person in whose favour the acknowledg- 
ment is made should contradict the assertion 
of the acknowledger in regard to tne cause 
of obligation, then the acknowledger’s expla- 
nation of the cause may be regarded asa modi 
fication (that is, he by it mcdifies the tenor 
of the first part of his speech) ; because the 
tenor of the first part of his speech goes to 
show that an obligation is at present actually 
operating upon him ; whereas the latter part, 
in denying the receipt, tends to prove that no 
obligation subsists, since the obligation to 
pay is not established till after the receipt : 
the last part of the speech, therefore, is an 
explanatory modification; and a modifica- 
tion is not admitted unless it be conjoined 
with the acknowledgment. 

A reservation of non-receipt of the thing 
acknowledged must be credited.—Ilr a person 
acknowledge the purchase of an article from 
another’ at the same time declaring that 
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“has not yet received it,” his assertion 
must in that case be credited, according to 
all our doctors: because he has merely 
acknowledged a contract of sale; and an 
acknowledgment of sale is not an acknow- 
ledgment of receipt, since a receipt does not 
necessarily follow.a conclusion of sate.—It 
is otherwise where a person acknowledge 
the obligation of the price of an article pur- 
chased ; for in that case his assertion of non- 
receipt is not approved, as payment of the 
price isnot obligatory until after the receipt 
of the goods. 

A reservation of the cause of obligation 
being illegitimate does not annul the acknow- 
ledgment.—IF a Mussulman declare that 
‘‘he owes such a person a thousand dirins, 
on account of wine or pork,’’ he is bound 
for the thousand dirms :—-and his explana- 
tion: of the cause is not admitted, according 
to Haneefa, whether it be conjoined with the 
acknowledgment, or otherwise ; because itis 
a retraction of his acknowledgment as the 
price of wine or pork cannot be obligatory 
on a Mussulman ; and inthe preceding part 
of his speech he expressly declares the 
existence of an obligation upon him to the 
amount stated. The two disciples allege 
that if the explanation be conjoined with 
the acknowledgment, nothing is due from 
the acknowledger, since the latter part of 
his speech evidently shows this to have been 
his meaning, it being in fact the same as if 
he had added “if it please Gop.” To this 
however, it may be replied, that there is no 
analogy between the two cases, as a reserva- 
tion of the pleasure of Gop is a suspension 
.f the matter upon a condition of which ıt 
is impossible to obtain a knowledge. Besides 
the suspension on a condition is a modifica- 
tion, and consequently admissible, provided 
it be conjoined with the speech: in opposi- 
tion to an acknowledgment of the price of 
wine or pork, which ıs nota suspension, but 
an annulment of the acknowledgment, as 
has been already explained. 

An exception with respect to the quality of 
money acknowledged to be due, is set aside 
by the counter assertion of the person in 
whose favour the acknowledgment is made 
—Ilf a person declare that “a thousand 
dirms are due from him to such a person, as 
the price of certain effects,” or ‘‘on account 
of a loan ;’’ and afterwards allege the said 
thousand dirms to be Zeyf, or Binhirja, or 
Satooka, or Arzeez, and the person in whose 
favour the acknowledgment is made allege 
themto be Jeed,* in that case, according to 
Haneefa, the acknowledger is responsible 
for Jeed dirms, whether his latter assertion 
be conjoined with his prior declaration, or 
otherwise.—The two disciples maintain that 
the latter assertion of the acknowledger is 
to be credited, in case only of its being con- 
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“Pure money, of the current standard, 
The other descriptions are explained a little 
further on. 
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joined with the former, and not otherwise, 
—The same difference of opinion obtains 
where a person declares that ‘‘ he owes 
another a thousand dirms’’ adding, that 
“they are Zeyf,” or that ‘another has lent 
him a thousand dirms, but that they are 
Zeyf,’’ or, that "he owes another a thousand 
dirms on account of certain goods, but that 
they are Zeyf.’’—(Zeyf dirms are such as 
are not accepted at the public treasury, but 
which pass amongst merchants; the Binhirja 
is Of a kind still worse, which does not pass 
amongst merchants; and the Satooka and 
Arzeez, are the worst of all, and in which the 
mixture of base metal preponderates). The 
argument of the two disciples is that the 
above explanation isa modification, and is 
consequently valid if conjoined, in the same 
manner asa condition, or an exception; for 
the word dirm is literally applicable to 
Zeyf and metaphorically to Satooka; the 
acknowledger’s declaration, therefore, of 
their being Zeyf or Satooka is merely a 
modification, in the same manner as for a 
person should declare that ‘‘he owes a 
thousand dirms, but of sucha kind that ten 
of them weigh five miskals. The reasoning 
of Haneefa is that his assertion of their 
being Zeyf or Satooka is equivalent to a 
retraction; for an absolute contract pre- 
supposes dirms free from defect; whereas 
Zeyf and Satooka are both defective. Now 
the plea of a defect isa retractation of part 
of the obligation involved in the acknow- 
ledgment ; and the case is therefore the 
same as if the seller of a thing should say 
to the purchaser of it, ‘‘ Ihave sold you a 
thing with a defect, of which you were 
apprised,” and the purchaser deny his 
knowledge of the defect, in which case the 
denial of the purchaser is credited, as 
probability argues in his favour, since every 
absolute contract supposes a freedom from 
defect. Besides, Satooka dirms do not con- 
stitute price, and as a contract of sale is 
never concluded but for price, it follows that 
his explanation is, in effect, a retraction. 
(With respect to the case adduced by the 
two disciples of ‘‘an acknowledgment of a 
debt of a thousand dirms, accompanied with 
a declaration that the dirms due are of that 
kind of which ten are equivalent to five 
miskals,’’—-It is to be observed, in reply, 
that the reservation is admitted, for this 
reason, that the acknowledger, in this 
instance, speaks with a reservation merely 
of the degree or proportion of the dirms, and 
to that the word dirms applies.—It is other- 
wise ina description of the goodness of the 
dirms, for as to this the term dirms does not 
properly apply, it is not considered as a 
reservation, any more than the exception of 
the foundation of a house.) 
But not when the exception relates to the 
species and not to the quality.—Tnue case is 
ifferent where a person acknowledges that 
he is indebted to another a Koor of wheat, 
as the price of a slave, but that the wheat is 
of a coarse kind; because coarsness, with 


relation to wheat, is not a quality but a 
species, and an absolute contract does not 
necessarily require that the wheat be other 
than coarse.—IT is related as an opinion of 
Haneefa, in other books than the Zahir 
Rawayet, that in a case of borrowing, the 
acknowledger’s assertion of the dirms being 
Zeyf ought to be credited, provided this 
assertion be conjoined with the acknowledge- 
ment ; because the act of borrowing 1s not 
complete until after the seisin of the 
borrower; andit often happens that dirms 
are Zeyf in borrowing. in the same manner 
as in usurpation. The reasoning of the 
Zahir-Rawayet is that the common custom 
is to deal in good dirms, and therefore when 
the explanation is absolute, good dirms must 
be understood. MEN 
An exception with respect to the quality is 
admitted, if the case of the obligation be 
not mentioned by the acknowledger.—ir a 
person acknowledge that he owes another a 
thousand Zeyf dirms, but without reciting 
the case (such as sale or loan), some 
authorities say that this assertion with 
respect to the quality of the dirms is to 
be credited, according to all our doctors. 
Others, however, allege that, aecording to 
Haneefa, it is not to be admitted, because, 
as the acknowledgment is absolute, it may 
relate either to legal contracts, orto acts of 
violence, such as usurpation or destruction, 
which are illegal :—and the former supposi- 
tion is adopted, as acknowledgment is rather 
to be attributed toa lawful than to an un- 
lawful cause l l ae 
And also where it is mentioned, if it be 
either usurpation or trust.—ly a person 
acknowledge his having usurped a thousand 
dirms from another, or his having received 
them in depnsit ; and afterwards assert that 
the said dirms were Zeyf or Binhirja; in 
that case his assertion must be credited, 
whether it be conjoined with or separate 
from the acknowledgment ; because man- 
kind are accustomed to usurp whatever they 
can find, and to place in deposit whatever 
they possess ;* and therefore neither of these 
acts necessarily infers the dirms to have been 
Jeed (that is, good). The acknowledger’s 
assertion, therefore, of the dirms being 
either Zeyf or Binhirja 1s equivalent to an 
explanation of the species, and is conse- 
quently admitted, even though it should 
not have been conjunctively made.—For the 
same reason, also, if an usurper produce 
a defective article, as the thing he had 
usurped,—or a trustee produce a defective 
article, as the thing he had received in 
deposit,—the declaration so made must in 
either case be admitted.—lIt is reported, from 
in Aboo Yoosaf, that in case of an acknow- 
ledgment of usurpation, | the acknowledger’s 
assertion of the dirms being Zeyf ought not 
to be credited where it 18 made separately 


* Without any regard to the species or 
quality. 
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from the acknowledgment; because of the 
analogy of this case to that of a loan, on the 
principle of seisin including re-ponsibility 
in both cases, that is, in a case either of 
usurpation or uf loan; for he holds that, in 
acase of loan, the acknowledger’s assertion 
of the money borrowed being Zeyf cannot 
be credited, if separately made ; and so also 
in the case in question. 

Acknowledgmen. with respect to the de- 
posit or usurpation of Satooka dirms.—IrF a 
person acknowledge his usurpation of a 
thousand dirms or his receipt of that sum 
in deposit, and assert that they were Satooka. 
in that case his assertion must be credited, 
if conjoined with the acknowledgment ; but 
not otherwise ; because although Satooka be 
not in reality a species of dirms. still it is 
customary to apply that word to them figura- 
tively :—the mention of this term, therefore, 
is a modification, and must consequently be 
conjoined. 

An exception of a part from the whole is 
not to be credited, if made separately. —IF a 
person declare that “he owes such an one 
a thousand dirms, on account of certain 
goods,” or that '’ he has borrowed a thousand 
dirms,’’ or that ‘' he has received a thousand 
dirms in deposit,’’ or that '‘ he owes a thou- 
sand Zeyf dirms,’’ or that he has usurped a 
thousand dirms,’’—-and he afterwards except 
a particular number of dirms from the obli- 
gation.—in none of these cases is his asser- 
tion to be admitted, if made separately from 
the acknowledgment,— whereas if it be con- 
joined with the acknowledgment it must be 
admitted, as the assertion isin this case an 
exception, and an exception is valid when 
conjunct. It is otherwise if he assert the 
dirms to be Zeyf, as a reservation of this 
nature is not valid, since Zeyf relates to 
quality: but expression applies solely to 
quantity, not to quality ;* and exception is 
not admitted with respect to any matter but 
what may be precisely expressed. 

Unless this arise from some unavoidable 
accident.—Itr is to be observed, however, 
that if the exception should have been dis- 
joined by necessity (such as by a cough, or a 
shortness of breath), itis then considered as 
conjunct, because of the interruption being 
unavoidable, 

In an acknowledgment of usurpation a 
damaged article must be accepted.—Ir a per- 
gon acknowledge the usurpation of cloth, and 
then produce damaged cloth, it must never- 
theless be admitted, as usurpation is not 
restricted to perfect things. 

Where the property is lost, if the acknow- 
ledger allege a trust, and the other party 
assert an usurpation, the acknowledger is 
responsible,—Ie Zeyd say to Omar, ‘‘ I took 
from you a thousand dirms by way of trust, 


® Meaning, perhaps, that number admits 
of a precise and definite expression, whereas 
quality can be assertained only by examina- 
tion and inspection, 
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and they are lost,” and Omar reply, “no ; 
you took them by way of usurpation; ” in 
that case Zeyd is responsible for the loss- 
if Zeyd, on the contrary, say, ° you gave 
me a thousand dirms by way of deposit, and 
they are lost,’ and Omar reply, "no; you 
took them by way of usurpation ;” in that 
case Zeyd is not responsible for the loss. 
The difference between these two cases 1s, 
that Zeyd (in the former case) first acknow- 
ledges a thing which is a cause of respons'- 
bility, namely, taking, and afterwards asserts 
an exemption from responsibility, by declar- 
ing that he held it as a deposit. Now a 
deposit implies the consent of Omar; but 
Omar denies his assent ; and therefore, as 
defendant, his a-sertion supported by an 
oath must be credited. In th: :econd case, 
on the contrary, Zeyd does not make any 
acknowledgment subje.ting him to respon- 
sibility ; because, in using the word given. 
he ref-rs the action to Omar and not to 
himself: and no one is subject to responsi- 
bility for the actions of another Omar, 
on the other hand, asserts, against Zeyd, a 
cause of responsibility, namely, usurpation ; 
which Zeyd denies; and consequently, as 
defendan , his word supported by an oath 
must be credited.—IJt is to be observed that 
the word receive, in this case, is equivalent 
to take; and the word remove to that of 
give. Thus, if the acknowledger, instead of 
taken, should say that he had received a 
thousand dirms, he is in that case subject to 
responsibility. If, on the contrary, he say, 
“ you have removed to me,” instead of ** you 
have given me,” he is not in that case sub- 
ject to responsibility. 

Osjecrion.—Neither giving nor removing 
can be carried into execution without receipt 
on the part of the other party. An acknow- 
ledgment of giving or of removing, there- 
fore, is virtually an acknowledgment of 
receiving ; and consequently it would appear 
that, in either case, the acknowledger is 
subject to responsibility. 

Ri ply — The giving and removing of one 
thi: gto another is sometimes performed by 
a mere relinquishment of the right in an 
article (that is, by a non-prevention of the 
other from taking it); and sometimes by 
placing the article before the other.—Giving 
and removing may therefore be carried into 
execution without a receipt or taking: and 
hence an acknowledgment of giving or re- 
moving does not involve an acknowledgment 
of receiving or taking. Besides, admitting 
that receipt is established from giving or 
removing, still it is established only by 
implication is adopted only in cases of neces- 
sity; but there exists no necessitv, in the 
pan instance, to establish responsibility 
or tho loss. 


But not if he asserta trust, and the other 
assert a loun.—IF a person say to another, 
‘‘T have taken a thousand dirms from you 
bv way of deposit ’’—and the other reply, 
“ no; you have taken them by way of loan,’ 
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—in this case the assertion of the acknow- 
ledger, notwithstanding his use of the word 
taking, must be admitted : for both parties 
are agreed in the taking of, the dirms with 
the consent of the person in whose favour 
the acknowledgment is made; but he asserts 
a loan (which is a cause of responsibility), 
whereas the acknowledger asserts a deposit. 
—There is an evident difference between 
this case and that which has already been 
explained, in which the person in whose 
favour the acknowledgment is made asserts 
usurpation ; because that person stands as 
defendant, since he denies his consent. 

Case of acknowledgment of the receipt of 
money, with a reservation of its being the 
property of the acknowledger.—IFr a person 
say, “this sum of a thousand dirms, my 
property, was in trust with such a person, 
and as such I have taken it from him,” and 
the other deny this, and declare the said 
sum to be his own property; he is in that 
case entitled to take it from the acknow- 
ledger ; because the acknowledger confesses 
that he took the sum in question from him 
on the claim of its being his own property, 
which the other denies ; and hence his asser- 
tion, as defendant, must be credited. 

Case of acknowledgment of the receipt of 
specific property, with a reservation to the 
same effect.—Ir a person affirm that he had 
hired out an animal of carriage to another, 
who, after riding upon him, had returned it 
to him,-—or, that he had hired out a garment 
to another, who, after wearing it, had re- 
turned it to him,—and the other contradict 
this, declaring the said animal or garment 
to be his own property, in that case, according 
to Hancefa, the assertion of the acknow- 
ledger must be admitted, upon a favourable 
construction —The two disciples maintain 
that the assertion of the other party must be 
credited ; and this is agreeable to analogy. 
—(The same difference of opinion also obtains 
where, instead of hiring out, the acknow- 
ledger says that he had lent his horse to the 
other to ride on, or his house to reside in,— 
or, had given his garment to another to 
mend, or hire,—and had afterwards resumed 
the article, and the other declare it to be his 
property.—(Analogy would suggest, as has 
been already mentioned in the example of 
deposit) that the acknowledger, in these 
cases, has confessed his having taken and 
possessed himself of things which, however, 
he asserts to be his own property ; but which 
is denied by the person in whose favour the 
acknowledgment is made; whose assertion, 
as defendant, must therefore be credited.— 
‘Fhe reasons for a more favourable construc 
tion, in this particular, are twofold.—Frrsr, 
the establishment of the receipt, in cases of 
hire and of loan, is not admitted from itself, 
but from necessity (that 1s, from the neces- 
sity of answering the object of the contract, 
namely, the usufruct of the artic'e) ; and 
the effect is therefore restricted to the point 
of necessity. Hence the acknowledgment of 
hire or of loan does not involve the acknow- 
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ledgment of receipt, as in the case of a 
deposit —SeconbDLy, as in the cases of hire, 
loan, and residence, the possession of the 
person in whose favour the acknowledgment 
is made is established solely by the avowal 
of the acknowledger, his explanation of the 
nature of that possession must be admitted, 
It is otherwise in the example of deposit, 
since a deposit may be made without a deli- 
very ; as where, for instance, a peraon’s 
gown is blown, by the wind, into another 
person's house, in which case the gown re- 
mains a deposit with the owner of the house, 
although not formal delivery have been made. 
The author of this work observes, that the 
point upon which the difference between the 
cases of hire, loan, or residence, and that of 
deposit (as before explained) turns, is not 
that the word take is recited in the latter 
and not in the former cases; because this 
word is used by Mohammed, in the case in 
question. in the Mabsoot, treating of acknow- 
ledgments ;—but that it rests upon the two 
reasons for a favourable construction of the 
law in this particular, as recited above. 

If a person says “I have received from 
such a person his acquittance, of a thousand 
dirms which he owed me,’’—or, ‘‘I lent 
such a person a thousand dirms, and have 
received back the same,’’—and the other 
deny the previous existence of the debt, our 
doctors are, in that case, unanimously of 
opinion that the assertion of the person in 
whose favour the acknowledgment is made 
is to be credited: because a debt must be 
discharged by means of a similar ; and this 
cannot otherwise be accomplished than by 
the creditor’s receiving a portion of the 
debtor’s property, equivalent to the debt, 
in such a manner as may induce responsi- 
bility. The acknowle icer, therefore, in 
saying that he had received from the other 
an acquittance of the debt with that other 
owed him, confesses a circumstance which 
is a cause of responsibility; and he after- 
wards claims the right of property in the 
same, in virtue of its having been given to 
him in exchange for his debt, which is 
denied by the other; he therefore stands 
as defendant, and his assertion must con- 
sequently be credited. It is otherwise in 
assertions of hire, loan, or residence, be- 
cause the thing seized, in those instances, is 
an dentic article, for which the acknow- 
ledger claims the hire, or so forth : there is 
therefore an evident difference . between the 
cases. 


Case of dispute with respect to immovable 
property.—IF a person acknowledge that 
another has cultivated a particular piece of 
land, or built a particular house, or planted 
grapes ina particular orchard, the said land, 
house, or orchard being in the possession of 
the acknowledger, and the person in whose 
favour he acknowledges claim the property 
of these things, and the acknowledger, on 
the other hand, declare them to be his own 
property, and that the other, in the cultiva- 
tion, building, or planting, had only acted 
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by his desire, as his assistant or as his 
hireling—in that case the assertion - of the 
acknowledger must be credited, according 
to all our doctors; because he does not 
make an acknowledgment of the possession 
on behalf of the other, but merely of the 
above-mentioned acts as performed by that 
other, and these do not argue a right of pos- 
session, since the person in whose favour the 
acknowledgment is made might haw law- 
fully performed these acts upon things that 
were in the possession of the acknow edger. 
The case, therefore, is the same as if a per- 
son were to declare that a particular tailor 
had sewed his garment for half adirm. but 
that he had not received the garment from 
the tailor; and the tailor claim the pro- 

rty of the garment: for there the acknow- 
edgment so made is not supposed to allude 
to the possession on the part of the tailor, 
and therefore the assertion of the acknow- 
ledger is credited ; and so also in the case in 
question. It is otherwise if the acknow- 
ledger say that ‘‘he has received possession 
from the tailor ;’’ for concerning that case 
there is a disagreement amongst our doctors, 
similar to what has been described. 


CHAPTER III 


OF ACKNOWLEDGMENT MADE BY SICK 
PERSONS, ® 


Debts acknowledged on a deathbed (without 
assigning the cause of them) are preceded by 
debts of every other description.—Ira person, 
in his last illness, acknowledge a debt, as 
being due to another and he also owe other 
debts contracted during health, or debts con- 
tracted during his sickness for known causes 
(such asthe purchase or the destruction of 

roperty, and of which proof may be obtained 
by other means than though his acknow- 
ledgment, or be indebted to his wife married 
during his sickness, for her Mihr-Misl (or 
proper dower),—all these debts so contracted 
during health or sickness have a preference 
to that other which he so acknowledges 
during his sickness, and of which the cause 
is unknown, Shafei maintains that the debts 
of the healthy and the sick are alike valid, 
since acknowledgment, which is the cause of 
both, is in both instances equal, inasmuch 
as it is derived from the understanding. 
Debt, moreover, and the responsibility of the 
person to which the obligation relates, are 
capable of comprehending the rights ofa 
variety of persons. An acknowledgment of 
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*By sick persons, throughout the whole of 
this chapter, is meant such as are effected 
with a mortal disorder.—(The analogical 
principle on which the law upon this head 
proceeds is set forth in treating of the divorce 
of the sick.—See Vol I., p. 99.) 


debt, therefore, resembles the settlement of 
a contract of purchase or of marriage ;—that 
is to say, if a sick person purchase goods, and 
remain indebted for the price,—or marry on 
a proper dower, and remain indebted for the 
same,——debts so contracted are upon an equal 
footing with debts contracted during health ; 
and so also in the case in question.—The 
argument of o: r doctors is that acknowledg- 
ment is not valid when it tends to prejudice 
the right of another; and the acknowledg- 
ment of a sick person does induce this 
consequence, since the rights of the creditors 
of debts contracted during his health are 
connected with his property, inasmuch as 
they may seize it for the payment of what is 
owing to them ;—whence it is that deeds of 
a gratuitous or benevolent nature are not 
allowed, in a sick man, beyond the extent of 
a third of his estat:.—It is otherwise with 
respect tO marriage on a proper dower,” as 
marriage is one of the most essential wants 
of a sick person, since in the same manner as 
man is impelled to his own preservation so 
also is he impelled to the’ propagation of his 
species.—It is otherwise. also, with respect 
to the purchase of property f.r an equivalent 
price ; because the right of the creditors is 
connected with the substance of the property 
and not with the form of it; and in an 
instance of purchase the substance is extent. 
—During health, moreover, the right of the 
creditors is connected with his person, not 
with his property, since whilst he isina 
‘condition to acquire property, it is supposed 
that the property will increase :—a state of 
sickness, on the contrary, is a state of 
inability, and therefore the right of the 
creditors is then connected with his pro- 
perty.f 

OsjecTion,—If the connection of debts 
contracted during health, with the property 
of the sick person, be a bar to the obligation 
of other debts, because of the priority of the 
former, it follows that if a sick person, 
having made an acknowledgment in favour 
of a person, should afterwards make an 
acknowledgment in favour of another, it is 
not valid, because the first acknowledgment 
is preferable, as being connected with his 
property ; whereas, according to law, they 
are both valid 

Repry.—The whole period of sickness is 
considered as one and the same, because the 
whole of it is a time of restriction, and 
therefore one part or period of it is the same 
as another.—It is otherwise with respect to 
health, as health is not a period of restric- 
tion, and therefore deeds are then lawful, 
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*That is to say, without any p rticular 
specification of a dower : for if a sick person 
marry upona specified dower, the agreement 
holds to the extent only of one-third of his 
whole property. 

+What is here said merits some attention, 
as it elucidates a very important point in the 
laws of property. 
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whereas, sickness being a time of restriction, 
many needs are then unlawful. 

It is to be observed that debts contracted 
during sickness, of which the cause of the 
obligation is known, are preferable to debts 
of sickness which are supported merely upon 
acknowledgment; because the former are 
free from suspicion It is also to be observed 
that debts of sickness, of which the ciuse 
is known, are upon a foot of equality with 
debts of health, neither having a preference 
Over the other ;—a debt of a proper dower, 
because of the necessity for marriage ; and 
debts contracted on account of purchase, or 
of a loan, because of the existance of an 
equivalent.—The right of the creditors, 
moreover, is ccnrected merely with the sub- 
stance; and as, inthe establishment of these 
debts, there is no doubt or suspicion, they 
are therefore ona foot of equality with debts 
of health. 

A dying person cannot concede anv specific 
property by acknowledgment.—Ir a sick 
person make an acknowledgment in favour 
of any person, of scmething he holds in his 
hand. such acknowledgment is not valid, 
because of the injury it induces to the 
tical whose right is connected with that 
thinz, 

Nor make a partial discharge of his debts 
(excepting those contracted during his ill. 
ness).—It is not lawful for a sick person to 
discharge the debts of part of his creditors, 
because such partial d echarge is a destruc- 
tion of the right of the others; and in this 
respect the creditors of health and of sickness 
are upon an equality :—excepting, however, 
where the sick person res‘ores something he 
may have borrowed during his sickness. or 
pays the price of something he may have 
purchased during his sickness; and the 
obligation admits of being proved by wit- 
nesses :—in other words, if a person borrow, 
during his last illness, a thousand dirms, 
and keep the same by him, or purchase any- 
thing with them to that value, and after- 
wards repay the loan, or pay the price of the 
purchase, it is lawful, where it admits of 
being proved by evidence, because these 
payments are attended with no injury to the 
creditors, as the acknowledger has obtained 
an equivalent for what he pays. 

A debt acknowledged upon a death-bed is 
discharged after all other debts.—Ir, after the 
discharge of the’ whole of the preferable 
debts, there still remain some property of 
the sick man’s estate,* such residue must 
be applied to the discharge of the debts 
acknowledged during his sickness; because 
such acknowledgments were in themselves 
valid, and having been annulled merely from 


one 


“This case supposes a disribution of the 
effecte of the acknowledger, after his decease; 
and the term sick man is applied to the 
defunct, in this instance, merely to dis- 


tinguish him, as having acknowledged debts 
whilst he was sick of a mortal illness. 
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en e a aa eR a ee ee 
“a regard to the rights of the creditors, they 


resume their original validity when the bar 
to their operation is removed. 

If there be no other debts. it is discharged 
p evious to the distribu'ion of the inheritance. 
—-The acknowledgments of debt, by a sick 
person who does not owe any debts of health, 
are valid, as they occasion no injury to 
others.—In such case, also, the said debts 
ar: preferable to the claims of the he.rs ; 
because Omar has said, ''whenever a sick 
p-rson acknowledges debts, they must be 
considered as obligatory, and discharged from 
his cffects.’’—Besides, the discharge of his 
debts isa matter of necessity : and the right 
of the he rs is connected with his estate on 
the sole condition of its teing free from 
incumbrance; whence ; it is that the discharge 
of the fun-ral expenses precedes the right 
of the heirs, as that is also a matter of 
necessity. T 

An acknowledgment in favour of an heir is 
not valid, unless admitted by the co-heirs.— 
ÍF a sick person make an acknowiedgment 
in favour of any of his heirs, it ıs not valid, 
unless it be verified by the other heirs.— 
Shafei, in one report of his opinion upon this 
point, says that itis valid ; because acknow- 
ledgment is the manifestation of an estab- 
lished right; and the probability is that the 
acknowledger has spoken truth, since reason 
forbids falsehood, more particularly in time 
of sickness. —Besi es, as religion and justice, 
when joined to reason, must restrain a man 
from falsehood, the acknowledgment of a sick 
person in favour of his heir is like an ac- 
knowledgment in favour of a stranger ;—or, 
like an acknowledgment in favour of an addi- 
tional eir—-(as if a person should acknow- 
ledge that ‘‘a particular person is his son, 
—which acknowledgment is valid, notwith- 
standing it diminish the rights of the other 
heirs) ;—or, like an acknowledgment of the 
destruction of a deposit, the property of an 
heir (as where, for instance, a person lodges 
a deposit of one thousand dirms, during either 
health or sickness, with his father, in the pre- 
sence of witnesses, and the father afterwards, 
whilst dying, acknowledges that he had de- 
stroyed the deposit of his son,—in which case 
the acknowledgment, is valid, and the person 
in whose favour it is made is entitled toa 
thousand dirms from the estate of the acknow- 
ledger, although it diminish the right of the 
heirs ;—and so also in the case in question].— 
The arguments of our doctors upon this point 
are threefold.—First, the Prophet has said 
“there is no legacy tO an HEIR, and no ac- 
knowledgment of a pest in favour of an 
HEIR.’ —SECONCLY, 78 the right of the heirs 
is connected with the property of a person in 
his last sickness (on which account he 18 ey 
permitted, at that period, to do any deed o 
ratuity or affection), an acknowledgment in 
eee of some of the heirs is invalid, as 
being prejudicial to the right of Pea 
THIRDLY, as the sick person, in his last i 
ness, is above the want of his property, ane 
as affinity is the cause of connection the right 
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of the whole of the heirs with the property, 
when the want of it no longer exists in the 
sick person, it follows that at such period an 
acknowledgment in favour of a part of them 
must be an injury to the whole. This con- 
nexion, however, does not operate with respect 
to strangers because of the necessity the sick 
man was under, during he.lh, of entering 
into concerns® with them; for many of the 
concars of the sick (such as purchase, sale, 
and the like) are entered into with strangers 
during heath; and if their acknow:edgment 
of these during th ir sickness were not valid, 
peopl 2 would be cautious of dealing with them 
during their health, and their affairs would 
of consequence s:.ffec.—Such an acknowledg- 
ment, therefore, is preferable to the claims of 
the heirs—It is to be observed that the con- 
nexion here mentioned does not operate to 
the destruction of a sick man’s acknowledg- 
ment of percentage, by which an additional 
heir is occasioned ; because the sick man also 
is necessitous inthis particular, as percentage 
exists after death, and a man is held to con- 
tinue in existence, after death, in the person 
of his offspring ; whence parentage is one of 
the wants of the dead. l 

And soalso ofan acknowledgment in favour 
of a part of the heirs.—Ira sick man make 
an acknowledgment in favour of part of his 
heirs, and the others verify the same, such 
acknowledgment is valid, because of the re- 
moval of the only obstacle, namely, the con- 
nexion of the right of the other heirs with his 
property, which they themselves relinquish, l 

The acknowledgment of a dying person in 
favour of a stranger is valid, to the amount of 
the whole estate.—-Ir a sick person make an 
acknowledgment in favour ofa stranger, it is 
valid, although it be tantamount to the whole 
of his property.—because Omar has said “the 
acknowledgment of debt bya sick person is 
valid ; and the debt is due from the whole of 
his estate ‘'—(as before quoted).—Analogy 
would suggest that the acknowledgment does 
not operate in a degree beyond the third of 
his property ; as it is in that degree only that 
the Law admits of the deeds of a sick man 
with regard to his property.—Our doctors, 
however, remark upon this that as the acts of 
a sick person are valid with respect to a third 
of his property, it folows that the acknow- 
ledgment of a sick person is valid in the same 
proportion; and it then becomes valid with 
respect to the remaining thirds also ; because, 
upon the sick person acknowledging one third 


ot his property to belong to another, it be- 
comes from that moment the property of that 
other ; and as the remaining two third then 


from the whole of the property of the acknow- 
ledger, he may lawfully make an acknow- 
ledgment of one third of it, and so on, 
until nothing remain. 

Osjection.—It would hence apoear that 


*Arab, Moalikat ; meaning concerns of a 
suspended nature,—such as purchase with a 
suspension of payment of the price, and so 
forth. 


bequest to the extent of the whole property 
as also valid. 

Repty.—In bequest, the third of the estate 
does not become the property of the legates 
until after the death of the testator ; and ac- 
cordingly, they cannot claim their legacies 
before that event It is otherwise with re- 
spe:t to an acknowledgment of bebt, as the 
person in whose favour the acknowledgment 
is made becomes immediate proprietor.— 
There is therefore an evident distinction 
between the cases. 

But it is annulled by a subsequent acknow- 
ledgment of the stranger being his son.—Ir 
a sick person make an acknowledgment in 
favour of a stranger, and afterwards declare 
that “he is his son,” the parentage is estab- 
lished accordingly, andthe acknowledgment 
is null.—If, on the contrary, a sick person 
make an acknowledgment in favour of a 
strange woman, and afterwards marry her, 
the acknowledgment does not become null- 
The difference between these two cases is 
that, in the former upon the sick person 
declaring the other tobe his son; his parent- 
age is established in the acknowledger from 
the instent of coazeption in the mother's 
womb; whence it is evid:nt that the person 
in whose favour the acknowledgment was 
made was the heir of the acknowledger at 
the period of his acknowledgment ; and con- 
sequently, that he has made an acknowl:dg- 
ment in favour of his ownson, which is in- 
valid of cours:.—It is otherwise with respect 
to marriage; for, as the relationship pro- 
duced by that takes piece only from the 
time of contracting it, it follows that the 
women was not the acknowledger’s heir at 
the time of the acknowledgment ; and con- 
sequently, that his acknowledgment in her 
favour remains valid. 

Case of acknowledgment in fuvour of a 
repudiated wife.—Ir a sick person repudiate 
his wife by three divorces, and then make 
an acknowledgment of debt due to her, and 
die, she is in that case entitled to which- 
ever of the twoclaims (namely, her portion 
of inheritance, or the amount of the debt 
acknowledged) may be th: smallest.—The 
reason of this is that both the woman and the 
man are inthis case liable to suspicion ; for 
as the edit, or term of probation was not 
expired, the woman, after his death, is an 
heir, and an acknowledgment in favour of 
an heir is not valid,—Hence there is possis 
bility that the woman may have requested 
her divorce as the means of her acquiring a 
right to the acknowledgment; and that the 
husband may have divorced her with the 
view of giving her more than she was entitled 
to as an heir. As, therefore, both husband 
and wife are liable to suspicion, the smallest of 
the two claims is decreed to the woman, since 
concerning that there cən be no suspicion.t 


* Before the expiration of her edit. 

tSee this treated of at large under the 
head ‘i the divorce of the sick. (Vol. 1. 
p. 99 
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Miscellaneous Cases, 


Acknowledgments of parentage with re- 
Sepect to infants —Ir a person acknowledge 
the parentage of a child who is able to give 
an account of himself, saying, ‘‘this is my 
son,’’ and the ages of the parties be such as 
to admit of the one being the child of the 
other, and the parentage of the child be not 
well known to any person, and the child him- 
self verify the acknowledgment, his parent- 
age is established in the ack owledger, 
although he [the acknowledger] be sick ; 
because the parentage in question is one of 
those things which affect the acknowledger 
hims.if only, and no other person —:t is made 
a condition, in this case, that the ages of the 
parties be such as to admit ot the relation 
of parentage ; for if it were otherwise, it is 
evident that the a-:knowledger has spoken 
falsely.—It is also made a conditicn that 
the parentage of the boy be unknown; for 
if he be known to be the issue cf sone other 
than the ackowledger, it necessarily follows 
that the acknowledgment is nu!l It is also 
made a conditicn, that the boy verify the 
acknowledgment ; because he is conside:ed 
as his own master, as he is supposed able to 
give an account of himze f.—It were other- 
wise if the boy could not explain his con- 
dition ; for then the acknowledgment would 
have operated without his verification.—It 
is to be observed that the acknowleJgment, 
in this instance. is not rendered null by sick- 
ness ; because parentage is an original and 
not a supervenient want. By the establish- 
ment of the parentage, therefore, th: boy 
becomes one of the acknowledger’s heirs, in 
the same manner as any of his other heirs 

Acknouledgments with respect to parents, 
children, and patrons, are valid.—lr a per- 
son acknowledge his parents or his son (as if 
he should declare that '' a certain man is his 
father,” or, that “a certain woman is his 
mother,” or, that ‘‘ a certain person is his 
son,’ —and the ages of the parties admit of 
those relations),—or, if a person acknowledge 
a particular woman to be his wife, or a par- 
ticular person to be his Mawla (that is, 
either his emancipator, or his freedman),— 
in all these cases the acknowledgment is 
valid, as affecting only himself, and not any 
other.—In the same manner, also, if a 
woman acknowledge her parents, or her 
husband, or her Mawla, it is valid, for the 
same reason.—A woman’s acknowledgment 
of a son, however, is not valid, as such 
acknowledgment affects her husband, in 
whom the parentaga is established: her 
acknowledgment of a son, therefore, is not 
valid, unless the husband confirm her decla- 
ration (as the right appertains to him), or, 
that it be verified by the birth being proven 
by the evidence of one midwife, which 
suffices in this particular.--(Concerning the 
acknowledgments made by women of their 
children, there are various distinctions, as set 
forth at large in treating of claims ) 
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If confirmed by the parties.—Ir is to be 
observed that in all these cases the confir- 
mation of the party concerning whom the 
acknowledgment is made is requi ite, ex- 
cepting in the acknowledgment with respect 
to a child, when so young as not to be able 
to give any account of Limself.—It is also to 
be observed that the confirmation concerning 
parentage is valid, although made after the 
death of the acknowledaer: because the 
relation of parentage exists after death —In 
the same manner, also, the ‘confirmation of 
a wife after the death of her husband, is 
valid ; because the edit is one of the effects 
of marriage ; andthat exists after the death 
of the husband, whence it may be said that 
the marriage itself endures in one shape; 
and therefore the confirmation of the wife 
after the death of her husband, is valid —So 
also (in the opinion of the two disciples) the 
confirmation of the husband is valid, after 
t'e death of the wife ; because inheritance, 
which is one of the effects of marriage, 
exists after the death of the wife; whence 
the marriage itself endures, in one shape ; 
for which reason his confirmation is valid. 
— According to Haneefa the confirmation of 
the husband is not valid, because the mar- 
riage expires upon the death of the wife; 
on which account it isnot lawful for a hus- 
hand to wash the body of his wife after her 
death —In regard to the assertion of the 
two disciples, that "the marr age endures, 
in one shape. after the death of the wife. 
because of inheritance,” it is not admitted ; 
for the i:-heritance,’’ dces not take place until 
after death, and was therefore a noncntity 
at the time of the acknowledgment.—Now a 
confi,mation, in order to be valid, must be 
directed to the period of the acknowledg- 
meat: and as, that perod, the inherit- 
ance did not exist, it is therefore invalid. 

The acknovledgment of a dying person 
with respect to an uncle or brother, entitles 
them to inherit (if he have no other heirs), 
but does not establish their parentage.—IF a 
person acknowledge an uncle or a brother, 
such acknowledgment is not credited, so far 
as relat s to the establishment of the parent- 
age, because of its operating upon another 
than the acknowledger. If, therefore, the 
acknowledger have a known heir, whether 
near or remote, the whole of the inheritance 
goes to hi ,and not tothe person in whose 
f vour the acknowledgment is made, since 
the parentage not having been established 
on the part of the acknowledger, no obstacle 
can thence arise to the inheritance of a 
known heir.—If, however, the scknowledger 
have no other heir, the person in whose 
favour he makes acknowledgment: is im that 
case clearly entitled to the inheritance, as 
every person has full power over his estate 
when he has no heirs; whence it is that a 
person may bequeath the whole of his pro- 
perty in legacy, provided he have no heirs. 
The person in whose favour the acknow- 
ledgment is made is therefore in this 
case entitled to the whole of the pro- 
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perty. although the parentage;be not proven, 
(that is, although he be not admitted to be 
the brother or uncle of the acknowledger); 
as that would tend to affect another, namely. 
the father or grandfather of the acknow- 
ledger.*—It is to be observed that the ac- 
knowledgment, in this case is not in reality 
a legacy ; because, ifa man should acknow- 
ledge a particular person to be his brother, 
and afterwards bequeath the whole of his 
property to another, the legatee would in 
that case be entitled only to one third of the 
whole of the property ; whereas, if the ac- 
knowledygment had been in reality a legacy, 
the person in whose favour the acknowledg- 
ment is made, and the legatee, would in that 
case share the whole of the property equally 
between them. The acknowledgment, how- 
ever, is equivalent to a legacy, on this 
consideration, that the person in whose 
favour it is made is entitled to the property 
merely because of the declaration of the 
acknowledger, and not from any other cause 
whatever, as in bequest : for which reason, 
if a sick man should acknowledge a certain 
person to be his brother, and this person 
confirm the same; and the acknowledger 
afterwards deny his right of inheritance, 
and bequeath the whole of his property to 
some other, the legatee is entitled to the 
whole of his estate;—or, that, if he should not 
bequeath his property to another, the whole 
of his estate goes to the public treasury ; 
because retraction is in this case valid, for 
this reason, that the parentage, which annuls 
the vey of the acknowledgment, is not 
established. 

The acknowledgment of a brother, by the 
heir, entitles to inheritance, but does not 
establish parentage.—IF a person die, and 
his son acknowledge another to be his 
brother, the parentage of the person in 
whose favour the ackgowledgment is made 
is not established, but he is entitled to a 
share in the inheritance with the acknow- 
ledger :—because the acknowledgment in 
question involves two consequences ; namely, 
the establishment of the parentage, which, 
as affecting another, does not take p!ace,— 
and the participation of the acknowledgee 
in the property, which, being a power he 
possesses, as affecting himself only, does 
therefore take place.—In the same manner 
as where a purchaser acknowledges that the 
slave he has bought had been emancipated 
by the seller, in which case the acknowledg- 
ment (so far as it relates to the seller) is not 
to be credited; and on this account the 
buyer is not entitled to retake the purchase- 
money from the seller:—the acknowledg- 
ment, however, is credited so far as it relates 
to himself, and thefore the slave is free. 


eat 


* Because, if he were admitted to be 
actually the uncle or the brother of the 
acknowledger, that would induce, in bis 
favour, a claim of inheritance from them 
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Case-of acknowledgment ;- made~by—a7 co- 
heir, of the partial payment of a debt owing 
to the person from whom the inheritance 
descends.—Ir a person, to whom a debt is 
owing by another of one hundred dirms, 
should die, leaving two sons, and one of 
these acknowledge that his father had 
received payment of fifty dirms of the said 
debt, in that case the acknowledger is not 
entitled to any thing; and the other is 
entitled to the remaining fifty dirms; be- 
cause, as the acknowledger has here made 
an avowal which operates upon himself, his 
brother, and the deceased, it is therefore 
valid only so far as it relates to himself, and 
not with respect to any other; for his a - 
knowledgment that the deceased had received 
fifty dirms of the debt, is equivalent to an 
acknowledgment that the deceased owed 
fifty dirms, since the receiving payment of 
a debt cannot be established but by the 
receipt of a thing involving responsibility 
—(that is to say, by the receipt of a thing 
which induces responsibility on the ‘receiver. 
so as that this responsibility may stand as a 
debt against him, and that then a mutual 
liquidation may take place. by the op osi- 
tion of the debt of one to the debt of the 
other).—Upon the other brother, therefore, 
contradicting the acknowledgment, the debt 
which it in co! s2quence established upon 
the deceased, is opposed to the share of the 
acknowledger, in conformity with the tenets 
of our doctors; for with them it is an 
established tenet that if one of the heirs 
acknowledge a debt due by the deceased. 
and the other heirs contradict the same, the 
debt is in that case charged to the share of 
the acknowledger.—In short, both brothers 
agree in this, that the sum to be received 
by the brother who is not the acknowledger 
(namely, fifty dirms) appertains equally be- 
tween them.—it is to be considered, how- 
ever, that if the acknowledger were to take 
the half from his brother upon his receiving 
payment of these fifty, he would then take 
it from the debtor; and the debtor again, 
would take the same from the acknowledger ; 
which revolution would be totally useless ; 
and this is the true meaning of the Der, or 
revolution, as mentioned in the Hedaya. 
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BOOK XXVI. 
OF SOOLH, OR COMPOSITION 


Definition of the term.—sooLH, in the 
language of the Law, signifies a contract 
by means of which contention is prevented 
or set aside, The essentials (or pillars of 
it are declaration and acceptance; and the 
conditions of it, that the subject of the com- 
position (that is, the thing with relation to 
which the contract is formed) be property ; 
and also, that it be defined, provided there 
be a necessity for seision, but not otherwise.~ 
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Thus ifa ‘person claim some degree of right 
in a house belonging to another,—and that 
other claim some degree of right in a shop 
belonging, to this person, and they come to a 
compromise, by relinquishing their respec 
tive rights in favour of each other, such 
compromise or composition is valid, although 
they should not have explained the extent 
of their right ; since ignorance with respect 
toaclaim which is to be annulled is nota 
cause of contention. 

. Chap. 1.— Introductory. 
Chap. II.—Of gratuitous or 
Compositions; and of the appoint- 
ment of Agents for Compositions 
Chap. I1l.—Of Compositions of Debt. 


CHAPTER I. 


voluntary 


Composition may be made in three modes— 
with acknowledgment, under silence, and 
after denial.—Compusition is of three kinds 
or o T Composition with ac- 
KNOWLEDGMENT (as where the defendant 
acknowledges the right of the plaintiff, and 
then compounds it for some other thing) : 
Il. Composition under s1LENce (as where 
the defendant neither acknowledges nor de- 
nies the claim) : and, III. Composition after 
DENIAL.—All these descriptions of composi- 
tion are lawful ; because God says, in the 
Koran, ‘COMPOSITION iS LAUDABLE ;” and 
this ordinance being absolute, necessarily 
includes all these species of it ;—and also, 
because the Prophet has said “every com- 
position is lawful amongst MussuLMan, 
excepting such as renders lawful what is 
unlawful, or renders unlawful what is law- 
ful,’’—Shafei maintains that compositions 
after denial or under silence are unlawful, 
because of the above tradition ; for in these 
two cases it necessarily follows that what is 
unlawful becomes lawful, and what is lawful 
becomes unlawful, since the thing given in 
composition was, previous to the conclusion 
of the contract. unlawful to the giver, and 
lawful to the receiver; but afterwards be- 
comes the reverse, Besides, in both these 
cases, the defendant gives property for the 
removal of contention ; and this is bribery.— 
The arguments of our dcctors, in support of 
their opinion upon this point, are threefold. 
First, the texts of the Koran, as above 
quoted. SgconpLy, the first part of the 
above tradition concerning the Prophet, com- 
prehends both the cases in question ; whereas 
the latter part applies solely to a composi- 
tion which renders lawful something in it- 
self originally unlawful, such as wine ;—or, 
which renders unlawful something that in 
itself was originally lawful ; as where a 
man agrees with a wife, fora certain con- 
sideration, not to have carnal connexion 
with another of his wives. Tuirp.Ly, com- 
Position after denial, or under silence, is a 
composition in consequence ofa valid claim, 
and is therefore effectual, since the claimant 
receives the thing given in composition in 
lieu of a right of his own which in his 
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opinion was a just onc; and this is lawful, 
and the defendant, on the other hand, pays 
t to remove from himself a contenticn ;—and 
this also is lawful; because the object of 
property is self preservation ; not to giving 
of a bribe, with a view to remove oppression 
from himself, is lawful in the giver. Besides 
this cannot be strictly termed a bribe, asa 
bribe is what is taken by the receiver for 
the reason assigned by the giver, whereas 
here it is otherwise, for the giver gives it 
in order to prevent contention, and the re- 
ceiver takes it because in his opinion it is 
his lust right. 

Composition by a concession of property 
for property is equivalent to sale,—IN a 
composition made after acknowledgment, all 
the effects of sale take place, provided it be 
ac imposition of property for property ; be- 
cause it then corresponds, in its nature, with 
sale, which is an exchange of prop rty for 
prcperty by mutual consent of the parties ;-— 
whence it is that; if it relate to land, it 
admit of the right of Shaffa; and also, 
that the consideration may be returned on 
account of a defect ; and that the conditions 
of inspection and of option exist with respect 
to it 

And is rendered invalid by an tgnorance 
of the thing to be given in composition .-- This 
species of composition therefore. is rendered 
invalid by an ignorance of the consideration 
for the composition, as such ignorance may 
be a cause of contention, whereas an igno- 
rance of the subject of the composition 
cannot afford any cause of contention, as 
that merely ceases (in consequence of the 
co nposition), whence there is no occasion 
for taking possession of it.—It is, more- 
over, a condition, that the defendant be 
competent to make good the amount of the 
consideration in question. 

Composition by a concession of usufruct is 
equivalent to hire.—Ir, however, compo- 
sition be a stipulation of usufruct in lieu of 
property, then the laws and rules incident 
to hire take place with regard to it; because 
the characteristic of hire (namely, an endow- 
ment with usufruct in exchange for property) 
exists in it. 

But the term of usufruct must be spect- 
fied.—And as, in contracts, regard is had 
tothe spirit of the agreement, it 1s also 
requis.te that the period of right to the 
usufruct be fixed — The composition 18 also 
rendered null by the decease of any of the 
parties during that term, because a compo- 
sition of this nature is a species of hire.f 

Compositions after denial are equivalent to 
an exchange with respect to the plaintiff, but 
not with respect to the defendant.—Composi- 
TIONS subsequent to denial are, with respect 
to the defendant, equivalent to an atonement 


*That is during the term of usufruct. 

+A contract oO hire is rendered null by 
the demise of either of the contracting par- 
ties during its term. 
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for an oath®*—and subsequent to silence, 
they stand (with respect to him) merely as a 
removal of strife ;—but they do not stand as 
a mutual exchange, with respect to him, in 
either case.—With respect to the plaint'ff, 
on the contrary, they are in the nature ofa 
mutual exchange ; because the plaintiff ac- 
‘cepts the compcsition in lieu of an atticle which 
in his belief washis right; and one contract 
may lawfully bear different interpretations 
with regard to the two parties, in the same 
manner as the dissolution of sale ıs an an- 
nullment of the contract with respect to the 
seller and purchaser, but with respect to 
others, a new sale. ‘The reason of a compo- 
sition after denial standing, with respect to 
the defendant, as an atonemcnt for an oath 
is obvious ;—and it stands efter silence asa 
mere removal of strife. because silence ad- 
mits of two suppositions, namely, acknow- 
ledgment or denial, and hence, with respect 
to the composition in question being a con- 
tract of exchange, there is a doubt: and, In 
consequence of this doubt it cannot be es- 
tablished as an exchange with respect to the 
defendant. 

The concession of a house by a composition, 
does not induce a right of Shaffu.—If a person 
claim a house from another. and that other 
either deny the claim, or remain silent, but 
afterwards compound the matter with the 
claimant for a certain amount, in that case 
the right of Shaffa does not operate with re- 
spect to that house ; because the defendant 
receives it as his original ‘night, and not in 
virtue of exchange; since he gives the 
amount of the composition to the plaintiff 
merely to put an end to the contention. 

OsjecTion.—Although the defendant, in 
his own belief, receive the house as his ori- 
ginal right, and pay the composition to put 
anend to the contention, yet the plaintiff 
believes that he receives the composition in 
lieu of the house, and therefore (on the 
grounds of the belief of the plaintiff) the right 
of Shaffa ought to operate. 

Repity —The belief of the plaintiff has no 
effect upon the defendant, since aman is 
judged by his own belief, and not by that of 
other. 

But Shaffa is induced by the uct of giving 
a house in composition —It is otherwise where 
a house is given in composition (as where, 
for instance, a person claims some property 
from another, and that other, after denying 
the right, or remaining silent, compounds 
the claim by giving up a house); for in tl is 
case the right of Sh.ffa takes place, as the 
plaintiff receives the house in exchange for 
his property ; and the composition is there- 
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Supposing him (as defendant) to have 
aworn to the fallacy of the plaintiff’s claim ; 
in which case, if he afterwards enter into a 
composition with the plaintiff, ıt is evident 
that he swore falsely, and consequently, 
that atonement or expiation is due for his 
prejury. 
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fore, with respect to him, a contract of 
exchange (for which reason the right 
Shaffa operates upon his own acknowledg- 
ment, notwithstanding the defendant contra- 
dict him).—It is therefore the same as if he 
were to declare that ‘‘he has purchased the 
house from the defendant,’’—and the defen- 
dant deny the same; in which case the gight 
of Shaffa operates ; and so alsoin the case in 
question. 

Casein which part of the thing givenin 
camposition must be restored—If a person 
claim something from another, and that other, 
having acknowledged the claim, compound it 
with the plaintiff for something else ; and it 
afterwards appear that the thing claimed 
was in part the property of another,—in that 
case the defendant is entitled to take back 
from the plaintiff a part of the thing given 
in composition, proportionate to that part of 
the art cle claimed, which afterwards proved 
the property of another, because the compo- 
sition in this case is, like sale, a contract of 
exchange with respect to both parties: and 
such is the law in salz, when a part ofa 
thing sold proves the property of another. 

If the comnosition be after denial or silence 
and the thing compounded for prove the right 
cf anothe:, the consideration must be returned 
and the plaint:ff must lay his claim against him 
who has the right. —If a person claim a thing 
from another, and that other either deny tt 
or remain silent, and then comoound with 
the plaintiff from some other article, and it 
afterwards appear that the thing claimed is 
the right of another and not of the plaintiff 
in that case the plaintiff must prefer his 
demand against the person who claims the 
right, and return to the defendant whatever 
he may have received from him in composie 
tion; because the defendant gave his pro- 
perty merely for the purpose of removing 
contention ; but when, afterwards. it appear 
that the thing claimed is the orvuperty of 
another, it becomes evident that he was not 
liable to a contention with the plaintiff, 
Hence he is entitled to take back the article 
given in composition, as a condition on 
which he give it (namely, a right to detain 
in his possession the subject of the claim) is 
rendered void. 

And the same proportionably. where any 
part of it proves the property of another,—IF 
on the other hand, a part, only, of the thing 
claimed prove the rig‘t of another, the 
plaintiff must in that case return to the de- 
fendant a proportionate part of the thing 
given in composition and make a demand 
for the same upon the person possessing the 
right ; because the intent of the defendant 
does not comprehend that proportion. 


If the thing given in composition after ac- 
knowledgment, prove the right of another, it 
must be restored, and the plaintiff is entitled 
to an equivalent from the defendant.—l¥ the 
thing given in composition prove the right 
of another, the plaintiff is in that case enti- 
tled toreceive from the defendant the whole 
amount of the composition, provided it be 
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after acknowledgment, as this species of 
composition is equivalent to sale (as was 
before explained).—If also, the right of 
another at are t3 part of the composition, 
the plaintiff is entited to a proportionate 
part of it, for the same reason. 

If this happen in composition after silence 
or denial, the plaintiff must claim from the 
defendant the article in  dispute,—If in a 
case of composition after silence or denial, it 
appear that the whole ora part of the thing 
given in composition is the property of an- 
other, the plaintiff must prefer a claim against 
the defendant for the thing in dispute be- 
tween them, either wholly, or in part, as the 
case may be.—It is otherwise in case of 
sale after denial; as where, for instance, a 
person lays claim toa house, and the person 
upon whom the claim is made denies his 
right, but afterwards co npounds the matter 
by means of a slave, using. however, the 
word “‘sold’’ instead of ‘‘compounded,’’ a 
if he should say, "I have sold this slave for 
the said house;’’ for in that case, if the 
house afterwards prove to be the property 
of another, the plaintiff, instead of claim- 
ing, is entitled atcually to take the house 
from the defendant; because the defen- 
dant, in selling the slave for the house, does 
virtually acknowledge the house to be 
the property of the plaintiff :—contrary toa 
case of composition, as compositions are fre- 
quently made merely to remove contention 
—It is to be observed that, in case the thing 
given in composition be either lost or de- 
stroyed in the hands of the defendant, pre- 
vious to the delivery of it, the law is the 
same as where it proves the right of another; 
—that is, if the composition follow acknow- 
ledgment, the plaintiff is entitled to take the 
article claimed; or, if it follow denial or 
silgpce, he must prefer a claim for it against 
the defendant. 


A composition for an undefined part of a 
thing is not affected by the right of another 
afterwards appearing to a part of that thing. 
f a person claim a right in a house, with- 
out explaining the extent of it (such as a 
third, a forth, or the lke), and the de- 
fendant under this state of uucertainty, give 
him something in composition for his claim, 
and the right of another afterwards appear 
toa part of the house, the plaintiff is not in 
that case obliged to return to the defendant 
any part of the thing received in composi- 
tion, since itis possible that the right may 
relate to some other partof the huse, an 
not to that part which the plaintiff had 
claimed. It 1s different when the whole of 
the house proves to be the property of an- 
other ; for in that case the whole of the thing 
given in composition must be returned to 
the defendant; since it would otherwise 
necessarily follow that the defendant had 
received nothing in exchange for the thing 
he gave in composition ; and this is unlawful; 
as has been already explained under the head 
of sale. 

Composition in consideration of a part of 
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the subject is, invalid.—If a person claim a 
house, and the defendant compound the claim 
for a part of the house, composition is 
unlawful, because what the plaintiff receives 
is already his actual right, and the rest of 
his claim remains unsatisfied. There are 
two devices, however by which this com- 
position may be rendered lawful.—The one 
is, by the plaintiff adding a dirm to the share 
of the house ; in which case, the dirm is con- 
sidered as an equivalent for the remaining 
part of the claim:—the second is, by the 
p'aintuf exempting the defendant from the 
remaning part of the claim. 

Section. 

Disputes concerning property may be com- 
pounded —Compositions are lawful in claims 
of property ; for a composition (as was before 
exp.ained) being in the nature of a asale, it 
follows that whatever may be lawfully sold 
may also be lawfully compounded. 

And also claims of usufrut,—Compost- 
Titons are likewise lawful in claims of 
usurruct; as for instance, where a person 
prefers a claim, against the heirs of a per- 
sun deceased, to the usufruct of, or right to 
dwell in a particular house, in virtue of 
the bequest of the deceased ; in which case, 
if the heirs. having either denied or acknow- 
ledged the claim. should compound it with 
the plaintiff for something else, sich com- 
position is valid. The reason of this is that 
usufruct is considered as a prorerty, in a 
contract of hire, and so also in a case of com- 
position —for it ıs a general rule, to con- 
sider the composition as partaking of the 
nature of that contract to which it bears the 
nearest re emblance, in order to render it 
valid.—Thus, if the composition be of pro- 
perty for property, it is considered as a sale, 
because of its near resemblance to that con- 
tract—If on the other hand, it relate to 
usufruct, it is considered as a species of hire, 
because of its resemblance to it. 

Compositions are lawful in homicide — 
Compositions are lawful in case either o 
wilful or erroneous bloodshed.—They are 
lawful in the former instance, because Gop 
has said, “Ir A PORTION OF THE PROPERTY 
OF THE MURDERER, BEING A BELIEVER, BE 
OFFFRED, BY WAY OF COM POSITION, TO THE 
REPRESENTATIVE OF THE MURDERER, LET 
HIM ACCEPT THE SAME, —Which passage Ibn 
Abbas reports to have been revealed upon 
the subject of compositions for wilful blood- 
shed.—It is to observed that composition 
for wilful bloodshed resembles marriage, be- 
cause in both cases property 18 given without 
receiving property in return; acordine y 
whatever is capable of constituting a speceihc 
dower, is also capable of being given in com- 
pcsition for wilful bloodshed.— There is this 
difference, however, between marriage and 
the composition in question, that whenever 
the recital of the thing to be given in com- 
position is invalid (as where an animal is 
mentioned indefinitely, or cloths are recited 
without a specification of them), a Deyit os 
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fine of blood must be paid ;— because such is 
the rule in case of ‘bloodshed ; and an in- 
validity in the nomination does not prevent 
the remission of retaliation, in the same 
manner as it, does not prevent the validity 
of marriage. 

But if acceded to for an unlawful article, 
nothing is due—Ir, however, a composition 
of wire or pork be stipulated for wilful blood- 
Shed, nothing whatever is due; because 
neither of these articles are valuable pro- 
perty ; it is therefore understood t at the 
avenger of blood, in agreeing to receive a 
composition which is not property, has, in 
effect, remitted the retaliation ; and as, ina re- 
mission of the retaliation, no property is due, 
so neither isit in the case in question.-—In 
marriage, on the contrary, a Mihr- Mis! (or 
proper dower) is due in either case, (that is, in 
case of the invalidity of the recital,—or, where 
the dower is stipulated to be paid in wine 
or pork); because the dower is one of the 
essential requisites of marriage, and is there- 
fore due in Law, although no recital should 
have been made of it. It is to be observed 


that as the crime expressed in this case of 


composition ts absolute, it relates both to the 
members of the body, and to the body itself 
that is to say, the Iife.—It is also proper to 
observe that, although compositions for wil- 
ful bloodshed be lawful, as above related, yet 
it is otherwise with respect to compositions 
of property for the right of Shaffa (by a 
person receiving property from a purchaser, 
in composit.on for his right of Shaffa, which 
is invalid, because the proprietor of the right 
of Shaffa has no absolute property from it, 
but merely a right to become proprictor if he 
please until, therefore, he become the pro- 
prietor, he has noright to compound for it. 
—Retaliation, on the other hand, means a 
right of property in the subject, with respect 
to the action: in other words, the heir or 
representative is proprietor of the subject so 
far as relates to the action, inasmuch as he 
has a right to take retaliation, and may con- 
sequently, if he choo e, receive a composi- 
tion for not taking of it ' in opposition to the 
case of Shaffa.—Now, since a composition of 
roperty for the right of Shaffa is invalid, ıt 
ollows that nothing is on that acccunt due 
from the purchaser, and that he right of 
Shaffa is lost, in the same manner as ina 
case of non-opposition or silence.—Bail for 
the person is also like the right of Shaffa, 
and therefore nothing is due in case of a com- 

sition of property for it —With respect, 
owever, to the annulment of the bail, in 
such a case, there are two traditions, both of 
which have been already recited in their 
proper places.—Compositions are also lawful 
in the latter case (namely, erroneous blood- 
shed), because they in this instance relate to 
property, and therefore resemble sales. Still, 
however, they are not lawful when they 
exceed the amount of the fine of blood ; be- 
cause the rate of that as having been fixed 
by the Law, cannot be set aside : anything, 
therefore, beyond the fine of blood, must be 


rejected.—It is otherwise in retaliation, for 
there the composition may exceed the fine of 
blood, as retaliation is not property, and 
therefore cannot be converted into it but by 
a special contract.—What is here advanced 
proceeds upon the supposition that the com- 
position consists of one of the three species 
of Deyits namely, dirms, deenars, or camels. 
—If, however, it consist of any other species 
of property, it is lawful, because it is in that 
case an exchange for thé Deyit, or ordained 
fine. But yet it is requisite that the delivery 
be made upon the spot where the contract is 
conclu ‘ed, because it must otherwise follow 
that one debt (namely, the Deyit) remains 
opposed to another debt (namely, the com- 
position), which 1s declared, in the sacred 
writings, to be illegal. Ifthe Kazee should 
pass a decree directing the murderer to pay 
the Depit is one of the three modes to the 
avenger of blood; and he [the murderer] 
enter into a composition with him [the 
avenger] for another species of property, in 
a degree exceeding the Deyit, such composi- 
tion is lawful, provided it be from hand to 
hand ; because, after the decree of the Kazee, 
the right of the avenger of blood to the 
amount decreed by the Kazee becomes fixed 
and determined ; and his comPosition of ıt, 
in that case, jg merely an exchange-—It ts 
different where the parties themselves, in the 
beginning, enter irto a composition for one 
of the three kinds, exceeding the amount of 
the Deyit ; because the consent of the par'!¢s 
to one of the three kinds is equivalent to the 
decree of the Kazee in respect of fixing it— 
(that is, in the same manner as it it fixed by 
the decree of the Kazee, so also is it fixed by 
their consent) ; and as the Kazee is not em- 
powered to pass a decree exceeding the 
amount of the Deyit, ʻo neither are they 
permitted to fix it at a superior rate. Hence 
it is Not lawful to exceed the rate of a thing 
already fixed by the sacred writings. 

There is no composition for punishment.— 
Composition for claim of Hidd, or stated 
punishment, is not lawful —Thus if a person 
should apprehend another in the act pf 
whoredom, or of s‘ealing the goods of another 
or of drinking wine, or whilst ina state of 
intoxication; and, intending to carry the 
culprit bef-re the Kazee, should notwith- 
standing accept something for suffering him 
to escape such composition is invalid ; be- 
cause punishment is a right of Gop, and it 
is not lawful to accept a composition for the 
right of another. 

Claim of parentage.—For the same reason, 
also, it is not lawful to composition with a 
woman for a claim of parentage. For in- 
stance, a divorced woman, having brought 
forth a child, says to the divorcer, ‘‘this is 
your child,’’ and he denies the same, but 
compounds with tie woman for withdrawin 
her claim; which composition is invalid, 
because the claim of parentage was not her 
right, but that of the child; and the accep- 
tance of a consideration for the right of 
another is not valid. 
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"Or, for sufferance of .a building on the ' 
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2 Ir a person claim another as his slave, and 


highway.—In the same manner if a person | that other compound with h.m for his claim, 


erect a bathing-house, or a place for sitting 
in, on the high road, and another having 
required him to put it down, he compound 
with him to withdraw his claim, such tom- 
ponon Aave bec use, the high road 

ing the right of the community, no in- 
dividual is singly entitled to compound for 
it.—It is to be observed that the . punishment 
mentioned on this occasion comprehends 
punishment for slander, because in such 
punishment the right of Gop is predomi- 
nant. 

A claim of marriage may be compounded, 
—whether the claim proceed from a man.— 
Ir a person claim marriage with a woman, 
and she deny the same but compound with 
the man for his claim, the composition ın 
that case is valid, because there is a possi- 
bility of reconciling it to the Law, by sup- 
posing that the man conceives the contract 
of composition to be in the nature of a 
Khoola; and, on the other hand, that the 
woman pays the money to remove strife — 
Lawyers, however, have asserted that. in 
the s'ght of Gop, it is not lawful for the 
person, in this case, to take the composition, 
if his claim be untounced. 

Or a woman.—lf a woman claim marriage 
witha man, it is lawful fur him to com- 
pound the claim with her. The author of 
the Hedaya remarks, upon this, that 
although the Jaw be thus stated in several 
copies of the compendium.® yet is other 
copies such composition is declared to be 
illegal —The legality of it 1s established by 
supposing that the thing given in composi- 
tion is an increase of her dower; and that 
he afterwards sells her a divorce for the 
amount of her original dower t so that the 
increase. or the amount of the composition, 
remains binding upon him. The reason of its 
illegality is, that the man having given 
something by way of composition to the 
woman, to induce her to retract her claim, 
it follows that this retraction must either 
be considered as equivalent to a separation 
between them, or as not equivalent to a 
separation: now, if it be equivalent to a 
separation. it is invalid, because no property 
la given for a separation, since it operates of 
itself upon the rties (as, for instance, 
where a woman admits the son of her hus- 
band to carnal connexion, in which case the 
LAW enjoins a separation between them):— 
if however, on the other hand, the retrac- 
tation fromthe claim be not considered as 
equivalent to a separation, then the case 
remains as before; and the compos tion 18 
consequently invalid, as not being opposed 
to any advantage in exchange, 

A claim of bondage may be compounded.— 
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® The Mookhtassir; a compendium of the 
commentary of Kadooree. 
See Khoola. 
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by giving him some specific property, such 
composition is valid, as being, with respect 
to the plaintiff, an emancipation in exchange 
for property : because in his belief the defen- 
dant gives the composition in exchange for 
his freedom; and therefore considered in 
the light of a Mokatib.—It is for this reason, 
also that the composition in question is 
valid, if made in consideration of an animal 
due, ana to be delivered at a fined future 
period; because it would not be valid if ıt 
were considered as an exchange of property 
for property instead of an emaneipation for 
property: foran animal cannot exist as a 
debt in exchange for property, as has been 
explained in treating of the Sillim sale of 
animals: but it may exist as a debt for some- 
thing else than property, as in the case of 
marriage ora fine of blood—It is therefore 
requisite that the composition in question be 
considered as an emancipation, and not as an 
exchange —With respect to the defendant, 
the c mposition, in this case, is merely a 
remuval of contention, s nce he believes him- 
self to be originally free. 

But it leave no right of Willa in the 
claimant —It isto be observed that in this 
case no right of Willa over the defendant 
rests with the plaintiff, because of the denial 
of the former —If however, the plaintiff 
prove by witnesses that the defendant was 
his slave, such evidence is admitted. and the 
right of Willa then rests with him. 

A privileged slave cunnot compound for 
offences conmnitted by himself; but he may 
for offence committed by his slave.—IlF a 
Mazoon: or privileged slave, wilfully kill a 
person he is not of himself entitled to com- 
pound for the number: but if his slave should 
commit murder, he may then lawfully com- 
pound for it. The distinction between these 
two cases is that the person of a privileged 
slave not being a subject of traffic, he 18 not 
entitled to dispose of it in any manner (such 
as. for instance, to sell himself), and in the 
same manner he is not entitled to redeem 
his person by means of the property of his 
master, being considered with respect to his 
person as a stranger. His slave, on the 
contrary, is a subject of traffic, whence he is 
at liberty to sell, or otherwise to dispose of 
him, and consequently may a'so redeem him 
The reason;of this is that the slave, on com- 
mitting the crime, ceases to be his property; 
whence the composition resembles a purchase 
of him: and this it is lawful for a privileged 
slave to make. 


Case of composition for a property usurped; 


and which perishes in the usurper's es 
Ir a person usurp cloth from a E eri 
which the value was less than a hundre 


dirms. and having lost or destroyed the 


same, compound the matter with the Jew 
by areeni pay him a hundred dirms 
previous to any judicial decree upon the 
subject, in that case the componton is law- 
ful, according to Haneefa. The two disciples 
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maintain that the composition, +n the case, - 


is not lawfulin the degree in which it ex- 
ceeds the appraised value of the cloth: 
be cause nothing was due from the usurper 
but the value; and the value of any article 
is to be known only by appraisement; any 
thing beyond that must therefore be con- 
sidered as usury.—It ıs otherwise, however, 
if the composition for the cloth be made in 
articles of furniture, or so forth, ex-eeding 
in value the article usurped; for su.h com. 
position is valid, because the atfference of 
the value not being obvious, from the articles 
being of a different genus, no usury can be 
inferred Itis otherwise also, if the diffe- 
rence of value be such as may come within 
theestimation of some of the appraisers, 
because the observance of an excessive clegree 
of caution is impracticable. The reasoning 
of Haneefa, in support of his opinion, 1s that 
the right of the proprietor of an usurped 
article continues init after its destruction, 
until his right to an equivalent be estab- 
lished; as is evident from this circumstance, 
that if an usurped slave should die, and the 
master refuse to accept an equivalent, he 
must in that case defray the expences of his 
burial. Now from this it appears either that 
the right of the proprietor of an usurped 
article remains in it after its destruction,— 
or, that the has a right, if he choose, to a 
similar, both in appearance and in reality,* 
because reparation for a transgression must 
be made in a sim: lar,—But his right is not 
transferred to the value until such time as 
the Kazee pass a decree to that effect: any 
agreement, therefore, exceeding the value, 
which the parties themselves may conclude 
previous to such decree, being merely a com- 
pensation for the article destroyed, or for 
One similar to it in appearance and reality, 
cannot be considered as usurious —It is 
otherwise if such agreement be made after 
the decree of the Kazee; for, in that case, 
according to all our doctors, the composition 
is not valid, as far as it exceeds the value; 
because, in this instance, the right of the 
propietor to the value has become fixed and 
determined by the decree of the Kazee, and 
any thing beyond it is therefore usurious. 
Case of composition fora sharein a part- 
nership slave.—If a man who is rich emanci- 
ate a slave held equally in partnership 
tween himself and another, and compound 
with that other for a sum exceeding the 
value of his half such composition ıs invalid, 
according to all our doctors:—according to 
the two PE because (as they hold) 
nothing is due from the emancipator beyond 
half the value, which is to be ascertained by 
appraisement; whence any degree beyond 
that is usurious:—and, according to Haneefa, 
because the value, ir. emancipation, is decreed 
by the Law; now the rate fixed by the Law 
is not short of the rate fixed by the Kaze; 
and as ina case where the Kazee passes a 
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decree for the: value, -a~ composition “for any 
thing beyond the value is dull; it is in the 
present instance nulla fortiori.—It is other- 
wise in the example concerning the cloth, as 
before rec.ted, because the value of that if 
not decreed, by the Law. —It is to be observed 
that if, in the case in question, a composition 
exceeding the value of half the- slave be 
made in specific goods or effects, it is valid, 
because the excess in the value is not obvious 
where the articles are of a different genus; 
and hence no usury can he inferred. 


CHAPTER II 
Or GRATUITOUS OR VOLUNTARY COMPOSI- 
TION; AND OF THE APPOINTMENT OF 

' AGENTS FOR COMPOSITION. 

An agent for composition in a case of 
bloodshed or debt is not responsible for the 
consideration, unless he expressly agree to be 
so.—IF a person appoint another his agent 
for composition, and the agent accordingly 
enter into a composition on his behalf, he 
[the agent] is not responsible for the thing to 

given in composition, unless, in setting 
the contract, he stipul te it is as a condition 
that ‘the himself shall be ansewerable for 
it.’ —This is where the composition is on 
account of wilful bloo shed, or of some 
claim in the nature of debt, in either of 
which case the composition is a mere 
annulment ; and as the agent, in either case, 
is merely a messenger, he is therefore sub- 
ject to no responsibility, any more tran an 
agent for marriage;—unless he himself 
engage in the responsibility,—in which case 
he b:comes answerable, because of his con- 
tract of security, but not from his contract 
of composition. 

But he is responsible where the composition 
isof property f.r property.—WHERE, how- 
ever, the composition is of property for pro- 
perty, it is equivalent to a sale, and the 
rights of it appertain to the agent —In such 
a case therefores the claim for the property 
(that, is: for the article to be given in com- 
position) lies against the agent, not against 
the constituent. 

Fazoolee composition are of four descrip- 
tions. —FazooLEez compositions (that is, such 
as are concluded bya stranger, in behalf of 
the defendant, without his desire) are of four 
kinds. 

I, Of a debt by property (for which the 
compounder is responstble).-1 WHERE a 
person compounds for a claim of debt by pro- 
perty, and makes himself responsible for the 
property:—in which case the composition 
iscomplete, because the defendant acquires 
nothing from it, but is merely exempted from 
a debt, and in this respect a stranger and the 
party that is the defendant are considered as 
the same.—It is also proper to remark fur- 
ther, thatin the same manner as the condi- 
tion of responsibility for the thing to be 
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given in composition is given in composition is lawful to the defen | oa which account to the defen 
Gant, so also is it lawful to the stranger : 
stranger, therefore, s capable of standing 
as the principal in composition, and in the 
obligation of the property, when he makes 
himself responsible for the thing to be given 
in composition ; in the same manner asa 
Fazoolee who coacludes a Khoola in behalf 
of a wife—In other words, ifa person pro- 
pose a Khoola to his wife, and another, 
without the desire of the wife, conclude the 
contract of Khoola with the husband on her 
behalf, making himself responsible for the 
Consideration of Khoola, it is valid, and he 
is responsible for the consideration „—and 80 
also in the case in question, the Fazoolee is 
responsible for the thing to be given in com. 
position.—-He moreover, stands, with respect 
to the defendant, as one, who acts gratui- 
tously, in the same mannerasa person who 
voluntarily pays the debts of another, in as 
much as he exempts the defendant from 
responsibility ; he therefore is not entitled 
to any return from the defendant: but it is 
otherwise where the com pounder acts by the 
desire of the defendant, for in that case he 
is not a voluntary agent. The compounder 
in question, moreover, is not entitled to any 
part of the debt; but that is cancelled with 
respect to the defendant : for the principle, 
with respect to the legality of the com- 
Position, in this case, is that the plaintiff 
annuls the operation of the debt upon the 
defendant, and not that he renders the com- 
pounder proprietor of it and this, whether 
the defendant ackno» ledge the debt, or deny 
it ;—in a case of denial, evidently, because 
the defendant does not in his own opinion 
owe any thing, and the opinion or belief of 
the plaintiff cannot operate upon him ;—and 
in a case of acknowledgment, also, because 
the property of, or right to the debt, cannot 
be conveyed to another but by the person 
who is immediately indebted : it is therefore 
impossible, in this instance, to render the 
composition valid on any other principle 
than that of the annulment of the debt.—It 
is otherwise where the plaintiff claims some 
specific article in the possession of the de- 
fendant, who acknowledges the same. and 
another person, unauthorized, gives him 
something as a composition for his claim — 
because in this case the unauthorized person. 
in compounding for. his claim with the 
plaintiff, does virtually purchase the article 
claimed ; and his purchase of a thing from 
the proprietor is lawful, although it be not 
in his possession. 

II. Of any thing for a specific property 
(which must be immediately delivered by the 
compounder,)—I!. Where the compounder 
says, ‘‘I San compounded for these thou- 
sand dirms of my own,” or “‘this slave 
of my own ;"’ in which case the composition 
is valid ; and it is incumbent on the com- 
pounder to deliver over the article stipulated 
to the plaintiff; b. cause. in referring the 
composition to his own property. he renders 
obligatory upon himself the delivery of it ; 
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on which account the composition so made 
is valid. 

IlI. Of any thing for unspecified pro- 


perty (but which the compounder delivers), — 

l Where the compounder says, ' I have 
compounded for a thousand dirms,” and im- 
mediately delivers a:thousand dirms to the 
p'aintiff, in which case the composition is 
Valid ; for on the delivery of the thousand 
wm» tLe plaintiff obtains his object, and 
the contract of composition is thereby com- 
pletely fuihlled. 

IV, Of any thng for unspectfied property 
(and which the compounder does not deliver), 
—IV. Where the compounder says, “l have 
compounded for a thousand dirms,” but 
docs not deliver them; in which case the 
composition remains suspended on the con- 
sent uf the defendant. If he confirm it, he 
becomes responsible for the sum stipulated ;— 
or, if he withhold his assent, the composition 
is annulled,—The reason of this is that in 
composition of this nature, the defendant 
is a principal, because of their operating to 
free him from contention; but the coms 
pounder is also a principal because of his 
charging himself with the consideration of 
composition, either expressly (as where he says, 
“I am responsi»le for the thousand dirms’’) 
or directly (as where he compounds for 
one thousand dirms, and delivers them).— 
Now, if he should not so have charged him- 
s:lf (as the present example supposes), the 
part of the defendant only ;* and the va- 
lidity of it consequently rests upon his 
concurrenee 

Case of a Fazoolee compounding for a 
specific article, without referring the same to 
his property.—THe compiler of the Hedaya 
remarks that a fifth kind of composition 


may be added to the preceding; as, for 
instance, where a Fazoolee says, “I have 
compounded for this thousand dirms,”’ or 


“for this slave,’ without referring these to 
his own property ;—which sort of composi- 
tion is valid, because, in specifying the 
thing to be delivered to the plaintiff, the 
compounder does, as it were, establish it as 
a condition that the said thing shall become 
the right of the plaintiff. If, however the 
slave should afterwards prove to be the 

property of another;—or, if it should become 
known that he was free, or a Mokatib or 
Modabbir,—or, if the plaintiff should return 
him, on account of a defect, to the com- 
pounder in none of there cases is the 
plaintiff entitled to take anything from the 
compounder, since he engaged for nothing 
further tban the delivery ofa specific article ; 

if, therefore, that article remain safe for the 
plaintiff, the contract is valid ; if otherwise 
he is not entitled to take any thing from 
the compounder, but must prefer his claim 
against the defendant.—It is otherwise 
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where the compounde: stipulates dirms, and 
makes himself responsible for the same, and 
they afterwards prove the right of another, 
or of bad quality. and the p'aintiff returns 
them; for in that case the plaintiff is en- 
Aitled to take an equal number of good 
dirms from the compounder, because of his 
having made himself a principal with respect 
to security; and, accordingly, if the com- 
pounder refuse to comply, he must be com- 
pelled to make the delivery. 
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CHAPTER IIL. 
OF COMPOSITIONS OF DEBT 


A debt owing in consequence of any con- 
tract concluded upon credit may be com- 
pounded by payment of a part.—IF the 
thing to be given in composition be of the 
same nature with the debt which is to be 
compounded for, and which is owing to the 
plaintiff under an Akid Moodainat, or con- 
tract concluded upon credit,® the composi- 
tion is not in that case construed to be an 
exchange, but the plaintiff is considered as 
taking a part of his right, and annulling 
or relinquishing the remainder.—An Akid 
Moodainat, or contract concluded upon credit, 
is where a person purchases the goods of 
another, for a thousand good dirms (for in- 
stance), and then the parties separate, without 
the seller receiving the price, of a time of pay- 
ment being agreed upon :—in which case, if 
the purchaser should compzund the sald 
thousand for five hundred good dirms (or 
five hundred bad dirms), and the seller agree 
to the same, such compositionis valid; and 
it is thus construed, that he [the seller] 
agrees to accept a part of his right, and 
to relinquish the remainder;—not that he 
accepts the five hundred in exchange for the 
thousand.—The reason of this is, that it is 
necessary, as faras possible, to give validity 
to the acts of rational persons ; and this 
may be done, in the former ins‘ance, by the 
claimant relinquishing a part of the dirms 
to which he is entitled,—or, in the latter 
instance, by conceding that and the goodness 
of them.-—-Such also is the rule where the 
debt has been incurred. on the part of the 
defendant, by a usurpation or destruction of 
property. 
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*The commentators define Moodainat to 
signify "the act of selling to a person upon 
credit ;” or ‘‘the act of granting credit.’’— 
The composers of the Persian version of the 
Hedaya have evidently mistaken the sense 
of the text inthe beginning of this passage. 
The Arabic simply states it “in all com- 
positions for a thing claimed under a con- 
tract upon credit, the transaction is not 
considercd as an exchange, but as an accept- 
ance ofa part of the right, anda relinquish- 
ment of the remainder. 
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And the-same. of -sumilar- compositions of 
debt, owing in consequence of any act which 
Subjects to vesponsiblity.—Tue restriction to 
debts owing ‘‘in consequecce of a contract 
concluded upon credit’’ (as here set forth), 
is for this reason, that it is originally re- 
quisite that debt be incurred in consequence 
of a contract agreeable to Law. 

Debt may be compounded by a forbear- 
ance, for the same sum.—lIr, in the case in 
question, the composition consist of a thou- 
sand dirms payable at a di tant time, fora 
thousand dirms immediately payable, it fs 
valid ; because the construction then given 
to itis that the plaintiff agreed to postpone 
his claim, - not that he entered into an ex- 
change ; as a future period, is not lawful. 


But not if the postponed payment be stipu- 
lated in money of a different denomination. 
—Ir, onthe other’ hand, the thousand dirms 
be compounded for a proportionable number 
of deenars, payable after the expiration of a 
month (for instance, it is unlawful ; because 
it is impbssible to consider it merely as a 
delay of/the claim; since the claim related 
to dirms} not to deenars; nor is it possible 
to constfue it into a sale, because a sale of 
dirms, for deenars payable at a future period, 
is unlawful. The composition, therefore, in 
this case, is invalid. 


A postponed debt cannot be compounded 
by the immediate payment of a part.—IF a 
person have a debt of one thousand dirms, 
payable ata future period, owing to him by 
another in consequence of a contract upon 
credit, and compounded the same for five hun- 
dred dirms payable immediately, such com- 
position is invalid; because ready. money 
is better than future payment; and ready 
money not being his right, the composition 
therefore takes place in a thing which is not 
his right, whence it is impossible to consider 
the composition as a dereliction of part of 
the claim :—it must therefore be necessarily 
considered as an exchange (in this way, 
that the debtor gives up his right, namely, 
the delay of payment, in return for the five 
hundred remitted) :—those five hundred, 
therefore, are in exchange for the forbear- 
ance; and the acceptance of any thing in 
consideration of forbearance is not lawful. 


A debt of bad money cannot be compounded 
by the payment of a smaller sum in good 
money,—Ir a person have a debt owing to 
him by another, in consequence of a con- 
tract upon credit, of a thousand adulterated 
dirms; and compound it for five hundred 
pure dirms, it is not valid; because pure 
dirms are not the right of the seller, as 
those exceed his right with respect to their 
quality, and it accordingly cannot be con- 
sidered as a concession: it must therefore be 
construed into an exchange of one thousand 
for five hundtfed, superior with respect to 
quality.—and that is usurious, as quality is 
not regarded in transactions of exchage. 


But a debt of good money may be come 
pounded by bad, whether the sum be smaller 


Boox XXI —Cuap. III.] 


COMPOSITION 


449 


meat a ee a 


than, or equal to the demand—It is other- 
w'se where a person compounds a debt of a 
thousand good dirms for five hundred bad 
dirms, because that is a concession with 
respect both to number and quality. It is 
otherwise, also, where a person compounds 
a debt due to him of a thousand bad dims 
for a thousand good ones; because this is an 
exchange of like for like; anl in that no 
regard is paid to quality —It is, however. 
acondition, in this case, that the plaintiff 
take possession of the thing given in com- 
Position upon the spot, as this a Sirf sa'e 

A debt in money of two denominations 
may be compounds by a smaller sum of 
either denomination —If a person have a 
debt of a thousand dirms and a hundred 
deenars owing to him by another, in con- 
sequence of a contract upon credit, and 
compound the same for a hundred dirms, 
ready money, or payable at the expiration 
of a month (for instance), such composition 
is lawful, as it is possible, in this instance, 
to give validity to the contract of compo- 
sition, by supposing that the creditor remits 
the whole of the debt owing to him except 
one hundred dirms. payable immediately, or 
(as in the second case) within a month. It 
therefore is not to be rcgarded in the light 
of an exchange ; for if it were so considered, 
the contract would not be valid, as it would 
be usurious. In compositions moreover, a 
concession is always understood ; and as. in 
the case in question, concession is the pre- 
valent idea, the matter must be regarded as 
a concession rather than as an exchange. 

Case of proposal from a creditor to grant 
his debtor a complete discharge, on condition 
of his paying one-half of the debt within a 
limited time.—If a person, having a debt 
due to him of a thousand dirms, payable at 
afuture period, should say to the debtor, 
‘pay me five hundred dirms tomorrow, 
upon this [condition], that you are exempted 
from the remainder of the debt ;’’ and the 
debtor act accordingly, he is then exempted 
from the remainder, If, however, in such 
case, the debtor should not pay the five 
hundred dirms on the morrow, he remains 
responsible, according to Haneefa and Mo- 
hammed, for the thousand dirms. Aboo 
Yoosaf maintains that five hundred dirms 
are immediately remitted, and that the 
claim to them cannot afterwards be revived : 
for (in his opinion) the exemption here is 
absolute ;* because the plaintiff has estab- 
lished the payment of five hundred dirms 
asan exchange for the exemption of five 
hundred dirms; but the payment of these 
five hundred dirms cannot be considered as 
an exchange for the remainder, payment 
of which still continues incumbent upon the 
debtor and is not at all suspended upon the 
exemption. To make it an exchange, there- 
fore is nugatory ;—consequently there re- 
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*That is, not the 


Th suspended upon 
condition of payment 


on the morrow. 


mains only the obsolute exemption; and 
hence the whole of the original debt cannot 
revive from a failure of the payment on the 
morrow any more than if the creditor had 
said. “I have exempted you from five 
hundred dirms out of one thousand dirms 
upon this [condition], that you pay me, to- 
morrow, five hundred dirms ;’’ in which case 
the exemption ıs absolute, and so also in the 
cuse in question.—The reasoning of Haneefa 
and Mohammed ıs that the exemption, in 
this case, is not absolute, but conditional. 
Upon failure of the condition, therefore, 
the exemption docs not ake place, for two 
reasons. First, because the creditor hegins 
his speech with requiring the payment to- 
morrow, and this may be considered in itself 
as an object, since ıt is possible that the 
creditor is afraid of losing the whole of the 
mon-y in the event of the debtor's becoming 
poor, which induces him to use expedition ; 
and also, because he perhaps wishes to get 
the money, in order that he may acquire 
profit from it in trade. The expression, 
moreover, bears the construction of being 
[conditional], and is therefore to be taken in 
that sense, in order to give validity to the 
contract.—SECONDLY, such conditions are 
common in compositions ; and an exemption 
may be restricted to a condition, although it 
be not suspended upon it. Thusa transfer 
of debt (for instance) is restricted to the 


_condition of safety ; 1m so much that if the 


person who had agreed to accept the transfer® 
should die insolvent, the debt reverts upon 
the person transferring it ; the transfer, 
therefore is restricted, in this instance [to 
the condition of safety] and so also in the 
case in question. With respect to the 
reasoning of Aboo Yoosaf, an answer will 
soon bz given to it. 

Which admits of three different state- 
ments. I. Where the proposal has no con- 
dition annexed, that in failure of payment. II 
Where it is annexed that. ın failure of 
ayment the proposal shall be void. III. 
Where the discharge is primarily stated.— 
THe compiler of the Hadaya remarks that 
this case admits of three separate state- 
ments.—I. That which has been already 
explained.—II. Where the creditor says, ‘'I 
have compounded with you the thousand 
dirms for five hundred dirms ; which you 
must pay me to morrow, and then you shall 
Fe exempted from the remainder ; provided, 
however, that if you do not pay them to 
morrow, the thousand dirms shall remain 
due by you as before ;’’—in which case 
according to all our doctors, if the payment, 
be made on the next day, the exemption 
holds good; but if otherwise, it is void.— 
III. Where the creditor says. “I have 
exempted you fromthe payment of five 
hundred dirms out of a thousand, on this 


That is, to take upon him the respon- 
sibility for the cebt (in the manner of an 
acceptor or endorser of a bill of exchange). 
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[condition] that you give me five hundred 
dirms to-morrow ;’’-—in which case the 
debtor is exempted from the payment of 
the five hundred dirms; and this, whether 
he pay the five hundred on the ensuing day 
or not, because the exemption is here 
primarily stated.® 

An acknowledgment may be stipulated for 
a composition, —Ir a person say to another, 
‘Iwill not acknowledge your right of pro- 
perty until you first fix a distant time for 
the delivery, and promise me an indulgence 
in the payment,’’—or, ‘‘until you first remit 
to me the whole (or a part) of the property,’’ 
—and the person so addressed act accord- 
ingly, ‘his thus fixing a time, or remitting a 
part or the whole of the property is lawful, 
because he does this of his own accord, and 
not by compulsion. 

But if the stipulation be publicly vro- 
posed the composition is of no effect.—Tuis 
is where the acknowledger addresses the 
other party, as above, secretly and in a 
covert manner.—Where, however he ad- 
dresses him publicly, he becomes liable nor 
the whole of the subject of acknowledgment 
upon the instant. 


Section. 
Of Participated Debt. 


One of two partners compounding his 
share of a debt due to them jointly, the other 
partner may either take his proportion of 
the composition, or look to the debt for his 
share.—Ir there be a debt owing to two 
men, jointly, from a third, and one of the 
two compound with the debtor his share of 
the debt for a piece of cloth, the fellow- 
creditor has it in his choice either to demand 
the other half of the debt, which is his due, 
from the debtor, or to take the half of the 
cloth from the compounder; unless, how- 
ever, he [the compounder] pay him a quarter 
ofthe whole debt; for, in that case, he is 
not entitled to take the half of the cloth.— 
in short, in all cases of the nature here 
exemplified, itis a rule that whatever, ina 
partnership debt, one of the partners re- 
ceives a part of it, the other partner is 
entitled to an equal share in the part so 
seized ; because although debt become a sort 
of ‘ncrease from seisin (since debt is not 
considered as substantial property until it 
be taken possession of), still this increase 
has reference to the original right; and as 
the original right was equally divided, so 
also is the increase; in the same manner as 
offspring or fruit. The partner, therefore, 
has a right of participation in the part which 
is taken possession of.—Still, however, pre- 
vious to the operation of such right, the part 
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“Two other statements, together witha 
long discussion, are omitted by the translator, 
as the whole turns upon certain points of 
verbal ctiticim, not capable of an intelligible 
translation, 
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or thing taken is the sole property of the 
receiver, because substance is totally diffe- 
rent from debt, and the receiver has taken 
the article in question in exchange for his 
right.—He is consequently the proprietor: 
and accordingly all acts of his with regard 
to the substance in question are valid, and 
he remains responsible, in a proportionate 
degree, to his partner.—It is to be observed 
that bya partnership debt is meant sucha 
debt as becomes due to two or more persons 
from one case; such as the price of goods 
sold by two proprietors under one contract ; 
or a debt inherited by two men ; or the value, 
of a joint property destroyed by any person, 
Now such being the established rule, it fol- 
lows that, in the case in question, the part- 
ner is at liberty either to demand his half of 
the debt from the debtor (since his share still 
remains due to him, in as muchas the other 
partner has only received the amount of his 
own right), orto take the half of the cloth 
from the other partner, because of his right 
of participation in it.—If, however, the other 
should give him a composition, by paying 
him the quarter of the debt, he then has no 
right to half of the cloth, as his right is only 
to quarter of the whole debt 

One of two partners receiving payment of 
his sharein a debt due to them jointly, and 
paying the other hts proportion of what is 
so recovered, has still a claim upon the re- 
mainder.—Ir one of two partners in a debt 
should receive, from the debtor, the half of 
his portion of the debt, the other partner is 
then at liberty either to participate in the 
half so received. or to look to the debtor for 
his full share, for the reasons recited in the 
preceding example.—If, therefore, he should 
participate with the compounding partner, 
both partners are in that case entitled jointly 
to take from the debtor what remains due, 
because having shared equally in what was 
received, they are of consequence entitled to 
share equally in the remainder. 


If the other prefer receiving payment of 
his part, solely. from the debtor and the 
property be lost, or the debtor prove insolvent. 
he has then a claim to his proportion of what 
has been received by this partner; but not 
where this partner has compounded for his 
share by a commutation.—Ir, on the con- 
trary, he should prefer demanding his share 
in full from the debtor, to an equal partici- 
pation in the part received by the other 
creditor, and that part of the debt which 
has been received should remain safe, and 
that which remains due be lost, or destroyed, 
either by the debtor’s dying insolvent, or by 
his denial of the debt upon oath, he is in 
that case still entitled to a participation 
with the other creditor in what has been 
received ; because he declined it before only 
onthe supnosition of the safety of the re- 
maining part of the debt; and when the 
event proves otherwise, he of course be- 
comes entitled to an equal participation. 
Supposing, however that one of the joint 
creditors, instead of receiving his share of 
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he debt, should commute it'for a debt which 
he had previously contracted to the debtor,— 
then the other sharer, in case of the destruc- 
tion of that portion of debt due to himeelf, 
is not entitled to any participation with him 
since he is in this instance, held to have paid 
a debt. not to have received payment of one 
— The law is also the same, where one of the 
creditors exempts the debtor from that share 
of the debt which is due to him, because an 
exemption is a destruction and annulment, 
and not a receipt. 

Ina release froma part of his share, by 
one partner, the right of the creditors con- 
tinues in piapo~tion§ to their remaining 
claims.—IF one of two partners in a debt 
release the debtor from a part of his pro- 
portion of the debt (such as an half. for 
instance), the remaining part of the debt is, 
in that case, due to the two creditors in 
degrees proportionate to their respective 
rights.—As, for instance, if the debt due to 
them were or ginally twenty dirms, and one 
of them afterwards release the debtor from 
the half of his share, the remaining debt 
will then be fifteen dirms, of which five are 
due to the exempting partner, and ten to the 
other partner, 

One of two partners may agree to a post 
ponement of payment,—IF one of two part- 
ners should protract the period of payment 
of his share itis valid, according to Aboo 
Yoosaf, because of its analogy to an absolute 
exemption or release—in other words, as a 
suspension of the payment is equivalent to 
a restricted release, it is therefore valid, in 
the same manner as an absolute release. 
According to Haneefa and Mohammed this 
is not valid:—as in such a case it must follow 
that a division of debt takes place prior to 
seisin,—since protracting the period of pay- 
ment with respect to one share, and not to 
the other, is, as it were, a partition of the 
share; and a partition of debt previous to 
seisin is not lawful; because partition bears 
the sense of endowment witha right of pro- 
perty, and the endowment with a right in 
a debt, madeto any other than the debtor 
himself, is not lawfulk—Moreover, partition 
implies distinction: and as distinction can- 


not exist with raepect to any obligation upon. 


the person, it is therefore invalid. 

One of two nartners receives his share by 
usurping anything from the debtor: or by 
losing or destroying anything belonging to 
him; or, by accepting a lease in composi- 
tion ; or, by burning a piece of cloth. his 
property.—IF one of two partners usurp 
some specific article from the debtor, or pur- 
chase something from him by an in invalid 
contract, and lose or destroy the some, 
these acts are considered as equivalent to a 
receipt of his debt.—So also if one of two 

rtners accept a lease from the debtor in 
ieu of his debt, he is in that case held to 
have received his debt. If, also one out of 
two partners should burn a piece of cloth 
belonging to the debtor of equal value with 
his share of the debt, this is a receipt, 
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according to Mohammed. but not according 
to Aboo Yoosaf. (Some, however, observe 
that this difference proceeds on the supposi- 
tion of his having thrown fire on the cloth, 
without having previously laid hold of it; 
for if heshou'd have first laid hold of the 
cloth, and then burned it, all our doctors are 
of opinion that he has received his share, 
because he is considered first to have 
usurped the cloth, and then to have de- 
stroyed it ) 

One of two partners annuls his share by 
marrving the debtor (being a female) and 
set ling his share of the debt as her dower; 
or, by compounding with it for an offence.— 
Ir the debtor be a female, and one of two 
partners, in the debt should marry her, and 
stipulate hie share of the debt as her dower, 
this, according to the Zahir Rawayet. is an 
annulment :—and so also if he compound 
with his share, for a wiful offence,—-It is, 
however, to be observed, that if one of the 
partners in a debt should marry the woman 
who is their debtor, without stipulating his 
share of the debt as her dower, in that case 
the other share has a claim upon him, as 
under stich circumstances he is held to have 
made commutation with his wife of his 
claim for hers. It is otherwise where he 
stipulates his share of the debt as her dower; 
for then he is held to have annulled, and 
not to have commuted his right, and On this 
account the other share can have no future 
claim upon him.—It is an invariable rule 
that. where a receipt has been made, by one 
partner, the othe partner, in case of the 
destruction of his right, by the debtor’s 
dying insolvent, or otherwise, 158 entitled to 
participate with the receiving partner ;— 
but he has not such right in the case of an 
annulment. l 

One of the partners compounding his share 
of the debt by a purchase, the «ther may either 
take his share from the debtor. or on equiva- 
lent for his proportion in the receipt from the 
purchaser.—IF one of two partners in a debt 
purchase something from the debtor (such as 
cloth. for instance) in lieu of his share of the 
debt, then the other partnes ia at liberty, 
either to require his share of the debt from 
the debtor (in which case all the effects take 
place, as described in the preceding example, 
where the partner requires payment from 
the debtor).—or.to take an equiavient from 
the purchaser of a fourth part of the debt ;— 
because he [the purchaser} has taken com- 
plete possession of his debt, since in paying 
and selling there is no degree of loss or dis- 
parity admitted in the things exchanged,— 
He, therefore, is responsible for a fourth part 
of the debt. and has no option of either giving 
a quarter of the debt, ora half of the cloth, | 
It is otherwise in a composition, because, 
as composition generally proceeds upon a 
principle of lenity and abatement, it wou 
be an injury to the compounder to force him 
to give a fourth part of of debt, and there- 
fore an option is afforded him either to give 
a fourth part of the debt, or the half of the 
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article received in composition.—The non- 
receiving partner, moreover, is not entitled 
to any part of the cloth purchased, as the 
purchasing partner has become proprietor or 
the same in virtue of contract of sale. 

Osjection —The cloth in question ought 
to be divided between the two partners, as it 
has been acquired in exchange for a joint 
debt. 

RerLy — The cloth in question has not been 
acquired in exchange for a joint debt, but 
merely in exchange for the share of the pur- 
chaser, in this way, that it produces a com- 
mutation of the price of the cloth for that 
part of the debt which is due to him. 

Osjection.—If the price of the cloth be a 
commutation of his share of the debt, it in- 
duces a partition of the debt prior to the 
seisin of it, which is lawful. 

Rep.iy,—A wilful partition of debt, pre- 
vious to the seisin, is unlawful, but an 
unintentional part.tion of it (by that being 
comprehended, for instance) is lawful : and, 
in the case in question, it is comprehended 
in the validity of the sale: in the same 
manner as (in the preceding case) the par- 
tition of the debt. previous to the seisin, is 
interwoven with the validity of the com- 
position. l 

One of two partners in a sillim contract 
cannot compound for his shaure.—Ir two 
persons conclude a Sillm contract (that is, 
advance money for goods, to be delivered 
at a future period), and one of them after- 
wards compound his share of the goods for 
his share of the stock advanced, it is not 
lawful, according to Haneefa and Mohammed 
—Aboo Yoosaf maintains that it is lawful, as 
he considers this to be analogous to any other 
debt : and also toa case where two pcrsons 
purchase a slave, and one of them afterwards 
dissolves the contract with respect to his 
share, which is lawful; and so also in the 

ersent case.— The arguments of Hanecfa and 
Mahammed, upon this point, are twofold.— 
First, if the composition in question be law- 
ful with respect only to the share of one of 
the partners it must necessarily follow that 
a partition of the debt has been made prior 
to the seisin of it ; which is unlawful; for as 
the debt, prior to the seisin, is not extant, it 
is impossible to discriminate part from part. 
If, on the other hand it be lawful with re- 
spect to the shares of both, then the consent 
of the other must be had.—It is otherwise 
where two persons purchase a slave, and one 
of them dissolves the contract with respect 
to his share, because the slave in question is 
extant, and the partition of an extant thing 
is not impracticable, since part can be discri- 
minated from part, whether before seisin or 
after it.—SeconpLy, if the composition in 
question be valid, it must follow that the 
right of the purchaser to the goods for which 
the advance has been made is annulled, and 
established in the capital (that is, in the price 
advanced), and that it afterwards reverts 
with respect to the goods for which the ad- 
vance has been made. For supossing the 
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composition to be valid, and that one of the 
partners receives, in consequence, his share 
of the capital, the other partner has then a 
right to take from him his proportion of it; 
and the compounder again has a claim upon 
the other partner for a proportionate part of 
the goods. H.nce it follows that the right 
of the compounder reverts, with respect to the 
goods of which the advance has been made, 
after annulment ;—but an annulment cannot 
take place without a dissolution: a dissolu- 
tion, therefore is primarily established.— 
Now. upon his right reverting, and annulment 
of the dissolution is induced ; and this un- 
lawful, as a dissolution in contracts of Sillim 
cannot be annu led —-Lawyers have observed 
that this case proceeds on a supposition of 
the purchasers having mixed together their 
capital : for, if their shares of the capital 
should not have been mixed or complicated, 
then (according to the first o° the above argu- 
ments) the same disagreement must still sub- 
sist ; since a division of the debt previous to 
the seisin must then also necessarily follow : 
but, according the second argument. the 
composition is valid in the opinion of all our 
doctors ; for, in such a case, the non com- 
pounding partner would not participate with 
the cumpounder in that part of the capital 
which he receives back, as they were not co- 
partners in the capital. and hence it does not 
follow that the right of the purchaser, to the 
goods for which the advance was made, reverts 
after annulment —It is recited in the Auzih 
that this assertion concerning the unanimity 
of our doctors, as statedin the second argu- 
ment, is not well founded : because a right to 
participate in the article received is founded 
on this circumstance, that the goods which 
the advance has been made constitute a joint 
debt, as it arises from one contract in which 
they are alike concerned ; and hence the non- 
compounding share has aright to participate 
with the compounder in whatever he may 
have received in virtue of their partnership 
in the goods for which the advance was made, 
whether their shares of the capital have been 
complicated or not. 


Section 


Of Takharij. 

Definition of the term.—TaKHARIJ, in the 
language of the : aw, siginifies a composition 
entered into by some heirs with other heirs, 
for their share of the inheritance, in con- 
sideration of some specific thing, which 
excludes them from inheritance. 

Heirs may compound with a co-heir for 
his share of inheritance, consisting of land 
or effects, by uny equivalent, —Ir the estate 
of a persons, consisting cf land, or of goods 
and effects, be liable to be shared among 
several heirs; and the heirs compound 
with one amongst themselves for his share 
of the inheritance, by giving him some 
specific article, such composition is lawful, 
whether the thing given be superior or in- 
ferior to his right ; because it is possidle to 
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legalize this composition, by construing ‘it in 
the nature ofa sale. and also, because it is 
related that, inthe time of Osman, Tamazir 
the wife of Abdul-Rihman, the son of Auf, 
who had been divorced by her husband in 
his last illness, compounded her share of the 
inheritance, which was a fourth of the 
eighth, for one half of the fourth of an 
eighth : asis evident from this circumstance, 
that Abdul-Rihman, who, besides children, 
had four wives, left an estate of five millions 
three hundred and twelve thousand DEENARS; 
and the share she received was eighty three 
thousand deenars, which is one halt of the 
fourth of an eighth. 

Or, by one precious metal, where the in 
heritance is in another precious metal.—INn 
the same manner also, if the estate consist of 
silver, and gold be given to one of the heirs 
as a composition.-—or, if it consist of gold. 
and a composition be given in silver, it is 
valid, whether the thing given be inferior or 
superior, because this isa sale of one species 
for another, and in it the condition of 
equality between the consideration and the 
return is not required.—It is requisite how- 
ever, that the subjects of the composition be 
mutually interchanged and taken possession 
of by the parties at the place where the con- 
tract of composition is concluded ; for this is 
a Sirf sale, and in it mutual seisin at the 
meeting 18 a necessary condition.—But if the 
heir, in whose possession the remainder of 
the estate it, should deny the possession 
then the former seisin suffices, because it is 
a seisin of responsibility (since it is in the 
nature of usurpation), and may therefore 
stand for a seisin of composition.—If, on the 
contrary. he should acknowledge the posses- 
Sion, then it is necessary that a new seisin be 
made ; because the seisin, in that case, being 
in the nature of a trust, and consequently 
unattended with responsibility is weak in 
comparison with a seisin of composition, 
which is attended with responsibility, and 
eae cannot be substituted in the place 
of it. 

An inheritance of bullion and effects may 
be compounded for by gold or silver ; but this 
gold or silver must exceed the share of the 
same metal inherited ; and the heir must be 
put in possession of such excess at the time 
of adjusting the composition.—Ir the estate 
consist of gold, silver, goods, and effects, and 
the heirs compound the share of one amongst 
themselves for silver or for gold: it is in that 
case requisite that the gold or silver given 
in composition be somewhat greater than his 
share of the gold or silver by inheritance, in 
order that, after opposing an exact equality 
of the two similar secies to each other. there 
may remain some excess to oppose as a com- 
position for his share of the other articles, to 
the end that the imputation of usury may be 
avoided.—In this case, also, it is requisite 
that possession be taken, at the meeting. of 
the thing opposed to his share of the gold or 
the silver, because the composition to the 
extent is considered in the nature of a Sirf 
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sale.—If, in the case in question, the com- 
position be made for goods and effects, it is 
lawful, absolutely,—that is, whether seisin 
be made by the parties at the meeting, or 
otherwise,—and whether the thing given in 
cbmposition be inferior or superior to the 
share of the inheritance. 

An _ inhertance of money may be com- 
pounded for by money; each speciés being 
oppused ta the other respectively.—Ir the 
estate consist of dirms and deenars, and the 
composition also consist of dirms and deenars, 
it 1s lawful, whether the amount given in 
composition exceed or fall short of the share 
of inheritance compounded for, because each 
kind is opposed to its Opposite, in the same 
manner as in sale —It is a requ site, how- 
ever, that the seisin be made at the meeting, 
because the composition in question is in the 
nature of a Sirf sale 

T e inheritance of a debt cannot be com- 
roinded —IF there be a debt due to the 
deceased, and it be included in the composi- 
tion.—by the compounding heir giving up 
his share of it, and agreeing that it shall go 
entirely to the other heirs, such composition 
is null ;—because in this case the heir renders 
the other heirs proprietors of his share of a 
debt, which is unlawful, as the property of a 
debt cannot be conveyed to any but the per- 
son indebted.—The composition, therefore, 
is null;—-because it is null in that part 
which relates to the debt ; and when a con- 
tract is null in part, it becomes null in the 
whole,—since where a contract is invalid 
with respect toa part of its its subject, it is 
invalid in toto 

Except by the heir agreeing to release the 
debtor from his proportion —IrF, however, 
the composition be made on this condition. 
that the compounding heir shall release the 
debtor from his share of the debt, and that 
the others shall not exact it, the composition 
is valid, as it iseither an annulment of the 
debt. or a conveyance of it to the debtor 
This is one expedient for legalizing the com- 
Pcsition. 

Or by the other heirs paying him that 
proportion gratuitously. ANOTHER expe- 
dient is, by the heir? paying, in a gratuitous 
manner, to the compounding heir, the share 
of the debt which is due to him, and then 
making a composition with him for his share 
of the collected part of the estate.—In both 
these expedients, indeed, an injury results 
to the other heirs :—in the latter, evidently, 
as there they pay his demand, out of their 
right, without any return ;—and in the 
former, because it is possible that they may 
never receive the debt, nor any part of it, 
from the property of the debtor. 

Or lending it to him, to transfer to the 
debtor.—THe best expedient, therefore, is 
that the heirs lend the compounding heir 
the amount of his share of the debt, and 
then compound with him for his share of the 
collected estate; and that he then transfer 
the said loan to the debtor, in order that the 
other heirs may lawfully receive from the 
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debtor the share of the debt which is due to 

im. 

Case of composition of an inheritance 
where the particulars of the estate are not 
known.—Ir there be no debts due to the 
estate of the deceased, and it be not krown 
of what species the articles of the estate con- 
sist. and orfe of the heirs compound his share 
for articles of weight, or measurement of 
Capacity,—some have said that this composi- 
tion is not lawful. because of th: s*mbiance 
it bears to usury —Others, however, main- 
tain that it is lawful, as the semblance to 
usury is dubious in this instance ; for, in the 
first place, it is possible that the articles may 
consist of articles of weight and of measure- 
ment of capacity, and it is also pos:idle that 
they may not ;—and, in the next place, if 
they do consist of such articles, it is possible 
that the quantity of the composition may be 
unequal to his right, and it 1s als» posiible 
that it may be equal toit.—The semblance 
to usury is therefore dubious ; and regard is 
had to an actual semblance only, not toa 
dubious semblance. 

Case of the same. where the particulars are 
only known in part —IlF the estate consist of 
something else than articles of weight or 
measurement of capacity, but of which the 
particular substances are unknown, and one 
of the heirs compound his share for articles 
of weight or measurement of capacity,—some 
have said that this is unlawful; because the 
composition, in this case, is in the nature of 
a sale, or an exchange of property for pro- 
perty ; and this is not lawful when one of 
the articles opposed in exchange ıs uncer- 
tain. The most approved opinion, however, 
is, that it is la.ful; since the uncertainty 
here cannot be productive of strife, inasmuch 
as the thing for which the composition is 
made, and which is the subject of the un- 
certainty, is in the hands of the rest of the 
heirs. 

The inheritance of an insolvent estate can 
neither be compounded for nor distributed.— 
Ir the estate be completely overwhelmed 
with debt, neither composition nor division 
of it amongst the heirs is lawful ; because 
the heirs are not, in this case, masters of the 
Property, as inheritance takes place only 
with respect to such property as in unin- 
cumbered with sume essential requisite of 
the deceased ; and the payment of the debts 
of the deceased is one of his essential requi- 
sites. If, also, the estate be not completely 
overwhelmed with debt, itis not even then 
becoming to enter into any composition until 
the debts be discharged. Lawyers. however, 
have said that if, in such case, a composition 
or a division be made, prior to a discharge of 
the debts, it is valid,—Koorokhee. in treating 
of partition, observes that it is not valid ac- 
cording to a favourable construction of the 


law ; but that it is valid upon the principl 
of analogy. j pen eer 
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OF MOZARIBAT, OR COPARTNERSHIP. IN THE 
PROFITS OF STOCK AND LABOUR, 


Definition of the term,—MozaripaT is 
derived from Zirrib, and means, in its literal 
sense, to walk on the ground. In the lan- 
guage of the Law, Moziuribat signifies a con- 
tract of copartnership, of which the one party 
(namely, the proprietor) is entitled to profit 
on account of the stock, he being denomi- 
nated Rabbi Mal, proprietor of the stock 
(which is termed Ras Mal); and other 
party isentitled to a profit on account of his 
labour ; and this last is denominated the 
Mozarib (or manager) inasmuch as he 
derives a benefit from his own labour and 
endeavours. 

A participation in the profit is an essential 
of the contract.-—A contract of Mozaribat, 
therefore, cannot be established without a 
participation in the profit; for if the whole 
of the profit be stipulated to the proprietor 
of the stock, then it 1s considered as a Bazat ; 
or, if the whole be stipulated to the imme- 
diate manager, it be considered as a loan. 

Chap. I.—Introductory. 

Chap II.—Of a Manager entering into a 

Contract of Mozaribat vith another. 

Chap. III.—Of the Dismission of a 

Manager; and of the Divison of 
the Property. 

Chap. IV.-—Of such Acts as may be 

lawfully performed by a Manager, 

Chap. V.—Of Disputes between the Pro- 

prietor of the Stock and Manager. 


CHAPTER I. 


Contracts of Mozaribat are lawful.—Con- 
Tracts of Mozaribat are authorized by the 
LAW from necessity ; since many people have 
property who are unskilled in the art of em- 
ploying it; and others, again, possess that 
skill without having the property ;—hence - 
there is a necessity for authorizing these 
contracts, in order that the interests of the 
rich and poor, end of the skilful and unskil- 
ful, may be reconciled :—moreover, pecple 
entered into such contracts in the presence 
of the Prophet, who did not prohibit, but 
confirmed the same: several of the com- 
panions, also, entered into these contracts. 

The stock isa trust in the manager's hands. 
~—WHATEVER may be given by the proprietor 
of the stock to the manager is considered as 
a trust, because the manager takes posses- 
sion of the same at the desire of the pro- 
prietor, and neither with a view to purchase 
nor to pawn,—The manager is also an agent 
on the part of the proprietor in regard to 
the employment of the stock, as he acts in 
that respect by the orders of the proprietor. 
Whenever, therefore, any profit is acquired, 
the proprietor and the manager are joint 
shares in it, inasmuch as it proceeds jointly 
from the stock of the one, and the labour of 
the other, 


Book XXVII.—Cwap. I.) 


a a 


If the contract be of an invalid nature, the 
manager, in lieu of profit, reccives an ade- 
quate hire.—WHEN a contract of Mozaribat 
is invalid: it is, in effect, an invalid hire; 
because, as the manager acts for the pro- 
prietor, with regard to his stock, the profit 
which is stipulated to him is similar to hire 
for his labour. The contract of Mozaribat, 
therefore, where it is invalid, bears the con- 
struction of an invalid hire ; and such being 
the case, the manager is entitled only toa 
hire adequate to his labour.* 

A manager opposing the proprietor, stands 
as an usurper —Ir the manager should 
oppose the proprietor, he is then held to be 
an usurper, since he wilfully transgresses 
with respect to the property of another, 

A Mozaribat holds only in such stock as 
admits of partnership —Contracts of Mo- 
zaribat are valid only with respect to stock 
in which contracts of copartnership are 
Valid ; namely, dirms and dcenars (according 
to Haneefa) and also current Faloos (accord- 
Ing to the two disciples), as has been already 
treated of at large, under the head of Part- 
nershion.—Hence if a proprictor of stock 
should give goods or effects to another; and 
desire him ‘to sell them, and then to act 
as a Mozarib with regard to the price,’’t 
the contract of Mozaribat would in such 
case be lawful, because it is not referred to 
the goods or effects, but to the price of these. 
and this isa thing respecting whicha con- 
tract of Mozaribat is valid.—In regard to 
his referring the contract to a price at a 
future period, it is lawful to do so in con- 
tracts of Mozaribat ; because such contracts 
are either in the nature of a commission of 
agency, orof hire; and neither of these 1s 
preventive of the validity of a reference to a 
future period.—In the same manner, al's^, if 
the proprietor should say, “receive the debt 
due to me by a particular person, and act as 
manager with regard to it;’’ the contract of 
Mozaribat is then lawful. because, by being 
referred to the period of seisin, it relates to 
substanee and not to debt, and it is lawful to 
refer it to a future period, for the reason 
above mentioned.——It is otherwise, however, 
where the proprietor of the stock says, ‘‘ act 
as a Mozarib with respect to the debt due by 
you ;” for this is not lawful either according 
to Haneefa or the two disciples :—according 
tothe former, because he holds an appoint- 
ment of agency of this nature to be unlaw- 
ful (as has been before exolained in treating 
of agency and sale): and also according to 
the two disciples, because, although such an 
appointment of agency (as they hold) be 
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* To understand this it may be proper to 
remark, that where a contract of hire is ren- 
dered invalid by the invalidity of any of its 
conditions, the person hired is entitled only 
toa hire proportionable to the subject, and 
not to the hire stipulated in the contract. 

t That is, “to employ them in trade, in 
the manner of MOZARIBAT.”’ 
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lawful, yct as a thing purchased by a pese 
son so instructed is the property of the in- 
structor, it follows that the contract of 
Mozaribat relates to goods and effects,* and 
is accordingly unlawful. 

It requires that the profit be determinate. 
—Ir is one of the conditions of a contract of 
Mozaribat, that the profit of the proprietor 
and the manager be indeterminate; that is 
to say; that neither of them be entitled toa 
specific number of dirms: for if the condi- 
tion of a specific number of dirms be stipu- 
lated with respect to one or other of the 
parties, the partnership between them with 
respect to the profit ceases to exist, since it is 
possible that the whole profit might not exceed 
the number fixed, and it is essential that they 
be partners in the profit. If, therefore, ten 
dirms (for instance) be fixed as the portion of 
one of the parties, the manager is entitled to 
an hire adequate to his labour, because the 
contract of Mozaribat has become invalid, 
since it is possible that the whole profit 
acquired may not exceed the amount fixed, 
in which case there could be no copartner- 
ship with respect to it.—The manager is, 
in this case, entitled to an adequate hire, 
because his object in his labour was to receive 
a return, and he is prevented from recciving 
such return by the invalidity of the con- 
tract: it is therefore indispensable that he 
be paid an adequate hire.—In regard to the 
profit which in such case may be acquired, 
it goes to the proprietor, being consi- 
dered as the offspring of his property.— 
This is the law in every case of an invalid 
contract of Mozaribat —It isto be observed 
that an adequate hire, in the case of an 
invalid contract nf Mozaribat, cannot, in the 
opinion of Aboo Yossaf, excced the quantity 
stipulated. According to Mohammed, on the 
contrary, whatevet may be adequate, with- 
out any regard to the quantity stipulated, 
must be given: as has been already ex- 
plained in treating of partnership—In a 
case where the contract proves invalid, an 
adequate hire is declared, in the Rawayet 
Aasil,t to be due, although no profit should 
have been acquired, because the hire of a 
hireling is due upon the delivery either of 
profit or of labour, and the delivery of one or 
both of these here takes place.—It is recorded 
from Aboo Yoosaf that nothing in such case 
is due, because of its analogous resemblance 
to a valid contract of Mozaribat —that is to 
say, as in a valid contract of Mbozaribat 
nothirg is due tothe manager in the event 
of there being no profit, so if the contract be 
invalid, nothing is due to hima fortiori.— 
It is further to be observed that the stock of 
an invalid contract of Mozaribat is not to be 
replaced or accounted for in case of its loss 
or destruction :—that is to say, indemnifica- 


® Arab. Rakht woo Mattaa, as distin- 
guished from Mal. See Vol. I., p. 10. 

i The original traditons. A law-book so 
called. 
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because, as there is no responsibility for a 
loss of stock in a valid contract, so neither is 
there any inan invalid contract: and also, 
because, as the manager in the case of an 
invalid contract is only a hireling, and the 
stock remains in his possession merely that 
he may employ it, no indemnification 1s due 
from him on account of its destruction. 

And not subjected to any uncertainty— 
ANOTHER requisite, in contracts of Moza- 
ribat, is that there be no condition creative 
of an uncertainty with respect to the profit ; 
for such a condition invalidates the contract, 
from its destruction of the object of it Any 
other invalid condition, however, excepting 
this, or such as are opposite tothe nature of 
the contract, donot invalidate the contract, 
but of themselves fall to the ground, as ın 
the case of a condition of loss to the manager 
(where it is stipulated that ‘‘whatever proht 
may accrue shall be shared between the pro- 
prietor and the manager, according to their 
agreement ; but that if any loss result, it shall 
fall entirely on the manager”). The con- 
tract of Mozaribat, therefore, is not annulled 
by the stipulation of coditions of this 
nature, but the condition itself is null; 
because, as the condition is merely redun- 
dant, and is neither productive of a dissolu- 
tion of the partnership, nor of uncertainty 
with respect to the profit, the contract of 
Mozarivat is not thereby rendered invalid ; 
in the same manner as agency does not 
become invalid from the invalidity of its 
conditions. 

That the stock be completely made over to 
the manager.— ANOTHER requisite in Moza- 
ribat, is that the proprietor deliver over the 
stock to the manager, and retain no seisin of 
it, because it is in the manager’s hands in 
the nature of a deposit, and must therefore 
be in his sole possession, and in no respect 
in possession of the proprietor. It is other- 
wise in a contract of partnership; because, 
ina contract of Mozaribat, the property is 
supplied by the one party, and the labour 
by the other; whence it is indispensable 
that the property remain entirely with the 
manager, in order that he may be competent 
to perforin the necessary labour with regard 
to it ; whereas, in partnership, the labour is 
supplied by both parties : whence, if it were 
stipulated that the property shall remain 
entirely with one of the parties, a contract 
of partnership would not be established. 


A condition of management by the proprie- 
tor invalidates the contract.—A CONDITION of 
management by the proprietor of the stock 
invalidates a contract of Mozaribat ; because 
where sucha condition exists, the stock can 
never be possessed solely by the manager, 
wherefore he cannot be competent to act 
with respect to it, and thus the object of the 
contract (namely, participation in the 
profit) cannot be effected ;—and this, whether 
the proprietor be of sound understanding or 
otherwise (such as an infant), becarse, as 
the possession of the stock is established in 
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the proprietor in virtue of his right of pro- 
perty, so long as it continues in his posses- 
sicn no delivery of it to the manager can be 
certified,—In the same manner, also if one 
of two Mozaribat partners, or one of two 
Ainan partners, deliver stock to any person 
in the way of a Moz ribat, and stipulate 
that the other partner shall also engage in 
the management of it, such contract of 
Mozaribat is null,—because the other part- 
ner is also a proprietor of the stock in ques- 
tion, although he be not a party to the 
Mozaribat agreement. 

And so also, a condition of management 
by the contracting party, although he be not 
the proprietor.—lr the contractor of a Mo- 
zaribat agreement be not the proprietor of 
the stock, and stipulate that he also shall 
unite with the Mozarib, or manager, in the 
management of the stock, such agreement 
or contract is invalid, where the contractor 
happens to be incumbent,—that is. where 
he is a person who (like a privileged slave) 
cannot lawfully undertake the management 
of stock, in the way of Mozaribat.—Where, 
therefore, a privileged slave give stock to 
another to manage inthe way of Mozaribat, 
stipulating that he shall, corjunctly with 
the manager, act with regard to the stock, 
for a proportion of the profit, the contract is 
invalid, because although t e slave be not 
actual proprietor of the stock, yet as he has 
a possession of it, with the power of employ- 
ment, he is held to be the sameas the pro- 
prietor, and therefore his possession of it is 
destructive of the validity of the contract. 

Unless he be cumpetent to undertake it.— 
But if the party be competent to receive 
stock, and act as a manager then the con- 
tract In question would not be invalid ;—as 
where, for instance a father, ora guardian, 
give the property of his infant charge to 
any person, to manage in the way of Mozari- 
bat, stipulating that he himself, in exchange 
for a certain share of the profit, shall joint in 
the management of the stock:—in which 
case the contract is valid; because, such a 
person being himself entitled to undertake 
the management of the infant’s property, in 
the wey Mozaribat, is equally entitled to 
join inthe management of itin th 
Mozaribat, with others. peter 

The manager isat liberty to act with the 
stock according to his own discretion.—As 
contracts of Mozaribat are absolute, that is 
to say, are not restricted to time, place, or 
other circumstances, It is therefore lawful 
for the manager to purchase or sell, or to 
eat of, or travel with, the stock ; or to lodge 
It, either asa Bazat or a deposit; because 
the contract is unrestricted ; and the object 
of itis the acquisition of profit; andas this 
cannot be accomplished but by trade, the 
contract of course extends to every occurrence 
In commerce, and the appointment of an 
agent, or the giving property by way of 
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Bazat, or the deposit of property are all 
occurrence of commerce ;—and in the same 
manner, travelling is evidently so, because 
a trustee, who has no power of action with 
respect to his trust, has yet a power of 
travelling with it, and therefore a manager, 
who has the power of action with regard to 
the stock, entitled to travel with it a for- 
tiori :—besides, the word Mozaribat in itself 
implies this power, as it is derived from 
Zirrib, which signifies to walk on the ground, 
or, in other words, to travel —It is recorded 
from Aboo Yoosaf that a manager is not at 
liberty to travel, and he has also related an 
opinion of Haneefa, that if the proprietor 
should give the stock to the manager in his 
own city, the manager is not in that case at 
liberty to travel. because to travel with 
property is an unnecessary endangerment 
of it; but that, if the proprietor give the 
stock to him in some other city than his 
own, he may then travel to his own city, 
because it is not likely that a man should 
continue always travelling ; and as the pro- 
prietor knowingly gave him the stock in 
another city than his own, it may be pre- 
sumed that he thereby consented to his 
travelling with the property to his own 
city. 

But he cannot entrust it to anotherin the 
manner of Mozaribat without the proprietor's 
consenu.—Ir is not lawful for a manager to 
make over the stock to another, in the way 
of Mozaribat, unless with the consent of the 
proprietor, or unless he should have em- 
powered him to act according to his own 
judgment and discretion; because a thing 
cannot include its like, since both being of 
equal force, one cannot yield to the other.— 
Hence it is necessary either that an ex- 
press permission should have been given, 
or an absolute and discretionary power have 
been delegated.—This case, therefore, is 
similar to that of the appointment of an 
agent ; for one agent has not the power of 
appointing another agent, unless the con- 
sitituent should have said ‘‘act according to 
your own judgment and discretion.” —It is 
different with respect to the depositing of 
property, or giving it by way of Bazat, 
because these acts are lawful to a manager. 
as they are of a nature inferior toa contract 
of Mozaribat, and a thing may include its 
inferior. 

Nor lend it to another, although his powers 
be discretional—It is not lawful for a 
manager to grant a loan to any one out of 
the Mozaribat stock, although the proprietor 
may have said to him “act according to 
your own discretion ;’’ because the pro- 
prietor of the stock, in giving this dis- 
creti.nal power, means to give a latitude 
with respect to such things only as are 
relative to trade; and loan is not connected 
with trade, but is a gratuitous dead, in the 
same manner as charity, or a gift ; where- 
fore, by givinga loan, the object (namely. 
profit) cannot be obtained, since to receive 
back more than what is lent is not lawful.— 


Giving property in the way of Mozaribat, on 
the other hand, is in the nature of trade. and 
therefore a manager in such a case may give 
the stock which is the subject of it, by way 
of Mozaribat, to another, provided the pro- 
prietor have empowered him to act according 
to his judgment and discretion.—The case is 
the same with respect to partnership and 
commixture of the stock with the manager’s 
own property ;--that is to say, if the manager 
should commix the stock with his own pro- 
perty and thus because a partner therein, it 
is lawful, provided the proprietor have 
empowered him to act according to his judg- 
ment and discretion, because mixture and 
copartnership are in the nature of trade, and 
the power so given is therefore held to extend 
to it. 

The manager cannot deviate from any 
restrictions imposed upon himin the contract. 
—IF a person give property to another by way 
of Mozaribat, and restrict his management 
of it to a particular city or to particular 
articles, itis not lawful for the manager to 
deviate therefrom; because this is in the 
nature of a commission of agency ; and as 
restriction is attended with an acvantage, it 
is therefore allowed to operate.—(An expla- 
nation will hearafter be given of the nature 
of restriction.)—Neither 1s it lawful tor the 
manager under such circumstances to give 
the stock by way of Bazat to another person, 
to be carried by him from that particular 
city : for as itis not lawful for the manager 
himself to carry it fror that city he there- 
fore is not entitled to delegate such a power 
to another. 

Upon violating the restriction. the manager 
becomes responsible for the stock.—I1F the pro- 
prietor restrict the management of the stock 
to a particular city, and the manager never- 
theless carry it to another city; and there 
purchase something with it, he becomes in 
that case responsible for the stock; and 
whatever he may have purchased with it 
becomes his property, as well as the profit 
which may arise therefrom; because he 
stands asa usurper, since he has assumed a 
power of action with respect to the property 
of another without that other's consent.— 
If, however, the manager, having carried the 
stock out of the particular city, should not 
purchase anything with it until he had 
returned to the city to which the proprietor 
had restricted his power of action, he be- 
comes freed from responsibility (in the same 
manner as a trustee who has opposed the 
depositor becomes freed from responsibility 
on the cessation of such opposition). ~—and 
the stock resumes its former nature of 
Mozaribat, in virtue of its continuance in 
the possession of the manager, under the 
original contract.—In the same manner; also, 
if the manager, having brought something 
with part of the stock in the city in ques- 
tion, should depart from it with the remaining 
part of the stock, and again return without 
having purchased anything with it, in that 
case both the purchase which was at first 
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made,and the part which was afterwards 
brought back, are considered in the nature 
of Mozaribat, for the reason above-men- 
tioned.—It is to be observed that what 
has been here related with respect to the 
manager's becoming responsible upon carry- 
ing the stock to another city, and there 
making a purchase with it, is recited from 
the Jama Sagheer.—In the Mabsoot, treating 
of Mozaribat, it is related that the manager 
becomes responsible immediately on carrying 
the stock from the prescribed city.—The 
more approved doctrine, however, is that 
the manager becomes responsible imme- 
diately on carrying away the stock from the 
prescribed city ; and that upon his makinga 
purchase with it in another city the respon- 
sibility becomes fixed and permanent, since 
there then exists no probability of his bring- 
ing it back to the prescribed city.—The 
condition stated in the Jama Sagheer, there- 
fore, of the manager making a purchase out 
of the city, relates to the confirmation of the 
responsibility, and not to the original birth 
of it, which takes place immediately on 
carrying the property out of the city. 

A restriction to any particular part ofa 
city is invalid —Ir, a person give stock to 
another by way of Mozaribat, on condition 
of his making a purchase with the said stock 
in the market-place of a particular city, the 
condition is invalid ; because a city, notwith- 
standing the distinction of its parts, is yet 
like one place and such a restriction is 
therefore useless. 

_ Unless stipulated under an express excep- 
tion of any other place.—Ir, however, he 
expressly limit the purchase to th» market- 
place, by saying, ‘‘purchahse with this stock 
in the market-place and nowhere else,” a 
purchase made out of the market-place is in 
that case unlawful, because the proprietor in 
this instance has expressly declared that 
‘he shall not make a purchase out of the 
market-place,’’—and the proprietor is autho- 
rized to lay this restriction.—The restriction 
ere mentioned is to be understood in the 
proprietor saying to the manager. ‘‘I give 
this stock to you on condition that you act 
with it in such a manner” (‘‘that you pur- 
chases cotton with it,’’ for example) ;—or, on 
condition that ''you employ it in sucha 
place ;’"’—~and so also, from his saying, 
**Take this stock and employ it in Koofa ;” 
or, ‘Take this stock on con: ition of half the 
profit arising from it in Koofa.’’—If, how- 
ever, the proprietor were simply to say, 
“employ this stock in Koofa,’’ the manager 
may then employ it in Koofa or out of 
Koofa.—fhe proofs, upon these profits, are 
conn wcted with Arabic grammar. 

The manager may be restricted, in his 
transactions, to particular persons.—Ir the 
proprietor say to the manager, ‘‘Take this 
stock, on condition that you purchase and 
sell with it with a particular person,” such 
restriction is valid, being founded on the 
particular credit in business of the person 
to whom it relates.—It ie other wise where the 


says ‘Take this stock on condition that you 
purchase with it from the peonle of Koofa,’’ 
or ‘‘sell it to them ;—or, “Take this stock 
for a Sirf-sale, on condition that you purchase 
with it from Sirrafa [bankers], or sell it to 
them ;’’—for if the manager (in the former 
instance) sellthe stock in the city of Koofa, 
to a person who is not an inhabitant of that 
city, or (in the latter instance) sell it tc some 
one who is nota Sirraf, his act is lawful ;— 
because the first of these restrictions is merely 
a restriction in point of place; for as the 
people of Koofa are all different in regard to 
their judgments and manner of transacting 
business, the restriction to them in general 
could be attended with no advantage, whereas 
the restriction to the place is advantageous 
in regard to the preservation of the stock: 
and the second of these restrictions isa 
restriction to a particular mode of sale; for 
as he did not confine the restriction to any 
one individual, but to a particular set of 
people who prosecute the business of Sirrafs, * 
itis evident that the restriction was meant 
merely toa Sirf sale —Such is the meaning, 
in common acceptation, of the restriction in 
these two particular cases; but not in others, 

The contract may be restricted, in its 
operation, to a particiir period.—Ir the 
proprietor limit the Mozaribat to a par- 
ticular period, the contract becomes null at 
the expiration of that period; because, as 
this is ə commission of agency’ its conti- 
nuance is therefore restricted to the period 
specified; and as the restriction of its du- 
ration may be advantageous, it therefore 
operates in the same manner asa restric- 
tionto a particular place, or toa particular 
mode of sale. 

Nothing can be purchased, by the manager, 
whichis not a subject or property, in virtue 
of seisin; with respect to the proprietor.— 
A MANAGEE is not at liberty to purchase, 
with the stock, a slave, who would become 
free by being transferred to the proprietor, 
whether from the circumstance of affinity, 
or from any other cause (as if the proprie- 
tor had already vowed to emancipate him), 
because the contract has been made witha 
view to the acquisition of profit, which can 
be obtained only by repeated acts such as 
previous purchase and subsequent sale ; and 
to this last the freedom of the slave operates 
as abar:—and for this reason the purchase 
of all such things as do not become property, 
in virtue of seisin (such as wine or carrion) 
isnot comprehended in a Mozartbat con- 
tract. (It is otherwise with respect to the 
purchase of a thing under an invalid sale ; 
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*Sirraf is derived from Sirrif, which 
signifies a pure sale or the act of exchanging 
one sort of specie for a another: hence Sirraf 
means not onlya banker or money changer, 
but also any one whose dealing are ofthat 
nature, and consequently a negotiator of 
Sirf sales. 
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for this is comprehended in a Mozaribat con- 
tract, since the manager may lawfully sell 
that thing again after seisin: and conse- 
quently profit, which is the object of the 
contract. may in that case be obtained,) - If 
therefore, a manager purchase a slave who 
becomes free with respect to the proprietor 
of the stock, such purchase is not included 
in the Muzaribat stcck, but is considered to 
have been made for the manager himself ; 
for the bargain being valid with respect to 
the purchaser, is therefore effectual with 
respect to him, in the same manner as in the 
case of an agent for purchase who opposes 
his constituent. 

The manager cannot purchase a slave free 
with respect to himself, where any profit has 
been previously acquired upon the stock.— 
It is not lawful for a manager to purchase 
a slave who is free with respect to the ma- 
nager himself, where a profit has been gained 
upon the stock; because the slave of the 
manager (namely, in the profit) would in 
this case become emancipated from the 
whole stock, and consequently the share 
of the property would be valid, ® accord- 
ing to Hanecefa (The two disciples hold 
that it would become emancipated, because 
of the known difference of their opinion 
from that of Haneefa concerning the divi- 
sibility or indivisibility of manumission )—~ 
Now, where a slave becomes emancipated, 
either wholly, or in part, h2 is no longer a 
lawful subject of sale; and consequenily 
the end of the contract (namely, the acqui- 
sition of profit) cannot by this means be 
obtained. Hence it is not lawful for a 
manager, where a profit has been gained 
upon the stock, to purchase a slave who, 
with respect to himself, becomes free.—If, 
however, he should make this purchase, 
under such a circumstance, he becomes re- 
sponsible for the amount of the Mozaribat 
stock so expended, because he is then held 
to have made the purchase for himself, and 
he has paid the price out of the stock.—But 
if there have been no accession of profit tu 
the stock, the manager may lawfully pur- 
chase a slave that is free with respect to 
himself, because there exists no bar, in this 
case, since the manager has no share in the 
purchasc, f so as to render his portion in 
the slave free.—And if, after the purchase, 
a profit should arise, from the slave increas- 
ing value, the manager’s portion of the 
slave, involving his share of the profit, is 
emancipated; and he is not, in this case, in 
any respect responsible to the proprietor of 


* Because the slave, by becoming free in 
part, is rendered unsaleable; and obtains a 
claim to freedom. 

t For, as no profit has been, as yet, gained 
upon the stock, and as the profit is the only 
thing in which the manager has any share, 
it follows that no part of the manager’s pro- 
perty is expended in the purchase. 


the stock,® because neither the increase of 
the value, not the share acquired by the 
manager, were effected by his means, but 
Opetated of themselves independent of his 
will or endeavour. Hence this case is the 
same as where a person becomes heir to a 
relation, or to some one else; as if a wife 
should purchase the son of her husband, 
and should afterwards die, leaving behind 
her husband and brother ; in which case the 
child becomes free, and the father is not in 
any degree responsible ; and so also in the 
case in question.—(It is to be observed that 
the slave in question must perform emanci- 
patory labour to the proprietor of the stock. 
to the amount of his share in him, as the 
proprietor’s property is involved in his per- 
son; he must therefore perform emanci- 
patory labour; in the same manner as in a 
case of inheritance. 

Case of the manager purchasing a famale 
slave, and begetting a child upon her.—Ie a 
person give one thousand dirms to be man- 
aged, in consideration of a moiety of the 
profit, in the way of Mozaribat, and the 
manager purchase. for the thousand dirms, 
a famale slave of the value of these thousand, 
and afterwards have tarnal connexion with 
her, and she in consequence produce a child 
also valued at one thousand dirms, and the 
manager claim the child, and the child after- 
wards increase in value to fifteen hundred 
dirms, in this case the proprietor of the 
stock has it at his option cither or claim 
emancipatory labour from the slave [the 
manager’s child] to the amount of one thou- 
sand two hundred and fifty dirms: or to 
emancipate him : but the manager does not 
owe any indemnification to the proprietor 
for his share, though he be rich. The reason 
of this is that there is a presumption of the 
validity of the claim here made since it is 
possible that the female slave may be the 
wife of the manager, by her former proprie- 
tor having first contracted her in marriage 
to him, and afterwards sold her to him on 
behalf of the Mozaribat stock: and that the 
child which she produced may have been the 
issue Of his cohabitation with her :—but his 
claim to the child was not effectual (that is 
to say, the child was not emancipated), be- 
cause of the condition of its emancipation 
(namely, his right of property in the slave) 
did not in any respect appear, aS no profit 
had as yet arisen from her: for the value of 
each (namely, of the mother and child) was 
exactly equal to the amount of the stock, and 
consequently no profit existed in either of 
them; in the same manner as where the 
Mozaribat stock consists of different sub- 
stances, and the value of each substance is 
equal to the stock,—in this way, that a per- 
son purchases, with a stock of one thousand 
dirms, two slaves, and each of them after- 


* That is, he owes him no indemnification 
for the vitiation of his property in the save 
from this circumstance. 
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(according to Haneefa) like a Mokatib: and 


in which case no profit is held to exist in 
either of them; and so also in the case ìn 
question: and as no profit appears, it fol- 
lows that the manager obtains no share 
whatever in either the slave or the child, and 
consequently that his claim is invalid: but 
upon the child exceeding the stock in value, 
a profit then appears, and consequently the 
claim formerly made then becomes valid.—It 
were otherwise if the manner were first to 
emancipate the child, and afterwards the 
value of him to rise, for this emancipation 
would be altogether invalid (that is to say, 
would be ineffectual after the appearance of 
profit, as well as before). bzcause the libra- 
tion is an indication of manumission, and 
the indication being null at the time, from 
non-existence of a present right of propertyt, 
cannot afterwards become effectual in conse- 
quence of a supervenient right: whereas 
claim, on the other hand, is an express noti- 
fication, and hence may lawfully be admitted 
as effectual, in consequence of a supervenient 
right—(in the same manner as where a per- 
son, having declared the slave of another to 
be free, afterwards purchases him; in which 
case the slave, after the purchase, becomes 
free, in virtue of the previous declaration) ; 
—and the claim being effectual after the ex- 
istence of profit. and the parentage, also, 
being established, it follows that the child is 
free in virtue of the manager’s right of pro 
perty in a part of him: and no compensation 
for any part of his value is due from the 
manager to the proprietor of the stock, 
whether the manager be rich or poor be- 
cause the feedom of the child is established 
in virtue of the parentage, and also in virtue 
of the manager’s right of property (that is 
to say, virtue of both):—but as the right 
of property is established subsequent to the 
parentage, the freedom is therefore referred 
to the right of property which takes place 
independent of the will and endeavour of the 
manager, and in which therefore he is guilty 
of no transgression; and as the indemnifica- 
tion for emancipating a slave f is an indem- 
nification for damages, it is not due but in a 
case of transgression.—The proprietor of the 
stock is entitled, on this occasion, to demand 
emancipatory labour of the male slave, be- 
cause the property which he had in him re- 
mains, as it were, detained in him ;—and he 
is also at liberty or emancipate him, because 
a slave who owes emancipatory labour is 
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* That is to say, “it were otherwise if the 
manager’s claim (involving the emancipation 
of the child) were first admitted, &c.’’ 

tAs the manager acquires no right of pro- 
perty is in the child until such time as a profit 
be obtained upon it. 

{As where a partner (for instance) eman- 

‘nates his share in a slave, which induces 
‘timate freedom in toto, and is therefore, 
~onsequence, destructive to the pro- 

` e other partners. 


the proprietor is therefor empowered to 
emancipate him.—If the proprietor require 
the labour, the slave must perform it to the 
amount af one thousand two hundred and 
fifty dirms ; for the proprietor is entitled to 
one thousand on account of the stock; and 
the remaining five hundred. which is the 


profit, is equally shared between him and 


the manager ; the labour, therefore, must be 
performed to the amount above stated; and 
upon the proprietor thus obtaining that 
amount, of him, he is then entitled to take an 
equivalent for half the value of the mother ; 
because the propeietor being entitled to one 
thousand pirms out of the twelve hundred 
and fif y, on account of the stock (which 
claim must always be first satisfied), it fol- 
lows that the female slave is altogether pro- 
fit, and is therefore equally shared between 
the proprietor of th: stock and the manager; 
and as the manager formerly preferred a 
claim that was valid (since there was a pre- 
sumption that he might have cohabited with 
the famale slave in virtue of marriage), and 
the efficiency of which remained suspended 
only on account of the defect in his right of 
property, and became effectual on the estab- 
lishment of that right, by which means the 
female slave becomes his Am-Walid,—he [the 
manager] is therefore responsible for the 
share of the proprietor, whether he be rich 
or poor, because the responsibility in this in- 
stance is responsibility for assumption of 
property, anda responsibility of the nature 
does not remain suspended on transgression ; 
—in the same manner as where a person, in 
virtue of marriage, cohabits with the female 
slave of another, and child is born of her, 
and this person afterwards obtains. by in- 
heritance, a right of property in her, jointly 
with another person,—in which case the 
person in question is responsible to the other 
for his share; and so also in the case in 
question :—contrary to responsiblility for the 
child as before treated of. 


CHAPTER II 
OF A MANAGER ENTERING INTO A CONTARCT 


OF MOZARIBAT WITH ANOTHER. 

A munager entrusting the stock in his 
hand toa secondary manager, is responsible 
to the proprietor, upon any profit being ac- 
quired on it —Ir a mananger give stock to 
another person, in the way of Mozaribat, with- 
out authority from the proprietor of the stock, 
in that case the first or principal manager 
isnot responsible [for the stock] either on 
account of having so given the stock to the 
other, or on account of that other’s employ- 
ment of the same, until such time as profit 
shall have been acquired thereon : but when- 
ever profit takes place, then the principal 
manager becomes responsible to the pio- 
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Hasan as an opinion of Haneefa. The two 
disciples maintain that the primary manager 
becomes responsible, immediately upon the 
action of the secondary manager, whether 
profit may have been acquired or not: and 
this is agreeable to the Zahir Rawayet.— 
Ziffer holds that the primary manager is 
responsible for the giving of the stock to 
the other. whether that other may have 
acted with regard to it or not (and there is 
an opinion recorded from Aboo Yoosaf to 
the same effect) ; because it is lawful fora 
Manager to give the stock by way of deposit, 
but not by way of Mozaribat; and as. in 
the case in question, it was given by way of 
Mozaribat, the manager was therefore guilty 
of a trespass, and is consequently liable to 
responsibility —The argument of the two 
disciples is that the stock is here in reality 
given as a deposit; and is only rendered 
Mozaribat by the action of the secondary 
manager ;—therefore (say they) there are 
two circumstances in this case, and we pay 
attention to both circumstances, and deter- 
mine, accordingly, that responsibility t. kes 
place in case of the action of the secondary 
manager : but if he do notact, and the pro- 
perty be lost in his possession without any 
transgression, responsibility is not in that 
case incumbent,’’—The reasoning of Haneecfa 
is that the mere act of giving, previous to 
the action, is a deposit, and after the action 
it is an entrusting, in the manner of a 
Bazat; and as both these deeds are lawful 
to a manager, he is not consequently re- 
sponsible for either of them:—but upon 
Profit secruing, the first managcr renders 
the secondary one asharer with him in the 
stock, and is therefore responsible in the 
same manner as if he had mixed the stock 
with the property of another, in which case 
he would have become responsible in conse- 
quence of his having rendered that other a 
Sharer in the stock; and so also in the case 
in quistion. All this proceeds on a supposi- 
tion of both of the Mozaribats being valid : 
but if one or both of them be invalid, then 
the primary manager is not responsible, 
though the secondary manager should have 
acted with regard to the property ; because, 
in such case, the secondary, anager is con- 
sidered asa higgling, entitled to an adequate 
hire, and not to any share in the profit. 
Mohammed, in the Mabsoot, observes that 
in case of the validity of the Mozaribat, the 
primary manager becomes responsible ; but 
he has not stated the consequences with re- 
gard to the secondary manager. Some have 
said that he is not responsible, according to 
Haneefa, and that he isso according to the 
two disciples; proceeding on the different 
opinions which they have maintained with 
regard to the trustee of a trustee,—Haneefa 
holding the principal and not the secondary 
trustee to beresponsible ; and the two disci- 
ples holding the proprietor to be at liberty 
to take the compensation from whichever 
he chooses ; and so also in the case in ques- 
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tion —others, again, have said that the 
proprietor, is at liberty, in the opinion of all 
our doctors, to take a compensation either 
from the principal or the secondary manager : 
and this is the common opinion. This is 
evidently the opinion of the two disciples 
because, according to them, a secondary trus- 
tee is responsible :—and it is also evidently 
agreeable to the opinion of Haneefa ; because 
the principal manager was guilty of a trans- 
gression, in giving the stock to the secon- 
dary manager without the proprietor’s per- 
mission ; and the secondary manager was 
also guilty of a transgression, in taking 
possession of the property of another with- 
out his consent. Respecting the two cases 
of a manager and a trustee, the difference 
between them according to Haneefa, is that 
the secondary tru tee takes possession of the 
deposit with a view to the benefit of the 
principal trustee, and is therefore not re- 
sponsible: whereas the secondary manager 
seizes the stock with a view to his own profit; 
on which account it is proper to make him 
responsible. It is to be observed that upon 
the primary manager becoming responsible 
for the stock, the contract of Mozaribat be- 
tween him and the secondary becomes valid ; 
and the profit is participated between them 
agreeably to their stipulation ; because the 
primary manager becomes proprietor of the 
Mozaribat stock, in consequence of his re- 
sponsiblity, from the time that he exceeded 
his authority, by making it over to another 
without the owner’s consent, whence it is 
the same asif he had so giv2n his own pro- 
perty Ifthe proprietor, on the other hand, 
should require the indemnification of the 
secondary manager, then the secondary must 
revert for satisfaction to the primary man- 
ager. because of their contract of mozaribat, 
as he acts on behalf of the primary manager ; 
—in the same manner as where a proprietor 
takes a compensation from the turstee of an 
usurper, in which case the trustee has re- 
course to the usurper; and so likewise in the 
case in question ; and also, because the prin- 
cipal manager deceived him in the body of 
the contract And in this case also the 
contract of Mozaribat between the primary 
and the secondary managers is valid, because 
responsibility ultimately falls upon the pri- 
mary manager, and it is therefore the same 
as if the proprietor had taken a compensa- 
tion from him first: but the profit, in this 
case, is fair and lawful to the secondary, 
and not to the primary manager: because 
the secondary is entitled to the profit on 
account of his management, in which there 
is no baseness ; but the principal is entitled 
to profit merely from his right of property. 
which being founded only on the payment of 
the compensation, is not altogether free from 
baseness, since a right of property merely 
constructive is in one shape established, but 
in another shape it is not established. 

Case of manager entrusting the stock to 
a secondary manager, with the proprietor's 
concurrence.—IF a person give property to 
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another by way of Mozaribat, on condition 
of half the profit, and with permission to 
him to give the property to another in the 
way of Mozaribat, and the manager, accord- 
ingly, give the said property to another by 
way of Mozaribat, on condition of a third of 
the profit; and the secondary manager em- 

loy the said stock, and acquire profit upon 
it in that case, if the proprietor should have 
said to the first manager, ‘Whatever advan- 
tage Gop Almighty may grant upon it Is 
between you and me in an equal degree, 
then a half of the whole profit is due to it 
the proprietor, one third to the secondary 
manager, and one sixth to the primary 
manager ;—because the act of the primary 
manager, in giving the stock to the secondary 
manager by way of Mozaribat, was ‘awful, 
as he had the consent of the proprietor there- 
to; but asthe proprietor stipulated to him- 
self one half of the whole profit, he is there- 
fore entitled to it, and the remaining half is 
all with which the manager has any concern; 
and as he agreed to give a third of the whole 
to the secondary manager, these will remain 
of course only one sixth of the whole to him. 
—QOne half of the profit is, in this instance 
fair and lawful to the two managers, although 
the primary manager has not employed him- 
self [with regard to the stock], because the 
industry of the secondary manager is held to 
be that of the primary :—in the same manner 
as where a person hires another to make him 
a garment for one dirm; and the p'rson 
hired hirzs another to do the work for half a 
dirm ; in which case, although the principal 
hireling does no work, yet he is fairly and 
lawfully entitled to the profit of an half 
dirm, as the work of the secondray is con- 
sidered as his work. But if, in the case 
in question, the proprietor should have said, 
‘'Whetehr advantage Gop Almighty gives 
to you, is between you and me in an equal 
degree ;’’ then the secondary manager is 
entitled to one third, and the remainder is 
divided in an equal degree between the 
proprietor and the principal manager ;—be- 
cause, in this instance, the proprietor com- 
mits the disposal of the property to the first 
manager, stipulating for himself one half of 
the whole profit which may accrue from 
it; andas, by this statement, two thirds of 
the profit accrue, those two thirds are equally 
divided between the proprietor and the 
manager.—It is otherwise in the preceding 
case, because there the proprietor had stipu- 
lated for himself one half of the whole profit: 
hence there isan evident difference between 
the two cases. 

If the proprietor of the stock say to the 
manager, ‘‘I gave this stock in order that 
whatever profit may result to you thereform 
be equally divided between us ;” and, at the 
same time, give him permission to have it 
managed by Mozaribat, and if, accordingly 
the manager entrust it to another manager 
with an agreement of half the profit to him, 
in this case one half of the profit goes to the 
secondary manager, and the other half is 
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divided equally between the proprietor ang 
the primary manager; because the primary 
manager has agreed to let the secondary 
manager have one half of the whole profit, 
and the proprietor of the stock having already 
agreed to this, the secondary manager is 
entitled to one half accordingly ; and as the 
proprietor established for himself one half of 
the profit that might accrue to the primary 
manager, and one half only on the whole 
accrues to him (as the half which goes to the 
secon lary must necessarily be deducted). 
if follows that this half is divided between 
them. 

Ir a proprietor give stock to any person 
by way of Mozaribat, upon condition that, of 
whatever advantage may accrue thereon, 
one half shall come to him.—or that, one 
half of the increase, above the original 
amount, shall be divided equally between 
him and the manager.—-and at the same 
time permit the manager to entrust the stock 
in the way of Mozaribat to another, and the 
manager accordingly give it to another in 
the way of Mozaribat, with an agreement of 
one half of the profit to him.—in that case 
the proprietor is entitled to one half of the 
profit, and the secondary manager to the 
other half, whilst nothing whatever is due 
to the primary manager ; for the stockholder 
having conditioned for himself one half of 
the prop:rty in an absolute manner, one half 
therefore goes to him; and as the principal 
manager agreed to give one half (which is 
the share that would be due to himself) to 
the secondary manager, the same must 
therefore be given to him ; hence he himself 
is entitled to nothing ;—in the same manner 
as where a person hires another to make him 
a garment for one dirm, and the person so 
hired again hires another to do the work for 
one dirm also —in which case the secondary 
hireling would be entitled to the dirm, and 
nothing whatever would be due to the prin- 
cipal; and so also in the case in ques tion,— 
But if the primary manager to give the 
secondary one two thirds of the profit instead 
to one ha'f, then the proprietor is entitled to 
one half, and the secondary to the other; 
and the principal manager must make good 
of the secondary, from his own property, to 
the amount of one third of the profit, in order 
that a complete share of two thirds may be 
thus rendered tohim: for@fere the primary 
manager stipulated to the secondary a thing 
which was the right of the proprietor ; and 
hence, in respect to the proprietor, his agree- 
ment is of no effect, since, if such were the 
case, it must necessarily follow that the con- 
dition he had himself established was null ; 
—yet there is no illegality in referring the 
obligation of it to his own person, since it 
relates to a fixed and certain object, inter- 
woven in acontract which he was competent 
to make. Hence he becomes responsible for 
the safe delivery of two thirds to the secon- 
dary, and consequently the discharge of the 
same is incumbent upon him. Besides, he 
deceived the secondary in the body on 
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the contract, which a cause of recourse,— 
that is to say, entitles the secondary to re- 
vert and have recourse to the principal :—in 
the same manner as where a_ person has been 
hired to make a garment for one dirm, and 
be again hires another to do the work for one 
dirm and an half.—in which case the secon- 
dary hireling is entitled to an half dirm from 
the property of the principal hireling :—and 
so likewise in the present case. 


Section. 


The contract may stipulate? a proportion of 
the p ofit tc the slave of the propri etor.—IF 
a manager st’pulate to give one third of 
the profit to the proprietor of the stock, one 
third to the slave of the proprietor (on 
condition of assistance in the labour), and 
the remaining third to himself, it is lawful 
whether the slave be indebted or not: be- 
cause the s isin of slave is valid (scpecially 
where he “gs a Mazoon, or privileged slave : 
and in the present case the slave is priviledge, 
inasmuch as the condition of his working 
with the manager endows him with a privi- 
lege; an} already to the rule of the seisin 
of a slave being valid, a master is not per- 
mitted to take from a trustee the deposit 
which may have been made by hls slave, 
although the slave be not privileged ; and on 
the same principal, also, a master may sell 
any thing to his slave, provided he be privi- 
ledged) :—and the seisin of the slave being 
valid, tt follows that the condition of his 
uniting in the management is not repugnart 
either to the delivery of the stock,” or to 
the distinction between the stock and the 
manager : the condition is therefore ap- 
proved f (It is otherwise where it is made 
acondition that the proprietor of the stock 
shall himself work, because that is preven- 
tive of delivery, and consequently invalid, 
as has been already explained.)—The con- 
tract of Mbozaribat, therefore, being valid, 
one third of the profit goes to the manager, 
and two thirds to proprietor of the stock ; 
because the earnings of the slave are the 
property of the master, if he be not indebted ; 
and if he be indebted they are the property 
of the creditors.—The doctrine here laid 
down proceeds on a supposition that the 
master, and not the slave, has concluded the 
contract of Mozaribat. 

But if a slave engage in such a contract on 
behalf of his master it is invalid.—For if a 
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*To the slave, for the purpose of manage- 
ment. 

_TIf a slave were incapable of making 
seisin, it would follow that a delivery of the 
stock to the slave (for the purpose of manag- 
ing it) would, in fact, be a return of it to the 
Proprietor, his master, and consequently the 
contract would be rendered nugatory. 

_ [Since such delivery would be return of 
it to the proprietor, which would invalidate 
in contract. 
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privileged slave enter into a contract of 
Mozaribat with a stranger, stipulating that 
his master shall act with the manager in the 
management of the stock, the contract is 
invalid, provided the slave be free from debt : 
because in that case the Mozaribat stock is 
the property of the mastcr ;* and as it is 
stipulated that the master shall unite in the 
Management, it is requisite that he make 
seisin of it for that purpose; but the seisin 
of the proprietor is repugnant to a due 
delivery.t If, however, the slave be insol- 
vent, the contract is valid. as in that case 
the master stands in the same relation asa 
stranger, according to Haneefa. 
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CHAPTER III 


OF THE DISIMISSION OFF MANAGER ; AND OF 
THE DIVISION OF THE PROPERTY. 


The contract is dissolved by the death of 
either party.—IF either the proprietor of the 
stock or the manager should die, the contract 
becomes null ; because a contract of Mozari- 
bat (as has been already explained) is in the 
nature of an appointment of agency; and 
agency ceases by the death either of the con- 
stituent or of the agent; and inheritance 
does not take place with regard to agency, as 
has been already demonstarted. 

Or by the apostacy and expatriation of the 
manager.—If the proprietor of the stock 
become an apostate, and be united to a 
fereigncountry, f the contract of Mozaribat 
becomes null ; because his being united toa 
foreign country is equivalent to his death 
(whence it is that his property is then divided 
amongst his heirs).—If, on the other hand 
he should not be united to a foreign country, 
the transactions of his manager remain sus- 
pended in their effect.—(that is to say, if he 
again becomes a Mussulman, they then take 
effect): but if he die in his apostacy, they 
then become null (according to Haneefa 
because his manager’s transaction {with the 
stock] is the same as his own transaction, 
since the manager acts on his own account: 
and as (according to Haneefa) the acts of an 
apostate are suspended in their effect, so, 
in the same manner the acts of his manager 
are suspended. 

If the manager apostatize, without going to 
a foreign country the contract still continues 
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*\Whereas, if the priviledged slave were 
involved in debt, the stock entrusted by him 
to the manager would (in common with his 
other property) be the right of his creditors. 

+Because, as the property of the slave is, 
in effect, the property of his master, it follows 
that a delivery tothe master would be nuga- 

ory. 
i By a sentence of the Kazee. 
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in force.—If the manager become apostate, 
yet the contract still continues to exist in its 
original state, because the actions of a person 
are suspended in their effect, only on accour.t 
ofa suspension of his right property: but 
the apostate in question has no right of pro- 
perty in the Mozaribat-stock, as that belongs 
solely to the proprietor of the stock : and as 
the proprietor’s right of property is not sus- 
pended, the contract of course still continues 
in force. 

All acts of the manager are valid, untii he 
be duly apprized of his dismission.—Ir the 
proprietor of the stock dismiss the manager, 
and he should not be acquainted with his 
dismission until after he had transacted 
by purchase and sale then those transactions 
are valid ; because he acts as an agent on 
behalf of the proprietor ; and the dismission 
of an agent, if it be voluntary and intended 
(that is to say, not virtual, suchas by death), 
remains suspended upsn a knowledge of it ; 
for dismission is a prohibition from action ; 
and prohibition in injunctions respecting 
any matter, do not operate until after know- 
ledge of them, as in the case of the commands 
and prohibition of the Law. 

The manager, after being apprized of his 
dismission, may still convert what remains 
on his hands into money —(r the proprietor 
of the stock dismiss the manager, and he be 
apprized thereof, he may nevertheless sell 
such of the Mozaribat-stock as consist of 
chattels and effects, because his dismission 
from the agency is not preventive of a sale 
of articles of that kind, since he hasa right 
to profit, which cannot be obtained otherwise 
that by a division ; and this can be effected 
only by turning the subject of the stock into 
species.—From this necessity, therefore he 
is at libery to sell such stock: but after 
the sale, it is not lawful for him to make any 

urchase whatever with the price he procure 
bor these effects ; because there is no necessity 
for his so doing, and the sale is admitted 
only from necessity, as has been already ex- 
plained. 

But if it have been already converted into 
money, he cannot transact, with it.—IF the 
proprietor of a stock, wh.ch had originally 
consisted of dirms or deenars, dismiss the 
manager at a time when it has been reduced 
to specie, and the manager be apprized 
thereof, in that case he is no longer entitled 
to act with regard to it, since there exists no 
further necessity for his so doing. 

Unless this money be of a species different 
from the original stock.—in which case he 
may contract it into money of the same species. 
— Tue author of the Hedaya remarks that 
the law here proceed on the supposition that 
the stock has been converted into the very 
same specie with the original stock : but that, 
if it should have been converted into specie 
ofa different denomination (as if the stock 
had originally consisted of deenars, it be 
now converted into dirms, or vice versa), the 
manager is, by the benevolence of the law, 
allowed the liberty of selling ıt for the same 
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specie as the original stock; because it is 
incumbent upon the manager to return a 
similar to the original stock, which is im- 
practicable otherwise than by selling what 
he has on hand for the same specie as the 
original stock; and also, because, as the 
profit cannot be ascertained until the pro- 
perty on hand be converted into something 
of the very same nature as the original stock, 
the case becomes exactly the same as if the 
property consisted of goo s and effects.—It 
is to be observed that all the rules here laid 
down with respect to the dismission ofa 
manager are applicable to the case of the 
death of the proprietor of the stock.—Thus. 
if the proprietor should die, the manager is 
entitled to sell the Mozaribat stock, where it 
consists of goods and effects :—but he is not 
allowed afterwards to purchase any thing 
whatever with the price so obtained. If, on 
the other hand, the stock has been turned 
into dirms or deenars, he is not entitled to 
act with respect to it, provided the money 
into which it is converted correspond with 
the specie of the original stock: but if it be 
different from the specie of the original stock 
he is at liberty to convert, by sale, into the 
same specie with the original. 

If, at the dissolution of the contract, the 
Stock consst of debt, the manner must be 
compelled to collect them where any profit 
has been acquired.—Ir the proprietor and 
the manager dissolved the contract, and the 
stock should at that time consist of debts 
due from other, in this case, where any 
profit has been acquired, the magistrate 
must compel the manager to possess him- 
self of these debts; since he is held to be 
equivalent to a hireling, and his profit 
to be like hire. But if no profit have been 
acquired, it is not incumbent upon the 
manager to receive payment of these debts ; 
since he is merely a voluntary agent, and 
no compulsion can be used for the fulfilment 
of a voluntary engagement (as where a 
person makes a grant to another without 
delivering the thing granted, in which case 
the donor cannot be compelled to make 
delivery of the grant). The manager, how- 
ever, is in this case to be instructed to 
appoint the proprietor agent in his behalf 
for the receipt of these debts; for as the 
right of the contract appertain to the con- 
tractor, it is indispensably necessary that 
he thus appoint the proprietor his agent, to 
prevent the loss of his right. Mohammed, 
in the Jama Sagheer, observes that ‘‘the 
manager ought to be instructed to make a 
transfer of his claim upon the debtors to 
the proprietor ;’’ the meaning of which also 
is, that he should appoint the proprietor his 
agent for the receipt of the debt., because if 
such transfer were sufficient, the proprietor 
must necessarily be injured in case of the 
debtors not acceeding tothe same. It isto 
be observed that this is the rule in all cases 
of agency. Thus, when an agent for sale 
(for instance) is dismissed, he must be told 
to appoint his constituent agent for the 
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receipt of the debt, in the manner above 
mentioned. A broker, however, must him- 
self be compelled to receive any debts that 
may be, due because with brokers the custom 
is to act for hire. 

All lost upon the stock is placed against 
the profit—Wuatever may be lost or 
destroyed, of the Mozaribat stock, must be 
placed tə the account of the profit, and not 
of the original stock, because the profit being 
a dependant, it is most eligible to refer the 
loss to it; in the same manner as a loss in 
property subject to Zakat is referred to what 
is exempt,* and not to the actual Nisab, as 
the exempt property is a dependant of the 
Nisab 

Ir more than the profit be lost, the respon- 
sibility does not fall on the :nanager, as he 
is merely a trustee. 

If the profit be divided prev:ous to a re- 
storation of the capital and any accident 
afterwards befell the stock, the manager must 
return the portion of profit he had received.— 
Ir the stockholder and the manager devide 
the profit between them, and continue the 
contract in existence as before, and the 
whole or part of the stock be afterwards 
lost, the manager must, in that case, return 
the profit tothe proprietor, in order that he 
may appear to recover this capital ; because 
a division of the profit pervious to a restora- 
tion of the capital is not valid, since the 
profit cannot be ascertained until the pro- 
prietor shall have recorded his capital for 
the capital Is the principal, and the profit 
the dependant; and hence, when what re- 
mained in the hands of the manager 1s lost 
or destroyed, ashe isin this case subject to 
no responsibility (it being only a trust with 
him), it follows that what he and the pro- 
prietor had before taken possession of is 
capital, and consequently that he is respon- 
sible for the portion he had taken, and that 
the portion taken by the proprietor as also 
accounted as part of the capital 

The manager is not responsible for defi- 
ciency.—-Ir, when the proprietor has received 
back the whole capital, any excess remain, 
such excess must be divided between him and 
the manager, as being profit: but if there 
be a deficiency, no compensation is due from 
the manager, as he is only a trustee. 

The profit received by the manager is no 
way implicated, with respect to any new 
contract between the same parties —Ir the 
manager and the proprietor, having divided 
and taken the profit, and annulled the con- 
tract of Mozaribat, should again enter into 
a new contract of Mozaribat and the stock 
be afterwards lost, in this case the profit 
gained upon the first Mozaribat is not to be 
returned to the proprietor, because that 
Mozaribat was completed, and the second 
Mozaribat is a new contract ;—and the de- 
struction of the stock of the second Moza- 
ribat cannot effect the first ;—in the same 
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manner as if the proprietor should have 
given some other property than that which 
was the subject of the former contract to the 
manager, in which case, if the said addi- 
tional propertv shouid be lost, it does not 
affect the contract; and so also in the case 
in question. 


CHAPTER IV. 


OF SUCH ACTS AS MAY LAWFULLY BE PER- 
FORMED BY A MANAGER, 


A manager may sell the stock either for 
ready money, or upon trut.—Ir is lawful 
for a manager to sell the stock either for 
ready money, or upon trust; because these 
acts are in the naure of traffic, and, as 
such, are included in an absolute contract, 
—The period of trust, however, must not be 
extended beyond what is customary amongst 
merchants (such, for instance. as a period 
of ten years); because he is only permitted 
to act according to the common practice, and 
custon of merchants; whence it is that he 
may lawfully purchase a quadruped for 
conveyance ; but he can only hire a boat: 
for such is the custom among t merchants. 

AccorDING to the Rawayet Mashoor. a 
manager is at liberty to give the privilege 
to trading to slave whorne he muy have 
purchased with the stock, since this is in the 
nature of traffic. 

Or entrust a slave with the management 
of it: or (hav.ng sold it for teady money) 
may grant a suspension of payment.—If a 
manager should sell part of the stock for 
ready money, and afterwards admit of a 
Suspension in the payment, it is lawful 
according toall our doctors :—according to 
Haneefa and Mohammed, because, as an 
agent is permitted to grant a suspension of 
payment, a manager, as having a share in 
the profit, is entitled to do soa fortiori (the 
manager, however, is not responsible be- 
cause. as he has a power of dissolving the 
sale, and afterwards sclling the thing upon 
trust, the deferring of payment is accor- 
dingly lawful : contrary to an agent, as he is 
responsible to his constituent for the price of 
what he sells, because he is not at liberty 
to dissolve a sale and sell the article over 
again upon trust) :—ard according to Aboo 
Yoosaf, because a manager may, if he please, 
annul the sale, and sell the’ article over 
again: contrary to an agent, who has nə 
power of dissolving a sale, 

Or allow the purchaser to transfer the 
payment upon another person.—If a manager 
should sell something to Zeyd upon trust- 
and Zeyd, with the consent of the manager, 
should transfer the payment of the price 
upon Omar, this is lawful, whether Omar 
be rich or poor, because transfer of debts is 
customery amongst merchants.—It is other. 
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wise where a guardian assents to such a | Istidanit ® ; suchas where a manager pur- 


transfer with respect to the property of his 
orphan ward, ashe cannot lawfully accept, 
in his ward’s behalf, of a transfer upon a 
person that is poor ; because the interest of 
the orphan is what must be consulted 
(whence the power of a guardian is restricted 
to what may conduce to the interest of his 
ward); and asthe acceptance of a transfer 
upon a person that is poor is destructive of 
the orphan’s interest, it is therefore illegal. 

The acts of manuger are such as he is 
empowered to perform by the contrdct.— 
Tue acts of a Mozarib, or manager, are of 
three kinds. I. 
perform in virtue of the absolute contract of 
Mozaribat ; including all deeds partaking 
of the nature of Mozaribat, or of its depen- 
dences ; such for example, as agency for 
purchase or sale, because of the necessity 
tor those acts; and also pawn, as this is in 
the nature of a discharge or satisfaction ; 
and like wise deposit, hire, entrusting in the 
manner of Bazat, and also travelling with 
the stock, as before mentioned. 

Orin virtue of general and discretionary 
power versted ın him by the proprietor, —Il, 
Sucu deeds ashe is not competent to per 
from in virtue of the absolute contract, but 
in virtue of a general power granted him by 
the proprietor, to act agreeably to his own 
judgment and discretion; including all 
such deeds as may have a probable con- 
nexion with a contract of Mozaribat ; and 
which are accordingly held to be connected 
with it, when there exists any argument for 
their being so ;—such as the giving of the 
stock to another in the way either of Moza- 
ribat, or of partnership, or the mixing of it 
with the manager’s own property. or with 
that of another ;—to which acts a manager 
is not competent, merely in virtue of the 
absolute contract, except where something 
argues a connexion between the act and the 
contract ; because it 1s presumed that the 
proprietor of the stock intends that the 
manager alone should be his partner, and 
not any other person ; and these acts are not 
in the nature of trattic (as traffic does not 
depend upon such acts). and consequently 
are not comprehended ın the absolute con- 
tract: yet, as they are all instruments of an 
increase of profit, and are therefore admis- 
sible in a contract of Mozaribat, they are 
accordingly included in the contract, where 
any argument exists of their so being ; and 
the power granted to the manager by the 
proprietor ‘‘ to a:t according to his own 
discretion,” clearly argues thus much. 


Or such as he is not empowered to perform 
in either way.—lIII. Sucu deeds as the 
manager is not competent to perform, either 
in virtue of the absolute contract, or from 
the discretionary power granted him by the 
proprietor, being neither in the nature of 
traffic, nor having any probable connexion 
with the contract, but such as he may per- 
from in case of an express power from the 
proprietor of the stock. These are termed 


Such as he is competent to |; 


chases something in exchange for dirms and 
deenars, after having laid out the whole 
capital in the purchase of goods and effects 
in which case the transaction relates entirely 
to the manager, and he is entitled to all the 
profit as well as subject to the loss or debts 
that may result from it: or, where a manager 
lays, out, in purchasing goods, more than the 
amount of the capital, in which case what 
is tantamount tothe stock is considered as 
belonging to the Mozaribat ; and the profit, 
loss, or debts resulting from the excess 
relate solely to the manayver: or, where the 
stock consists of dirms and deenars, and the 
manager purchases something in exchange 


for articles of weight, measurement of 
capacity, or of s le; for, in that case, as 
the manager makes the purchase with 
something else than the stock, it is con- 


sidered as an Istidanit, and operates entirely 
with respect to the manager: that is to say, 
the profit. loss, and debts arising from it, 
relate entirely to him, and not to the pro- 
prietor of the stock ; the reason of which is, 
that Istidan:t 1s a transaction with respect 
to other property than the capital; and as 
the agency is confined to the capital, the 
manager is of cours: not competent to such 
transaction.—Moreover, the property, in this 
case, exceeds the amount of that which was 
the subject of the contract, to which the 
proprietor has not assented: and although, 
in such excess of property, there be advan- 
tage: yet itis not free fromthe risk of loss, 
and of its producing debts. If, however 
the stockholder give his assent to the 
Istidanit, then the thing which the manager 
may have purchased is participated between 
him and the stockholder, in the manner of a 
Shirkat Wajooh, or partnership upon per- 
sonal credit,f which signifies, where two 
persons are partners without either stock or 
labour, and purchase something upon credit, 
to be paid for ata future period, and sell it 
again. Of the third species of acts in Mo- 
zaribat is also the taking of Sifatja, which 
isa species of Istidanit, and the giving of 
Sifatja, which resembles a loan.—Sifatja 
means the delivery of property to another 
by way of loan, and not by way of trust, in 
order that that other may deliver it to some 
friend of his, and the object cf it is to 
avoid the dangers of the road.—In the same 
manner also emancipation, either in ex- 
change for property, or without property in 
exchange, and contracts of Kitabat, are of 
the third species of acts in Mozaribat, as 
not being inthe nature of traffic ;—and the 
same of gifts, loans, and charities, which are 
mere gratuitous acts. 

A manager is not allowed to contract male 
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* Anglice.—Desiring to borrow.—In its 
common acceptation, it signifies contracting 
debt, on behalf either of one’s self or of 
another. 
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and female slaves (forming a part of the | 


stock) in marrage to each other.—It is 
not permitted to a manager, according to 
Haneefa and Mohammed, to join in mar- 
riage male and female slaves which are of 
the stock of the contract.—It is recorded as 
an opinion of Aboo Yoosaf. the he may 
contract in marriage a female but not a 
male slave, because the bestowing of a 
female slave in marriage is in the nature 
of acquisition; since her dower is obtained 
from it, and her maintenance annulled.— 
The argument of Haneefa and Mohammed 
is, that the bestowing of afemale slave in 
marriage is notin the nature of traffic, and 
a contract of Mozaribat includes only agency 
in such things as relate to traffic, whence 
this is the same as the making a slave 
Mokatib; or the emancipating him in ex- 
change for property ; for in both these cases 
there is an acquisition of property; but as 
neither of t!.em relates to traffic, they are not 
inclucled in a contract of Mozaribat ; and so 
also in the case in question. 

Any part of the stock delivered by the 
manager of the proprietor in the manner of 
a Bazat, still continues to appertain to the 
Mezaribat stouck.—Iv the manager deliver 
any part of the Mbozaribat stock to the 
proprietor asa Bazat, and he make purchase 
and sale with it, it continucs to belong to 
the Mozaribat stock, in the same manner 
as before. Ziffer says that the Mozaribat 
is annulled ; because the proprietor, in this 
instance, acts with what is his own, and he 
is incapable of being the manager’s agent 
in work which he performs with his own 
property ; the proprietor, therefore, on this 
occasion, may be said to have taken back 
so much of the Mozaribat stock; whence 
it is that a contract of Mozaribat is not 
valid where the labour of the proprietor 
is stipulated for at the time of making 
the contract. The argument of our doctors 
is, thataftcr the Mozaribat stock has been 
duly delivered to the manager, and taken 
possession of by him; and the manager has 
thus acquired a right of transacting with 
it, the proprietor is fully capable of acting 
as an agent on behalf of the manager, in 
transacting with the stock; and as making 
it over in the way of Bazat amounts to a 
commission of agency, it follows that (in 
this view) the proprietor cannot be considered 
merely as receiving back his stock It is 
otherwise where the proprietor’s uniting in 
the management is made a condition of the 
contract, originally, as this is repugnant to 
the delivery of the stock to him for the 
purpose of management, and also to his 
taking possession of it. It is also otherwise 
where the manager makes over the stock 
to the froprictor in the way of Mozaribat, 
which is not lawful; because a contract of 
Mozaribat is a contract of partnership in 
the profit derived from the stock of the 
proprietor, andthe labour of the manager ; 
and, in the case in question, none of the 
stock appertains to the manager; whence 


if this were allowed, it would follow that 
both the stock and the labour proceed from 
one party, and this defeats the use of the 
contract. i 

OsjJECTION — Making it over as Bazat also 
defeats the use of a contract of Bazat, as a 
contract of Bazat signifies the stock being 
found by one party, and the labour by 
another; and if, in the case in question, 
this were admitted, it would follow that 
both thz stock and the labour proceed from 
one party. 

Repiy.—Bazat signifies, simoly, agency ; 
and as a manager is endowed with a power 
of transaction, it follows that his delivering 
the stock, as a Bazat, is a commission of 
agency, proceeding from him, in regard to a 
thing concerning which he is empowered. 

It is to be observed that, the secondary 
Mozaribat not being valid, the proprietor’s 
management with the property still remains 
sudject tothe orders of the manager; and 
hence the primary Mozaribat is not annulled. 

No part of the stock delivered by the 
defrayed unless he travel.—Iy the manager 
transact his business in his owr city, his 
maintenence does not fall upon the stock 
If, however, he travel with it, his provisions 
and clothing are to be furnish d out of the 
stock ;—-and the same, also, of his convey- 
ance (that isto say, ıt is also lawful for him 
to purchase or hire a quadruped to carry 
him frorn place to place at the expense of 
the stock), for this reason, that a subsistence 
is due to him on account of his confinement, 
in the same manner as the subsistence of a 
Kazee, who, as being in a state of confine- 
ment, in the exercise of his public duties, 
is entitled toa recompense from the public 
treasury,—or like a wife, who is entitled 
to subsistence from her husband, because 
of her being in his custody:—for the 
manager, so long ashe remains in his own 
city, resides there merely asit is his home, 
and not on account of the Mbozaribat in 
particular: but upon his travelling he be- 
comes confined on behalf of the Mozaribat, 
and is therefore entitled to subsistence out 
of the Mozaribat stock.—It ıs otherwise 
with an hireling, who is not entitled to 
any subsistence although he travel because 
he is already entitled to a compensation, 
namely, his wages, which are certain, and 
for which, if he were subsisted out of the 
stock entrusted to his management, there 
would be no absolute necessity :—whereas a 
manager, on the contrary, is not entitled to 
anything but his share of the profit: but 
profit is uncertain (in other words, it is 
possible that a profit may be gained ; and it 
is also possible that he profit may be gained) ; 
if, therefore, the manager were obliged to 
furnish his own maintenince, he might be 
a loser.—It is otherwise, also, in a case of 
invalid Mozaribat, because the manager, in 
such a case, is entitled to wages: and it is 
likewise different from a case of Bazat, since 
a person who undertakes the srt dae of 
a bazat gives his labour gratuitously, and is 


468 


MOZARIBAT 


(Vor. II, 


therefore not entitled to a subsistence.—It 
is to be observed that if, on the manager’s 
return into his own city, there remain any 
victuals or clothing in his hands, he must 
return them into the Mozaribat stock, since 
his right to those articles no longer remains, 
because of his return into his own city. 

Toa distance beyond a day's journey from 
the usual place of his abode.—Ir a manager 
go forth from his place of residence to a 
distance short of what constitutes a journey, 
his maintenance does not fall upon the 
stock ; for where he goes only to such a 
distance as that, if he set off in the morning, 
he may be the evening return and pass the 
night at home with his family, he is as any 
other merchant of the place.—If however, 
he go to such a distance as not to beable to 
return home the same evening, his mainten- 
ance is due from the stock, since he is absent 
upon the business of the Mozaribat,—Nifka, 
or subsistence, signifies such things as are 
expended in the supply of our daily wants, 
such as meet, drink, and clothing; and 
among these things, also, is the hire of a 
washerman, and other servants, and the 
maintenance of a quadruped for riding ; and 
oil for anointing, where that is commonly 
used, as in Mecca.—It behoves the manager 
not to expend any of those articles of subsis- 
tence in a degree beyond what is customary ; 
insomuch that, if he exceed in his expenses 
what is customary among merchants, he is 
responsible for the excess. Medicine used 
by a manager, however, must be furnished 
at his own cost, according to the Zahir 
Rawayet. It is recorded from Haneefa, that 
medicine is included in the subsistence : 
because this is taken for the preservation 
of health; and as it is impossible that he 
should engage in commercial transactions 
unless he be in health, it consequently par- 
takes of the nature of subsistence.—The 
reason for what is said in the Zahir Rawayet 
upon this point is, that the necessity of sub- 
sistence is known and certain. Medicine, on 
the contrary, is necessary only in case of 
supervenient sickness ; and as sickness some- 
times occurs, and sometimes does not occur- 
it follows that medicine is not part of main- 
tenance ; and hence it is that, although a 
wife’s maintenance must be furnished by her 
husband, yet she finds herself in medicine 
at her own expense. 

And itis defrayed out of the profit, not 
out of the stock.—WHEN a profit is gained, 
the proprietor first takes the whole capital 
stock, and then the remainder is divided 
between both the parties according to stipu- 
lation; the subsistence of the manager, 
therefore, istaken from the profit, and not 
from the capital, although the manager 
should have expended out of the capital for 
his subsistence. 

All expenses incident tothe sale of stock 
must be defrayed out of that.—Ir the manager 
sell goods and effects in the way of traffic, he 
must charge the expense attending these 
goods and effects (such as porterage and 


brokerage) to the account of the capital 
stock :—but he is not to charge the capital 
with what he expends upon himself for sub- 
sistence ; for this reason, that itis the cus- 
ton of merchants to charge the former to the 
account of their capital, but not the latter; 
and also. because the former enhances the 
value of the goods, but not the latter. 

All expenses upon articles purchased which 
do not substantially add to the article, are 
vuluntary onthe part of the manager.—Ir a 
manager have in his hands one thousand 
dirms, and lay them all out in the purchase 
of cloth, and expend one hundred dirms of 
his own property in bleaching and porterage 
and the proprietor of the stock had desired 
him to act according to his own discretion, 
—in this case the manager is accounted to 
have acted voluntarily, because as he hereby 
subjects the proprietor of the stock to a debt, 
it follows that the proprietor’s instruction to 
him to act according to his own discretion 
does not include a transaction of this nature, 
as was formerly explained.—If, on the other 
hand, the manager, in the case in question, 
expend one hundred dirms of his own in 
dying the cloth red, he is a partner in the 
excess occasioned by the dying, because the 
colour is a substantial property existing in 
the cloth : hence, when the cloth is sold, the 
manager receives his share in respect to the 
colour ; and also his proportion of the cloth, 
as undyed, according to the contract of 
Mozaribat : contrary to the case of bleaching 
and porterage, as that does not occasion any 
additional substantial property to exist in 
the cloth ;—whence itis that 1f any usurper 
bleach cloth which he kas seized, without 
the consent of the owner, and the value be 
enhanced by the bleaching, yet the proprietor 
is at liberty to take back the cloth without 
making him any compensation ;—whereas, if 
the usurper dye the cloth red or yellow, the 
owner is not at liberty to take it back with- 
out making a compensation, but has it at his 
option either to take the cloth, allowing the 
usurper the difference occasioned in the value 
by dying,—or to take an indemnification for 
th: value of the cloth as it stood at the time 
of dying, and suffer it to remain with the 
usurper. Itis to be observed that, on the 
manager becoming a partner in the cloth in 
consequence of the dying, he is not respon- 
sible for any things, because the proprietor’s 
direction to him, ‘‘to act according to his 
own discretion”, comprehends a liberty to 
manager to mix his own property with 
the Mozaribat stock ; as was before men- 
tioned 


Section. 


Case of loss of the stock after a profit having 
been acquired and a debt incurred upon it.— 
Ir a manager, having one thousend dirms in 
his hands, under an agreement of half the 
profit, purchase linen (for instance) to the 
amount of one thousand dirms, and sell the 
same for two thousand dirms, and again pur- 
chase a slave for two thousand,—and should 
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nt pay the price of either article (that is, of 
the cloth, or of the slave) until such time as 
these two thousand dirms perish in his hands, 
in this case the proprietor of the stock must 
make satisfaction to the amount of fifteen 
hundred dirms, and the manager to the 
amount of five hundred; and one fourth of 
the slave appertains to the manager, and 
three fourths to the Mozaribat stock.—The 
compiler of the Hedaya remarks that what is 
here said ıs the necessary result of the case ; 
for the whole of the price is incumbent upon 
the manager (since he is the contracting party 
in the purchase); but yet he is entitled to 
callupon the proprietor of the stock for 
fifteen hundred dirms ; the proprietor, there- 
fore, is responsible for fifteen hundred (at 
the end of the transaction, not at the begin- 
ning of it), for this reason, that when the 
Mozaribat stock® was converted into cash, a 
profit appeared upon it, of which five hun- 
dred dirms go to the manager : consequently 
upon his purchasing the slave for two thou- 
sandhe purchases one fourth of the s'ave 
on his own account, and three fourths on 
account of the Mozaribat (according to the 
division of the two thousand) ; and upon the 
two thousand perishing, the price of the slave 
is due from him, as it is he who made the 
bargain for him; but he is entitled to call 
upon the proprietor for three fourths of the 
price, because he acts as his agent in the 
purchase thereof. The manager's share, 
which is one fourth, is detached fron the 
Mozaribat stock for that is secured (that is 
to say, is incumbent upon the manager to 
give one fourth of the price to the sellers 
[of the slave and cloth] after the destruction 
of the stock) ; but the Mozaribat stock isa 
trust ; and a property secured is inconsistent 
with a property in trust: it is therefore in- 
dispensable that the manager's share be so 
detached ;—and three fourths of the slave 
continue in the Mozaribat stock, for in that 
there is nothing inconsistent with Mozaribat : 
—consequently the capital then becomes two 
thousand five hundred, because the proprie- 
tor of the stock has given to the manager, in 
the first instance, one thousand dirms, and 
fifteen hundred in the second instance —The 
slave, however, cannot be sold, so as to make 
any profit of him, fur less than two thousand 
because he has been bought for two thousand, 
—With respect to what is above said, that 
“the fourth of the slave is detached, and 
the other three fourths continue in the Moza- 
ribat stock,’’—the use of this appears where 
the manager sells the slave (suppose) for four 
thousand dirms,—for in this case the capital, 
which is two thousand five hundred dirms, 
must be deducted from that proportion which 
appertains to the Mozaribat, which is three 
thousand dirms.--and consequently a profit 
of five hundred remains to be shared between 
the parties. 


Cases of sale by the employer to 


E E E ANEN 
*Namely, the linen. 


the 


MOZARIBAT 


469 


manager.—Ir the manager be possessed 
of one thousand dirms, and the proprietor 
of the stock purchase a slave for five hun- ' 
dred dirms, and sell him to the manager 
in return for the capital stock (namely, 
one thousand dirms) he [the manager] is 
considered as selling him [the slave] bya 
Morabihat sale at the rate of five hundred 
dirms ;* for such sale is lawful, because of 
the difference of views in it,—since the view 
of the proprietor of the stock is to obtain one 
thousand dirns, at the same time securing 
the continuance of the Mozaribat contract ; 
and the view of the manager is to obtain pos- 
session of the slave.--The sale, therefore is 
lawful, that the ends of both parties may be 
answered, although it be a sale of property 
beionging to the party for property belonging 
to the party.—There is however, in this 
sale, a semblance of illegality ; since the 
slave does not, in fact, pass out of the pro- 
perty of the proprietor of the stock ; anda 
semblance is connected with a reality in any 
matter concerning which caution is requisite. 
—Now caution is requisite in a Morabihat 
sale, since the points on which it turns are 
confidence, and a caution against the sem- 
blance of deceit: and accordingly in the 
Morabihat sale, regard is had to the lowest 
price, which is five hundred dirms. 

Or by the manager to the employer.— 
Ir a manager, possessed of stock to the 
amount of one thousand dirms purchase a 
slave for those thousand, and sell him to his 
employer for twe:vz hundred, he ıs con- 
sidered as selling him, by a Morabıhat sale, 
for eleven hundred, since the contract in 
question is considered, with respect to one 
half of the profit (which is the przprietor’s 
share) as non-existent :—as was formerly 
explained in treating of Morabihat sales. 

Cases of a slave purchased by the manager 
and whois afterwards quality cf homicide.— 
Ir a manager be possessed of one thousand 
dirms, under a condition of half the profit, and 
with these thousand purchase a slave valued at 
two thousand, and the slave accidentally slay 
a person. three fourths of the atonement rest 
upon the proprietor of the stock and one fourth 
upon the manager ;-—because, at the atone- 
ment is an expense attendant upon the right 
of property, the proportions of it are, conse- 
quently, according to the proportions of right 
of property. Now the property is here held 
between the par.ies in four lots, three of 
which appertain to the proprietor of the 
stock, and one to the manager ; because, upon 
the capital being resolved into one specific 
article, the profit (namely, one thousand 
dirms) becomes evident ; and that is between 
the two in equal shares; and one thousand 
(the original capital) appertains to the proprie- 
tor of the stock, as the value of the slave is 
two thousand. Upon each party paying his 
proportion of the atonement. the slave be- 
comes excluded from the Mozaribat stock :— 


*See sales of profit. 
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the manager's share in him ; because, in the 
present instance, his responsibility with res- 
pect to that share operates upon him, and 
hence that share is no longer as a deposit 
with him ; and Mozaribat stock is a deposit, 
as was formerly explained :—and the pro- 
prietor’s share; because, upon the magistrate 
decreeing the atonement to be divided be- 
tween both, the slave also becomes divided 
between them ; and a contract of Mozaribat 
is dissolved by a participation in the stock 
—It is otherwise in the case exemplified 
in the beginning of this section (where two 
thousand dirms perish in the manager's 
hands), for three the three fourths which 
form the share of the proprietor of the stock 
do not become excluded from the Mozaribat 
contract.—The difference between that case 
and the case now under consideration, exists 
in three shapes. I. In the former case the 
responsibility of traffic only is incumbent ; 
and responsibility of trafic is not repugnant 
to Mozaribat, since Mozaribat itself is a 
branch of traffic ;—whereas, in the case in 
question, responsibility for offence is incum- 
bent ; and responsibility for offence is nota 
branch of trafhc.—1I In the former case the 
whole price is incumbent upon the manager, 
although he have a right to revert upon the 
proprietor of the stock ;—in that instance, 
therefore. there is no necessity for division.— 
III. The slave, in the instance of offence, 
escapes, as it were, from the property of bcth 
parties, in consequence his offence, and 
their paying an atonement for him, is, as it 
where, a purchase of him de novo.—He. there- 
fore, no longer appertains to the Mozaribat 
stock, but is held between the parties in four 
lots, performing service to the manager one 
day, and to the stock proprietor three days, 
alternately— contrary to the former case. 

The manager bargaining for an article, 
and then losing the stock, must have recourse 
to his employer for another stock, to enable 
him to fulfil his engagement.—Ir a manager 
be possessed of a thousand dirms, and there- 
with purchase a slave, but neglect paying 
the price to the seller, and the thousand 
dirms perish in his hands, the proprietor of 
the stock must, ın this case, made over an- 
other thousand to the manager, and the Mo- 
zaribat stock is then two thousand dirms.— 
The reason of this is, that as the stock is 
merely a deposit with the manager, he there- 
fore cannot be considered as having duly re- 
ceived the price in virtue of his seisin [of the 
one thousand dirms], since a receipt in virtue 
of seisin is not established unless it involve 
responsibility —Now, as a due receipt of the 
price, by the manager, is not established, it 
follows that heis entitled, even repeatedly, 
to take the price from the stock proprietor, 
that is to say, if he take the price from the 
proprietor, and it be again lost in his hand, 
he may again take the price from him ; and 
so On, repeatedly, until the seller's demand 
be satisfied ;—and the whole of what the 
proprietor thus makes over to the manager 
becomes stock.—It is otherwise in the case of 


‘an agent commissioned to purchase a specific 
slave for one thousand specific dirms,—-where 
the constituent delivers the price to the 
agent before the purchase. and they are lost 
in his hands after the purchase ; for in this 
case the agent cannot take the price from his 
constituent more than once, since it is possi- 
ble to consider him as having already made 
a due receipt of the price from his consti- 
tuent: for agency is not repugnant to re- 
sponsibility, but ıs rather involved with it ;— 
as where, for instance, an usurper is com- 
missioned by the proprietor to sell the thing 
he has usurped.—It is to be observed that, 
in the case of agency, as here adduced, the 
agent reverts to his constituent only once.— 
If, however, the agent were first to make the 
purchase, and then to receive the price from 
his constituent, he cannot afterwards revert 
to him at all ; because, as the agent becomes 
endowed with a right to cail upon his consti- 
tuent on the instant of the purchase, it fol- 
lows that his seisin of the price, after that 
was due, is a complete receipt on his part :— 
he is therefore considered as having duly 
received the price, in virtue of his seisin of 
it after the purchase :—on the contrary, what 
the constituent makes over to the agent 
before the purchase is merely a deposit in 
his hands; and after the purchase ıt still 
remains a deposit with him, since, in this 
instance, no cause of responsibility appears 
even after the purchase.—The agent, there- 
fore in this case, is not considered as having 
duly received the price; and consequently, 
upon that being lost in his hands, he may 
take itagain from the purchaser :—but if, 
again, it be lost in his hands, he cannot 
again revert upon the purchaser, since here 
a due receipt has been established, as before 
explained. 


CHAPTER V 
OF DISPUTES BETWEEN THE PROPRIETOR OF 
THE STOCK AND THE MANAGER 

In disputes respecting the acquisition of 
profit upon the existing stock, the assertion 
of the manager is to be credited.—Ir the 
manager have two thousand dirms in his 
hands, and say to the stock-proprietor, "you 
entrusted me with one thousand. and one 
thousand has acrued as profit,’’ and the 
proprietor reply, “I entrusted you with two 
thousand,’’—the assertion of the manager 
is to be credited.—Haneefa was at first of 
opinion that the assertion of the proprietor 
should be regarded : and such is the doctrine 
of Ziffer ; because the manager here appears 
as a plaintiff, claiming a partnership in the 
profit,—and the proprietor as a defendant, 
denying his claim ; and the assertion of the 
defendant is to be credited.—Haneefa, how- 
ever, afterwards retracted, this opinion, and 
admitted that the assertion of the manager 
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must be credited ; because the dispute here 
turns upon the amount received; and con- 
cerning that the assertion of the receiver 
must be credited, whether he be merely a 
trustee, or otherwise, since he best knows 
what he was received. 

But ın disputes concerning the proportions 
of profit, that of the proprietor.—Ir the 
parties dispute, not only concerning the 
amount of the stock, but also concerning 
the proportion of the profit,—the manager 
affirming it to b: between them in equal 
shares, andthe proprietor asserting it to be 
in three lots, two for himself and one for the 
manager, the assertion of the proprietor is 
to be credited; because the manager here 
claims profit in virtue of a condition, which 
condition operat.s to the prejudice of the 
proprietor ; his assertion, therefore, is to be 
credited.—But if either of the two produce 
evidence, his declaration must be admitted 
as evidence is positive proof. 

As also in disputes concerning the nature 
of the agreement under which the stock was 
entrustel to the manager,—IF a person, 
having one thousand dirms in his hand, say, 
‘such a person entrusted m2 with these in 
the way of Mozaribat. under a condition of 
half the profit,” —and the person alluded to 
say, ‘‘l gave him the one thousand dirms as 
Bazat,’’ the declaration of the proprietor is 
to be credited ; because the manager is plain- 
tiff in this instance since he either claims 
from the proprietor a recompense for his 
service, or alleges a condition to his pre- 
judice, or a partnership in the profit,-—all of 
which the proprietor denies. 

Ir a person. having in his hands one thous- 
and dirms, the property of another, assert 
that “those thousand had been lost to him 
by that other,” and the other assert that 
“he entrusted him with them in the manner 
of Bazat, deposit or Mozaribat.’’ the asser- 
tion of the proprietor ıs to be credited on the 
one hand, or evidence adduced by the person 
in question on the other ;—because he asserts 
his having obtained possession of the sum 
in dispute, by a loan; which the proprietor 
denies 

If the proprietor assert a restriction, the 
denial of the manager is credited.—Ir the 
proprietor of the stock advance an allege- 
tion, against the manager, of restriction to 
one mode of traffic. affirming, for instance, 
that ‘‘he had directed him to trade in cloth 
and in no other article,’’—the assertion of 
the manager. upon oath, must be credited,— 
for, as universality is the original thing in 
a contract of Mozaribat. and restriction can- 
not be impossed in it but by particular stipu- 
lation, if follows that the assertion of the 
party who rests upon the original thing 
must be credited. It is otherwise in agency, 
for in that restriction is the original thing. 

But ıf each allege a different restriction, 
the allegation of the proprietor is credited.— 
Ir the proprietor allege a restriction to one 
particular mode of traffic, and tle manager 
allege a rectriction to another particular 
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mode, the assertion of the proprietor must 
be credited ; for here both pearties agre: in 
the contract being restricted, and the pro- 
prietor’s admissio:, in this particular, is 
pleaded against him.—His assertion, there- 
fore, isto be credited on the one hand; or 
evidence adduced by the manager, on the 
other ;—for the manager stands in need of 
evidence to disprove his responsibility ; but 
the proprietor does not stand in need of 
evidence. 

In disputes concerning restriction to time, 
the evidence which proves the latest date 1s 
preferred — IF the proprietor allege a restric- 
tion in point of time, and produce evidence 
thereto, and the manager allege a restriction 
to another time, and produce evidence there- 
to,—the proprietor, on his part, asserting 
that “he entrusted him [the manager] with 
one thousand dirms, in the manner of Moza- 
ribat, for the purpose of purchasing what 
in the month of Ramzan” (producing evi- 
dence in support of his allegation),—and the 
manager, that ‘‘he [the proprietor] gave 
him one thousand dirms for the purpose of 
purchasing wheat in the month of Shawal” 
(producing evidence in support of his allega- 
t'on),—the evidence which tends to prove 
the latest date must be preferred; because 
the condition last stipulated annuls the con 
dition first stipulated. 


BOOK XXVIII, 


OF WIDDA, OR DEPOSITS. 


Definition of the terms used in deposit.— 
Wippa, in the language of the Law, signifies 
a person empowering another to keep his 
pro erty.—The proprietor of the thing is 
styled Modee, or the depositor ;—the person 
so empowered, the Moda or trustee :—and 
the propery so left with another, for the 
puropos: of keeping it, is styled Widdeeyat, 
because Widda literally means to leave, and 
the thing in question is left with the Moda 
or trustee. 

A trustee is not responsible for a deposit 
unless the transgress with respect to it.—A 
DEPOSIT remains in the hands of the person 
who receive charge of it, as a trust,—that is 
to say, he isnot answerable for it. If, there- 
fore, a deposit be lost or destroyed in the 
trustee’s hands, without any transgression 
on his part, he is not inthat case responsible 
for it; because the prophet has said, ‘an 
honest trustee is not responsible;’’—and also, 
because there is a nece-sity, amongst man- 
kind. for deposits ; and this necessity could 
not be answered in case óf making trustees 
responsible, as no one would then accept the 
trust 

He may keep it himself, or commit the care 
of it to and of this family—A TRUSTEE may 

either keep the deposit himself, or commit 


472 


end 


ye ea © a 


for that purpose to some one of his 
such as his wife his son, his mother, or his 
father ; because it is evident that a trustee 
does not engage to keep the property of 
another with more care than he does his 
own ; and he sometimes keeps his own him- 
self, and sometimes commits it to one of his 
family. Besides, there exists an absolute 
necessity for committing the trust to his 
family, since it is neither possible for him to 
remain always in the house, nor, when he 
goes out, to carry the deposit with him —For 
all those reasons, therefore, the consent of 
the proprietor is understood to extend to the 
trustee's Committing the deposit to the care 
of his family. 

But if he give charge ofit to a stronger 
he becomes responsible-—But if the trustee 
should commit the deposit to the charge of 
any other than a member of his family (as if 
he were either to hire some person out of his 
family, for the purpose of keeping it,-~or 
to give it in deposit to some one out of his 
family), he is then responsible, in as much 
asthere isa difference between the care of 
different people, and it was his own care, and 
not that of another, to which the proprietor 
assented. Besides, a thing does not involve 
its similar; and hencea trustee is not em- 
powered to constitute another the trustee of 
the same thing; in the same manner as an 
agent is not permitted to constitute another 
agent. (By the term family, in this place, 
is to be understood all such as live with the 
trustee, or whose maintenance is incumbent 
upon him, or his upon them, as a wife or 
adult son.) 

And so also, if he lodge it in a place of 
custody belonging to another.—IF a trustee 
lodge the deposit in a place of custody * 
belonging to another, he becomes respon- 
sible for it; becomes the lodging it in 
another’s place of custody is, in effect, depo- 
siting it with that other,—!t is otherwise, 
however, if he hire the said p’ace; for in 
that instance his lodging it there is con- 
sidered in the same light with his keeping 
it himself. and therefore does not induce 
responsibility. 

He is not made responsible by putting it 
out of his own possession with a view to the 
immediate prese~vation of it.—IF the house 
of a trustee take fire; and he deliver the 
deposit to his neighbour,—or if, being in a 
boat on the point of sinking, he throw the 
deposit into another boat,—and it in either 
case be lost he isnot responsible, since he 
acted only for the preservation of it, and 
consequently according tothe consent of the 
proprietor. But the assertion of the trustee, 
in such cases, is not to be credited unless 
supported by witnesses, since, upon the 
establishment of a cause of responsibility, 
he pleads the existence of a necessity, which 
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therefore the same as if he were to plead that 
the proprietor had empowered him to consign 
the deposit to another. 

He becomes responsible on neglecting to 
deliver it on demand.—IF the proprietor of 
the deposit demand it from the trustee, and 
he neglect delivering it to him, being at 
the same time capable of such delivery, he 
becomes in that case responsible for it, since 
his neglecting or refusing to deliver it, under 
a capacity to doso, isa transgresslon.—The 
ground of thisis, that the demand of the 
proprietor clearly indicates his dissent from 
the trustee’s retaining possession any longer, 
and is therefore a dismission of him from the 
trust.—Hence the trustee is responsible, be- 
cause of his retaining possession after such 
dissent. 

If he mix it inseparably with his own pro- 
perty, he must make the proprietor a com- 
pensation—Ir the trustee mix the deposit 
with his own property, in such a manner 
that a separation becomes difficult, he must 
in that case maks an adequate compensation, 
and the proprietor (according to Haneefa) 
has not the option of sharing the mixed pro- 
perty, whether the mixture be of a homo- 
gencous nature (such as milk with milk, 
what with wheat, or white dirms with white 
dirms), or of a heterogeneous nature (such as 
oil of sesame with oil of olives, or wheat with 
barley). The two disciples allege that where 
the mixture is of homogenous articles not 
of a liquid nature (such as white dirms with 
white dirms, or wheat with wheat), the pro- 
prictor of the deposit has the option either 
of kecoming a sharer with the trustee, or of 
taking a compensation for the value ; because 
although it bz imp -ssible in sucha case, for 
the proprietor to receive his right with 
respect to appearance ; still it is possible for 
him to receive it with respect to reality (that 
is in effect), by making a division, since, in 
all articles of weight, or measurement of 


capacity, a delivery by division is equi- 
valent to a delivery of the actual article, 
according to all authorities.—Such, there- 


fore, being the case, it appears that mixture, 
in the instance in question, is a destruction in 
an ther respect ; and consequently, that the 
proprietor of the articles placed in deposit has 
the option either of taking a compensation 
on the principle of the mixture being a 
destruction, or of becoming a sharer (if he 
please) on the principle of itsnot being a 
destruction.—The argument of Haneefa is 
that mixture is in every respect a destruc- 
tion, because of its being an action which 
occasions an impossibility of returning the 
thing to the proprietor in its original sub- 
stance,—In regard to what the two disciples 
advance, that ‘‘it is possible for the pro- 
prietor to receive his right with reepect 
to reality, by means of a division,” it is 
answered that the prorrietor cannot attain 
his actual right by means of division, 
Besides. division has been instituted 
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from necessity, merely as a mode of 
advantage in cases of partnership. Divi- 
sion, therefore. is merely an effect of part- 
nership, and 18 incapable of being a cause 
of it, for otherwise the principal would 
become secondary, and the secondary prin- 
cipal.—The result of this disagreement ıs that 
if the proprietor should exept the trus- 
tee, where he makes the mixture, by saying 
to him “ʻI exempt you from the compensation 
due by you on account of the mixture,” in 
that case, according to Haneefa, his right 
becomes entirely cancelled, since (agreeably 
to his tenets) the proprietor’s right is limited 
to the compensation, which he expressly 
forgog ;—where as, according to the two 
disciples, the proprietor’s right of option to 
a compensation ceases in consequence of such 
exemption, and resolves itself into a share in 
the mixed property ; because although by the 
exemption, his right of option be destroyed, 
still his actual property is not destroyed.— 
It is to be observed that the mixture of one 
liquid with a different liquid (such as of o1| 
of Sesame with oil of olives) destroys the 
right of the proprietor to a participation in 
the mixed property, and fixes and deter- 
mines it toa compensation, according to all 
our doctors, as such a mixture is a destruc- 
tion with respect both to appearance and 
reality ; since a division is in this instance 
impracticable, because of the difference of 
species —Of the same class, according to the 
Rawayet Saheeh, are all cases of an admix- 
ture of different articles, not liquids, where 
the separation is difficult, as in the mixture 
of wheat with barley.—In cases where the 
separation requires a process, or is attended 
with some difficulty (such as if dirms should 
be melted and incorporated with others), the 
depositor’s right to the substance ceases, and 
he ıs entitled to a compensation, according 
to Hane.fa, as before stated. Aboo Yoosat 
holds that in this case the smaller 1s subordi- 
nate to the greater (for, according to his 
tenets, superiority must be regarded), and 
that therefore, the person who possessed the 
largest share of the property becomes pro- 
prietor of the whole, and liable to compen- 
sate to the other tor the value of his quan- 
tum. ~Mohammed, on the other hand, main- 
tains thatthe proprietor of the deposit be- 
comes a participator with the other in either 
case, because according to his tenets, species 
cannot acquire a superiority over the same 
species, as has been already explained in 
treating of fosterage. 

If the mixture be occasioned bv accident, 
the proprietor becomes a proportionate sharer 
in the whole.—lr a deposit be mixed with 
the property of the trustee, not by any act 
of the latter, but by accident (as if a bag 
containing tha deposit, and another contain- 
ing property of the trustee, should both be 
torn, and the contents mingled together), in 
that case the trustee becomes a sharer in 
the property with the depositor, and is not 
responsible for a compensation, since he did 
not commit any act inducing responsibility 


—They therefore become partners in the 
whole according to all our doctors. 

If the trustee expend apart, and supply 
the aeficiency, by mixture, from his own pro- 
perly, he ıs responsible for the whole.—IFra 
trustee expend part of the deposit, and then 
produce a similar to what he had expended, 
and nix it with the remaining part, in such 
a manner that a separation is difficult, he is, 
in that case, responsible for the whole of the 
deposit ; because the part expended isa 
debt due by him, which he cannot otherwise 
discharge than in the presence of the owner. 
—When, therefore, he mixes his own pro- 
perty with the remainder of the deposit, he 
in fact destroys that remainder ; as was before 
explained. 

In cases of transgression respect to the 
depo it, the trustee is responsible so long as 
the transgression continues. —IF a trustee 
tran‘gress with respect to the deposit, by 
converting it to his own use (as if, beinga 
quardruped, he should ride upon 1t,—or, being 
a gown, he should wear 1t,—or, being a slave, 
he should use his services),—or by com- 
mitting ic to the care of a stranger, and he 
afterwards refrain from the use of it, or re- 
ceive it back from the stranger, his respon- 
sibility thereupon ceases. Shafei maintains 
that he does not become exempted trom 
responsibility ; because the contract of de- 
posit ceases and determines immediately on 
the extence of responsibility, since respon- 
sibility and deposit are irreconcileable :—the 
trustee, therefore, in such case, cannot be 
exempted until he made actual restitutioa to 
the proprietor. The argument of our doctors 
is, that the order of the depositor to preserve 
the property continued to operate, as it was 
absolute, and not restricted tu any particular 
time ; it being understood, 1n this case, that 
the proprietor had generally desired him to 
preserve the property, without restricting 
such desire to any particular time.— As, 
therefore, the order ıs still in force, it follows 
that the trustee, after abstaining trom the 
transgression, becomes again trustee, be- 
cause the object of the contract was preser- 
vation.— The contract, moreover, Was sus- 
pended in its effect merely from the neces- 
sity of establishing a branch of it: when, 
therefore, the branch is removed, the con- 
tract becomes revived in its effect ; in the 
same manner as where a_ person hires another 
to guard his property for a month, and the 
person so hired remits his guard for part of 
the month. in which case he ıs entitled to 
wages in proportion to the number of days 
he did watch.—In answer to Shafei s asser- 
tion, that ‘the trustee cannot be exempted 
from responsibility until he make actual 
restitution to the proprietor,’’ it is to be ob- 
served that, as the original order still.con- 
tinues in force, and the trustee ceases from 
his transgression, a recovery of the deposit 
is obtained into the possession of the trustee, 
who is the substitute or confidant of the 
proprietor ; and as this recovery is equiva- 
lent toa restitution of it to the proprietor 
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himself, he [the trustee} is consequently not 
responsible for it on the ground of destruc- 
tion. 

If the trustee deny the deposit, upon de- 
mand, he is responsible in case of the loss 
of it.—Ir the proprietor of the deposit de- 
mand it of the trustee, and the trustee deny 
the deposit, and it be afterwards lost, the 
trustee is in that case responsible ; because, 
asthe depositor, in making the demand, 
dismisses the trustee from his charge, if fol- 
lows that the trustee, in retaining the deposit 
after such demand, is an usurper, and is con- 
sequently responsible.—lf, also, after the 
denial, the trustee should acknowledge the 
deposit, still he does not thereby become 
exempted from responsibility, because the 
contract had been previously done away, 
inasmuch as the demand of restitution by 
the depositor was a dissolution on his part, 
and the denial of the deposit was a dissolu- 
tion on the part of the trustee ; in the same 
manner as the denial of agency by the agent, 
or of sale either by the buyer or seller. isa 
dissolution on their part—-Now when a 
dissolution takes place on both sides, the 
contract to which it relates is done away ; 
and cannot afterwards be revived, unless by 
anew formation, which does not appear in. 
the case in question.—In this case, there- 
fore, a recovery into the possession of the 
proprietor’s substitute cannot be understood. 
— It is otherwise where the trustee deviates 
from his instructions by transgressing upon 
the property, and afterwards ceases from 
such deviation, and conforms to his orders, 
for in this case a recovery appears into the 
possession of the proprietor’s substitute, as 
was before explained. 

But not if the denial be made toa stranger. 
—Ir the trustee deny the deposit to some 
other than the proprietor, he 18 not respon- 
sible. according to Aboo Yoosaf (contrary to 
the opinion of Ziffer), because denial to any 
other than the proprietor may be for the 
sake of preservation. The trustee, more- 
over is not competent to his own dismission, 
unless in the presence of the depo.itor, or 
unless the depositor claim his property from 
him. The order for keeping the property, 
therefore, still continues in force ‘—contrary 
to where the denial is made to the depositor. 

A trustee is at liberty to carry the deposit 
with him upon a journey.—A TRUSTEE is at 
liberty, according to Haneefa, to carry the 
deposit with him when he travels, although 
carriage and other expenses be thereby ine 
curred.—The two disciples maintain that 
that is not permitted to him where carriage 
or other expense is incurred. Shafei, on the 
other hand, maintains that it is not allowable 
in either case, because he considers an order 
to keep the article ın the common accepta- 
tion of keeping, namely, keeping in cities; 
in the same manner as where a person hires 
another for the preservation of his goods for 
a stated time, in which case the persun hired 
is not at liberty to travel with the goods,— 
or, if he should do so, becomes responsible 
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the proprietor’s commission for preservation 
is absolute and unconfined ; and that a plain 
is a place of preservation, provided the road 
be secured ; on which principle it is per- 
mitted to a father or guardian to travel with 
the property of their ward. The reasoning 
of the two disciples is that, in case of tra- 
velling, where carriage for the deposit is 
necessary, the expense of ıt must fall on 
the depositor ; and as it is probable he may 
not assent to this, his commission for keeping 
the article must, in such a case, be considered 
as limited toa city.—The answer to this is 
that the circumstance of the expense of re- 
moval falling upon the proprietor is of no 
moment, as it may be a consequence of an 
attention to the preservation of his property, 
and the fulfilment of his commission — The 
answer to Shafei is that although are articles 
chi fly abound in cities, still the keeping or 
preserving of them is not particularly con- 
fined to cities, but extends alike to cities and 
to plains; since the inhabitants of plains 
must necessarily keep their property in 
plains —Besides, a removal of the deposit 
may sometimes be a desirable object to the 
proprietor : as where it is made from a city 
in danger to one in security; or to the par. 
ticular city in which the proprietor dwells, 
-—Now as the keeping of an article is not, in 
its common acceptation, limited to cities, it 
follows that a commission for keeping is not 
limited to any particular city. It is other- 
wise in a case of hire for keeping, as hire is 
a contract of exchange, which requires a 
delivery of the subject of the contract 
(namely, keeping or guarding) in the place 
where the contract is executad 

Provided the contract be absolute, the road 
safe, and the journey necessary —Itr is to be 
observed that this case proceeds on a suppesi- 
tion of the contract being absolute, the road 
which the trustee travels safe, an . the journey 
necessary : for, 1f the road be dangerous, or 
the journey not necessary, the trustee is 
responsible, according to all our doctors — 
If, also, the journey be not necessary, and 
the trustee travel with all his family, he is 
not responsible : but if, the journey not being 
necessary, he should leave his family be- 
hind, he becomes responsible, as in that case 
it was his duty to have left the deposit with 
his family. 

Unless this be expressly prohibtted.—Ir the 
proprietor expressly prohibit the trustee 
from carrying the deposit out of the city, and 
he nevertheless carry it out, he becomes in 
that case responsible for it, as the restriction 
so imposed is a valid one sitce keeping the 
article in a city is most eligible. 

In case of a deposit by two persons, the 
trustee cannot deliver to either his share, but 
in presence of the other.—lFr two men deposit 
something jointly with another, and one of 
them afterwards appear. and demand his 
share of the deposit, the trustee must not 
give it, unless in the presence of the other 
depositor, according to Haneefa. The two 
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disciples maintain that the trustee must 
deliver the claimant his share ;—and the 
same is also said in Kadooree’s compendium. 
Inthe Jama Sagheer is said that if three 
men deposit one thousand dirms with a 
particular person, and two of them after- 
wards disappear, the third is not entitled to 
take his share, according to Haneefa; but 
according to the two disciples he is entitled 
to take it. (It is to be observed that this 
difference of opinion relate solely to articles 
of weight, or measurement of capacity.) The 
argument of the two disciples is tha, the 
depositor claims his own share only, and is 
therefore entitled to receive it, where it is 
attainable, in the same manner as a copartner 
in a debt. The argument of Haneefa is 
that the person present, in claiming his 
on share. necessarily claim half of the 
absentee’s since he claim a separate and 
determinate portion, whereas his right is 
indefinite. Now where a right is mixed 
indefinitely with another, it is to be rendered 
separate and determinate only by means of 
division ; but the trustee has no power to 
make a division ; and accordingly. if he were 
to give the present claimant his share, it is 
not account a division by any of our 
doctors —It is otherwise in a case ofa par- 
ticipated debt, because, in that instance, the 
present creditor claims from the debtor a 
delivery of his right, which may be made 
without a division, since debt is discharged 
by means of similars.—With respect to what 
is advance by the two disciples that ‘the 
depositor is entitled to receive his share 
where it is attainable.’’ it may be answered, 
that it does not from hence follow that the 
trustee ts liable to any corpulsion on that 
head :—in the same manner as where. for 
instance, a person deposits one thousand 
dirms with another, who is indebted in one 
thousand dirms toa third person ; in which 
case. although it be lawful for the creditor 
to take his due whereyer it be attainable, still 
it isnot lawful for the trustee to pay him 
with the said deposit. 

Two persons receiving a divisible article in 
trust, must each keep on half.—IF a perscn 
deposit, with two men, an article capable of 
division, it is not lawful for either of these 
trustee to commit such article entirely to 
the other, but they must divide it, and 
retaineachan half; whereas, if the article 
were incapable of division, either might law- 
fully keep it entirely with the consent of the 
oth.r.—This is the doctrine of Haneefa; and 
such also isthe law, according to him, ina 
case of two pawnees, to whom a thing 
incapable or a division is jointly pledged ; 
for in that case either of them, with the con- 
sent of the other, may retain sole possession 
of it:—and so likewise, in the case of two 
agents empowered to buy anything, and 
entrusted jointly with the purchase money , 
for in that case, also, one of the parties may 
retain the whole of the money with the con- 
sent of the other.—The two disciple allege 
that it is lawful for one of the parties to take 
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entire charge, with the consent of the other, 
in either case; for as the proprietor has 
manifested his confidence in the integrity of 
both, it, is therefore lawful for either to 
deliver the deposit to the other without being 
resncn-'ble, in the same manner as where the 
deposit is incapable of division.—The argu- 
ment of Haneefa is, that the proprietor has 
given his approbation to the charge being 
united in two, but not to its being vested 
entirely in one ; because the act of keeping, 
where it relates toa divisible article applies 
only to a part of the article, not to the whole. 
—The delivery therefore, of the whole by 
either party to the other is without the pro- 
prietor’s consent; and the party who makes 
such delivery is accordingly responsible.— 
But the receiver is not responsible, since 
(according to his tenets) the trustee ofa 
trustee is not subject to responsioility. It 
is otherwise where the deposit 1s incapable of 
division ; for where an article of that nature 
is deposited w th two persons, it is impos- 
sible for them jointly to be concerned in the 
case of itevery hour of the day and night, 
unless by turns ; and the approbation of the 
proprietor, with respect to the whole, is 
therefore of necessity construed to extend to 
either of them in particular. 

Restrictions are not regarded where they 
are repugnant to custom or convenience.—Ir 
the proprietor of a deposit say to the trustee 
‘deliver not the deposit to your wife,” and 
he neveitheless deliver it to his wife, he 
becomes in that case responsible.—lIt is 
recorded, in the Jama Sagheer, that if the 
proprietor prohibit the trustee from deliver- 
ing the deposit to any one of his family and 
he nevertheless deliver it to one of his family 
from any unavoidable neces-ity, he is not 
made responsible by having so delivered it ; 
—as if, for instance, the deposit be an animal, 
and the proprietor prohibit the trustee from 
giving charge of it to his slave ;—or as if, 
being of the description of things usually 
committed to the care of women, he should 
prohibit him from delivering it to any of his 
wives. The compiler of the Hedaya remarks, 
that as the former of these reports is absolute, 
and that quoted from the Jama Sagheer 
restricted, the first ought also to be under- 
stood as restricted ; for this reason, that it is 
impossible to manage the conservation with 
an observance cf the condition, which is 
therefore nugatory But if she trustee should 
not act from necessity,—as if, having two 
wives, or two slaves, the proprietor should 
prohibit the delivery to one particular wife, 
or to one particular slave, and the trustee 
nevertheless commit the deposit to the par- 
ticular wife or slave so  prohibited,—he 
becomes responsible, since the condition in 
this case is useful, as same of the family may 
not be trustworthy : and, as the conservation 
of the deposit is not inncmpatible with the 
on of the condition. itis therefore 
valid. : 

Or where they relate to the particular 
apartment in a house.—Ir the proprietor say 
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tothe trustee. “Keep the deposit in this 
apartment of the Sarai,’ and he keep it in 
another apartment of the same Sarai, in that 
case he is not responsible for it; because the 
condition was useless, inasmuch as there is 
no difference with respect to keeping in 
different apartments of the same Serai —(If, 
on the contrary, he were to keep it ina 
different Serai, he is responsible ; because, as 
a difference of Serais occasions a difference 
in the keeping, the condition is therefore of 
use, and the restriction is consequently 
valid.)—If, however, there be an evident 
different between two different apartments 
of the same Serai (as if, the Serai being 
extensive, the apartment prohibited should 
be full of holes and crevices), the condition 
so made is valid, and the trustee becomes 
responsible in case of preserving it in that 
apartment. 

Where the deposit is 
second trustee, and lost, the proprietor re- 
ceives his composition from the original 
trustee.—IF a person deposit something with 
another, and that other again deposit it with 
a third person, and it he lost in this person’s 
hands, in that case the proprietor of the 
deposit, according to Haneefa, must take a 
compensation from the first trustee, not from 
the second. The two disciples allege that 
the proprietor is at liberty to take the com- 
pensation either from the first or second 
trustee ; and that, in case he should take it 
from the first, he [the first] is not empowered 
to take an indemnfication from the second ; 
but that, in case of his taking it from the 
second, the is second then entitled to take 
an indemnification from the first.—The rea- 
soning of the two disciples is that the second 
trustee has received the deposit from the 
hands ofa person who has himself become 
reponsible,* and is therefore responsible ;— 
in the same manner as the trustee of an 
usurper ;—that is to say, if an usurper 
deposit with any person the goods he has 
usurped, and they be lost in the trustee’s 
hands, the proprietor is at liberty to take 
a compensation either from the usurper or 
the trustee ; and so also in the case in ques- 
tion.— The ground of this is, that the pro- 
prietorof the deposit not having given his 
approbation to the second deposit ; the first 
trustee was guilty of a transgression ; and 
the second trustee was also guilty of a trans- 
gression in having received it without the 
consent of the proprietor.—The proprietor, 
therefore, has the option of taking acom- 
pensation from either.—If, however, he take 
the compensation from the first trustee, he 
[the first trustee] is not in that case entitled 
to indemnify himself from the second ; be- 
Cause, upon paying the compensation, he 
becomes proprietor, which constitutes the 
second a legal trustee ; and a legal trustee 
isnot responsible for the deposit.—If, on 
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the contrary, the proprietor take the com- 
pensation from the second trustee, he [the 
second] is in that case entitled to an indem- 
nification from the first; because, as not 
being a legal trustee; he must be considered 
merely as an agent for conservation on be- 
half of the original trustee ; and as such he 
is entitled to an indemnification for what- 
ever losses he may sustain, connected with 
the agency.—The reasoning of Haneefa is, 
that the second trustee received the article 
from the hands of a trustee, and not ofa 
responsible person ; because the first trustee 
does not become responsible until the thing 
be separated from the second trustee ; since 
so long as it is in existence with him, the 
wisdom and judgment of the first trustee 
are considered to be, as it were, extant and 
at hand with regard to it.—The proprietor, 
moreover, is supposed assenting to any 
mode of keeping his property which may 
be agreeable to the trustee’s judgment ; and 
as that still continues to be exerted, it fol- 
lows that no transgression whatever has as 
yet taken place.—But. upon the article being 
lost by the second trustee, the first trustee it 
held to abandon the charge he had under- 
taken, and is therefore responsible. The 
second trustee, on the other hand, continues 
in his original predicament; that is, his 
selsin is a seisin of trust in the end, in the 
same manner as it was at the beginning ; 
and as he is not found in any transgression, 
he therefore is not responsible for the de- 
posit ;—in the same manner as where the 
wind blows a gown near to any person, and 
it is after vards destroyed.—in which case 
that person is not responsible. 


Case of claim advanced by two persons to 
a sum of money in the possession of a third. 
—Ir two persons should separately claim a 
thousand dirms in the possession of a third ; 
each asserting that he had deposited them 
with him; and the possessor deny their 
claims, but refuse to take an oath to that 
effect, the thousand dirms must, in that 
case, be divided between the two claimants, 
and the defendant remains answerable to 
them for one thousand more.—The reason 
of this is, that the claim of each several 
claimant is valid, as the claim of each has 
the probability of truth —Hence each is en- 
titled to exact an oath from the defendant, 
who, on his part, is required to make a sepa- 
rate deposition with respect to each, as the 
right of each is distinct. The Kazee, in 
administering the oaths, may lawfully being 
with either, since it is impossible to admi- 
nister both at the same time, and neither 
has ground of preference over the other.— 
If however, a contention should take place 
between the claimants on this point, the die 
must be thrown in order to satisfy them, and 
to remove sny suspicion of partiality on the 
part of the Kazee —If he then take an oath 
in denial of the claim of one, let another 
oath be administered to him in denial of the 
second’s claim; and if he thus made oath, 
denying the claims of both, nothing is due 
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frora him, for want of proof.—If he stould 
refuse to take the second oath, a decree must 
be passed in favour of the second claimant, 
since the proof is established.—If, on the 
contrary, he refuse to take the first oath, a 
decree must not be passed in favour of the 
first claimant, but an oath must be tendered 
tohim with regarded to the claim of the 
second —It were otherwise if, at the time 
of refusing, he were be make an acknowledg- 
ment in favour of the first ; for in that case 
a decree would immediately pass ; since 
acknowledgment is proof and a cause of 
property in itself ; whereas a refusal to take 
an oath is neither proof: nora cause of pro- 
perty, unless in conjunction with the decree 
of the Kazee. Itis therefore lawful for the 
Kazee, in such a case, to suspend his dere: 
until he shall have tendered the second oath, 
thathe may be apprised of the full extent 
to which his decree is to go:--and if the 
defendant refuse to take the second oath 
also, the Kazee must then pass a decree 
equally in favour of both; because neither 
party has a superiority over the other in 
point of proof; and no regard whatever is 
paid to priority of refusal [to swear], since 
the two refusals do not constitute proof 
separately, but together and at one period, 
namely, at the period of the decree of the 
Kazee ;—and as, i! both had adduced evi- 
dence, no superiority would have been given 
to either evidence on the ground or priority, 
to also in the present instance —The defen- 
dant must also give a compensation of ano- 
ther thousand dirms to the c aimants, since 
in paying them the one thousand which was 
present he only pays each half his due.— 
supposing thet the Kazee, in consequen-e of 
a refusal to take the first oath, should imme- 
diately passa decree in favour of the first 
claimant, without waiting to tender an oath 
with respect to the claim of the other, in 
thiscase Imam Alee Yezadee, in this com- 
mentary, upon the Jama Sagheer, says that 
an oath must be tendered with regard to the 
second ;—and if the difendant refuse to take 
it, a decree must then be passed jointly, in 
favour of both claima. ts, in an equal degree ; 
because the decree in favour of the first 
claimant was not destructive of the right of 
the second, since the precedence, in the 
administration of the oath, was determined 
either by the will of the Kazee, or the 
chance of the die; and neither of these have 
power to destroy the second’s right —Khasaf 
has subs: ituted a slave in this case; that is, 
instead of one thousand dirms, he has sup- 
posed the dispute to relate to a slave, and 
he maintains that the sentence ought tobe 
executed in favour of the first claimant, 
since the matter is uncertain, in aS much as 
several of the learned have given it as their 
opinion, that a decree should be passed in 
favour of the first without waiting for the 
second, as a denial to take an oath is equiva- 
lent, by implication, to an acknowledgment. 
—He, moreover, remarks, that the oath with 
respect to the second claimant must not be 
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administered to this effect, “this slave is 
not the slave of such as one,” becausea 
refusal on the part of the defendant to take 
such an oath is of no consequence, after the 
slave in question had been proved to be the 
property of another.—-The tenor of the oath, 
therefore, must be ‘‘there is nothing due 
from me to thisman; not this slave, nor the 
value of him (which is so much), nor less 
than the said value.’’—He also observes, 
that it is requisite this oath be administered, 
according to Mchammed ; but not according 
to Aboo Yoosaf ; because if a trustee should 
make an acknowledgment of the deposit in 
favour of a certain person, and the thing 
acknowledged should by a decree of the 
Kazee be given to another. then, according to 
Mohammed, the acknowledger is respons b'e 
but not according to Aboo Yoosaf — Now the 
case in question is a branch of this case 
relative tothe acknowledgment of a deposit, 
and consequently the law in the one case is 
the same as in the other.—The case of 
acknowledgment here alluded to, is where 
a person first acknowledges a particular slave 
to be the property of a particular person, 
and afterwards denies it, averring that ano- 
ther person had deposited the slave with 
him, and a decree ıs passed in favour of the 
first acknowledge, because of the second 
acknowledgment being a retraction of the 
first ;—in which case, if he should have 
given the s'ave to the first without a decree 
of the Kazee he isresponsible, in the opinion 
of all our doctors; or if he should have 
given the slave by the decree of the Kazee, 
in that case also, according to Mohammed, 
he is responsible, because he acknowledges 
his obligation to keep the slave on account of 
the second and yet he destroys the said 
slave (thatis, so far as relates tothe claim 
uf the second), by means of his acknowledg- 
ment, and is consequently responsible.— 
According to Aboo Yoosaf he is not respon- 
sible in this instance, because he as holds, 
itis not the immediate act of acknowledg- 
ment that destroys the slave, so far as 
relates to the right of the other, but the 
giving of him to the other, which is the 
nezessary consequence of the order of the 
Kazee. Mohammed, on the other hand, 
maintains that it was he wo urged the Kazee 
to pass that decree ; whence he is respon- 
sible. Now the reason for assimilating the 
case in question with this one is, that the 
acknowledgment in favour of the second 
claimant, after the first had acquired a right 
to the thing, is useful to the second claimant 
in as much as (the opinion of Mohammed, 
it induces a responsibility in his favour. 
Hence in this case, it is requisite, according 
to Mohammed, to administer an oath to the 
second claimant, notwithstanding the slave 
have been proved to be the right of the first, 
because the object from it is to obtain a 
refusal to take the oath, which is equivalent 
to an acknowledgment ; and an acknowledg- 
ment, even in that case, is useful, as it 
induces responsibility. According to Aboo 
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Yoosaf, on the contrary, an oath is not to be | It is to be observed that a recall operates in 
administered ; because, in this same mannèr | a loan, because a recall is a prohibition with 
as the defendant is not made responsible by | respect to the enjoyment of the use, and 
an acknowledgment, so neither is he bya | after such prohibition the use, of conse- 
refusal to swear, and hence the tendering of | quence, ceases to be the property of the 
an oath is useless. borrower. The borrower, moreover, is not 
competent to let out to hire the thing bor- 

rowed, since that is attended with an injury 

ea to the lender, as will be hereafter explained 

~It is also to be observed that investiture is 

made in four different shapes. I. By sale, 


BOOK XXIX. which is an investiture with substance, for a 
return.—II. By gift, which is an investiture 
OF AREZAT OR LOANS. with substance, without a return.—III. By 


Definition of Areeat, and the nature of the lease or hire, which is an investiture with 
use granted in a loan,—AregEaaT, according | the use of a thing for a return—IV. By 
to our doctors, signifies an investiture with | loan, which is an investiture with the use of 
the use of a thing without a return.—The | a thing without a return, as before explained ; 

rson who so grants the use is termed | and which is lawful, as being a species of 

oyeer, or the lender ; the person receiving | kindness; because Gop has said '‘po KIND- 
it, Moostayir, or the borrower; and the | NESS TO EACH OTHER ;” and also, because 
article of which the use is granted, Areeat, | the prophet borrowed a suit of armour from 
or the loan—Koorokhee and Shafei define | Sifwan. 
Areeat to signify, simply, a license to use Forms under which it is granted.—A DEED 
the property of another because it is settled | of loan is rendered valid by the lender 
by the world Ibahit, signifying license or | saying "I have lent you this,’ as there the 
permission. Besides, a specification of the | purpose is expressly mentioned ; or, by his 
period is not a necessary condition in a loan: | saying,‘ I have given you to eat of this 
but if a loan were an investiture, it would | earth, because such an expression 1s used 
not be valid without such specification, since | to denote a loan metaphorically ; for as it is 
without a specification of the period the full | impossible to eat of the earth itself, the 
extent of the use cannot be ascertained, and | meaning is therefore construed ‘‘to eat of 
an investiture with anything uncertained | the produce of it,’’® 
is invalid. A loan, moreover, is rendered The lender may resume it at pleasure.— 
null by a recall, whereas if it were an | Tue lender is at liberty to resume the loan 
investiture with the use, it could not be | whenever he pleases; because the prophet 
rendered null by a recall, in the same manner | has said ‘‘Moonua is liable to be recalied, 
as a lease cannot be annuled by a recall. | anda loan must be returned to the pro- 
Further, the borrows is not entitled to hire | prietor (Moonhais a species of loan, where 
the loan ; whereas, if it were an investiture, | a person lends another a goat, a cow, ora 
he might let it out to hire, because whosoever | she-camel, for instance), that he may use 
1s himself proprietor of a thing may constitute | their milk ;—-and also, because the produce, 
another proprietor of it. Our doctors, on the | or use of the thing lent, becomes property, 
other hand, argue that the word Areeat in- | particle by particle, merely according as it 
dicates an investiture, since it is derived from | is brought into being; hence, with respect 
Areeya, which signifies a grant; and that, | to such part of the produce as is not yet 
accordingly, in forming the contract the ex- | brought into being, there is merely an inves- 
pression investiture is used. The use ofa | titure, but no seisin: retraction with re- 
thing, moreover, is capable of being property» spect to such part is therefore valid. 
in the same manner as the actual thing itself ; The borrower is not responsible for the lost 
and as investiture with the latter nay take | of it, unless he transgress respecting it.—A 
place either with or without a return, so also | LOAN isa trust. If, therefore, it be lost in 
with respect to the former.—With respect to | the hands of the borrower, without any 
what Koorokhee urges concerning for term | transgression on his part, he is not answer- 
Ibahit, it may be replied that this term is not | able for it, whether the loss happen at the 
uncommonly used to express investiture, since | period of his using it, or otherwise.—dhafei 
it is ured in setting contracts of lease, which | maintains that he is responsible for it in case 
are an investiture with respect to the use of | the loss should take place at a time when he 
the thing hired.—With respect to his con- | is not using it ; because he has taken possess- 
clusion, that ‘'1f a loan were an investiture | sion of the property another without a right 
it would not be valid without a specification | in it ; and also, becau e as the borrower is 
of its period, because of uncertainty,’’—it | liable to the charges of removal, in case of 
may be replied that uncertainty, in loans, is | the existence of the substance, so also he is 
of no consequence, as if car.not be productive | answerable for the value, in case of its 
of strife, inasmuch as loans are not binding,” 
whence the uncertainty cannot be injous, uri) 77 OOOO 

*“Some cases are here omitted, as they 
turn entirely upon different modes of expres- 
sion, in the original idiom. 


*That is, may be retracted at pleasure. 
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destruction, in the same manner as an 
usurper the article standing in the same 
predicament with merchandise detained 
with a view to purchase.—With respect to 
the permission of seisin, established on the 
borrower's behalf that was granted merely 
with a view to enable him to enjoy the use ; 
and hence. where the use .ceases ıt no longer 
operates ; in other words, where the loan is 
destroyed during his enjoyment of the use; 
he is not responsible, because of the exis- 
tence of the necessity ; whereas, if it be lost 
at atime when he is not using it, he is rea- 
ponsible, because of the non-existence of 
the necessity at the time. The argument 
of our doctors is, that the term Areeate does 
not indicate responsibility ; for (according to 
their exposition) it isan investiture with the 
use without a return or (according to Shafei 
and Koorokeee) a permission of the use; 
and the seisin of it is not a transgression on 
the part of the borrower, since it was made 
with the consent of the lender ; and although 
that consent was merely with a view to 
enable the lender to use the article, still to 
borrower did not make the seisin with any 
other intention ; he therefore, is not guilty 
of any transgression; and consequently is 
not responsible.—In reply to what Shafei 
urges ıt may be observed, that the expense 
attending a removal of the article is incum- 
bent onthe borrower, merely on account of 
the advantage he derives from it, in the 
same manner as t:e maintenance of a loan 
is incumbent upon the borrower, on account 
of the advantage he derives fiom it, and not 
on account of any defect in his tenure. It 
is otherwise in the case of an usurper, where 
the charges of removal are due merely be- 
cause of the defect in his tenure. —With 
respect to seisin with a view to purchase, 
the responsibility in that instance does not 
arise from the seisin, but from the design 
with which it was made; for as seisin in 
virtue of a contract of sale i1aduces respon- 
sibility, so also seisin with an intention of 
purchase induces responsibility, since seisin 
with a view to any contract 1s subject to the 
same laws with that contract, as has been 
explained in its proper place. 

He cannot let it out to hire.—I7T is not 
lawful for a borrower to let out a loan. If, 
therefore, he should let it out, and it be 
afterwards lost, he is in that case reponsible 
for it ; because a loan is inferior toa lea e, 
and an inferior cannot compreh:nd his supe- 
rior ; and also, because if the hire be vaiid. 
it can only be so on the supposition of its 
being binding ; and that cannot be supposed 
otherwise than with the consent of the 
lender ; for if it were binding without his 
consent, it would be a great injury to him, 
as it would deprive him of the power of 


resuming the loan, until the expiration of 


the lease.—The lease of a loan 1s therefore 
invalid 

Or, if he let it, he becomes responsible.—It 
is to be observed that, in case of letting out 
the loan, the borrower becomes responsible 
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fcr it immediately upon the delivery to the 
lessee; for as the act of lending does not 
comprehend hire, it follows that such deli- 
very is an usurpation. ‘The lender is in this 
case at liberty to take the compensation, if 
he please, from the lessee, because of his 
having taken the property of another with- 
out his consent. If, however, he take it 
from the borrower, he is not then entitled to 
any indemnification from the lessee, since, 
in consequence of his receiving a compensa- 
tion from the borrower, it becomes evident 
that the borrower only let his own property.— 
f he take the compensation from the leasee, 
the lessee is in that case entitled to an in 
demnification from tha borrower, who is the 
lessor, provided he [the lessee] had not 
known that the lease was a loan, as in that 
case he suffers an imposition. It is other- 
wise where he takes the lease knowing it to 
be a loan, as there he suffers no imposition. 

He may lend it to another person, unless 
this subject it to be differently affected.—It 
is lawful for a borrower to iad the thing 
borrowed, provided it be of sucha nature ! 
may not subject is to be differently affected 
by different uses.*—Shafei is of opinion that 
the borrower is not entitled to lend the loan 
to another, because (according to him) a loan 
is merely a permission of the use, anda 
person to whom the use of a thing is per- 
mitted is not entitled to communicate that 
permission to another, for this reason, that 
the use of a thing is not capable of being 
property, as itis a non entity, the use being 
considered is an entity in the case of a lease 
merely from necessity, which in a loan may 
be completely answered by permission.— 
Our doctors, on the other hand, argue that 
asloan is an investiture with the use ofa 
thing, the borrower may therefore lend the 
loan, in the same manner as a person to 
whom the use of a thing devolved by re- 
quest. —Besides, in the same manner as the 
use is made property in the case of a lease, 
so also is it from a principle of necessity, in 
the case of a loan. 

OsjecTion.—If a loan signify an investi- 
ture with the use, it would necessarily follow 
that the borrower is at liberty to lend the 
loan even where a difference of use may 
occasion a different affection in the thing ; 
whereas the law is otherwise. 

REpLy.—-It is not permitted to the bor- 
rower tolend the thing borrowed when of a 
nature to be differently affected by different 
use, because of the possibility of the use of 
the second borrower being more injurious to 


*Thus if the loan be a cow ora goat, as 
the object from these is milk, it matters not 
whether for this purpose they remain with 
Zeyd or Omar.—But if the loan be a riding- 
horse, it may be consequence that Zeyd be 
should not lend it to Omar, for if Zeyd be 
thin and Omar fat, Omar’s use of the horse 
would in that case affect it more than the 
use of it by Zeyd. 
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the thing than that of the first; and the 
consentand approbation of the first lender 
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Principle on which this proceeds is that 
Areeat is an investiture with the use [of the 


is give tothe use of the first borrower, but | property lent]; and as this cannot be ob- 


not to that of the second.—The compiler of 
the Hedaya remarks that what is here re- 
lated proceeds on the supposition of the loan 
being absolute ; for that loans are of four 
kinds. I. Loan that are absolute with re- 
spect both to the period and the use ; in 
which case the borrower is entitled to take 
the use in any manner and at any time he 
pleases because of the loan being absolute. 
—II. Loans that are restricted both as to 
the use and the time, in which case the bor- 
rower is not allowed to depart from these 
restrictions, excepting where the deviation 
is in an instance that is similar to the one 
prescribed, or of a better kind; as where 
a person borrows a quadruped in order to 
load it on a particular day with ten measures 
of a particular kind of wheat; and he loads 
it on that day with ten measures of a 
different kind of wheat, or with less than 
ten measures of the same or a different kind 
of wheat.—III. 
point of time but absolute with respect to 
the use ;—and IV. Loans that are restricted 
with respect to the use, but absolute with 
respect o time ;—in either of which it is 
not lawful for the borrower to depart from 
the restrictions.—If therefore, a person 
borrow a quadruped without any conditions 
whatever, he is in that case entitled either 
to load it on his own account, or to lend it 
to another for the purpose of landing, as in 
landing there is no difference ; and, in the 
same manner, he may either ride upon it 
himself, or lend it to another for that pur- 
pose ;—but as riding is supposed to be of 
different kinds, he 1s not entitled to more 
than one kind, which his own act must fix 
and determine ; and hence, if he should ride 
upon it himself, he is not afterwards at 
liberty to lend it to another to ride; or, if 
he should lend it to another to ride upon, 
he is not afterwards entitled to ride upon it 
himself. 

Loans of money, &c , as opposed to loans of 
specific property.—TuHE loan of dirms and 
deenars, and of articles estimated by mea- 
surement of capacity, by weight, or by tale, 
is considered in the light of Karz.*—The 

*Areeat and Karz are, in common con- 
versation, used indiscriminately to denote a 
loan ; but there is a distinction in law with 
regard tothem. Areeat is used with respect 
to such things as, after being lent to another, 
are icentically returned to him ; and Karz, 
with regard to such things are returned, 
not identically, but equal in point of num- 
ber, weight, or measurement of capacity.— 
Thus where a per:on, having borrowed a 
book, and read it, afterwards borrowed a 
book, and read it, afterwards returns it, 
it is considered as Areeat; but if a person 
should borrower one bundred dirms from 
another, and after using them should re- 


Loans that are restricted 1n | 


tained, with regard to these articles, without 
a destruction of the substance. it must, with 
respect to him, be necessarily considered as 
an investiture with the substance,—Now an 
investiture of this nature is to be considered 
in two lights,—a gift or a loan :*—the act is, 
however, regarded as a loan in this instance, 
either because loan is more probable than 
gift, or because the objects of a loan are two- 
fold,—namely, the use of the article, and 
the restitution of the substance : and in the 
loan of the articles in question, a restitution 
of an equivalent is admitted in place of the 
identical substance.—Lawyers, however, 
have observed t at this doctrine proceeds on 
the supposition of the loan being absolute : 
for if ıt be limited (as if a person should 
lend another a quantity of dirms merely to 
place in his shop and attract customers from 
the persuasion of his being rich). ıt ıs not in 
this case a Karz-loan, but an Areeat-loan, 
whence he is not entitled to derive any other 
use from it then what was specified: the 
case, therefore, becomes the same as if he 
had borrowed a vessel or a sword to decorate 
his shop, 

Land may be borrowed for the purpose of 
building or plantations. but the lender is at 
liberty to resume it.—IF a person borrow 
land, with a view to build upon it, or plant 
trees init, ıt is lawful; because the use to 
which the loan is to be applied is here ascer- 
tained; andas such use ıs the subject of 
property in leases, so also in loans.—But in 
this case it is permitted to the lende: to re- 
sume the land; and as he is to receive it 
back in the state in which he lent it, he is 
therefore empowered to compel the borrower 
to remove his houses or trees.—It is to be 
considered, however whether or not any 
period was fixed for the loan.—Ifno period 
was fixed, then no compensation is due by 
the lender for the loss he may have occa- 
sioned to the borrower by the destruction of 
his buildings or trees, since no deceit was 
practised on the borrower, but rather he de- 
ceived himself, in trusting to a contract 
which was absolute and unaccompanied with 
any condition —If, on the other hand, a pe- 
riod was fi ed for the loan, and it be resumed 
before the expiration of that period, the re- 
sumption so made is valid, since a lender 
(as was before explained) may resume a loan 
when he pleases: but it is nevertheless 
abominable in this instance, as it involves a 
breach of promise, and the lender is respon- 
sible to the borrower for the loss he sustains 


*Arab. Karz.—As the English language 
makes no distinction between the termr Karz 
and Areeat (although essentially different 
in their effect), the translator is under the 
necessity of adopting the term loan in both 


turn another hundred dirms, it is considered| instances ;—leaving it to the reader to con- 


as Karz. 


ceive the original term from the context. 
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in the removal of his trees and buildings, in 
as much as he deceived the borrower in fixing 
a period which it was natural to suppose he 
would adhere to:—the borrower, therefore, 
is entitled to a compensation from the lender, 
in consideration of the damage he receives ; 
and the same is mentioned by Kadoree in his 
compendium.—Hakim Shaheed maintains 
that the borrower is at liberty either to take 
from the lender the value of the trees and 
buildings (in which case they become the 
property of the lender), or to take a compen- 
sation for his loss (in which case he is at 
liberty to carry away the trees and the build- 
ings). Lawyers have observed that if the 
removal of the trees and buildings be detri- 
mental to the ground, the choice of the alter- 
native rests with the proprietor of the ground, 
as he is the principal, and the borrower the 
secondary, anda preference is always given 
to the principal. 

Land borrowed for the purpose of tillage 
cannot be resumed until the crop be reap:d 
fromit.—IF a person borrowa piece of land 
for the cultivation of grain, the lender has 
not the power of resuming the loan until 
the gatheri.g in of the grain, whether a 
period have been fixed or not: because the 
gathering of the crop comes within a certain 
and known period; and in suffering it to 
remain on the ground, an observance of the 
right of both the lender and borrower is 
maintained; in the same manner as, under 
similar circumstances, in the case of a lease. 
It is otherwise with respect to trees; be- 
cause, as the period of their existence is un- 
certain, the suffering them to remain would 
be an injury to the lender. 

The borrower must defray the charges 
attending the restoration of a loan.—TueE 
charges of returning the loan must be de- 
frayed by the borrower ; because. as the res- 
titution of it is incumbent on him (since he 
took it with a view to his own benefit), he ts 
consequently liable to the expenses attendant 
on such restitution —It is to be observed 
that the expenses attending the rcturn of 
the subject of a lease are incumbent on the 
lessor; because the rent being a return for 
the benefit arising from the tenure of the 
article let, all that is required from the lesses 
is merely to put it in the power of the lessor 
to recover it, by divesting himself of it, and 
not that he should return it to him.—The 
expense of returning the subject of an usur- 
pation, on the contrary, must be defrayed by 
the usurper : for as the return of the articl2 
to the proprietor is incumbent on the usurper 
of it in order to remedy the injury he occa- 
sioned. as the expense attendant on such 
return must of consequen e be borne by him. 

In restoring an animal borrowed it suffices 
that it be returning to the owner's stable. 
—I¥ a person, having borrowed a quadruped 
from another, should restore it to the stable 
of the proprietor, and it be afterwards lost, 
in that case he is not responsible for it, on 
a favourable construction.—Analogy would 
suggest that he 1s responsible, since he has 
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neither restored it to the proprietor nor his 
agent. but merely to his ground.—The reason 
for a more favourable construction of the 
law in this instance is, that a restitution has 
here been made according to general custom, 
since it is customary to restore loans to the 
house of the proprietor; as where, for in- 
stance. vessels or utensils belonging to a 
house are borrowed, ın which case it ıs usual 
to return them, not into the proprietor's 
hands, but merely to his house.—Besides, if 
he had returned the quadruped to the pro- 
prietor, he [the proprietor} wouid have sent 
it to the stable and therefore his doing so at 
once is considered as a valid return 

And, in restoring a slave, that he be re- 
turned to his master's house.—Ir a person 
borrow a slave, and aftewards return him 
to the house of his master without delivering 
him, personally, to the master himself, he is 
not in that case responsible for him for the 
reasons above mentioned,—Is, on the con- 
trary, an usurper of a trustee return the 
subject of the usurpation or the trust to the 
house of the proprietor, without delivering 
it to the proprietor, they are in that case 
responsible for the eventual loss of it :—the 
usurper, because fit was incumbent on him 
to undo his act, and his act cannot be undone 
but by a delivery tothe proprietor himself ; 
an.j the trustee, beciuse the proprietor did 
not wish that he should celiver the deposit 
merely to his house or his tamily, for if that 
had been the case, he would not have depo- 
sited ıt with him.—It ıs otherwise with re- 
spect to loans, as these are commonly returned 
to the house: excepting, however, where 
they consist of jewels, for in that case they 
must be returned to the proprictor, and not 
to the house or family 

It suffices to return the loan by a slave or 
servant either of the borrower.—Ir the bor- 
rower send the quadruped he had borrowed 
to the proprietor of ıt; by his own slave or 
his hireling, and it be lost in the way, in 
that case he is not responsible for it.—(By hire- 
ling is here to be understood a servant who 
receives yearly wages.)—The reason of this 
1s that a loan is in the nature of a trust; and 
the borrower may commit it, for the sake of 
preservation, into the hands of any of his 
family, ın which relation a slave and a yearly 
servant stand.—It is othcrwise with respect 
to a daily servant, as he is not held to be one 
of the family. 

Or lender —IFr a borrower should send 
back the horse or other animal he had bor- 
rowed to the proprietor, by the slave or the 
hireling of the proprietor, and it be lost or 
destroyed on the way, he is not responsible 
for it, since the proprietor is virtually sup- 
posed t> have appre of this, in as much 
as he himself, if a delivery had been made to 
him, would have consigned the horse to one 
of these: —Some have said that the law here 
proceeds on the, supposition of the slave or 
hireling, to whom the quadruped is con- 
signed, being the one to whom the care and 
management of it is always given. Others, 
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it be consigned to such a slave, or to any 
other slave of the proprietor ; and the latter 
is the most approved doctrine. 

If it be returned by a stranger, the borrwer 
is responsible.—Ir a borrower should send 
the quardruped to the proprietor by the hands 
of a stranger, he becomes in that case respon- 
sible for it, and must make good the value 
in the event of its loss.—It is to be observed 
that the case seems to imply the illegality of 
a borrower's depositing a loan with a stran- 
ger ; since, if that were lawful, he would not, 
in the present instance, be responsible.—Such 
also is the opinion of some of our modern doc- 
tors.—Others of them have said that it is law- 
ful for a borrower to deppsit the loan, because 
the contract of deposit is inferior to that of 
loan ; and they have reconciled the doctrine, 
in the present case, by observing that the 
borrower does necessarily become respon- 
sible on sending the loan by a stranger, since 
from the moment of his consigning it to a 
stranger the loan determines, and being no 
longer a borrower, he becomes of consequence 
responsible.—Our doctors, however, do not 
admit the legality of a borrower’s deposit, 
unless he be the borrower of a borrower, 
which in fact is not a borrower. 

Terms in which a contract of loan with 
yespect to lund must be expressed.—Ir a 
person lend a piece of fallow ground to an- 
other, that he may cultivate it, the borrower 
must insert, in the contract of loan, the 
words, ‘' You have given me to eat of this 
land.’’—This is according to Haneefa. The 
two disciples have said that the term Areeat 
or loan must be inserted ; because the term 
Areeat is particularly used to express a loan; 
and it is preferable that a contract of loan be 
expressed in terms particularly appropriated 
to loans :—as in the loan of a house, for 
instance, where the borrower expresses the 
contract. ‘You have lent me this house.” 
The argument of Haneefa 1s, that the words 
“ You have given me to eat of this land,” 
are more expressive of the fact, since the 
term Itam [giving to eat] is particularly 
restricted to the produce of land; whereas 
the words ' You have lent me this ground, ’ 
may apply to any other object, such as build- 
ing, or the like.—The use of the former, there- 
fore, in the case in question. is by much the 
most advisable.—It is otherwise with respect 
to a house, because the loan of it is given 
for no other purpose than that of residence. 


BOOK XXX. 
OF HIBBA, OR GIFTS. 


Definition of the terms used in gift.—Huppa. 
in its literal sense, signifies the donation of 
a thing from which the donee may derive a 
benefit : in the language of the Law it means 
atransfer of property, made immediately, 
and without any exchange.—~The person 
making the transfer is termed the Wahib, or 
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donor:—the person to whom it is made the 
Mohoob-le-hoo; or donee ;—and the thing 
itself the Moohoob, or gift. 

hap. I. ~—Introductory. 
Chap. If —Of Retractation of a Gift. 


CHAPTER I. 
Gifts are lawful.—Degeps or GIFT are 
lawful; because the Prophet has said 
“Send ye presents to each other for the 


increase of your love,” which implies the 
legality of gifts, as by presents is meant 
gifts. All our doctors, moreover. concur in 
the validity of them. 

And rendered valid by tender, acceptance, 
and seisin.—Girts are rendereu valid by 
tender, acceptance, and seisin—Tender and 
acceptance are necessary, because a gift is 
acontract, and tender and acceptance are 
requisite in the formation of all contracts ; 
and seisin is necessary in order to establish 
aright of property in the gift, b: cause a 
right of property, according to our doctors, 
is not established inthe thing given merely 
by means of the contract, without seisin.— 
Malik alleges that right of property is 
established in a gift antecedent to seisin, 
because of its analogous resemblance to sale: 
and the same difference of opinion obtains 
with] respect to alms-gift —The arguments 
of our doctors upon this point are twofold, 
—First, the Prophet has said, “A gift is 


act valid without seisin ” (meaning that the 
right of property is not established in a gift 
until after seisin).—SrecoNnpDLy. gifts are 


voluntary deeds ; and if the right of pro- 
perty were established in them previous to 
the seisin, it would follow that the delivery 
would be incumbent on the voluntary agent 
before he had voluntarily engaged for it, 
—It is otherwise with respect to wills; 
because the time of establishment of a right 
of property in a legacy is at the death of the 
testator : and he is then in a situation which 
precludes the possibility of rendering any 
thing binding upon himself, 

Osyection —Although a dead person be 
not capable of being bound, still an obliga- 
tion may he against his heir, who is his 
successor and representative, 

Rep.y.—The heir is not proprietor of the 
legacy, and cannot therefore be subjected to 
obligation on account of it. 

gift may be taken possession of on the 
spot where it ts tendered, without the express 
order of the donor: but not afterwards.—Ir 
the donee take possession of the gift, in the 
meeting of the deed of gift,* without the 
order of the giver, it is lawful, upon a 
favourable construction.—If, on the con- 
trary, he should take possession of the gift 
after the breaking up of the meeting, it is 
not lawful, unless he have had the consent 
of the giver so to do.—Analogy would 
suggest that the seisin is not vaild in either 
case as it isan act with respect to what is 


*Arab. Majlis Akidal Hibba ;—meaning, 
the place where the deed is executed. 
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still the property of the giver; for as his 
right of property continues in force until 
seisin that is consequently invalid without 
his consent. The reason fora more favour- 
able construction of the law, in the instance 
in question, is that seisin, in a case of gift, 
is similar to acceptance in sale, on this con- 
sideration, that in the one the effect of the 
deed (that is, the establishment of a right of 
property) rests upon the seisin, and in the 
other upon the acceptance.—As, moreover, 
the object of a gift is the establishment of a 
right of property, it follows that the tender 
of the giver is, virtually, an empowerment 
of the donee to take possession.—It is other- 
wise where the seisin is made after the 
breaking up of the meeting; because our 
doctors do not admit of the establishment of 
the power over the thing but when se‘sin is 
immediately conjoined with acceptance ; and 
as the validity of acceptance is particularly 
restricted to the place of the meeting, so 
also is the thing which is conjoined with it. 
—It is also otherwise where the giver pro- 
hibits the donee from taking possession in 
the place of meeting, for in that case the 
seisin of the donee in the place of the meet- 
ing would be invalid, as arguments of 
implied intention cannot be put in competi- 
tion with express declaration. 

A gift made from divisible property must 
be divided off ;—-but not a gift made from 
indivisible property.—*A GIFT of part of a 
thing which is capable of division is nut 
valid unless the said part be divided off and 
separated from the property of the donor : 
but a gift of part of an indivisible thing is 
valid. Shafei maintains that the gift is 
valid in either case ; because a gift isa deed 
conveying property, and valid, as such, 
with regard either to things that are con- 
nected or separated: in the same manner as 
in sale,—The ground of this is that as an 
indefinite share has the capacity to consti- 
tute property, it is consequently a fit subject 
of gift: nor is a voluntary deed rendered 
null by the indefiniteness of the subject of 
it: as in a Karz-loan, for the subj:ct of 
person gives another one thousand dirms, of 
which One half is to be in the nature of a 
loan, and the other of copartnership: or as 
in bequest ; or in the gift of indivisible 
things —The arguments of our doctors upon 
this point are twofold.—Firsr, seisin in 
cases of gift is expressly ordained, and con- 
sequently a complete seisin is a necessary 
condition : but a complete seisin is imprac- 
ticable with respect to an indefinite part of 
divisible things, as it is impossible, in such, 
to make seisin of the thing given without 
its conjunction with something that is not 
given; and that is a defective  seisin.— 
SECONDLY, if the gift of part of a divisible 
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* A small portion of the text immediately 
preceding, which relates to words synoni- 
mous, either directly or by implication, to 
the word Hibba, or gift, has heen necessarily 
omitted in the the translation. 
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thing, without separation, were lawful, it 
must necessarily follow that a thing is in- 
cumbent upon the giver which he has not 
engaged for,—namely, a division which 
may possibly be injurious to him (whence 
itisthata gift is not complete and valid 
until ıt be taken possession of; since if it 
were valid before sesin, a thing would be 
incumbent upon the donar which he has not 
engaged for,—namely,  delivery).—It is 
otherwise with respect to articles or an in- 
divisible nature; because in those a com- 
plete seisin is altogether impracticable, and 
hence an incomplete seisin must necessarily 
suffice, since this is all that the article 
admits of :—and also, because in this in- 
stance the donor does not incur the incon- 
venience of a division 

Osjection.—Analogy would suggest that 
the gift of a part of an indivisible article is 
invalid : because. although the donor do not 
in such acase, incur the inconvenience of a 
division, still he incurs a participation in 
the property ; and this also is a sort of in- 
convenience. 

Rep.ty.—The donor is subjected to a par- 
ticipation in a thing which is not the subject 
of his grant, namely, the use [of the whole 
indivisible article], for his gift related to the 
substance of the article, not to the use of 
it;—hence the necessity of a participation is 
net incurred by him with respect to the 
thing which is properly. the subject of his 

rant. 

i WitH respect to the analogy advanced 
by Shafei between the case in question and 
that of Karz-loan, or bequest, ıt is totally 
unfounded ; because in bequests the seisin 
[of the legatee] 1s not a necessary condition ; 
neither is ıt so in a valid sale;—and although 
seisin be requisite in Sillim and Sirf sales, 
still is not ordained with respect to them 
and hence is not required to be complete in 
those instances. Besides, as all those con- 
tracts [of sale] are contracts of responsi- 
bility, the obligation of a division is agree- 
able to them.—With respect to a Karz-loan, 
it isa voluntary contract in the beginning, 
but a contract f responsibility in the end 
(since it involves responsibility for a simi- 
lar); and hence, in consideration of its 
resemblance to both, an incomplete seisin 
is made a condition in it, not a division: 
besides, seisin is not especially ordained in 
this instance. 

Ir a person make a gift to his partner, of 
his share in the partnership-stock, capable 
of division, it is invalid, because of the in- 
validity of the gift of an undefined part of 
a divisible subject, as before explained. 

Ir a person make a gift, to another, of an 
undefined portion of land- (such as an half, 
or a fourth), such gift is null, for the reasons 
already set forth—If, however, he after- 
wards divide it off, and make delivery of it, 
the gift becomes valid: because a gift is 
rendered complete by seisin; and in this 
case nothing else remains indefinitely in- 
volved with the gift at the time of seisin. 
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Agift of an article implicated in another 
article is utterly invalid.—Ir a person make 
a gift of the flour of Sessame which is yet in 
grain, or of oil of Sessame which is not yet 
expressed from the seeds, such gift is invalid; 
and if he afterwards grind the wheat into 
flour; or extract the oil from the Sessame 
seeds; and so deliver them to the donee, still 
the gift is not thereby rendered valid,--The 
same rule also holds with respect to butter 
which is yet in milk.—The reason of this is 
that the thing given, in all these cases, is a 
nonentity (whence it is that if an usurper 
of wheat, or of seeds, should either grind 
the one into flour, or press the other into oil, 
he then becomes proprietor of them); and as 
a nonentity cannot be a subject of property; 
the deeds in question are therefore null, and 
cannot afterwards be rendered valid other- 
wise than by being executed de novo.—lIt is 
different in the preceding case. because an 
undefined portion of any thing is neverthe- 
less capable of being transferred. 

Tue gift of milk in the udder, of wool 
upon the back of a goat, of grain or trees 
upon the ground, or of fruit upon trees, is in 
the nature of the gift of an undefined part 
of a thing, because in these instances the 
cause of invalidity is the conjunction of the 
thing given with what is not given, which is 
a bar to the seisin, in the same manner as in 
the case of undivided things. 

The gift of a deposit to the trustee is valid 
without a formal delivery and seisin.--IF the 
thing given be in the hands of the donee, in 
virtue of a trust, the gift is in that case 
complete, although there be no formal seisin 
since the actual article is already in the 
donee’s hands, whence his seisin is not re- 
quisite. It is otherwise where a depositor 
sells the deposit to his trustee, for in this case 
the original seisin does fiot suffice, because 
seisin in virtue of purchase is a seisin induc- 
ing responsibility, and therefore cannot be 
substituted by a seisin in virtue of a trust; 
but seisin in virtu2 of gift, on the contrary, 
as not being a Seisin inducing responsibility, 
may be substituted by a seisin in virtue of a 
trust. 

The gift, by a father to his infant son, of 
any thing rather actually o virtually in his 
possession, is valid in virtue of his [the 
father’s] seisin.—Ir a father make a gift of 
something to his infant son, the infant, in 
virtue of the gift, becomes proprietor of the 
same, provided the thing given be, at the 
time, in the possession either of the father 
or of his trustee ; because the possession of 
the father is capable of becoming possession 
in virtue of gift and the possession of the 
trustee is equivalent to that of the father. 
(It were otherwise if the thing given have 
been pawned or usurped by another, or sold 
by an invalid sale: because a pawn and an 
usurpation are in the possession of another. 
and the subject of an invalid sale is the 
properrty of another.)—The same rule holds 
when a mother gives something to her infant 
son whom she maintains, and of whom the 
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father is dead, and no guardian provided ; 
and so also, with respect to the gift of and 
other person maintaining a child under these 
circumstances.—It is to be observed that the 
law with respect to seisin in cases of alms- 
gift is similar to that in gifts.—Thus if a 
person should bestow in alms, upon a pauper, 
any thing of which the pauper has possession 
at the time, he [the pauper] in that case 
becomes proprietor of the same, without the 
necessity of a new seisin ; and so also, if a 
father should bestow in alms, upon his infant 
son. something of which he himself or his 
trustee has the possession, the infant becomes 
proprietor thereof;-—contrary to where the 
thing so bestowed has been pawned, lost by 
usurpation, or sold by an invalid sale. 

And soalso, a gift to an infant by a 
stranger.—Ir stranger make a gift of a 
thing to an infant, the gift 1s rendered com- 
plete by the seisin of the father of the infant: 
for as he if master of deeds with respect to 
the child liable to both good and evil (such 
as sale) he is consequenty, in a superior 
degree, master of gift. which is purely ad- 
vantageous. 

Gift to an orphan is rendered valid by the 
seisin of his guardian.—Ir a person make a 


gift of a thing to an orphan, and it be seised 


in his behalf by his guardian.--being either 
the executor appointed by his father,—or his 
grandfather, or the executor appointed by 
his grandfather, it is valid ; because all these 
relatives have an authority over the orphan, 
as they stand in the place of his father. 

And, to a fatherless infant, by the seisin 
of his mother.—IF a fatherless child be 
under charge of his mother, and she take 
possession of a gift made to him, it is valid; 
because she has an authority for the pre- 
servation of him and his property: and the 
seisin of a gift made to him is in the nature 
of a preservation of himself, since a child 
could not be subsisted without property.— 
The sime rule also holds with respect to a 
stranger who has the charge of an orphan:— 
because as his seisin is of legal force (whence 
it is that another stranger has not a right to 
take the orphan from him). he is consequently 
competent to all such things as are purely 
for the advantage of the orphan, 

Gift to a rational infant is rendered valid 
by the seisin of the infant himself.—I¥r an 
infant should himself take possession of a 
thing given to him, it is valid, provided he 
be endowed with reason; because such an 
act is for his advantage; and he has a 
capability of performing it, as capability de- 
pands on reason and understanding, which 
he possesses. 

Ir is lawful for a husband to take posses- 
sion of any thing given to his wife, being an 
infant, provided she have been sent from her 
father’s house to his ; ard this although the 
father be present ; because he is held, by 
implication; to have resigned the manage- 
ment of her concern to the husband. It 1s 
otherwise where she has not been sent from 
her father’s house because then the father is 
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not held to have resigned the management 
of her concerns. It is also otherwise with 
respect to a mother, or any others having 
charge of her ; because they are not entitled 
to possess themselves of a gift in her behalf, 
unless the father be dead, or absent, and his 
place of residence unknown ; for their power 
is in virtue of necessity, and not from any 
supposed authority ; and this necessity cannot 
exist whilst the father 1s persent. 


A house may be conveyed in gift by two 
persons to one,—I¥ two persons, jointly, make 
a gift of a house to one man, it 1s valid : be- 
cause, as they deliver it over to him wholly, 
and he receives ıt wholly, no mixture of 
seisin. 


But not by one person to two —IF one man 
make a gift ofa houte to two men, the « eed 
is invalid, according to Haneefa. The two 
disciples hold it to be valid, because as the 
donor gives the whole of he house to each of 
the two donees (in as much as there is only 
one conveyance) there is consequently no 
mixture of property ; in the same manner as 
where one man pawns a house to two men, 
— The arguments of Haneefa upon this point 
are twofold.—-First, the gift, ın this case, is 
a gift of half the house to each of the donees 
(as is evident from this, that if one man give 
totwo men something incapable of division, 
and one of them accept the same, the gift 
becomes valid with respect to his share) ;— 
and such being the case, it follows that, at the 
time of seisin by cach of the donees, a mix- 
ture of property take place. Seconp Ly, 
asarightof property is established in each 
of the donees, in the extent of one half, it 
follows that the conveyance or investiture 
must also be in the Same proportions, since 
the right of property is an effect of the con- 
veyance: on this consideration, therefore, 
that right of property is established in each 
with respect to one half, an indefinite mix- 
ture of their respective share in the gift is 
fully established.—It is otherwise in a case 
of pawn, because the effect of that is deten- 
tion, not right of property, and the right of 
detention 1s wholly and completely estab- 
lished in each of the pawn holders, respec- 
tively, insomuch that if the pawner should 
discharge the debt of one of them, still the 
right of the other to a complete detention 
remains unimpaired. 


Distinction between joint gift or alms to the 
rich and to the poor.—Ir is recorded, in the 
Jama Sagheer, that if a rich man bestow 
ten dirms, in alms, upon two poor men, or 
make a gift of that sum to them, it is valid, 
but that if the said charity or gift be made 
to two rich men, it is invalid. (The two dis- 
ciples maintain that in this last instance 
both gift and alms are valid),--From this it 
appears that Haneefa has construed a gift 
into alms, when the object is a poor man; 
and alms into a gift, when the object isa 
rich man,—because of the similarity betwixt 
these deeds, as each is a conveyance of pro- 
perty without an exchange. Hence Haneefa 
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has made a difference with respect to them, 
as appears by the case recited in the Jama 
Sagheer, since he has admitted of charity to 
two poor men, but not of a gift to two rich 
men ; whilst in the Mabsoot he has made no 
difference between them, but on the contrary 
has declared them to be equal, as he there 
declares ‘neither a gift nor alms to two men 
is valid, because the mixture of property isa 
bar in both cases, as both are dependant ona 
perfect seisin.’”’—-The reason of the distinc- 
tion in the Jatna Sagheer is that the end of 
alms is to give to Gop, who is one : and the 
alms comes not tothe poor men, but as their 
daily food from Gop Almighty ; whereas the 
gift goes directly to the object of it, namely, 
the two men.—Some have said that the 
recital in the Jama Sagheer is the most 
aoproved doctrine ; and that the meaning of 
the doctrine in the Mabsoot is that charity to 
two rich men is invalid; in the same manner 
as a gift to two men or any description. 

Case of the gift of a house inseparate lots, 
IF a person make a gift to two men, of 
one third of his house to one of them, and of 
one third to the other, it is invalid accord 
ing to the two disciples, and according to 
Mohammed it is valid If, however, he make 
a gift of one half to one, and one half to the 
other, there are in that case two reports with 
respect to the opinion of Aboo Yoosaf.— 
According to the two principles maintained 
by Haneefa, the gift in that case is invalid ; 
whereas, according to the principles of 
Mohammed, it is valid —The reason of the 
distinction, in the latter instance, as main- 
tained by Aboo Yoosaf, is that because of the 
express apportioning of the gift, it becomes 
evident that the object of the giver was to 
establish a part of the property in each, by 
which meansa mixture of the property must 
inevitably take place ;—whence it is that it 
is not lawful for a person to pawn a thing 
into the hands of two, by apportioning an 
half of it separately to each. 


CHAPTER II. 
OF RETRACTATION OF GIFTS. 


The donor may retract his gift to Stranger. 
—It is lawful for a donor to retract the gift 
he may have made to a stranger: Shafei 
maintains that this is not lawful ; because the 
Prophet has said. ‘‘Let not a donor retract 
his gift; but let a FATHER, if he please, 
retract a gift he may have made to his 
son ;' and also; because retractation is the 
very opposite’to conveyance,—and asa deed 
of gift is a deed of conveyance, it conse- 
quently cannot admit its opposite. It is 
otherwise with respect to a gift made bya 
father to his son, because (according to his 
tenets) the conveyance of property froma 
father to the son can never be complete ; for 
it is a rule with him that a father has a power 
over the property of his son.—The arguments 
of our doctors upon this point are twofold.— 
First, the Prophet has said. '‘A donor pre- 
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serves aright to his gift, so long as he does 
not obtain a return for it.’’—SgconpDLy, the 
object of a gift to a stranger is a return ;— 
or it is a custom to send presents to a person 
of high rank that he may protect the donor ; 
toa person of inferior rank that the donor 
may obtain his services ; and to a person of 
equal rank that he may obtain an equivalent ; 
—and such being the case, it follows that the 
donor has a power of annulment, so long as 
the object of the deed is not answered, since 
a gift is capable of annulment. With respect 
to the tradition of the Prophet quoted by 
Shafei, the meaning of it is that the donor is 
not himself empowered to retract his gift, as 
that must be done by a decree of the Kazee, 
with the consent of the donee,—excepting in 
the case of a father, who is himself competent 
to retract a gift to his son, when he wants it 
for the maintenance of the son; and this is 
metaphorically termed a retractation.—It is 
to be observed, however, that althougha 
retractat.on of a gift be agreealleto the 
letter of the law, still it induce abomina- 
tion ; for the Prophet has said. ‘’The retrac 

tation of a gift is like eating one’s spittle.” 

But there are various circumstances which 

bar the retractation.—It is further to be 
observed, that the bars to a retractation of 
a gift are many,—amongst which are the 
following :—I. The donee giving the donor a 
return of consideration ; because this fulfils 
the donor’s object.—I[. The incorporation of 
an increase with the gift: because in that 
instance a retractation cannot take place 
without including the increase, as that is 
implicated ; and it cannot take place so as to 
include the increase, since that was not 
included in the deed of gift,—III. The death 
of one of the parties ; for if the donee should 
die, his property shifts to his heir, and 
becomes the same as if ıt had shifted during 
his lifetime ; and if the donor should die, his 
heirs are Strangers with respect to the con- 
tract, since they made no tender of the thing 
given.—I[V. The alienation of the gift from 
the donee’s property during his lifetime ; 
because this is a consequence of the power 
vested in him by the gift, which power 
therefore, cannot then be retracted ; and also 
because the right of property has regenerated 
in another person, in virtue of a fresh cause, 
namely, conveyance toa second donee ; and 
as aregeneration of the apt of property 
is equivalent to an essential charge in the 
thing, the case is therefore the same as if the 
gift were to become, in effect, a different 
thing from what it was, and consequently 
not liable to retractation. 


A gift of land cannot be retracted after 
the donee has built or planted on it.—Ira 
erson make a gift to another of a piece of 
and destitute of buildings or plantations, 
andthe donee plant trees in it, or builda 
house, a stable, or a shop of such a size as to 
be deemed an increase, in that case the donor 
is not entitled to retract the gift, because of 
the increase which it has received.—The 
restriction is stated with respect to the shop, 


because shops are sometimes so small as not 
to be deemed an increase, and sometimes the 
land is very extensive, the shop occupying 
only one particular part of it: in which case 
the bar operates only with respect to that 


part. 

After the sale of a part of the land by the 
donee. the donor may resume the remainder. 
—lIr the donee sell one half of granted land 
undivided. the donor may in that case resume 
the other half, as to the resumption of that 
no bar exists. If, on the other hand, the 
donee should not have sold any part of the 
land, the donor may resume one haf of it, 
for as he is entitled to resume the whole, it 
follows that he is entitled to resume the half, 
a fortiori. 

A gift toa kinsman cannot be resumed.— 
Ir a person make a gift of anything to his 
relation within the prohibited degrees, it is 
not lawful for him to resume it, because the 
Prophet has said. ‘‘When a gift is made toa 
prohibited relation, it must not be resumed ;’’ 
—and also because the object of the gift is 
an increase of the ties of affinity, which is 
thereby obtained. 

Nor a gift to a husband or wife during 
marriage.—lz a husband make a gift of any 
thing to his wife, or a wife to her husband, it 
cannot be retracted, because the object of the 
gift isan improvement of affection (in the 
same manner as in the case of presents to 
relations) ; and as the object is obtained, 
the gift cannot be retracted.* This object, 
however, isto be regarded only during the 
existent period of the contract; insomuch 
that if a person give something toa strange 
woman, and afterwards marry her, he may 
retract the gift ;—whereas, if a man give 
something to his wife, and afterwards divorce 
her three times, he is not entitled to retract 
the gift. 

The receipt of a return prohibits vetracta- 
tion.—Iy the donee say to the donor. ‘‘Take 
this thing in exchange for your gift,” and 
he accept it, the right of retractation is an- 
nulled, because of the donor having obtained 
the object of his gift. 

Although the return be given by a stranger, 
—Ir astranger, on behalf of a donee, give 
something gratuitously t to the donor in ex- 
change for his gift, and the donor accept the 
same, the right of retractation then ceases ; 
because a stranger may lawfully give a com- 

ensation for the relinquishment of a right, 
in the same manner as in cases of Khoola or 
composition. 

If a part of the gift prove the property o 
another, a proportionable part of the retur 
may be resumed.—Ir the half ot a gift prov, 


etl 


*Because of the existence of the first bar 
before mentioned: for the increase of affection 
excited in the wife by the gift is supposed, 
by the law, to be a return which she pays 
for it, and which consequently deprives the 
donor of the power of retractation. 

tArab. Tibbarran; that is, of his own 
accord, and without solicitation. 
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the property of some other than the donor, 
the donee is in that case entitled to take 
back from the donor half of return he 
may have made him for the gift, since the 
thing opposed to that half was not secured 
and rendered safe to him. If, on the con- 
trary, half the return prove the property of 
some other than donee, the donor is not 
in that case entitled to take back from the 
donee a particular part of the gift ; but he 
may restore the remaining part of the return, 
and then resume the whole of the gift from 
the donee.—Ziffer maintains that the donor 
may take back half of the gift, as he con- 
siders this case to be analogous to that of 
part of the gift proving the property of 
another.—The reasoning of our doctors, in 
support of the their opinion, is that the remair- 
ing part of the return has a fitness to be 
considered asareturn for the whole of the 
gift from the beginning: as, moreover, in 
consequence of half the return proving the 
right of another, it becomes apparent that 
there is no other return for the gift than the 
remaining part, it follows that the donor is 
not entitled to resume an equivalent from 
the gift.—He is, however, allowed an option 
in this instance, with respect to the whole 
gift, because he did not relinquish his right 
of retractation on any other condition than 
that of the security of the whole of the 
return ; and as that does not prove com- 
pletely secure to him, he is therefore at 
liberty to restore the remaining half of the 
a and to take back the whole of the 
ift. 
: When the return is opposed only toa part 
the remainder of the gift may be resumed.— 
Ir a person make a gift of a house to another, 
and the donee give a return to the donor for 
a half only of the house so given, the donor 
may in that case resume the half of the 
house for which he received no exchange, 
since a bar to his retractation existed only 
with respect to the other half 

Retractation requires mutual consent, or 
decree.—A Girt cannot lawfully be retracted 
but with the consent of both parties, or by a 
decree of the Kazee, because the retractation 
of a gift is a disputed pont amongst the 
learned. There is, moreover, a degree of 
weakness in a retraction, because the ad- 
mission of it contrary to analogy, since it 
is a power over the property of another, as 
the right of property in a gift is established 
in the donee. Besides, as there may arise 
contention with respect tothe object in lieu 
of it (since the donor may claim something 
which the donee may refuse), the contention, 
therefore, cannot possibly be settled but by 
the consent of the parties, or by a decree of 
the Kazee,—insomuch that if the gift bea 
slave, and the donee should have emanci- 
pated him previous to the decree of the 
Kazee, the emancipation holds good. If the 
donor should prohibit the donee from keep- 
ing possession of the gift, and he neverthe- 
less retain possession of it, and it be lost or 
destroyedin his hands, he is not responsible 


for it, because his right of property in it is 
held still to continue in force —The same 
rule also holds where the gift is lost or de- 
stroyed in the possession of the donee, sub- 
sequent to the decree of the Kazee, but prior 
tu the demand of it by the donor, because 
the original tenure by which he held it was 
not a tenure of responsibility, and that 
tenure still exists —But if the donor de- 
mand the article, and prohibit the donee 
from keeping possession of it, subsequent to 
a decree of the Kazee, and the donee never- 
theless continue to retain it, he is respon- 
sible for it, as he is then guilty ofa trans- 
gression 

The donor's re-possession of the gift is not 
requisite to the validity of retractation.— 

/ HEN a person retracts his gift, either in 
virtue of a decree of the Kazee, or of the 
mutual consent of the parties, it is an annul- 
ment of the original gift, and not a gift, de- 
novo on the part of the donee, and therefore 
seisin by the donor is not in such case a 
requisite condition. Retractation, moreover, 
is lawful with respect to an undivided por- 
tion ; but if a retractation were a gift de novo 
seisin would be a requisite condition, and 
consequently retractation with respect to an 
undivided portion would not be lawful. The 
reason of this is that a deed of gift is valid 
under the reservation of a right of annul- 
ment. The „donor, therefore, in annulling 
the deed, does no more than possess himself 
of his own established right: and hencea 
retractation is an annulment in all cases, that 
is, whether it take place in virtue of a 
decree of the Kazee, or by the consent of 
both parties.—it is otherwise with respect to 
a buyer’s return of goods on account of a de- 
fect without a decree of the Kazee; for that 
with respect toa third person, is considered as 
a contract de novo, since the purchaser has not 
a power of annulment but has merely a right 
to the quality of safety in the goods; and in 
defect of that quality, he is, from a principle 
of necessity, allowed to annul the contract. 
—Its being an annullment, therefore, with 
respect to any third person, must depend 
upon the Kazee’s decree.—Hence there is an 
essential difference between the retraction 
of a gift, and the return of goods on account 
of a defect. 

The donee, incurring any responsibility in 
consequence of a gift, receives no compensa- 
tion from the donor.—Ie the substance ofa 
gift prove the property of another after it has 
been destroyed, and the donee make good the 
loss to the proprietor, in that case he is not 
entitled to receive anything in compensation 
from the donor ; because a gift isa gratuitous 
contract, and a donee has no right to the secu- 
rity or safety of the gift, nor is he entitled 
to actin behalf of the donor.—Hence he is 
not entitled to any thing from the donor, not- 
withstanding the fraud that has been prac- 
tised upon him ; for although fraud be a cause 
of resumption in a contract of mutual ex- 
change, it is not so in contract not of 
mutual exchange. 
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A mutual gift requires mutual seisin.—IF 
a person give something to another on con- 
dition of that other giving something to him 
in exchange for it, the mutual seisin of the 
respective returns is regarded; that is to 
say, the contract is nothing until the two 
seisins take place, and is made null by the 
subject of it, on either side, being mixed 
with other property.—The reason of this ıs, 
thata deed of this nature ts ın its or ginal 
a gift; but when the two seisins take 
place, it becomes, in effect, a sale; and, as 
such, return may be made on account of 
a defect, or from an option of inspection : 
and the right of Shaffa 1s also connected with 
it.—Ziffer and Shafei maintain that this is 
a sale both original and ultimately, in as 
much asthe characteristic of sale, namely, 
a conveyance of property for a return, exists 
init; and in all contracts regard must be 
paid to the spirit of them, insomuch that ıf 
a master should sell his own slave to the slave 
himself, he [the slave] is in that case free. 
— The arguments of our doctors are, that the 
contract comprehends two different shapes or 
descriptions.—I. Itisa gift with respect to 
the letter.—II. Ir 1s a sale with respect to 
the spirit. It is therefore requisite to pay at- 
tention to both in the utmost possible degree. 
Now, in the deed at present under considera- 
tion, an observance of both is practicable ; 
because, in a gift, the right of property 1s 
suspended till seisin: and; in a sale, the 
right of property 1s undone in case of any 
invalidity. The effect of sale moreover ts 
obligation: anda gift also becomes obliga- 
tory upon giving a return for it.—Out of 
attention, therefore, to both shapes, the con- 
tract is considered as being originally a gift, 
and ultimately a sale. It ıs otherwise with 
respect to the sale of the person of a slave to 
the slave himself; for it is impossible in any 
respect to consider this as a sale, since a slave 
cannot possibly be master of himself. 


Section 


The gift of a pregnant slave includes a gift 
of her fetus.—lF a person make a gift to 
another of a female slave, and except the 
child in her womb, the gitt is valid :—but 
the exception is null; because an exception 
is never valid unless it relate to such a thing 
as might have been the subject of the decd ; 
anda child in the womb cannot be the sub- 
ject of gift, because it is equ:valent to a 
constituent part, like the members of the 
body, as has been already shown in treating 
of sale ;—-such, therefore, being the case, the 
exception ıs in effect the sameasan_ invalid 
condition : hence the gift remains in force ; 
and the exception 1s null.—The same rule 
also holds in cases of marriage, Khoola, and 
composition for wilful bloodshed :—that is to 
say, if a person assign a female slave (for 
instance) as the dower, in marriage, or as 
the consideration for Khoola, or the compa- 
sition for wilful bloodshed, and except the 
child in her womb, the deed is valid, but 
the exception is null; because none of these 
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contracts are invalidated by the insertion 
of an invalid condition.—It 1s otherwise in 
cases Of sale, lease, or pawnage; for these 
are all rendered invalid by involving an 
invalid condition. 

Unless that have been previously emanci- 
pated --Irp a master emancipate the fcetus in 
the womb of his female slave, and after- 
wards make a gift of the slave to some per- 
son it is valid ; because as the fcetus is not, 
in this instance, the property of the donor, 
it therefore is net dependant on the gift, in 
the manner that an exception is 

If the fetus hive been previously created 
a Modabbir, the gw ft is null —Ir a master 
create the fetus in the womb of his female 
slave a Modabbir, and afterwards makea 
gift of the slave to some person, the gift 
is not valid: because the child of the said 
slave still remains his property, and there- 
fore his act of making it Modabbir does not 
resemble an exception, but rather operates 
as a total bar to the legality of the gift : for 
as itis impossible to render the gift valid 
with respect to the child, because of his 
being a Modabbir it becomes the same as 
the gift of an undivided portion, or asthe 
gift ofa thing involved with the property 
of the donor. 

The gift of a thing renders all provisional 
conditions respecting it nugatory —IF a per- 
son make a gift of his female slave to another, 
on condition that he restore her to him, or 
that he emancipnte her, or create her an Am- 
Walid, or, if a percent make a gift of a house 
to another, on condit.on that the donee give 
back a part of it,--or, if a person makea 
gift of his house in charitv to another on 
condition that the receiver of the charity 
give him something in exchange for part of 
the house,—such gift or charity is valid ; but 
the condition annexed is invalid, because it 
is contrary to the spirit or intendment of the 
contract ; and neither gifts not charities are 
affected by beinz accompanied with an in- 
valid condition, because the Prophet approved 
of Amrees [gifts for life], but held the con- 
dition annexed to them by the granter® to 
be void —It is otherwise in sale; beeause 
the Prophet has prohibited sale with an 
invalid condition ; and also because invalid 
conditions, as being in the nature of usury 
manifest their effects in contracts of ex- 
change, but not in such as are not of the 
description of exchange. 


The gift of a debt, by a conditional exemp- 
tion from it, is null.—Ir a person, having 
a debt due to him of one thousand dirms, 
should say to the debtor ‘‘when to-morrow 
arrives the said thousand dirms are your 
property,’’—or, ‘‘you are exempted from the 
debt,’’—or, if he should say ‘‘whenever your 
pay me one half of the said thousand the 
other half is your property,” or “‘you are 
exempted from the debt of the other half,’’ 
—the giftso make is null. The reason of 
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*Namely, the condition of restoration 
Kupon the demise of the grantee. 
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this is that the gift of a debt to a debtor is 
an exemption: but an exemption has two 
meanings :—I, It is a conveyance of pro- 
perty, on the principle of debts being pro- 
perty, on which account lawyers have held 
that “an exemption may be undone by a 
rejection :’’—II. Itis an annulment, since 
debt is in the nature of a quality, on which 
account an exemption does not rest upon 
acceptance,—Now nothing can be suspended 
Ona condition excepting an utter annul- 
ment, such as a divorce or an emancipation; 
—and an exemption (as has been already 
said) is not an utter annulment, and there- 
fore cannot be suspended on a condition, but 
on the contrary is perfectly nugatorv, 

Case of life-grants—AN Amree: or life- 
grant, ‘s lawful to the grantee during his 
life, and descends to his heirs, because of 
the tradition before quoted.—Besides, the 
meaning of Amree ir a gift of a house (for 
example) during the life of the donee, on 
condition of its being returned upon his 
death.—The conveyance of the house, there- 
fore, is valid without any return; and the 
condition annexed is nuil, because the Pro- 
phet has sanctioned the gift in this instance, 
and annulled the condition, as before men- 
tioned. An Amree, moreover, is nothing but 
a gift anda condition ; and the condition is 
invalid ; but a gift is not rendered null by 
involving an invalid condition, as has been 
already demonstrated. 

Ir one person say to another, ‘‘my house 
is yours by way of Rikba,’’ ıt is null, ac- 
conding to Haneefa and Mohammed. Aboo 
Yoosaf has said that it is valid, because his 
declaration ‘‘my house is yours,’’ is a con- 
veyance of the house ; and the condition of 
Rikba is invalid ; because the meaning of 
this phrase is ‘‘if I die before you then my 
house is yours,” —that ig to say, he waits in 
expectation of the other’s death, that that the 
house may revert to himself :—Rikba, there- 
fore, resembles Amree.—The arguments of 
Haneefa and Mohammed upon this point are 
twofold,—Firstr, the Prophet has legalized 
Amree and annulled Rikba.—-Seconpb.Ly, the 
meaning of ‘‘my house is yours by way of 
Rikba,’’ is ‘if I die before you, my house 
is yours,” which is a suspension of the con- 
veyance of property upon the decease of the 
donor previous to that of the donee: and 
this is a matter of doubt and uncertainty, 
and consequently null.—It is to be observed 
that Rikba is derived from In tikab, which 
means expectation ; for the donor is, as it 
were, an expectant of the death of the 
donee. 


Section. 
Of Sadka, or Alms-deed. 


Alms-deed requires seisin of the subject — 
ALMs-DEED, like gift, is not valid unless 
attended with seisin. as it is gratuitious, in 
the same manner as a gift, Neither is an 
alms lawful, where it consists of an undivided 
part of a thing capable of division, for the 


reasons already explained in the case of a 
gift under these circumstances. 

And cannot be retracted.—RETRACTATION 
of alms is not lawful ; because the object, in 
alms, is merit in the sight of Gop, and that 
has been obtained. If, also a person bestow 
alms upon a rich man it is not lawful to 
retract therefrom, on a favourable construc- 
tion of the law, because to acquire merit in 
the sight of Gop may sometimes be the 
object in bestowing alms upon the rich —In 
the same manner also, if a person make a gift 
of any thing to a poor man, it is not lawful 
to retract it, because the object in such gift 
is merit, and that has been obtained. 

Distinction between votive vows of Mal- 
and Milk, in alms.—IF a person vow to 
devote his property [Mal] in charity, let him 
give of that kind on which it is incumbent 
upon him to pay Zakat.—If, on the other 
hand, he vow to devote his possessions 
[Milk], he must give the whole of his pro- 
perty —It is related that there is no differ- 
ence "between these two cases.—We have, 
however, in treating of the duties of the 
Kazee, shown the difference between Mal 
and Milk ; and also the principles on which 
both these traditions proceed,—It is to be 
observed that, in this case, the person that 
made the vow must be told to reserve for 
himself and his family as much of his pro- 
perty as may suffice for their maintenance 
until he able to acquire more. The re- 
mainder, after such reservation, must be 
bestowed in charity ; and after he has ac- 
quired more, he must then give in charity 
a portion equal to what he had reserved for 
the subsistence of himself and family.— 
An explanation of this has already been 
given in treating of inheritance, under the 
head of duties of the Kazes. 
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OF IJARA, OR HIRE. 


Definition of the terms used in hire.— 
Ijara, in its primitive sense, signifies a sale 
of usufruct ; namely, a sale of certain usu- 
fruct for a certain hire, such, as rent or 
wages In the language of the Law it signi- 
Ges a contract of usufruct for a return.— 
(Analogy is repugnant to the validity of 
hire, as the thing contracted for, namely, 
the usufruct, is a nonentity : and the refer- 
ring an investiture to @ thing which is forth- 
coming is in valid.—The contract in question 
is however valid : because mankind stand in 
need of such contract; and also, because 
the Prophet has said, “Pay the hireling his 
wages before the sweat has dried from his 
brow ;” and also, ‘‘If a person hire another, 
let him inform him of the wages he is to 
receive.” —The hirer ^r the lessee 1s termed 
Ajir, or Mawjtr ; and the lessor, or the per- 
son who receives the wages or rent, 18 deno- 
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Chap, I,—Introductory. 

Chap. II.—Of the Time when the Hire- 
may be claimed. 

Chap. III.--Of Thinge the Hire of which 
is unlawful or otherwise ;—and of 
disputed Hire. 

Chap. IV.—Of invalid Hire. 

Chap. V.—Of the responsibility of a 
Hireling. 

Chap. VI.—Of Hire on one of two Con- 
ditions. 

Chap, VII.~Of the Hire of Slaves. 

Chap. VIII.—Of Disputes between the 
Hirer and the Hireling ° 

Chap. IX.—Of the Dissolution of Hire, 


CHAPTER I. 


The usufruct and the hive must be particu- 
larly specified. —A CONTRACT of hire is not 
valid unless both the usufructand the hiret 
be particularly known and specified, because 
of the saying of the Prophet, “If a person 
hire another, let him inform him of the wages 
he is to receive.” 

OsJECTION.—It would appear, from that 
saying, that a knowledge of the hire alone is 
requisite, not a knowledge of the usufruct. 

Repiy.—The usufruct is the subject of the 
contract, and the hire the thing contracted 
for.—Now the subject is the principal in a 
contract, and the thing contracted for the 
dependant : as therefore a knowledge of the 
dependart (namely the hire) is requisite, it 
follows that a knowledge of the principal is 
requisite a fortori :—consequently a know- 
ledge of the usufruct is established, from the 
tradition in question. by inference.—and 
also, because ignorance with respect to the 
subject of the contract, and the return, tends 
to excite contention, in the same manner as 
ignorance with respect tothe price and the 
article in a contract of sale, 

The hire (or recompense) may consist of 
anything capable of being price —WHuHATEVER 
is lawful as a price, is also lawful as a recom- 
pense in hire ; because the recompense is a 
price paid for the usufruct. and is therefore 
analogous to the price of an article pur- 
chased—All articles, moreover, which are 
incapable of constituting price (like things 
not of the description of similars, such as a 
slave, or cloth), are nevertheless a fit recom- 
pense in hire, since those constitute a return 
consisting of PROPERTY. 
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* The former of these terms is remarkably 
ambiguous in our language. It sometimes 
serves to express the person who lets to hire, 
as we speak of a man who hires horses. For 
the sake of accuracy, however, the translator 
has uniformity, in this treatise, employed the 
word ‘‘hirer,’’ to express the person who 


engages the service of another, or the use of | 


any article. as we commonly mean when we 
speak of a person who hires a servant, &c. 

t Avab. Ujara ; meaning the wages, rent, 
recompense, &e., according to the subject to 
which it applies. 


The extent of the usufruct may be defined 
by Axing a term—Tue extent of usufruct 
may be defined by fixing a term; as in the 
hire of a house for the purpose of residence, 
or the hire of land for the purpose of cultiva- 
tion.—A contract of hire, therefore, stipu- 
lated for a certain term, to whatever extent, 
is valid: because, upon the term being 
known, the extent of the usufruct for that 
term is also known. This proceeds on a 8up- 
oon of the use not being various.— 

here, however, the uses to which the 
article is to be applied are various, the 
usufruct cannot be ascertained by the mere 
d-claration of a term: as in the case, for 
instance. of hiring ground, for a certain 
term, for the purpose of cultivation, which 
contract is invalid unless it express the par- 
ticular species of cultivation, since some 
modes of tillage are injurious to the land, 
and others are not so.—It is to be observed 
that the expression of our author ‘‘for 
whatever term.’’ denotes that hire is valid, 
whether it be fora long or a short term, as 
the term is ascertained, and men, moreover, 
frequently require a long term, If, how- 
ever, the Mootwalee [procurator] of a charit- 
able appropriation let out the appropriated 
article, the hire of it for any long term is 
made unlawful. lest the lessee might be 
enabled to advance aclaim of right to it.— 
Hire for a long term, signifies for any term 
beyond three years This ıs approved. 

Or (in hiring servants. &c.) by specifying 
the work to be performed. —UsuFrucr may 
also be ascertained by a specification of work, 
as where a person hires another to dye or sew 
clothe for him, oran animal for the purpose 
of carrying a certain burden, or of riding 
upon it a certain distance,—because, upon 
showing the cloth, and mentioning a particu- 
lar colour, and the degree of the dyeing (such 
as dipping once or twice, of instance) in the 
first case,—or explaining the nature of the 
needlework (such as whether it is to be after 
the Persian or Turkish fashion) in the second 
case,—or explaining the weight and nature 
of the load in the third case,—or the length 
of the journey in the fourth case,—the 
usufruct is fully ascertained ; and the con- 
tract is consequently valid.—It moreover 
frequently happens that a contract of hire is 
a contract for work, as in the case of hiring 
a fuller or a tailor, where it is requisite that 
the work be particularly specified, It is 
also sometimes a contract for usufruct, as in 
the case of hiring a domestic servant; and 
in this case a specification of the term is 
requisite. 

Or by specification and pointed reference.— 
—Usurruct may also be ascertained by 
specification and pointed reference ; as where 
a person hires another to carry such a par- 
ticular load to such a particular place; be- 
cause, upon seeing the load and the place to 
which it is to be carried, the service to be 
performed is precisely ascertiained : and the 
contract is consequently valid. 
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CHAPTER II. 
OF THE TIME WHEN THE HIRE MAY BE 
CLAIMED. 


Hire can only be claimed in virtue of an 
agreement, or in consequence of the end of 
the contract being obtained.—Hirt is not due 
immediately on concluding the contract, but 
becomes claimable on one of three grounds : 
for it is claimable in advance, in virtue of a 
previous agreement —or in advance, inde- 
pendent of such agreement,—or, in conse- 
quence of the hirer obtaining the thing con- 
tracted for.* Shafei maintain that it be- 
comes a property immediately upon the 
conclusion of the contract ; because a non- 
existent usufruct is accounted existent from 
the necessity of giving val d.ty to the con- 
tract ; and consequently the effect (which 1s 
right of property) is established with respect 
to the thing opposed tothe usufruct, namely. 
the consideration or recompense,—The argu- 
ment of our doctors ıs that a contract of hire 
is renewed every instant according to the 
occurrence of the usufruct, as has been 
already explained.—Now the contract in 
question is a contract of exchange, which 
requires that the consideration and the re- 
turn be equal. Hence, because of the un- 
avoidable delay attending the usufruct, there 
must also be a delay with respect tothe re- 
turn for it, namely, the hire; but upon the 
usufruct being obtained, a right of property 
takes place with respect to the hire, in order 
that equality may be established ;—and so 
also, where it is stipulated that the hire 
shall be in advance, or where it is paid in 
advance ; because equa'ity was required on 
account of the right of the hirer, who, in this 
instance, foregoes his right. 

The tenant becomes bound for the rent by 
a delivery of the house, &c, to him.—Upon 
a tenant taking possession of a house he 
becomes bound for the rent, although he 
should not reside therein ; because as it is 
impossible to make delivery of the usufruct, 
the delivery of the subject from which the 
usufruct is derived it a substitute for it; 
since in delivering the article an ability to 
enjoy the usufruct is estat lished. 

So long as it ts not usurped from him — 
Ir, therefore, any person were to usurp the 
house from the tenant he [the tenant] is 
no longer responsible forthe rent; because 
a delivery of the article was admitted to 
be a substitute for a delivery of the usu- 
fruct only, as this enabled the tenant to 
enjoy the usufruct; but when the one no 
longer remains, the other ceases cf course ; 
and as the contract is thereby broken. the 
rent consequently ceases,—If, also, a person 
usurp the house at any time before the ex- 
piration of the term of the lease, the agent 
drops in proportion, since the contract is 
broken in that proportion. 

If it be not otherwise specified in the con- 


*Namely, the usufruct, work, or so forth. 
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tract, rent may be demanded from day to 
day.—lr a person hire a house, the lessor is 
at liberty to demand the rent from the tenant 
from day to day, because the object was 
daily use, and that has been obtained ; the 
lessor may therefore insist upon his rent 
from day to day, unless the time for claiming 
the rent be specified in the contract, as if 
that were to expre.s that ‘‘the rent shall be 
paid at sucha time.’’—or, “at the expira- 
tion of sucha month,’’—since this amounts 
to a stipulation of ready payment.—The same 
rule also obtains with respect toa lease of 
land, for the same reason. 


Or the hire of an animal (upon a journey) 
from stage to stage.—In the same manner also, 
if a person hire a camel to Mecca (for instance) 
the owner is at liberty to insist upon the hire 
stage by stage. because the object was to 
travel by stages.—What is here advanced is 
an opinion which was subsequently adopted 
by Haneefa. He was at first of opinion that 
the rent ig not due, in the former instance, 
until the expiration of the term; nor the 
hire, in the latter, until the end of the 
journey (and such is the doctrine of Ziffer) ; 
because, as the object of the contract 1s the 
whole of the usufruct within the time or 
journey specified, it follows that the hire 
cannot be separately applied to separate por- 
tions of it:—in the same manner as where 
the object of the contract is labour, by a 
person hiring a tailor (for instance) to sew 
his garment.—The reason for the last opinion 
of Haneefa is that analogy requires that the 
hire be demanded from instant to Instant ; In 
order that equally may be established. If, 
however, the demand were admitted every 
instant, it would follow that the hirer or 
lessee would be perpetually employed in pay- 
ing the hire, without leisure to attend to any 
thing else, which would be highly incon- 
venient and injurious to him.—For this 
reason: therefore, the proportion 13 deter- 
mined at the rate of one day, in the hire of 
a house or land,—and at one stage, in the 
hire of a quadruped. p 7 

A workman is not entitle to any thing 
until his work be finished.—A WOREMAN p 
notat liberty to demand his hire yon is 
work be finished, unless an advance of pay- 
lated ; because some of the 


ment were stipula > L 
work still remains unobtained, whence he is 


i to his hire.—The some rule also 
a workman perform his business 
in the house of his employer ; for f is a 
stance he is not entitled to his hire be ore > 
work is finished, since same of his work s n 
remains unobtained. as has been mena 
above—This is what occurs In me e aya 
upon this subject ; and the same 1s àa 80 to 2 
found in the Tijreed.—The comptier ol oe 
Maheet and Kadooree likewise mention the 


i to the 
—It is, however, contrary 
Mabsoot for there it is, mentioned that 
; due in proportion to labour ; 
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ee, and others, have thus 
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therefore, there are 
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two opinions, as is mentioned in the 
Jama Ramooz.—If an advance of hire be 
stipulated in the agreement, the workman 
is in such case at liberty to require his pay 
before his work be finished, as a stipulation of 
this nature, in a contract of hire, is binding, 

Case of a baker hired to bake bread.—IF a 

erson hire a baker to bake bread in his [the 
Birer’s] house, at the rate of one Kafeez of 
flour fora dirm, the baker so hired is not 
entitled to his wages until he draw the bread 
out of the oven, since until this be done his 
work is not completed, 1f, therefore, the 
bread be burnt, or fall out of his hands, and 
thus be spoiled, he is not entitled to his hire, 
because of the destruction of the bread before 
delivery of it to the hirer —If, on the other 
hand, he draw the bread out of the oven 
and st be afterwards burnt or otherwise 
destroyed, without his act, he is entitled to 
his hire, because he has made a due delivery 
or it to the hirer, in virtue of having depo- 
sited it in his house ; neither is he, in this 
instance, liable to make any ccmpensation, 
ashe has not been guilty of any transgres- 
sion.— The compiler of the Hedaya remarks 
that this is according to Haneefa, proceeding 
on the idea thatthe bread is a trust in the 
baker’s hands ;—but that the two disciples 
maintain that the hirer has it in his option 
to exact a compensation for the value of the 
flour only ; and that in this case he is not to 
pay the baker any part of his hire, since (as 
they hold) the bread is insured with the 
baker, whence he is not exempted from re- 
sponsibility until he duly deliver it to the 
hirer :—or, if he please, he may exact a com- 
pensation for the bread, paying the hire for 
the baking. 

And of a cook.—IF a person hire a cook to 
prepare an entertainment, he [the cook] must 
also dish the meat, as this is customary. 

And of a brickmaker.—IrF a person hire 
another to make hima certain quantity of 
brieks, he [the brickmaker] is entitled to his 
hire when he sets up the bricks,*according to 
Haneefa.—The two disciples hold that he is 
not entitled to his hire until he collect the 
bricks together and build them up, because 
it is this which completes his work, since 
bricks are not secured from injury until they 
be so collected and built up—the collecting 
them together, therefore, is analogous to 
drawing bread out of the oven.—Besides. 
this 1s what is always customary with persons 
hired for such work ; and custom is regarded 
in every matter concerning which we have 
no express ordinance.—The argument of 
Haneefa is that the work is completely 
finished by setting up the bricks, the collect- 


* The case here considered has a reference 
to the various stages of brick-making, and 
relates merely to sun-dried bricks, the burn- 
ing being a different trade.—The bricks are 
first molded ; then, when half dried, set up 
on end ;.and when completely dried, built 
into stacks for use. 
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ing them together and stacking them being 
an extra business, in the same manner as 
removal from one place to another ; and acc- 
cordingly people take bricks, to build with, 
from the place where they have been set up, 
without waiting for the stacking of them — 
It is otherwise before they are set up, since 
the clay is not then hardened: and it is also 
otherwise with bread, asthe use of that ca- 
not be obtained until it be drawn out of the 
oven. 

The article wrought upon may be detained 
by the workman until he be paid his hire. 
—Every artificer whose work produce a 
visible effect upon an article (such as a 
dyer or fuller) ıs at hberty to cetain such 
article until he receive his hire; because in 
this instance the subject of the contract is 
descriptively existent in the article, whence 
he is allowed to detain it witha view to re- 
ceiving the return for such subject, in the 
same mnnner as if it werean article of sale; 
—in other words, as the seller 1s allowed to 
detain the article sole until he receive the 
price, so also in the case in question. 

And hes not responsible, in case of acci- 
dents, during such detention.—IF, therefore, 
a dyer or fuller detain cloth for the purpose of 
being paid his hire and the cloth perish in 
his hands he is not responsible, according to 
Haneefa, inasmuch as he has not transgressed 
in so detaining it, the cloth remaining as a de- 
posit with him after detention, inthe same 
manner as before.—He is not, however, in this 
case entitled to any hire, because of the subject 
of the contract perishing before delivery; —The 
two disciples hold that the cloth isa subject 
of responsibility before detention, and so also 
after detention: but that the owner of the 
cloth has it at his option either to take a 
compensation for the value of the cloth as it 
stood before the fulling or dyeing,—in which 
case the workman js not entitled to any pay 
~—or to take a compensation for the value of 
it as it stood after the work,—in which case 
the workman isentitled to his hire.—This 
shall be more fully explained hereafter. 

If the work beof anature not to produce 
any visible effect in the article, 1t cannot be 
detained —A WORKMAN, the effect of whose 
labour is not visibly extant ın an article 
(such as a boatman, or a porter), is not at 
liberty to detain the article with a view to 
receiving the hire ; because, in this instance. 
the subject of thecontract is merely labour, 
which is in no manner existent in the article 
conveyed or carried :—and the washing or 
bleaching of cloth is analogous to the por- 
terage of it in this particular. From this 
analogy in regard to washing or bleaching 
it may be inferred that the term fuller 
[Kissar] in the preceding example. applies 
solely to one who uses starch, or such other 
material ; but, that where sucha person, in 
cleaning cloth, makes use of things of no 
estimable value, such as water and sunshine, 
he has no: right of detent.on, since in such 
case nothing remains that can be termed an 


j effect from his labour, the whiteness being 
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an original quality inherent in the cloth. 
Kazee Khan says, that if a fuller wash cloth, 
and an effect be produced from his work 
by means of starch (for instance), he has a 
right of detention; but that if he merely 
whiten the cloth, there is in that case a dif- 
ference of opinion. The approved doctrine, 
however ; is that he has a right of detention 
in either care ; because the whiteness wasa 
quality concealed in the cloth, and brought 
forth by his labour. This is different from 
the case of a fugitive slave; for the restorer 
is entitled to cetain a fugitive slave witha 
view to his reward, notwithstan ling there be 
no visible effect produced in the slave ; the 
reason of which is, that the slave was in 


served only by the restorer bringing him 
back ; whence he may be said to sell the slave 
fo his owner, and consequently, that he has a 
right of detention, What is here advanced 
is according to our three doctors. Ziffer 
maintains that a workman possesses no right 
of detention in either case; that is, whether 
the effect be existent in the article, or other- 
wise ;—because, where his work is attended 
with an effect existent in the article he has 
already made a delivery of the sane to the 
hirer, as havirg blended it with his pro- 
perty ; anda right of detention necessarily 
ceases upon delivery. Our doctors, on the 
other hand, argue that the workman, in 
blending the effect of his work with the 
hirer’s property, has acted merely from neces- 


silty, since unless he were so to do it would be ! 


umpossible to perform the work. This impli- 
cation, therefor , does iot int r that the worl. 
man intends or designs a deiivery ; and hence 
his right to detention does not cease ; in the 
same mMannır as where, in a sale, the pur- 
chaser takes possession of the merchandise 
without the seller’s consent: in which case 
the seller’s right of detention with a view to 
receiving the price, does not ceases ; and so 
also in the case in question. 


A workman, if the contract be restricted to 
his work, cannot employ any other person. — 
Ir the hirer stipulate with the workman that 
he shall himself perform the work, he [the 
workman] is not at liberty to employ any 
other person ; because the subject of the con- 
tract is the work of this person and not of any 
other, and therefore the right of the hirer is 
connected with his work in particular, in the 
same manner asthe right of the person who 
hires a place or an article is connected with 
the use of that particular place or article. 
If, on the other hand, the work be absolute, 
without any stipulation that the workman 
shall himself perform it (as if a person were 
to say to a tailor “Make up this garment’’) 
the workman is at liberty to hire any other 
person to perform the work, as the right of 
the hirer, in this instance, is merely to tailor’s 
work, which may be performed either by this 
or by any other tailor: in the same manner 
asthe payment of a debt, which may be 
made either by the debtor himself, or by any 
_other person. 
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Casesin which (from an unavoidable acci- 
dent) the contract cannot be completely ful- 
filled.—Ir a person hire another to goto 
Basra, and bring his family thence, and this 
person accordingly go to Basra, and there 
find some of the family dead, and bring away 
the remainder, he is entitled to his whole hire 
for the journey to Basra, and to a hire for re- 
turning back in proportion to the number he 
brings with him; because, as he has per- 
formeda part of his contract, and not the 
whole, it follows that he ıs entitled to an 
equivalent for what he performs, and that 
his sight is annulled in proportion to what he 


: | does not perform The compilcr of the Hedaya 
danger of being altogether lost, and was pre- 


remarks that this proceeds upon a supposition 
of the nun.ber of the family being gieviously 
ascertained, so as to oppose the hire agreed 
upon tothe whole; for otherwise the whole 
hire is due. This rule, moreover, obtains 
only where the expenses of the remainder are 
materially lessened by the death of some ; 
for if the expense of the whole be not thereby 
diminished (as where those who died were 
not grown up, but yet able to travel on foot), 
the person in question is still ent:tled to his 
whole hire. 

Ir a person hire another to carry a letter 
to Basra and bring back an answer, and he 
accordingly go to Basra, and there find the 
person dead, to whom the letter is addressed, 
and come back and return the letter, he is 
not entitled to any wages whatever. This 
is according to the two disciples. Mohammed 
maintains, that he is to receive the usual 
hire for going to Basra, since in so doing he 
has performed a part of the contract, 
namely, the journey; the reason of which 
is that ihe hire or recompense is in lieu of 
the journey, asit is that which is attended 
with labour, not the carriage of the letter. 
The argument of the two disciples is, that 
the carriage of the letter is the thing con- 
tracted tor; either because that ıs the 
design (the letter being intended as a 
compliment to the person to whom it is 
addressed), or because the carriage of the 
letter is a means of accomplisaing the 
design of it, namely, a communication of its 
contents. The title to wages, therefore, 
depends upon the carriage of tne letter; 
but, upon the messenger returning the 
letter; the contract is broken, an . his claim 
to wages consequently ceases ;—in the same 
manner as in the next following example 
concerning wheat. If, however, ın the case 
in question, the messenger leave the letter 
at Basra, and return, he ıs entitled toa hire 
for the journey thither, according to all our 
doctors, since what was contracted for has 
been in part performed ın this instance 

lF a person hire another to carry wheat to 
a certain person at Basra, ani he accord- 
ingly carry the wheat to Basra, and then 
find the person dead to whom it was con- 
signed, and he bring back and return the 
wheat to the hirer, he is not entitled to any 
thing whatever, according to all our doctors, 
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as he has failed in the performance of what 
he had contracted for. It is otherwise 
(according to Mohammed) in the case of the 
letter, because in that case (agreeably to his 
tenets) the journey was the thing contracted 
for, as has been already explained. 


CHAPTER II. 


OF THINGS THE HIRE OF WHICH IS UNLAW@# 
FUL OR OTHERWISE; AND OF DISPUTED 
HIRE. 

A house or shop may be hired without 
specifying the particular business to be 
carried on in it.—lr is lawful to hire a 
house or shop for the purpose of residence, 
although no mention be made of the business 
to be followed in it ; because, as the ostensi- 
ble purpose to which it is to be applied is 
residence, this must be taken for granted : 
and residence does not admit of various 
descriptions. The contract in question 1s 
therefore valid : and the lessee is at liberty 
to carry on in the place any business he 
pleases, as the case is absolute. 

Unless it be of a nature iujurious to the 
building.—A BLACKSMITH, however, or a 
fuller or miller must not reside in the house, 
as this would be evidently injurious, since 
the exercise of those trades would shake the 
building. Although, therefore, the contract 
in question be absolute, still itis virtually 
restricted to what may not be injurious to 
the building. 

In a lease of land, the renter is entitled to 
the use of road and water —ItT is lawful to 
hire land for the purpose of cultivation, as 
this is the use to which land is commonly 
applied. In this case also, the hirer is 
entitled to the use of the road leading to the 
hand, and likewise to the water (that is, to 
his turn of watering) although no mention 
of these be made ın the contract; because 
land is hired with a view to the use of it, 
‘ which cannot be obtained without a right to 

road and water :—both are therefore in- 
cluded, although no mention of them be 
made atthe time of concluding the con- 
tract :—in opposition to a case of sale ; for 
in that instance a right to road and water is 
not included unless particularly specified, 
the ənd of sale being appropriation, not 
present use ; whence it is that it is lawful 
to sell an ass’s colt, or saltpetre grounds, but 
not to hire them. 


But the lease is not valid, unless the use to 
which it is to be applied be specified,—A 
LEASE of land is not valid unless mention be 
made of the article to be raised in it, 
because land is hired, not only with a view 
to cultivation, but also for other purposes, 
such as building, and so forth; moreover, 
the articles sown in the land may be of 
different qualities since some vegetables 
come quickly to maturity, whilst others are 
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slower of growth. It is therefore requisite 
that the article be specified, to avoid dis- 
putes between the lessor and lessee ; or, that 
the lessor declare “I let the land on this 
condition, that the lessee shall raise what- 
ever he pleases in it,” in which case, as the 
lessor expressly leaves the lessee at full 
liberty, the uncertainty which might occa- 
sion a dispute is removed. 

At the expiration of the lease, the land 
must be restored in its original state.—IPr 
person hire unoccupied land, for the pur- 
pose of building or planting, it is lawful, 
since these are purpose to which land is 
applied. Afterwards, however, upon the 
term of the lease expiring, it is incumbent 
on the lessee to remove his buildings of trees, 
and to restore the land to the lessor in such 
astateas may leave him no claim upon it, 
becauses hous.s or trees have no specific 
limit of existence, and if they were left upon 
the land it might be injurious to the pro- 
prietor. Itis otherwise where land is hired 
for the purpose of tillage, and the term of 
the lease expires at a time when the grain is 
yet unripe ; forin such case the grain must 
be suffered to remain upon the land, ata 
proportionab e rent, until it be fit for reap- 
ing, because, as the time that may require is 
limited and ascertainable, it is possible to 
attend to the right of both parties. In the 
case, on the contrary, of trees or buildings, 
it is impossible to pay attention to the right 
of both parties ; and it is therefore incum- 
bent on the lessee to remove his trees or 
houses from the land ;—unless the proprievor 
of the soil agree to pay him an equivalent, 
in which case the right of property in them 
devolves to him (still, however, this cannot 
be, without the consent of the owner of the 
houses or trees; except where the land is 
liable to sustain an injury from the removal, 
in which case the proprietor of the land is at 
liberty to give an equivalent, and appro- 
priate the trees or houses without the 
lessee’s consent) ;—or unless the proprietor 
of the land assent to the trees or houses 
remaining there, in which case they con- 
tinue to appertain to the lessee, and the land 
to the landlord ; for as the right of removing 
them belongs to the landlord he is at liberty 
to forego that right. It is written in the 
Jama Sagheer that if the term of the lease 

e expired’ and the land be occupied by 
pulse or other garden stuffs, those must be 
removed ; because as those have no fixed 
term of existence, they are therefore analo- 
gous to trees. 


An absolute contract leave the hirer at 
liberty to g.ve the use to any person.—THE 
hire of an animal is lawful, either for 
carriage or for riding, as to those uses 
animals are applied. If, therefore, the 
riding be absolutely expressed, the hirer is 
at liberty to permit any person he pleases to 
ride upon the animal, because of the riding 
being contracted for in an absolute manner. 
Upon the hirer, however, either mounting 
the animal himself, or admitted another to 
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ride on it, he is not at libery to ses any per- 
son on it besides, because the actual object 
of the contract is then ascertained and 
determined. Men, moreover, differ in their 
mode of riding, whence it in fact becomes 
the sams as if the particulars of the riding 
had been expressly stipulated in the con- 
tract. In the same manner also, 1f a person 
hire a dress for the purpose of wearing it 
unrestrictedly, and in an absolute manner, 
he is at liberty either to wear it himself, or 
to give it toany other person to wear: but 
upon putting it on himself, or permitting 
another so to do, he is not at liberty to clothe 
any one in it besides. 

But in a restricted contract, any deviation 
with respect to the use renders the hires re- 
sponsible for the article hired.—ly a person 
let a quadruped to hire, on condition that a 
particular person shall ride upon it, or let a 
dress to hire, on condition that a particular 
person shall wear it,—and the hirer set upon 
the quadruped some other than the person 
specified, or give the dress to some other 
person to wear, and the quadruped or dress 
be destroyed, he [the hirer] is responsible ; 
because, as men differ in their manner of 
riding, and of wearing clothes, the specifica- 
tion of a particular person 1s valid, and con- 
sequently itis not lawful for the hirer to 
swerve therefrom. The same rule also ob- 
tains with respect to everything hable to be 
differently atfected by a different occupant : 
in other words, if the person who lets to hire 
restrict the use, it is restricted accordingly ; 
and if the hirer swerve therefrom, he is re- 
sponsible in case of the destruction of the 
article, for the reason above stated. 

Unless that be of anature not liable to in- 
jury from such de tation.—Lanpb, however, 
and every other article not liable to be 
differently affected by a different occupant 
(such as a tent or pavilion), is not restricted 
in point of use by the mention of a particular 
person ; and consequently, the hirer is at 
liberty to put any one toreside in it that he 
pleases, since the exclusive restriction is of 
use only because of its preventing a differ- 
ence of effect. But the residence of persons 
whose business is of injurious tendency to a 
building (such as blacksmiths. and so forth), 
is always excepted from the contract, as was 
before explained. 

Or, unless the deviation be not of fa nature 
to injure the urticle.—IFr a person hire an 
animal to carry a burden, and the person 
who lets it to hire specify the nature and 
quantity of the article with which the hirer 
is to load the animal,—as if he were to say, 
for instance, “You shall load it with five 
Kafeezs of wheat ’’—the hirer is in this case 
at liberty to load the animal with an equal 
quantity of any article not more troublesome 
or prejudicial in the carriage than wheat, such 
as barley, or ape-seed, as all articles of that 
description are included in the permission 
contained in the contract, because of their 
not occasioning and difference, or because 
they may be even preferable to what was 
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specified in it, as being less prejudicial. The 
hirer, however, is not at liberty to load the 
animal with any article of a more prejudicial 
nature, in the carriage, than wheat (such as 
salt, for instance), since to this the lessor had 
not assented. 

Ir a person hire an animal th carry a cer- 
tain quantıty of cotton, he is not at liberty 
to load the animal with a similar quantity of 
iron, since it is highly probable that the car- 
riage of the iron may be m re prejudicial to 
the animal than the carriage of the cotton, 
for this reason, that the iron presses chiefly 
on one spot of the creature's back, whereas 
the cotton presses on it equally in all parts. 

An excess in the use induces a proportion- 
able responsibility in case of accident.—IF a 
person hire an animal to carry a certain 
quantity of wheat, and load it with a greater 
quantity, and the animal perish, he is res- 
sponsible in the proportion of the excess load 
Thus a person, for instance, hires an animal 
to carry ten Kafeezs of wheat, and loads him 
with fifteen Kafeezs, and the-animal perishes: 
—in which case he is responsible for one 
third of the value of the animal. The reason 
of this is that the anımal -in question has 
perished in consequence both of: what has 
been permitted to the hirer, and also, of 
what has not heen permitted; as, therefore, 
the destruction has been occasioned by the 
whole burden, it is divided between both 
parts respectively ; and accordingly, nothing 
is accounted upon the proportion allowed, 
but an indemenification is due upon the pro- 
portion unallowed. If, however, the hirer 
had overloaded the animal to a degree beyond 
what it was able to bear, he is, in this case, 
responsible for the whole of the value, since 
he was utterly unauthorized to act thus, as 
ıt is altogether unusual tọ doso. . bee 

A.rider, taking up-un additional rider, 
incurs responsibilty for half the value of the 
animal.—IF a person hire an animal for his 
own riding, and he take up another person 
behind him upon the animal, and the animal 
perish, he is responsible for one half of the 
value.—No regard ıs paid to the load in this 
instance, because a person who does not un- 
derstand riding will hurt an animal’s back, 
although he be of light weight, as, on the 
contrary, a complete rider sits :ight on horse- 
back, although his person be heavy.—Be- 
sides, a man is not an article of weight, 
whence his weight cannot be ascertained ; 
and accordingly regard must be paid to the 
number of the riders, in the same manner as, 
in offences against the person, regard is paid 
to the number of the offenders ;—in other 
words; if one person accidentally give another 
ten wounds, and a second person give him 
one wound, and the wounded person die, the 
fine of blood is due from both in equal shares 
—What is here advanced proceeds on a sup- 
position of the animal in question being 
capable of carrying double: for if it be in- 
capable of carrying double, the hirer is re- 
sponsible for the whole value, in the same 
manner as in the case of wheat.—lIt is also 
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to be observed that, in the same manner as 
this ruie applies to adults, so does it like- 
wise to infants capable of riding alone upon 
an animal: but if the hirer place behind 
him an infant incapable of riding alone, it 
is the same as goods or effects, and he is, 
in such case, responsible only in proportion 
to the additional load. 

An hired animal perishing from ill usage 
subjects the hirer to responsibility.—IF a 
person hire an animal for riding, and pull 
the halter, or beat the animal, so as to 
occasion its death, he is responsible for the 
whole value, according to Haneefa. The 
two disciples maintain that he is not re- 
sponsible where he only pulle the halter or 
beats the animal in such a degree as is cus- 
tomary, since every thing customary is in- 
cluded in the contract, and therefore the 
case isthe same as if he were to perform 
those acts by express permission of the 
owner, whence he is not responsible.—The 
argument of Haneefa is that the owner's 
permission is restricted to the condition of 
safety, since an animal may be driven with- 
out either pulling the halter or beating it, 
both of these being an excessive and un- 
necessary exertion: the use, therefore, is 
restricted to the condition of safety, in the 
same manner as the travelling upon the 
public highwav. 

In the hire or loan of animals. responsi- 
bility is induced by any deviation from the pre- 
scribed journey.—Ir a person hire an animal 
to carry him toa particular place (Medina, 
for instance), and he go out of his way, and 
proceed to another place, and then return 
with the animal to Medina, and it die, he is 
responsible for it. The same rule also holds 
with respect to an animal lent.—Some have 
said that this e: ample proceeds upon a sup- 
position of the animal being hired merely to 
go to Medina (not to goand return), in which 
case the hirer is not, in fact, required to 
restore it to the owner: but that where it is 
hired for the purpose both of going and 
coming, the hirer is in the same predicament 
with a trustee who first swerves from the 
terms of his trust, and afterwards accords to 
them, in which case he is not responsible for 
the deposit in his hands.—Others, again, say 
that the rule is absolute; and consequently 
that responsibility attaches in either case: 
for there is an essential difference between a 
hirer or borrower, and a trustee; because 
the trustee is directed to keep the deposit, 
independently, and consequently the order 
of conservation still remains in force after 
the trustee ceases from his deviation and 
reconforms to the terms of trust, whence he 
reverts to his situation of representative of 
the owner : whereas. in a case of hire or loan, 
the hirer or borrower are directed to keep the 
article dependently of the use, and not in- 
dependently; and consequently, upon the use 
ceasing, they no longer continue representa- 
tives of the owner ; whence they are not dis- 
charged from responsibility by their return 
to Medina.—This is approved. 
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The change of a saddle for another of the 
same sort does not induce responsibility.—Ir 
a person hire an ass with its saddle, and 
fasten upon it another saddle, of the same sort 
as is commonly used upon such an ass, he is 
not responsible if the ass perish; because 
where the saddle is proportionate to the 
animal, the owner’s assent extends to it, 
as the restriction is advantageous only in 
case of the other saddle being heavier than 
the one specified in the contract, when, if 
the ass were to perish, the hirer would 
responsible in proportion to the difference. 

Unless the weight be different, when re- 
sponsibility attaches in proportion to the 
excess, — 1e. on the contrary, the hires were 
to fasten upon the ass a saddle of a sort not 
commonly used upon such an ass, he is re- 
sponsible for the whole value ; for as this is 
not included in the lessor’s assent, it follows 
that the hirer, in so doing, acts contrary to 
engagement. 

If the nature of the saddle be different, 
responsibllity attaches in toto—Ir a person 
hire an ass with its saddle, and fasten upon 
the ass a pack-saddle, of a sort not com- 
monly put upon such an ass, he is in this 
case responsible for the whole value of 
the animal for the reason alleged in the 
example of the saddle; nay, the obligation 
rests upon him inthis case, a fortiori, since 
a pack-saddle or panniers are not of the 
same nature as a riding-saddle, and are, 
moreover, heavier. If, also, he fasten upon 
the ass a pack-saddle of a sort commonly 
used upon such an ass, he is responsible for 
the whole value, according to Haneefa.— 
The two disciples allege that, in this in- 
stance, he is responsible only in proportion 
as the load of the pack-saddle exceeds that 
of the riding-saddle ; because, where the 
pack-saddle is of a sort commorly put upon 
such an ass, it follows that the riding-saddle 
and the pack-saddle are equal, and conse- 
quently that the owner of the ass assents,— 
except the latter exceed the former in weight, 
in which case the hirer is responsible in pro- 
portion to the excess of weight, as to that 
the owner is not assentingz.—The_ excess, 
therefore, in this instance, is analogous to 
acase where the person who lets out an 
animal to hire specifies the quantity of 
wheat he is to carry, and the hirer loads it 
with a larger quantity.—The argument of 
Haneefa is that a pack-saddle is not in 
the nature of a common saddle :—it is not 
so in appearance, since it is more spread 
upon the animal on one side than on the 
other ;* nor is it so in reality. since a pack- 
saddle is for carrying burdens, whereas a 
common saddle is for riding.—The hires, 
therefore, in fastening a pack-saddle upon 
the ass, acts contrary to his engagement 
with the owner, in the same manner as a 


® This alludes to the particular fashion of 
the Palan, or Persian pack-saddle, with 
which the translator is unacquainted. 
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person who hires an animal tocarry wheat, 
and loads it with iron. 

A porter is not made responsible by any 
immaterial deviation from the prescribed 
voad.—Ir a person hire a porter to carry a 
load of wheat to a certain place, bya par- 
ticular road, and he take another frequented 
road, and the wheat be lost, he is not respon- 
sible ; andif he carry the wheat safe to the 
place, he is entitled to his hire.—This pro- 
ceeds upon the supposition that the roads 
are not widely different, for in this case the 
restriction to either in particular is useless, 
—Where, however, the roads are widely 
different, that taken by the porter being 
dangerous or round about, or of difficult 
passage, the porter is responsible incase of 
the wheat being lost, since the restriction is 
of use in this instance, and therefore, valid.—- 
It isto be observed that Mohammed does 
not make this distinction, put alleges that 
the porter is not responsible if he carry his 
load by any other than the road specified, 
provided it be one commonly used ; because, 
where it isa beatan path, there is noappa- 
rent difference between the two.—lIf, on the 
contrary, he carry the load by an unfre- 
quenied road, and it be lost, he is responsible 
for the value, as the restriction is valid, and 
the porter acted contrary to his instructions. 
—If, however, in this case, he carry the 
wheat safe to the place, he is entitled to his 
hire ; because upon so doing his deviatation 
from his orders is rectified, and the end is 
obtained. 

Any injurious deviation from the pre- 
scribed culture of hired land induces a pro- 
portionable responsibility—Ir a person hire 
land for the cultivation of wheat, and sow 
therein trefoils or clover, he is responsible 
in propor to the damage the land sus- 
tains, because the cultivation of any species 
of grass* is more injurious to the land than 
the cultivation of wheat, as those require 
more water, and their roots spread more in 
the ground.—In this instance, therefore, the 
lessee has acted contrary to his agreement 
with the lessor, inasmuch as he had donea 
thing more injurious to the land than what 
the lessor had specified. But if the lessor 
require this compensation, he is not entitled 
to any rent, as the lessee in that case stands 
asan usurper, because of his acting con- 
trary to engagement, as before explained. 

A tailor is responsible for deviating from 
his orders.—IF a person deliver a piece of 
cloth toa tailor, d:recting him to make it 
into a Peerahin, or shirt, for a particular 
hire and he make it into a Kabba, or short 
vest, the person has it in his option either to 
take a compensation from the tailor for his 
cloth, or to receive the Kabba, paying him 
an adequate hire, which, however, is not to 
exceed what had been at first agreed upon. 


*The term, in the original, is Katba, 
which applies to all the more succulent 
species of field herbage. 
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—This is according to the Zahir Rawayet.— 
Some have said that the Peerahin is merely 
a Kabba, or vest, of one fold.—Others, 
again, say that tte Peerahin is not par- 
ticularly restricted to vest of one fold, as 
both are used Here pnena at all seasons. 
—It is reported from Haneefa, that the pro- 
prietor of the cloth is to take a compensation 
from the tailor, and that he has no option 
of any thing else: because as the Kabba isa 
species of apparel totally different from the 
Peerahin, the tailor stands in the predica- 
ment of an usurper.—The reasons of the 
doctrine, as reported from the Zahir Ra- 
wayet, is that the Kabba is in one shape a 
Peerahin, as it is occasionally used instea 
of the Peerahin, and in another view it is 
not so.—Hence there is both a similitude 
and a dissimilitude ; and accordingly the 
proprietor of the cloth has it at his option to 
take a compensation for the value (in which 
case the cloth becomes the property of the 
tailor), or, to take the Kabba, paying an 
adequate hire :—an adequate hire only is 
due, because the tailor has not completely 
fulfilled his agreement; and it must not 
exceed what was at first agreed upon, as 
obtains all cases of invalid hire. 

Ir a person deliver a price of cloth toa 
tailor, directing him to make ıt into a Kabba, 
and he make it into a Shilwar, or drawers, 
some allege that the proprietor must accept 
a compensation ; and that he has no other 
option because of the different uses to which 
those two sorts of apparel are applied.—It 
is certain, however, that the proprietor has 
it at his option, in this instance, either to 
take a compensation for the value of his 
cloth. or to take the Shilwar, paying an 
adequate hire; because the use, namely, 
clothing and covering nakedness, is the same 
in both ; and the case is therefore analogous 
to where a person ordersa brazier to “make 
hima dish of this brass, and the brazier 
makes hima brazen plate, in which instance 
the proprietor of the brass has an option, 
and so also in the case in question. 


CHAPTER IV. 
OF INVALFD HIRE, 


In invalid condition invalidates hire — 
Hire is rendered invalid by involving an 
invalid condition, in the same manner as 
sale, for hire stands in the place of sale, 
whence it is that a contract of hire may be 
dissolved in the same manner as a contract 
of sale. , l 

But a proportionate hire is in much case 
due, tothe extent ef the hire specified. —IN 
a case of hire rendered invalid by involvin 
an invalid condition, a proportionate hire js 
due where that does not exceed the hire, 
specified in the contract,—in othre words, of 
„the specified hire and the proportionate hire, 
the smallest is due.—Ziffer maintains that 
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a proportionate hire is due, to whatever 
amount it may extend ; for he conceives an 
analogy between the case in question and a 
case of invalid sale, in which the value of 
the article is due, to whatever amount.—The 
argument of our doctors is that usufruct can- 
not be appreciated but by a contract entered 
into to answer the necessity of mankınd, 
whence, in valid hire, the degree is measured 
by the necessity.— As, however, invalid hire 
is a dependant ofa contract of valid hire, it 
has a relation to a valid contract, and con- 
sequently regard is paid in it to what may 
be the customary recompense in valid hire, 
which is a proportionate hire.—Now the par- 
ties, in a case of invalid hire, having agreed 
upon a specific amount, it follows that both, 
in making such specification agreed to remit 
whatever may be beyond the sp.cified hire, 
where that is exceeded by the proprotionate 
hire ; in this case, therefore, the specified 
hire ; is due :—but if, on the other hand, the 
proportionate hire fall short of the specified 
hire, the excess of the specified hire is not 
due, as the specification itsclf was invalid.— 
It is otherwise in an invalid sale , for as an 
article of sale is appreciable to its cxtent, 
there is no necessity for a regard to the con- 
tractin order to manifest its value. Now 
this value is the original thing: if, there- 
fore, the specification ofa price be valid (as 
inacase of valid sale), the effect passes 
from the original thing to the said price ; 
but if, on the contrary, the specification of a 
price be invalid (as in a case of invalid sale), 
the effect does not pass from the origizal 
thing to the price. 

A contract indefinitely expressed closes at 
the expiration of the first term.—Ifa person 
hire a house, on a condition thus expressed, 
that ‘‘he shall pay one dirm every month,” 
such contract is valid for one month, but 
invalid for every subsequent month, unless 
the whole of the months for which it is to be 
hired be specified, ın which case ıt continue 
valid.—The arguments on which this 1s 
founded are drawn from the construction of 
the words in the Arabic idiom —It is to be 
observed that as the contract in question ıs 
valid for one month only, ıt belongs to both 
the lesser and lessee, respectively, to dis- 
solve the contract at the end of the month, 
asthe valid contract is then complete and 
finished.—If, therefore, in this instance, the 
lessee, after the expiration of the said month, 
continue in the house for a single instant of 
the second, the contraet remains in force for 
the second month, nor is the lessor at liberty 
to put out the lessee until the end of this 
month (and the same rule holds with respect 
to every month in the beginning of which 
the lessee continues to occupy the house) ; 
because the contract appears to be renewed, 
with the consent of both parties, in vir:ue 
of the lessee still continuing to occupy the 
house inthe succeeding month.—This, how- 
ever, proceeds merely upon analogy ; and 

as been adopted by some of our modern 
qoctors.~—-According to the Zahir Rawayet, 


an option of dissolution remains in the next 
month, to either party, to the end of the 
first day of the month; for in having regard 
to the very first instant only of that month, 
a restriction is induced so narrow as not to 
admit te exercise of an option. 

Rules with respect to annual leases.—IF a 
person hire a house fora year, at the rate of 
twelve dirms, it is lawful, although no men- 
tionis made of the rent of each month 
respectively ; because, as the whole term of 
the lease is known without division, it is 
therefore the same as hiring for a single 
month, which is lawful, although no men- 
tion be made of the rent of each day respec- 
tively —It is to be observed that if the day 
of the year’s commencement be specified (as 
if the lessee were to say, ‘‘I take this house, 
for a year, from the first of the month 
Rajab”), the lease commences from that 
date.—If, on the contrary, no date of com- 
mencement be specified, the lease commences 
from the date of the deed itself ; because all 
dates are equal with respect to hire, and 
therefore a lease in this particular resembles 
a vow ; inother words, if a person make a 
vow that “he will not speak (for instance) 
toa particular person for one month,’’ the 
Observance of his vow commences upon the in- 
stand of expressing it, all dates being equal 
with respect to vows; and so also in the case 
in question.—I[t is also to be observed, that 
if in this instance, the contract of hire be 
concluded on the first day of the month, 
alithe succeeding months of the year are 
counted from the appearance of the new moon 
as thıs ıs the original standard of calcula- 
tion.—If, on the contrary, the contract 
be concluded after the lapse of some 
days from the commercement of a month, 
the lease is in that case for three hun- 
dred and sixty days, according to Ha- 
neefa;and there is one report from Aboo 
Yoosaf to the same effect.—According to 
Mohammed, and another report of Aboo 
Yoosaf, the first month is to be counted by 
days, to be completed from the next suc- 
ceeding 1.onth ; and the other months must 
be counted from the appearance of each new 
moon : because a calculation by the number 
of days is admitted purely from necessity 
which exists in the first month only —The 
argument of Haneefa is that upon the first 
month being completed by the deduction of 
acertain number of days from the second, 
that also must, from necessity, be counted 
by days; and so of the rest to the end of 
the year ;—in the same manner as obtains 
with respect to the Edit ;—that is to say, if 
a divorce take place in the middle ofa 
month, it must be counted by days, and so 
also in the present instance. 

Wages are due to keepers of baths and 
cuppers.—Kerepers of baths and cuppers 
are lawfully entitled to wages :—the former 
because it is an invariable custom, among 
all Mussuilmans, to pay them wages, and the 
Prophet has said. Whatever seems good 
unto the body of the MussuiMans is also 
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good before Gop ;’’—and the latter, because 
the Prophet paid a recompense to a person 
who performed the operation of cupping 
upon him: and also, because this is a cer- 
tain recompense for a certain service, and 18 
therefore lawful. 

But there is no hire for the covering of 
mares, €ic.—TuHeERE are no wages for the 
covering of animals,—that is, for bringing 
a rnale to copulate with a female: because 
the Prophet has said, ‘‘ Assip-Te:s is among 
the things prohibited ;’’ and by Assib-tees is 
understood the recompense for the copulation 
of a stallion, or so forth. 

Nor for the performance of any religious 
duty.—lr isnot lawful to accept a recom- 
pence for summoning the people to prayers, 
or for the performance of a pilgrimage, or of 
the duties of an Imam, or for teaching the 
Koran, or the Law; for it isa general rule, 
with our doctors, that no recompense can be 
received for the performance of any duty 
purely ofa religious rature —According to 
Shafei, it is allowed to receive pay for the 
performance of any religious duty which 
is not required of the hireling in virtue of a 
divine ordinance, as this is only accepting 
recompense for acertain service ; and as the 
acts above described are not ordained upon 
the hireling, it is consequently lawful to 
receive a recompense for them —The argu- 
ments of our doctors upon this point are 
twofold—Firsr the Prophet has said, 
‘* Readthe Koran, but do not receive any 
recompense for so doing:’, and he also 
directed Othman-bin-Abeeyas, that if he 
were appointed a Mawzin {a cryer to prayer] 
he should not take any wages. SECONDLY, 
where an act of piety is performed, it springs 
solely from the performer (whence regard is 
had to his competency), and consequently 
he is not entitled to any recompense from 
another, as inthe cases of fasting or prayer. 
—A teacher of the Koran, moreover, is 
incapable of instructing another tn it, but 
by means of qualities existing in kis scholar, 
namely; capacity and docility, and therefore 
uudertakes a thing the performance of which 
does not depend upon himself which 1s 
consequently invalid.—Some of our modern 
doctors, however, hold it lawful to receive 
wages for teaching the Koran in the present 
age, because an indifference has taken place 
with respect to religion, whe: ce if people 
were to withhold from paying a recompense 
for instruction in the sacred writings, they 
would in time be disregarded ;—and decree 
pass accordingly. 

Nor for singing or lamentation.—ItT is 
not lawful to receive wages for singing or 
lamentation * or for any other species of 
public exhibition, as this is taking a recom- 
pense for an act which is of a criminal 
nature, and acts of that nature do not entitle 
to a recompense in virtue of contract. 


* Arab, Nooha, Crying over the dead (by 
female mourners, who make it a profession). 


Hive of Inaefinite articles—Tue hire of 
any thing indefinite is invalid, according to 
Haneefa, unless from a partner.—The two 
disciples maintain that such hire is valid ;— 
and decrees pass accordingly,—(This rule 
chiefly applies to such cases as where, for 
instance, a person lets ashare or portion of 
his house to another, or lets his own share in 
a partnership-house to any other than his 
partner).—The argument of the two disciples 
is that an indefinite part is capable of being 
used (whence a proportionate hire 1s due), 
and the delivery of it is practicable, either 
by the lessor vacating his share to the lesses, 
or by agreeing to hold it with him alter- 
nately.— The case is therefore the same as if 
he were to letit to a partner, or between 
two, which would be valid: consequently 
this resembles a case of sale.—The argument 
of Haneefa is that as the Isssor, in this 
instance, lets to hire an article which he is 
incapable of delivering, the deed is conse- 
quently invalid.—The ground of thisis that 
the delivery of an indefinite part of any 
thing is inconceivable; because delivery 
cannot be completely executed on one part 
without seisin on the other; and seisin, as 
being a perceptible act, cannot take place 
but upon a specific subject.—With respect 
to execution, it is regarded as a delivery, 
because it amounts to investiture, an act 
through which occupancy, or, in other 
words, a power of seisin, is obtained. With 
respect to alternate occupancy, onthe other 
hand, that cannot be established but in 
virtue of a right of property in the use, 
which is an effect of the contract of hire. 
Now as the effect of any thing must be 
subsequent to that thing, it follows that the 
alternate occupancy is subsequent to the 
execution of the contract of hire: but 
ability to make delivery is one condition of 
the contract ; and as the condition to a thing 
must precede that thing, it follows that the 
ability to make a delivery must precede the 
contract of hire. A thing, however, which 
is subsequent cannot be considered as ante- 
cedent ; and hence the alternate occupancy, 
whlch is subscquent, is incapable of being 
accounted a delivery.—Where, on the con- 
trary, tbe lease is to a partner. the whole 
use arising from the article become, the 
property of the lessee, and consequently no 
part of what he holds can be termed inde- 
finite : neither is the difference in the nature 
of the usufruct (from part of it being in 
virtue of right of property, and part of it 
in virtue ofa lease) injurious to the lessee 
in this instance.—Besides, the hire of an 
indefinite subject is unlawful from a partner 
also (according to an opinion of Haneefa, as 
reported by Hasan).—It is otherwise in a 
case of supervenient indefiniteness, as that 
does not occasion contention. (A superve- 
nient indefiniteness is where a person lets an 
article to two persons, and one of the lessees 
dies,—or where two persons let an article to 
one person, and one of the lessors dies,—in 
which case the lease continues ın force with 


500 


respect to the other’s share, indefinitely, 
and does not become invalid, according to 
the Zahir Rawayet, for this reason, that 
ability to make delivery is not a condition 
merely because of the contract, but because 
of the obligation of delivery,— which obliga- 
tion exists in the beginning, not afterwards 
whence the ability of delivery 1s not a condi- 
tion jn the continua:ce) It is also other 
wise where an article is let to two persons, 
because in this instance a delivery of the 
whole is established, after which an inde- 
finite division supervenes, because of the 
right of property of each party being sepa- 
rate. 

Hire of anurse.—Ir is lawful to hirea 
nurse to sucklea child, at acertain rate of 
wages : because Gop has said in the KORAN, 
t! IF THEY SUCKLE YOUR CHILDREN, PAY 
THEM THEIR HIRE; and also, because, in 
the time of the Prophet, such was the prac- 
tice, and likewise both before and since his 
time,—Some have said that the contract of 
hire, in the case in question, is a contract for 
serving the infant, the particulars of such 
service (namely, attendance and milk) fol- 
lowing as dependants, in the same manner 
asthe colour ina contract for dying cloth 
(Others maintain that the contract is a con- 
tract for the milk, the attendance following 
asa dependant: and accordingly, if a goat 
be hired to give milk to an infant, no recom- 

ense is due.—The former opinion, however, 

is more conformable to Law; because eon- 
tracts of hire are not concluded for destruc- 
tion or expenditure of an actually existent 
article ; as where, for instance, a person 
hires a cow for the purpose of using her 
milk, which is invalid, as shall be shortly 
shown to its proper place.)—Such, therefore, 
being the case, the contract in question is 
valid, provided the rate of hire be specified, 
considering it as hiring a person for the sake 
of her attendance. 

Iris lawful to hire a nurse to suckle an 
infant in return for meat and clothing, on 
a favourable construction, according to Ha- 
neefa.—The two disciples maintain that this 
is not lawful, because as the recompense 1s 
indeterminate and unknown, the case is 
therefore the same as if a woman were 
hired to bake bread, or so forth, in return 
for her meat and clothing.—The argument 
of Haneefa is that the indeterminateness in 
question is not likely to engender strife, 
since if, is customary to feed nurses in a 
liberal manner, witha view to render them 
kind and tender tothe children under their 
care.— This case; therefore, resembls the 


selling of a measure of wheat out of a heap, | 


which is lawful, although the seller be at 
liberty to give the wheat from whatever part 
of the heap he pleases, as an ignorance in 
that particular does not engender strife.—It 
is otherwise in th2 case of hiring a woman 
to bake bread, or the like, because an igno- 
rance in that instance is calculated to occa- 
sion contention.—What is here advanced 
proceeds upon a supposition that no expla- 
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nation has been given concerning the quan- 
tity or quality of the food and clothing agreed 
for to the purse,—It is written in the Jama 
Sagheer that if a nurse be hired to suckle a 
child for her victuals and clothing,—in this 
way, that an explanation be given of the 
kind and fashion of her apparel, and the 
time of giving it, anda specific number of 
dirms appointed for her board,—and_ victuals 
be afterwatds given in lieu of the money, it 
is lawful according to all, because in this 
case there is no ignorance —Or, if the 
victuals be specified, and the quantity and 
quality explained, this also is lawful, for 
the same reason; and in this instance it 
isnot requisite that any time be fixed for 
giving the victuals because articles of 
weight, and measurement of capacity, when 
des. ribed, become a debt, and a debt is some- 
times prompt and sometimes deferred, like 
price, which consists of money,—lIt is, how- 
ever, a condition, with Haneefa, that an 
explanation be given of the place where 
the victuals are to be delivered in case of 
any expense (of porterage, and sə forth) 
attending it.—The two disciples, on the 
contrary, maintain that this is not a con- 
dition, as has been fully stated under the 
head of Sate —It is otherwise with respect 
to apparel: for in that instance an expla- 
nation is requisite, not only of the place, 
but also of the time of delivery, as well as 
of the quantity ; becouse clothing is not 
construed to be a debt except in a case of 
Sillim sale: and as, in that instance. a 
prompt payment is requisite, so also where 
the nurse is hired for a recompense in clothes, 
it is requisite that a prompt delivery be 
specified, as well as the quantity and the 
quality. 

Tue hirer, in the case above stated, 1s not 
at liberty to prevent the husband of the 
nurse from having car: al connexion with 
her ; because as such connex'on is the hus- 
band’s right, it is notin the hirer’s power to 
annul it.—for this reason, that the husband, 
in case of his not being informed of the con- 
tract at the time of concluding it, is antitled 
to dissolve it for the purpose of preserving 
his own right.—The hirer, however, may 
prevent the husband from having such car- 
nal intercourse in his house, since that place 
is his exclusive right,—If, also, in conse- 
quence of such connexion, the nurse prove 
pregnant, the infant’s guardians are at liberty 
to dissolve the contract, provided there be 
any apprehension of injury to the child’s 
health fromthe use of her milk, as is most 
probable in such instances ;—and for the 
same reason also, they areat liberty to dis- 
solve the contract where the nurse talls sick. 
—It is also incumbent upon the nurse to 
prepare the child’s victuals by mastication, 
and to avoid every species of food which 
might prove injurious to her milk, in pur- 
suance or her duty.—in short, in all matters 
of this nature, regard is had to custom, where 
there 1s no divine ordinance. The perfor- 
mance, therefore, of every usual service to 
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a child (such as washing its linen, preparing 
its victuals, and so forth) is incumbent upon 
the nurse. The victuals, however, must be 
provided by the father. With respect to 
what has been ovserved by Muhammed, that, 
“it is incumbent upon the nurse to provide 
oils and perfumes,’’—this is according to the 
custcm of Koofa. 

Ir the nurse above mentioned feed the 
child -ith goat’s milk, during the term of 
hire, she is not entitled to any wages, as 
not having performed what was her duty, 
namely, fosterage, or, in other words the 
feeding the child with miik from her own 
breasts; for feeding it with milk from a 
goat is not fosterage, but merely feeding it 
with milk. Wages, therefore, are not due 
to her in this instance, as she has not per- 
formed what she had contracted far., 

A contract of hire, stipulating that the 
recompense shall be paid from the art‘cle 
manufactured or wrought upon is invalid — 
IF a person deliver thread to a weaver, to 
make it into cloth, in consideration of an 
half thereof to himself, he is to receive a 
recompense proportionate to his work; and 
the same rule also holds if a person hire an 
ass to carry wheat, paying, in consideration 
a measure of such wheat. The contract, 
therefore, is invalid in both these instances, 
because the recompense is made to consist of 
a thing obtained by the labour of the person 
or animal hired, and hence the case is analo- 
gous to that of an allowance made for grind- 
ing, which has been prohibited by the 
Prophet. (The case of allowance for grind- 
ing 1s where a person hires an ox to grind 
grain in consideration of a proportion from 
the flour or meal :—and this case is the grand 
criterion by whicha judgment is formed of 
the invalidity in various instances of hire, 
more especially in our country.) The reason 
of the prohibition, in this instance, is that 
the hirer is incapable of delivering the recom- 
pense (namely, a part of the woven cloth, 
ora part of the carried grain) ; for as the 
obtaining of it depends upon the act of the 
person or animal hired, the hirer cannot be 
accounted capable of making delivery merely 
in virtue of the capacity of that person or 
animal. The contract is therefore invalid 
and an adequate hire is due. It is other- 
wise where a person hires an ats tu carry 
one half of a parcelof wheat, in considera- 
tion of the other half; for in this instance 
no hire is due on account of the animal 
hired, as the hirer has oonstituted the owner 
of the ass proprietor of half of the grain 
upon the instant, in the manner of a prompt 
or advanced payment, and consequently the 
wheat is in partnership between them, for 
reasons which will be explained ina future 
example. It is to be observed that where a 

*Expressed by an Arabic phrase (Kafeez 
Tehan), which will not bear a literal trans- 


lation. It is more fully explained in Vol. 
IV, in treating of Compacts of Cultiva- 
tion. 
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person hires an ass, to carry wheat, in con- 
sideration of a measure of such wheat, or 
an ox, to grind grain; the hire allowed must 
not exceed the value of what has been speci- 
fied, because, as the hire is invalid, the least 
only of the two (the hire named, or an ade- 
quate hire) 1s due, since the person who lets 
the animal has agreed to remit any thing 
beyond. It is otherwise where two men 
enter into a partnership in collecting wood, 
and one of them says to the other. “I will 
take the whole wood; and pay you a recom- 
pense for your share in the collecting of 
it,” for in this case an adequate recompense 
is due, to whatever amount (according to 
Mohammed), inasmuch as no sum has been 
specified in this instance, whence no remis- 
sion of any excess can be inferred. 

Partners do not owe hire to each other 
with respect to their stock.—Ir a person hire 
another to carry wheat which is in partner- 
ship between them, no recompense is due ; 
for in all grain so carried the porter works 
on his own account, whence a complete deli- 
ras is not made of the thing contracted 
or. 

Any uncertainty in the terms invalidates 
the contract.—IF a person hire another to 
back ten particular saas of wheat into bread, 
“this day,” for a dirm, it is invalid, accord- 
ing to Haneefa. The two disciples in the 
Mabsoot, article Hire, maintain that the con- 
tract in question is valid: because in this 
instance the performance of the task [of 
baking the bread] is the thing really con- 
tracted for, the mention of a time being 
considered merely as for the purpose of ex- 
pendition, in order that the contract may be 
valid; and consequently the objection of 
uncertainty is removed The argument of 
Haneefa is that the thing contracted for is 
uncertain ; because the specification of a 
time argues that the thing contracted for is 
general usufruct, or. in other words, the 
hireling’s surrender of himself [to service] ; 
and, on the other hand, the specification of 
a particular act argues that such act ıs the 
thing contracted for. Now general usufruct 
anda particular act cannot be united; for 
where a particular act is the thing contracted 
for, no hire is due for the labourer’s sur- 
render of himself. As, moreover, neither of 
these has a preference over the other, and 
the advantage is to the hirer, in the latter 
insta. ce, and to the hireling in the former, it 
follows that a contract of this nature would 
lay a foundation for strife. It is reported, 
from Haneefa, that where the hirer, instead 
of ‘‘this day” says “within this day,” the 
hire is valid, as in such case the thing con- 
tracted for is the particular act or task speci- 
fied : contrary to where he says ‘‘this day.’’ 
The arguments upon this point are connected 
with Arabic grammar, and have already been 
stated in treating of Divorce.* 


een: 


*The arguments in this example turn 
upon the distinction between the perfor- 
mance of athing by general service, and the 
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A lease of lands is not invalidated by 
stipulating a right to perform any act which 
does and leave lasting effects ~—Ir a person 
hire land, stipulating that he shall be at 
liberty to plough and cultivate it or to water 
and cultivate it, such contract is valid: 
because he is entitled to cultivate the land 
in virtue of the contract; and as this is 
impracticable unless he plough and water it, 
he ts consequently entitled to p.rfsrm these 
acts upon it likewise ; and every other act of 
this nature in the same mannera requisite 
of the contract ; nor does the mention of it 
cause invalidity. If, on the contrary, he 
stipulate that he shall be at liberty to plough 
the land twice, or to dig trenches in it, or to 
dung it, the contract is invalid ; because, in 
this instance, an effect remains after the 
expiration of the term of hire, which is not a 
requisite of the contract. This condition, 
moreover, is advantageous to one of the con- 
tracting parties; and every stipulation of 
that nature invalidates a contract. Besides, 
in this instance, the lessor becomes, in fact, 
a tenant of the lessee with respect to such 
advantage as may remain to the land atter 
the expiration of the lease ; and consequently 
the contract involves one bargain within 
another, which is not lawful. Some explain 
ploughing twice to signify ploughing the land 
a second time, after having reaped a crop 
from it, and then returning it in that state to 
the owner ; and concerning the invalidity in 
this instance no doubt can be entertained. 
Others, again explain it to mean ploughing 
the land twice, and then sowing the grain in 
it. What is here advanced (with respect to 
the invalidity occasioned by stipulating a 
right of ploughing twice) applies solely to 
cases where the land is of a nature to be pro- 
ductive from once ploughing, and the term 
of hire only one year;—for ifthe term of 
hire be three years (for instance), the advan- 
tage derived from ploughing twice swears out 
and no longer remains. By the term trenches, 
as here used, small temporary trenches are 
not to be understood, but watercourses, such 
as are calculated to last, and yield an advan- 
tage the year ensuing. 

A contract stipulating the recompense to 
consist of a similar usufruct is nugatory.—IF 
a person hire land to cultivate, in re urn for 
the right [on the part of the lessor) of culti- 
vating other land, it is nugatory ; in other 
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performance of the same thing ina parti- 
cular instance; that is, between hiring a 
person for any business by the day, or so 
forth, and engaging him for the performance 
of the same business by the particular task. 
If the contract for a particular task be so 
expressed as to leave it uncertain whether 
the recompense specified be for the day’s ser- 
vice, or for the particular work required, it 
is in that case invalid according to Haneefa), 
and consequently no regard 1s had to the 
sum mentioned as the recomoense, but the 
workman receives a proportionate hire for 
his day’s work. 
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words, it is utterly invalid. Shafei maintains 
that it is valid. Analogous to this is the 
hire of a dwelling-house, in return for 
residence in another house ; the hire of 
apparel in return for the use of other apparel ; 
—or the hire of a quadruped for riding, in 
return for a right of riding upon another 
quadruped. The argument of Shafei, is 
that the advantage is the same as actual 
substance ; and it is on this idea that hire is 
valid in return for a debt of wages ;* for if 
those were not the same as actual substance, 
it would follow that the transaction is the 
exchange of one debt for another debt, which 
isnull. The arguments of our doctors upon 
this point are twofold.—First, contracts 
upon credit are renclered invalid by an unity 
of species alone ; and as an unity of weight 
or measure is not essential (according to our 
doctors, as has been already explained in 
treating of sale), the contract in question, 
therefore, resembles the sale, upon credit. of 
cloth of a particular description in return for 
cloth of the same _ description.—SzCONDLY 
the validity of hire is adm:tted (in opposition 
to what analogy would suggest) from con- 
venience and necessity ; but no convenience 
or necessity whatever exists where the 
advantage is exactly the same on both sides, 
contrary to where the advantage derived on 
each part is different. 

OpsyectTion. — Where hire of one kind is in 
return for hire of another kind, although it 
be not rendered invalid by a non-existence 
of necessity or convenience, still it would 
follow that it is invalid, as being the sale of 
a debt for a debt. 

Rep.y —In this instance the subject fron 
which the advantage accrues is madea sub- 
stitute for the advantage, from necessity 
the recompense, therefore, is asa price ; and 
accordingly, the transaction is a sale of sub- 
stance for something else than substance ; 
which is lawful. 

Case of two partners.—I[F a quantity of 
wheat be between two men in partnership, 
and one of them hire the other, or his ass, to 
carry his share to a certain place, and he, or 
his ass, carry the whole of the wheat thither, 
he ts not entitled either to the recompense 
specified, or to a proportionate recompense- 
Shafei maintains that he is entitled to the 
specified recompense ; becaus-, according to 
his tenets, advantage is the sameas actual 
substance ; and asthe sale of an undefined 
substance is tawful, it follows that it is also 
lawful to receive a recompense in return for 
an underfined advantage. The case in ques- 
tion, therefore, is similar to where a pesson 
hires a building; held in partnership between 
himself and another, for the purpose of 
keeping grain,—or, a slave held in partner- 
ship between him and another, for the pur- 
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*That is, wages owing from the person 
hired to the hirer (as where the hirer had 
previously performed service to the person 
whom he now hires, and for which this 
person still owes him wages. 
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pose Of making up apparel. The arguments 
of our doctors upon this point are twofold — 
First. the person in question here hires 
another for the performance of a matter the 
existence of which cannot be concev<d; 
because the carriage or porterage of any thing 
Is a sensible or perceptible act, which is 
impossible with respect to a thing undefind : 
—and as the performance of the thing con- 
tracted for is impossib'e. it fillows that no 
recompense is due —SeconDiy, the person 
hired is a partner of the hirer with respect to 
every particle he carries. whence he carries 
on his own account also, and consequently 
does not perform what he had contracted for 
It is otherwise where the thing contracted 
for is a partnership house, for keeping grain, 
for in this instance the thing contracted for 
is the use of the house and a delivery of 
that may be effected. without the pcrson 
depositing his grain therein, by the other 
evacuattng it to him. 

A lease of land is invalid unless it specify 
the purpose to which the land is to be applied 
—Ir a person hire land, without mentioning 
that it is for the purpose of cultivation, or, 
without mentioning what species of culti- 
vation he means to employ it in, the contract 
is invalid : because land is hired for tillage, 
and also for other purroses ; and, in the same 
manner, it is cultivated for various uses, 
some more and some less injurious to the 
soil. The thing contracted for is therefore 
uncertain : and aecordingly, the contract is 
not lawful. Notwithstanding this, however, 
if the person who hires the land should 
cultivate it, and the term of the lease expire, 
he is entitled to the specified rent, on a fa- 
vourable construction. According to analogy 
he is not so entitled (and such is the opinion 
of Ziffer), because the contract, as being once 
invalid, cannot afterwards become valid.—- 
The reason for a more favourable construc- 
tion, in this particular, is that, before the 
complete fulfilment of the contract, the 
uncertainty has been done away; and it 
therefore becomes valid, in the same manner 
as where the uncertainty is done away before 
the contract has been yet concluded ;—the 
case being analogous to where a seller and 
purchaser do away an undefined time of pro- 
mise for payment or delivery, in sale, before 
the usual term of credit expires, or do away 
a right of option extended beyond the term 
of three days, before the expiration of those 
three days,—If, in this case, the lessor and 
lesses dispute before cultivation, the lessee 
being desirous of cultivating the land, and 
the lessor forbidding him, the contract be- 
comes dissolved, in order that strife may be 
prevented, 

Responsibility does not attach, from the 
customary use of an article, under an in- 
definite contract.—Ir a person hire an ass to 
Bagdad (for instance) for one dirm, without 
specifying what it is to carry, and load upon 
it such a burden as men usually put upon 
that animal, and it die before it has proceeded 
more than half way, he is not responsible ; 
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because the article hired is as a trust in the 
hands of the hirer; although the contract be 
invalid. If, on the other hand. the ass arrive 
at Bagdad, the owner is entitled to the hire 
s ipulated, upon a favourable construction; 
because in this instance the uncertainty has 
been done away, in the same manner as in 
the preceding example.—If, also, a dispute 
arise between the hirer and the owner of 
the ass, before it be loaded, the contract is 
dissolved, in order that strife may 
prevented. 


CHAPTER V. 
OP THE RESPONSIBILITY OF A HIRELINGe 


Difference between common and particular 
hireling.—HirELINGs are of two descrip- 
ticn common and particular.—A common® 
hireling is one with whom a contract of hire 
is concluded for work of such a nature as 
may be perceived by examining the subject : 
—and in this instance there is no occasion 
for any mention of aterm; nor is he entitled 
to his hire or recompense until the work he 
has engaged for (such as dying or fulling) 
be executed, because the work is the only 
thing contracted for, where he engages to 
perform it in person, or the effect of such 
work, where he has not particularly engaged 
to peform it in person.—It is therefore 
lawful for him to work for the public at 
large. since no part.cuar person has any 
exclusive claim to his service; and accord- 
ingly, he is termed Ajeer Mooshtarik, that 
ig, a general or common hireling.—(The rules 
with respect to particular hirelings shall be 
discussed in their proper place.) 

The article committed to a common hireling 
is deposit.—AwN article delivered to common 
hireling is a deposit in his hands. If, there- . 
fore, it perish whilst in his possession heis 
not in any degree responsible for it, accord- 
ing to Haneefa, and such also is the opinion 
of Ziffer,—The two disciples maintain that 
he is responsible, except where the article is 
lost or destroyed by any irremediable and 
irresistible accident, such as a fire burn- 
ing down his house, or robbers, in such force 
as not to be repelled : because it is recorded 
of Alee and Omar that they understood a 
common hireling to be responsible : and also, 
because the care of the article is incumbent 
on him; as without such care he cannot 
perform his work upon it. When, therefore, 
the article is lost from any cause which 
might have been avoided, such as usurpation 
or theft, this proves him to have been negli- 
gent, and he is consequently responsible in 
the same manner as a trustee who lets to hire 
the deposit in his hands,—It is otherwise 
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® Arab. Mooshtarik, literally held in com- 
mon,—meaning one whose services are open 
to all (such as a tradesman), ın opposition to 
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where the article is lost from some unavoid- 
able cause, such as fire, sudden death, and 
so forth, since in this case he cannot be 
accused of negligence.—The argument of 
Haneefa is that the article is merely a deposit 
in the workman’s hands, the possession of 
which does not involve responsibility, inas- 
much as he took possession with consent of 
the proprietor ; and accordingly, if it were 
lost from any unavoidable cause, he is not 
responsible,—whereas, if his possession of it 
involved responsibility. he would owe a 
compensation for it at all events, in the same 
manner as ina case of usurped property.— 
The care; moreover, of the article is incum- 
bent upon the proprietor dependatly and 
not essentially, and accordingly no hire is 
due for such case. This case 1s different 
from that of an hired trustee; for the care 
of the deposit 1s essentially incumbent upon 
a trustee who acts for hire, because of the 
wages he receives. 

But he is responsible if it be destroyed in 
the course of his work.—A common hireling 
is resposible in case of the loss or destruc- 
tion of any article in the course of his work: 
as where a dyer-or fuller tears the cloth 
entrused to him, or a porter stumbles, or 
the tying of his load breaks, or the girth of 
acamel breaks, and thus the goods with 
which he is loaded fall to the ground, or a 
boat sinks from the mismanagement of the 
boatman,—Ziffer maintains that the hireling 
is not responsible in those cases, because the 
hirer had ordered him to work in an absolute 
manner, and hence his order extends as well 
to dangerous as to safe operations,—in other 
words, to operations which subject his pro- 
perty to damage, and also to operations under 
which it continues uninjured.—The hireling 
in question, therefore, is in the same pre- 
dicament with a particular hireling, or any 
assistant of a workman.*® The argument of 
our doctors is that the orders of the hirer do 
not extend to any operations but what are 
mentioned in the contract ; and those are to 
be supposed of a safe nature, since in virtue 
of them is obtained the thing contracted for, 
namely, the effect of them,—whence it is 
that if this effect be obtained through the 
work of any other than the hireling, still the 
recompense is due. The orders of the hirer, 
therefore, do not comprehend any operations 
that may be injurious, since through such 
the thing contracted for, namely, the effect, 
cannot be produced. It is otherwise with 
respect tothe assistant of a workman; be- 
cause, as he works gratuitously, his work 
cannot be restricted to the condition of safety, 
for if it were so restricted, he would decline 
working gratuitously. It is also otherwise 
with respect to a particular hireling, as shall 
be hereafter explained.—(It is to be observed 
that the breaking of a camel’s girth, or so 


* Meaning a person who assists the work- 
man gratuitously (as will be perceived by the 
context a little further on), 
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forth, is supposed to originate with the 
hireling, inasmuch as the accident may be 
attributed to his want of care.)—A common 
hireling, therefore, is responsible for any 
thing which may be destroyed in the course 
of his work; excepting, however, where a 
MAN is destroyed, either by the sinking of a 
boat, or by falling from a camel or other 
animal (athough those accidents should 
have been occasioned by the driving of the 
camel or the navigating of the boat); for in 
this instance the hireling is not responsible, 
as responsibility for a MAN cannot be incurred 
in virtue of a contract, or in virtue of any 
thing but a Janayat, or offence against 
the person, whence it would be due, in this 
instance, not from the hirelng, but from 
his Akila, who, however, cannot be made 
responsible by a contract. 

Ir a person hire a porter to bring an earthen 
jar from the banks of the Euphrates (for in- 
stance), and he fall down upon the way and 
break the jar, the hirer has it at his option 
either to take the value which the jar bore 
at the place where it was taken up (in which 
case the porter is not entitled to any recom- 
pense), or to take a compensation for the 
value it bore at thz place where it was broken, 
paying the porter a proportionate hire.— 
Responsibility is incurred in this instance, 
because (as was before said) the falling of the 
jar was either owing to the porter stumbling, 
or hic rope breaking, which is attributed to 
hin :—and an option is allowed to the hirer; 
because, where the jar is broken upon the 
road, the cricumstance admits of two con- 
struction : for the hireling is in one shape 
guilty of a transgression from the beginning, 
inasmuch as the carriage of the jar from the 
placs where it was taken up to the place 
directed is one act ; and in another shape he 
is not guilty from the beginning, since the 
carriage was undertaken with the consent ol 
the owner, and consequenty no transgression 
took place unt! the breaking of the jar ;— 
the owner, therefore, has it at his option tc 
proceed upon either ground ;—if he proceec 
upon the second ground, the hireling is to 
receive a recompense in proportion to the 
work he has rendered to the hirer: but i 
upon the first ground, he is not to receive 
any thing, since in this view he has nol 
rendered the hirer any service whatever. 


A surgon, or farrier, acting agreeably t 
customary practice, is not responsible in cas 
of accidents.—Ir a surgeon perform the opera 
tion of phlebotomy in any customary part 
he is not responsible in case of the persor 
dying in consequence of such operation,— 
This is according to the Mabsoot.—It i 
written, in the Jama Sagheer, that if : 
farrier bleed an animal for a danik, and th 
animal die in consequence, or if a cuppe 
perform the operation of cupping upon : 
slave by direction of his master, and th 
slave die in consequence, no responsililit: 
is incurred.—It is to be observed that th 
doctrine of the Mabsoot, in this particular 
proceeds upon the idea of a restriction t 
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the performance of the operation in some 
customary part ; but it is unrestricted with 
respect to the assent of the party or other- 
wise; woereas the doctrine in the Jama 
Sagheer proceeds upon the idea of a restric- 
tion with respect to the assent [of the owner 
of the slave or animal], but is unrestricted 
with respect to the parton which the opera- 
tion is performed. Each of these rcports, 
therefore, affords an argument with respect 
to the other ; and consequently the cases in 
both are restricted to this, that the operation 
be performed in the usual part, and with 
consent of the party,—The ground on which 
the L w proceeds in this particular is, that 
itis impossible for the operators to guard 
against consequences, as those must depend 
unon the strength or weakness of the con- 
stitution in bearing any disorder or pain; 
and as this is unknown, it is therefore im- 
nossible to r.strict the work to the condition 
of safety.—It is ot erwise with respect to 
tearing cloth, as before treated of, b cause 
the strength or weakness of cloth may be 
known by skill and attention, whence ıt ts 
possible in that instance to restrict the work 
to safety.. Thus much with respect to 
common or general hirelings. 

A particular hireling.—A PARTICULAR 
hireling signifies one who is entitled to his 
hire in virtue of a surrender of himself 
during the term of hire, although he do no 
work ; as, for instance, a person who is hired 
as a servant for a month, or to take care of 
flocks for a month, a certain rate, under 
a condition that he shall not serve or tend 
the flocks of any other person during that 
term —An hireling of this description is 
denominated an Ajzer Wahid, or singular 
hireling, because the advantage of his service 
belongs exclusively to a single person during 
the term of his engagement, and the wages 
he receives are opposed to such advantage: 
—ancdas the hireling, in this instance, is 
entitled to his hire in virtue of his surrender 
of himself, for the term of hire, he is entitled 
to his wages although he do no work, or 
although his work be afterwards undone; as 
where, for instance, a person is hired to 
make upa dress, and he sew it accordingly, 
and the sewing be afterwards ripped out, in 
which case he is nevertheless entitled to his 
hire. 

Is not responsible for any thing he loses or 
destroys,—IF an article be lost whilst in the 
hands of a particular hireling, without his 
act; by a thief stealing it (for instance), or, 
an usurper carrying it away,—or, if it be 
lost by his act, he is not responsible for it.— 
He is not responsible in the former instance, 
because the article isa deposit in his hands, 
since he took possession of it with the owner's 
consent.—(This, according to Haneefa, is 
evident :—and it is also evident according to 
the two disciples, because they hold that the 
obligation of responsibility upon a common 
hireling proceeds upon a favourable con- 
striiction of the Law. in order that men’s 
property may be in security; but as a par- 


ticular hireling does not engage to work ‘or 
every person, it is still more likely that 
property is safe with such an hireling: and 
therefore, in this case, the law proceeds upon 
analogy,)—He is also not responsible in the 
second instance, because, as the advantage 
of this hireling’s service is the property of 
the hirer, it follows that, where he directs 
him to act with his property, such direction 
is valid: consequently the hireling is his 
deputy ; his acts, therefore, are the same as 
theacts of his principal, the hirer, and of 
course he is not responsible. 


CHAPTER VI. 

OF HIRE ON ONE OF TWO CONDITIONS. 

The hire is valid, of a tradesman, under an 
alternative with respzct to work.—lr the 
owner of cloth say to the tailor whom he has 
engaged, ‘If you make up this cloth in the 
Persian fashion, you shall have one dirm. 
and 1f in the Turkish fashion, you shall have 
two,’’-—1t is valid, and the tailor is entitled 
to a recompense according to whichever of 
the two fashions he makes up the cloth in. 
In the same manner, also, if he say to a 
dyer, “If you dye this cloth purple, you 
shall have one dirm, and is yellow, you shall 
have two,” the dyer is entitled to a recom- 
pense, according as he dyes the cloth purple 
or yellow. 

Or of an article under an alternative of 
another article.—Tue same rule also holds if 
the proprietor of the article hired leave two 
things at the option of him who hires it ;—as 
ifhe were to say to him ' I let to you this 
house, for one month, for five dirms. or this 
other house, for one moth, for two dirms. "’ 

Or with respect to the use.—And so like- 
wise if he leave at his option two different 
distances; as if he were to say "I hire to you 
this camel, to Koofa, for five dirms; or this, 
to the half-way station, for so much :’’—and 
the same, also, if the proprietor give an 
option of three things : but | if he give an 
option of four things, It 1s invalid.—In all 
these cases regard is had to sale; in other 
words, they are judged of by sale; for if in 
person agree to sell cloth. under this condi- 
tion. that the purchaser shall take either of 
two particular pieces, as he pleases. it 18 
valid (and so likewise, if he allow the pur- 
chaser an option of one out of three pieces): 
but it is not valid if he allow him an option 
of one out of four pieces.—The reason of this 
is that as cloth is of three descriptions, a 
good sort, a bad sort, and a medium sort, an 
option of three is of use, and necessity 18 
thereby answered; but as, in a case of four 
pieces necessity is answered by a choice 
from a smaller number, s3 an option out of 
four is useless.—In the same manner, also, in 
hire, necessity is answered by an option from 
three things, as those comprehend a good, a 
bad, and a middling sort: and there is no 
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occasion for four, as necessity is answered by 
fewer, —There is, however, this difference 
b etween sale and hire, that sale is not valid 
unless an option of determination be stipu- 
lated ; for ifa person sell one of two slaves, 
it is valid only in virtue of stipulating an 
option of determination. —A contract of hire, 
on the contrary, is valid, for one of two 
advantages, without stipulating an option of 
determination, because the recompense is not 
due in virtue of the contract, but in virtue of 
the usufruct or work; and consequently, 
when the party commences the enjoyment of 
one of the advantages, the thing contracted 
for becomes known : but as, in a case of sale; 
the price of the article is due in virtue of the 
contract, uncertainty consequently exists in 
that instance to such a degree as leaves room 
for strife, unless the purchaser possess an 
option of determination. 

Case of a tradesman hired under an alter 
native with respect to time.—IF a person say 
to a tailor whom he hires, ‘‘ If you make up 
this garment this day you shall have one 
dirm ; and if to-morrow, you shall have half 
adirm.’’ in this case, provided the tailor 
finish the garment within the day, he gets a 
dirm, or if he finish it the next day, he re- 
ceives a proportionate hire (according to 
Haneefa) where that does not exceed half a 
dirm : in other words, he gets the least of 
the two. between a half dirm and hls propor- 
tionate hire.—It is written, in the Jama 
Sagheer, that he is entitled to his propor- 
tionate hire, not being less than half a dirm, 
not more than one drim.—The two disciples 
allege that both conditions are valid, and 
consequently, that if he perform his work 
on the morrow he gets an half dirm.—dZiffer 
maintains that both tie conditions in ques- 
tion are invalid ; because sewing, or tailor’s 
work, 18 one thing to which the hirer, in this 
Instance, opposes two returns (namely, one 
dirm, and half adirm), in the manner of a 
consideration : the recompense, therefore, is 
uncertain.—T he reason of this is that the 
mention of this day is merely for the purpose 
of hastening; and the mention of to-morrow 
fer the purpose of giving ease; and there is 
no suspension ; for ifthe hirer were to ex- 
press the contract “ make up this garment 
by to-morrow, for half a dirm,’’ the contract 
is established, insomuch that if he make up 
the garment within the persent day, he is 
entitled to half a dirm. Hence it appears 
that the mention of to-morrow is merely for 
the sake of ease, and is not a suspension ; and 
consequently two specifications are united in 
one day.—The arguments of the two disciples 
upon this point are twofold, First, the 
mention of this day is for the purpose of 
determining a time, and the mention of to- 
morrow is by way of a condition: conse- 
guently two specifications are not united in 
one day. Szconpiy, quickness and delay 
are the designs: and the case therefore 
resembles that of two species of work, such 
as Persian and Turkish. The argument of 
Haneefa is that the mention of to-morrow is 
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certainly by way of a condition —The men- 
tioning this day, moreover, cannot be con- 
strued to imply fixing a time; for otherwise 
the contract of hire would be invalid, because 
of its uniting time and work. Such, there- 
fore, being the case, it follows that two speci- 
fications are united in the mention of to-mor- 
row. not in the mention of this day ; conse- 
quently the contract with respect to this day 
is valid, whence the hire mentioned is due 
[in case of the work being finished within 
the day]; but it is invalid with respect to 
to-morrow, whence [in case of the work being 
finished on the morrow] a proportionate hire 
is due,—not exceeding, however, half a 
dirm, as that is what was specified for to- 
morrow.—With respect to the quotation 
from the Jama Sagheer upon this subject, 
that "he is entitled to his proportionate 
hire, not being lese than half a dirm, nor 
more than one dirm,’’ the ground on which 
it proceeds is, that the first specification does 
not become extinct on the second day. be- 
cause then both specifications unite: regard, 
therefore, is had to it, with respect to pre- 
venting any excess beyond it; and to the 
second specification, with respect to prevent- 
ing any deficiency:—If, in the case in ques- 
tion, the tailor finish the garment on the 
third day, he gets whatever ıs least of the 
two, his proportionate hire, to half a dirm. 
This is approved ; because, as the hirer was 
unwilling to have the work delayed for one 
day, it follows that he was still more unwil- 
ling to have it delayed longer than one day. 

Case of hire of a shop, under an alterna- 
tive with respect to the business to be carried 
on init —Ir the lessor of a shop say to a 
person about to hire it "If you place a per- 
fumer in this shop the rent is one dirm, or if 
a blacksmith, it is two,’’ the contract is valid, 
and the lessor is entitled to one or other of 
the rents specified according to which of the 
two trades may be exercised in the shop. 
This is the doctiine of Haneefa. The two 
disciples maintain that a contract thus ex- 
pressed is invalid.—In the same manner, 
also, ifa person hire a house, under this 
condition, that ‘' if he reside in it himself, 
the rent shall be one dirm, or 1f he place a 
blacksmith in it the rent shall be two 
dirms,’’ it is valid, according to Haneefa, 
wherease the two disciples deem it invalid. 

And of an animal, under a condition with 
respct to the journey it is to perform.—lIF a 
person hire an animal of Heerafor one dirm; 
under a condition that if he proceed on to 
Kadseea he shall pay two dirms, it is valid : 
and in this instance, also, the above difference 
of opinion may be inferred: that is to say, 
this example is stated in the book [of Ka- 
dooree] generally, without mentioning any 
difference of opinion ; but it bears the con- 
struction of a difference of opinion, and also 
of an agreement of opinion. 

Or the load it is to carry.—IF a person 
hire an animal to Heera, under this condi- 
tion, that ‘if he load it with a Koor of 
barley he shall pay one dirm, or if with a 
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Koor of wheat he shall pay two dirms,” it 
is valid according to Haneefa. The two 
disciples maintain it to be invalid,—The 
ground on which the two disciples proceed 
is, that in all the instances here recited the 
thing contracted for is uncertain ; and in the 
Same manner, the hire, as being one of two 
things, is also uncertain: and uncertainty 
occasion nvalidity.—It is otherwise in the 
examp'e of making up apparel after the 
Pers an or the Turkish fashion, because the 
hire is due on account of the work, and in 
his instince the uncertainty is removed as 
oon as tte work is begun; whereas in the 
examples in question the hire is due on 
account of the relinquishment and delivery 
of the house or animal, whence the uncer- 
tainty still continues, because after deli- 
very, in case of no use being made of the 
article, it is not known which of the two 
hires specified is due (for it is a principle, 
with the two disciples, that hire is due on 
account of relinquishment and delivery.)— 
The argument of Haneefa is that the lessor, 
in the case in question, gives the lessee an 
option of either of two valid contracts of 
different descriptions ; for the hirer himself 
residing in the house is different from his 
placing a blacksmith to reside in it; and 
such being the case, the contract is valid, in 
the same manner as in the example of making 
up apparel afterthe Persian or the Turkish 
fashion.—With respect to what is advanced 
by the two disciples, that ‘‘the hire 1s due 
on account of relinquishment and delivery 
whencethe uncertainty still continues ” it 
may be replied that the design of the con- 
tract of hire is advantage or usufruct ; be- 
cause, as such contracts are legalized toan- 
swer the necessity of mankind, it is evident 
that they are never entered into but witha 
view to such advantage ; and the uncertainty 
1s removed upon the advantage commencing, 
—As, moreover, the relinquishment and 
delivery, without any enjoyment of the usc 
(which alone constitute endowment), are 
not principles, but rather mere accidents, 
thzreis no necessity to guard against uncer- 
tainty at the period of delivery.—Besides, if 
it be required, ina contract of hire, that the 
hire be due on the instant of delivery, it 
follows that the smallest of the two hires 
specified is due, as that is undoubted :—the 
hire, therefore, is not uncertain. 


CHAPTER VII. 


OF THE HIRE OF SLAVES.® 


_ Anhired servant cannot be taken upon a 
journey, unless it be so stipulated in the con- 


ee 
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* It is a common practice, in Arabia, 
Persia, &c., for slaves to hire themselves in 
the capacity of menial servants, being ac- 
countable to their master for the wages they 
receive. 


tract.—IF a person hire a slave, as a ser- 
vant, he is not at liberty to carry such slave 
along with upon a journey, unless this 
be a condition of the contract; because, 
as travelling is attended with additional 
trouble, a contract in general terms is not 
held to extend to it: whence it is that 
travelling isa sufficient plea for breaking off 
a contract of hire. It 1s therefore requisite 
t at, in the the contract in question, travelling 
be particularly stipulated, ın the same man- 
ner as the residence of a blacksmith or 
fuller in a dwelling-house.—Besides. the 
difference between stationary service and 
travelling service is evident; and conse- 
quently. upon stationary service being as- 
certained or specified, the other description 
(namely, travelling service) cannot be in- 
cluded ;—1n the same manner as riding upon 
an animal ; as. for instance, where a person in 
general terms hires an animal to vide, and 
the rider ts afterwards ascertained, the hirer is 
not at liberty to set any other person upon the 
animal ; and so Ilkewise in the present case, 
Wages paid to an inhibited slave, hired 
without the consent of his owner. cannot be 
resuned.—IF a person hire an inhibited 
[absolute] slave for the term of one month, 
and pay him his wages after the perform- 
ance of service, he is not at liberty to rcsume 
such wages. The ground of this is that the 
hire in question ıs valid, on a favourable 
construction, where a slave is not otherwise 
occupied. Analogy would suggest that it is 
invalid, as the proprietor of the slave has 
not given his consent, and the slave is a 
Mahjoor, or inhibited :-—in the same manner 
as if the slave were to die before the com- 
pletion of the service; in which case the 
hirer would be responsible for his value; but 
he would not be responsible for any wages 
on account of the service performed, since 
in employing the slave he becomes an 
usurper, ~whence he is, in case of the slave’s 
death, required to pay a compensation for 
his value ; and as, upon so doing, he becomes 
proprietor of the slave from the first instant 
of employing him, he thus appears to have 
derived an advantage from his own slave: 
wherefore, in such case, no wages are due.— 
The reason fora more favourable construc- 
tion, in this instance, is that the transaction 
in question may be considered in two shapes : 
for first, it may be regarded as advantageous 
on the idea of the slave being unoccupied by 
any other business, and remaining in safety ; 
and secondly, it may be regarded as injurious, 
on the idea of the slave dying before he 
finishes his service.—Now, on the idea of 
the transaction being advantage, the 
slave is licensed therein, in a manner analo- 
gous tothe acceptance ofa gift. The con- 
tract of hire therefore is valid; and such 
being the case, it follows that the hirer is not 
at liberty to take back the wages. 
The usurper of a slave is not responsible 
for what the slave earns during the term of 
usurpation.—IF a person usurp a slave, and 
the slave afterwards let himself to hire, and 
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the usurper receive his wages, and expend 
the same, he is not responsible for them, 
according to Haneefa.—The two disciples 
allege that he is responsible for the wages, 
because he has acted with the property of 
the master without his consent (for the con- 
tract of hire is valid, on the grounds stated 
in the preceding example). The argument 
of Haneefa is that responsibility does not 
attach except in the case of destruction of 
protected property® (for the fixing of a price 
upon property is for the purpose of protect- 
ing it). Now the wages in question arc not 
in a state of protection or custody in regard 
to the master, although they be so with 
respect to another, because the protection or 
custody of property is established only by 
actual possession, such as may admit of the 
care of it, like the possession of the proprie- 
tor, ot his deputy ; and the seisin of the 
slave is not the seisin of his mastcr, since 
the slave himself is in the posscssion of an 
usurper, and being thus incapacitated from 
protecting his own person, 1s therefore in- 
capable of protecting his wages from the 
usurper,—If, however, the master find the 
wages in the usurper’s possession, he is en- 
titled to take them from him as he in this 
case discovers his own property.—In the case 
in question, also, it is lawful fcr the slave to 
take possession of his wages from the usurper, 
according to the opinion of our three doctors, 
since, if not otherwise employed, and remain- 
ing safe, he is licensed with respect to the 
transaction, because of its being advanta- 
geous, as was before mentioned.—It is differ- 
ent where a master lets his slave to hire ; for 
in this case the slave is not at liberty to take 
possession of his wages unless his master 
constitute him his agent for that purpose, 
because receiving th: wages is one of the 
rights of the contract, . 

Cuse of a slave hired for different terms — 
Ir a person hire a slave for two months, 
with this distinction, that he shall serve one 
month for four dirms, and one month for 
five dirms, itis lawful; andthe hire is for 
four dirms in the first month; because the 
month first mentioned must be construed to 
mean the month immediately succeeding the 
execution of the contract, in order to its 
validity ; for otherwise the contract would 
be invalid, since in this case a month would 
appear included in it which is not specified. 
and this would be invalid.—Besides, the act 
of hiring infers that the hirer has immediate 
occasion for the service of the slave, whence 
the month in question must necessarily be 
construed to mean the month immediately 
succeeding the execution of the contract, in 
order that the hirer’s necessity may be an- 
swered : and such being the case, the second 
month must in the same manner be neces- 
sarily construed to mean the month immedi- 
ately succeeding the first month, 

* Arab, Mal Mohirrez.—The meaning of 
this has been fully explained elsewhere. (See 
Hirz, and Mohirrez.) 
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Case of hired slave absconding before the 
expiration of the term.—Ir a person hire a 
slave for one month, at the rate of one dirm, 
and take possession of the slave in the 
beginning of the month, and at theend of 
the month, the slave having absconded or 
fallen sick, the hirer and the owner or master 
dispute,—the hirer asserting that the slave 
had absconded or fallen sick in the beginning 
of the month, and the master, that he had 
not fallen sick or absconded until within a 
short time,—the assertion of the hirer must 
be credited —If, on the other hand, the hirer 
produce the slave, he being then present and 
in good health, the assertion of the master 
must be credited ; because, as the parties 
differ upon a point which is of a problema- 
tical nature, a preference must be given to 
the side of the question which is best sup- 
ported by apparent circumstances. The prin- 
ciple upon which the Law in this instance 
proceeds isto be found in the case of the 
running or stopping of a mill-stream ; for if 
the hirer of a mill dispute with the pro- 
prietor concerning the running of the stream 
during the term of hire,* ın this case the 
assertion of that party is credited on whose 
behalf apparent circumstances bear testi- 
mony.t--If, on the contrary, they dispute 
concerning the deficiency in the running of 
the steeam,—as if the lessee were to say that 
it had not run for ten days, and the lessor 
that it had not run for five days, in this case 
the assertion of the tenant must be credited, 
or evidence on the part of the lessor. 


CHAPTER VIII. 


OF DISPUTES BETWEEN TIIE HIRER AND THE 
IIIRELING, 


In cases of dispute witha tradesman con- 
cerning the orders he has received, the asser- 
tion of the employer must be crcdited.—IlF a 
dispute arise between the tailor and the owner 
of cloth,—the owner asserting that ‘he had 
directed the tailor to make the cloth intoa 
vest,” and the tailor that ‘the owner had 
directed him to make it into drawers,’’—or 
if a similar dispute happen with a dyer, the 
owner of the cloth affirming that he had 
directed him [the dyer] '‘to colour the cl.th 
yellow,” andthe dyer that he [the owner] 
“had directed him tə dyc it red,’’—in either 
case the declaration of the owner of the 
cloth must be crecited, since it is from him 
that the orders proceed.—The ground of this 
is, that as, if the owner of the cloth were to 


* He asserting that the stream had not 
run at all, and consequently that the mill 
stood still during the whole term 

t That is to say, if, at the time of the 
asseition, the stream be running, the pro- 
prietor must be credited ; but if otherwise, 
the tenant. 
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dony the original order,* by disavowing the 
contract of hire, his word would be credited 
—so, in the same manner, his word must be 
credited where he denies the description or 
qualification of the order.—He must, how- 
ever, be sworn, because he in this instance 
denies a thing which, if he were to acknow- 
ledge it, would be binding upon him. Upon 
the owner of the cloth swearing, the tailor 
becomes responsible ; that is, the owner of 
the cloth has it at his option either to take 
the value of the cloth.—or to take the 
drawers, paying the tailor an adequate hire. 
—In the same manner, also, in the case of 
dyeing, upon the owner cf the cloth swearing, 
he has it at his option either to take a recom- 
pense for the value of the cloth uncoloured, 
or to take the dyed cloth, paying the dyer 
an adequate hire not beyond the value,— 
because the dyer, in acting contrary to his 
instructions, stands in the same predicament 
with an usurper. 

And so also, if the dispute be with regard 
to waves.—IF a dispute arise between the 
owner of clothand the dyer, tailor, or other 
workman,—the owner asserting that ‘‘he 
[the workman] had agreed to execute the 
work without hire,” and the workman that 
“he wrought for hire,” the assertion of the 
owner must be credited, tnasmuch as he both 
denies any price having been put upon the 
workman’s labour (which can only be effected 
by acontract), and also ary responsibility, 
or, in other words, any hire being due, which 
the owner claims; and the assertion of the 
defendant [upon oath] must be credited. 
Aboo Yoosaf maintains that if the workman 


be onecommonly employed by the owner of 


the cloth, and wi'h whom it has been usual 
for the owner to fix a hire for his work, he 
is entitled to a hire proportionate to what he 
performs ; but that, if he was not commonly 
employed by the owner he gets nothing 
whatever ; and the reason is, that it is only 
former practice which can furnish a ground 
of requisition of wages, and establish the 
rate at which they are to be fixed in the pre- 
sent instance. Mohammed says that if it 
have been a genera! and known practice of 
the workman to work for hire, his word must 
be credited, because whenever he opens a 
workshop for the purpose of carrying on his 
business, this stands in place of an express 
declaration that he works for hire, as appa- 
rent circumstances signify thus much. It is 
to be observed that the opinion of Haneefa, as 
here stated, proceeds upon analogy, the owner 
of the cloth standing as the denier, or defen- 
dant. The opinion of the two disciples, on 
the other hand, proceeds upon a favourable 
construction —In reply to what they ad- 
vance in this particular it may be observed 
that apparent circumstances may suffice to 
repel, but are not sulhcient to establish to 
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*That is, were to deny his ever having 
given any order (with respect to dyeing or 
making up the cloth). 
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claim ; in other words, if a person advance a 
claim, such claim may be set aside by appa- 
rent circumstances, but apparent circum- 
stances are incapable of constituting proof. 
or of establishing anything in his behalf ; 
and, in the present instance, it is required 
that a claim be established. Sheikh-al-Islam 
remarks that decrees pass according to the 
opinion of Mohammed,—as is also mentioned 
in the Kafees. 


CHAPTER IX. 


OF THE DISSOLUTION® OF CONTRACTS OF 
HIRE. 


A contract for the hire of a house is dis- 
solved by a defect in it.—IFr a person hire a 
house, and then discover a defect in it, such 
as renders it uninhabitable, he ıs at liberty to 
dissolve the contract: because the contract 
was executed witha view to advantage ; and 
as that continually, from time to time, is the 
object of the hire, it follows that the defect 
discovered in the house had existence previ- 
ous to his obtaining possession of the thing 
actually contracted for, although ıt had oc- 
curred subsequent to taking possession of the 
house, ın the same manner as where a defect 
has taken place in merchandise before the 
purchaser obtains possession of it. 1f, how- 
ever, the hirer derive the advantage [that 
is make use of the house], he assents to the 
detect ; and in such case the whole considera- 
t.on (namely, the rent) is incumbent upon 
him, ın the same manner as ın sale. If, also, 
the | ssor perform what is requisite to remedy 
the defect, the hirer is ın that case without 
an optien, as the reason for such option is 
then done away. 

Or by its fulling to decay ; and the hire of 
land. by its wells being dried up,-—eor of a 
mill, by the mill-stream stopping.—IF a house 
fall to decay, or the wells for watering land 
dry up, or a mill-stream cease to run, the con- 
tract of hire is dissolved, because in such case 
the thing contracted for (namely, cxclusive 
advantage) is defeated before possession ; and 
the casc ıs therefore the same as where mer- 
chandise perishes before possession, or where 
ahired slave dies.—Some of our modern 
doctors hold that the contract of hire is not 
dissolved in this instance, because the ad- 
vantage has been defeated in a manner which 
admits a recovery of it. The case is there- 
fore the same as where a slave dies after 
purchase, but before delivery ; and as, in 
that case, the contract [of sale] is not dis- 
solved, so likewise, in the present instance, 
the contract [of hire] is not dissolved.—It is 
recorded, from Mohammed, that if, in the, 
case is question, the lessor remove the defect 
by repairing the house, the hirer must abide 
by the contract, and also the lessor.—From 
this it is to be inferred that the contract is 
not dissolved.—It is, however, dissolved. 


~ Arab. Fiskh ; literally, a breaking off. 
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But if the mill-house be used, a propor- 
tionate rent is due.—Ir a mill-stream ccase 
from running, and the mill-house be appli- 
cable to any other use than that of grinding 
grain, the hirer must pay a rent proportion- 
able to the use derived from such house, as 
that is a part of what was contracted for. 

A contract of hire is dissolved by the death 
of one of the contracting parties, being a 
principal.—Ir one of the contracting parties 
die, and the hirer had entered into the contract 
of hire on his own account, it [the contract 
of hire] is dissolved ; because if the contract 
were still to remain in force, it would follow 
that the usufruct, or rent, then becomes the 
right of a person who was not party to the 
contract, namely, the heir (since it would shift 
from the deceased to his heir), which is unlaw- 
ful. Besides, with :espect to the le-sor, it is the 
use of his property which forms the subject of 
the contract; and as in consequence of his 
decease, this property changes to his heir. it 
follows that the contract of hire becomes 
null, because of the subject being lost ; for 
a change ın the right of property is the same 
asa change in the thing itself.—With re- 
spect to the hirer, or renter on the contrary, 
if the contract were to remain in force after 


his decease, it can only do so upon the prin- | 


ciple that his heir is his substitute. But the 
use of a house cannot be a heritage without 
the house itself, because inheritance is a suc- 
cession, which is i 


times, so as to be at first the right of the 
person through whom inheritance descends, 
and at last to be succeeded to by his heir. 
—As, therefore, inheritance cannot hold with 


respect to the use, the contract of hire is | 


necessarily annulled. It is otherwise where 
a person enters into a contract of hire on 
behalf of any other than himself, such as 
an agent, an executor, or the procurator of a 
Wakf: for in that case the contract is not 
annulled, since if the contracting party die, 
the contract is then transferred to him in 
whose behalf it was executed, and he conse- 
quently becomes, by construction of Law, 
the contractor. 

It admits a reserve of option —A RESERVE 
of option is valid in hire. Shafei maintains 
that it is invalid; because if a right of op- 
tion be reserved to the hirer, it is impossible 
for him to reject, that is, to return the thing 
contracted for complete, since in such case 
some part of that thing is lost: or if, on the 
other hand, a right of option be reserved to 
the lessor, it is impossible for him to make a 
complete delivery ; and either circumstance 
is repugnant to the validity of option. The ar- 
gument of our doctors is that a contract of hire 
is a contract of commerce, in which it is not re- 
quired that possession be taken at the meeting 
of the contract ;* and a condition of option 
may therefore be lawfully inserted in it, in the 
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*Meaning, at the time and place where, 
the contract is executed. 
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same manner as in a contract of sale.—The 
cause, moreover, of the valıdity of option, in 
a contract of sale (namely, convenience), is 
also to be found in a contract of hire.—In 
answer to the arguments advanced by Shafei, 
it may be observed that the circumstance of 
a part of the subject of the contract being 
lost is not repugnans to a rejection : in oppo- 
sition to sale, as in that instance the circum- 
stance of any part of the subject of the 
contract being lost is repugnant toa rejec- 
tion under conditional option; or option from 
defect.—The reason of this is that, in sale, 
a complete return of the article 1s practicable, 
under conditional option, or option trom de- 
fect, whereas in hire this 1s impracticable; a 
complete return of the subject of the con- 
tract is therefore required in th? One case, 
but no‘ in the other.—As. moreover, a com- 
plete delivery is impracticable in hire, the 
hirer may be compelled to take possession, 
in case of the lessor making delivery of it at 
a time when part of the term has elapsed :— 
in other words, where a person takes a house 
(for instance) fora year, and the lessor does 
not deliver ıt until after the lapse of a month, 
the lessee is not at liberty to decline taking 
possession of it for the rest of the year. 

It is dissolved by the occurrence of any 
sufficient pretext for dissolution—A CON- 
TRACT of hire is dissolved by a pretext,* 
according to our doctors —Shafei maintains 


| that it is not dissolved but by a defect or 


impossible except with | 


respect toa thing which endures at both | failure, 
| the advantage stands in place 


| 
| 
: 
| 
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because as (agreeably to his tenets) 
of actual sub- 
stance (whence it is that a contract holds 
with respect to it) the case therefore bears 
a resemblance to sale.—The argument of our 
doctors is that advantage is the thing con- 
tracted fur; and as that ıs not a subject of 
seisin, a pretext i. hire resembles a failure or 
defect in merchandise extst'ng before ıt be 
taken possession of,--1n which case the con- 
tract of sale is annuiled, as the seller cannot 
carryitinto execution without bearing or 
occasioning an injury, not incurred by ıt : 
and the same reason holds in hire also, as 
this ıs the meaning of an Oozir, or pretext, 
according to our doctors. 

Circumstance which from a pretext for 
dissoluine contracts of hire.—\f a person, 
being afflicted with the toothache, hire a 
surgeon to draw one of his teeth, and the 
pain afterwards cease,—or hire a cook to 
prepare a marriage-feast, and afterwards 
repudiate the bride by her own desire,t the 


~ a se a om e kad 
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*Meaning (in this place) any circum- 
stance which would render it impossible to 
carry the contract into execution without 
inducing, to one or other of the parties, an 
injury not provided for mentioned in the 
contract —It is more fully explained a little 
farther on. ; 

tSee Khoola.—his species of divorce 
most commonly happens in consequence of 
an aversion conceived by a wife to her hus- 
band at their first meeting. 
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contract of hire is dissolved, because if it 
were to continue in force, the hirer would 
suffer a superinduced injury not incurred 
by the contract :—and the same rule also 
holds, if a person hire a shop for traffic, and 
his property be all afterwards disposed of. 

Ir a person let to hire a house or shop, 
and afterwards become poor and involved 
in debt to degree which he is unable to 
discharge but by the price of the house or 
shop, the Kazee must in this case dissolve 
the contract of hire, and sell the place for 
payment of the debt: because in the en- 
durance of the contract the lessor sustains 
a superinduced injury not incurred by the 
contract,—which superinduced injury, in 
this instance, is that the Kazee will other- 
wise seize and imprison him on account of 
the debts, as he cannot be certain whether 
the debtor speaks truly in declaridg that 
‘this is his only property.’’ From the 
expression ‘‘the Kazee must in this case 
dissolve the contract,” it may be inferred 
that a decree of the Kazee is requisite to the 
dissolution ; and the same is mentioned in 
the Zeeadath, treating of a pretext of debt. 
Mohammed, on the other hand, in the Jama 
Sagheer, says ‘‘Whatever I have described 
to bea pretext, is competent to the annul- 
ling of hire :’°—whence it may be inferred 
that there is no occasion for a decree of the 
Kazee : because, as a pretext, in hire, is the 
same as a defect in merchandise before seisin 
(as was before mentioned), it follows that the 
contracting party may of himself dissolve 
the contract.—The ground of the opinion in 
the Zeeadat is that as, concerning the disso- 
lution of hire on account of a pretext, there 
is a difference of opinion, it is therefore 
requisite that the Kazee issue a decree and 
render it obligatory. Some of the Haneefite 
doctors endeavour to reconcile both opinions, 
by explaining that if the pretext be not of 
anevident nature (such as debt), there is 
no occasion for a decree of the Kazee: but 
if it be not evident, a decree of the Kazee 
is requisite to render it so. 

Ira person hire an animal to carry him 
upon a journey, and something afterwards 
occur to prevent his proceeding, this is a pre- 
text ; forif the contract were put in force, 
he might be subjected to injury,—as a person 
may go upon a pilgrimage, and the proper 
season for it may in the meanwhile pass 
away,—orhe may go in search of a person 
who 1s indebted to him, and that person in 
the mean time may appear,—or he may pro- 
ceed upon a trading excursion, and may in 
the mean time become poor.—If, on the con- 
trary, the obstacle to the journey occur to 
the Makar, or person who lets the animal to 
hire,* it is notadmitted as a pretext because 
it is in his power, if he do not choose to go 
himself, to send the animal under the care of 
one of his servants or apprentices.—If, also, 


“Maker is a person whose business it is to 
let horses, camels, &c., to hire. 
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the Makar fall sick, so as to be incapable of 
proceeding upon the journey, this is nota 

retext, according to the Mabsoot,—Koorok- 

ee is of opinion that it is a pretext, since 
sending his animal under the care of another 
person is not altogether void of injury :—the 
contract, therefore, is set aside ina case of 
unavoidable necessity, as in sickness, but 
not in a case of mere option, as in health. 

Ir a person let his slave to hire, and after- 
wards sell him, thisis nota pretext, because 
he sustains no injury in case of the contract 
being put into force, the only consequence 
incurred being, that his right of advantage 
(from the slave’s hire) is lost, which?is out of 
the question in the present instance 

Ir a tailor hire a servant to saw for him, 
and he afterwards become bankrupt, and 
quit his business of tailor, this isa pretext ; 
for if the contract were to continue in force 
he would sustain injury, because of his 
means (namely, his capital) being lost.—It 
is proper toremark, that by the tailor men- 
tioned in this example is to be understood 
one who carries on business on his own 
account: for with respect to a tailor who 
works for hire, his only capital is needle, 
thread, and scissors, whence he cannot be 
considered as becoming bankrupt. If a 
tailor, who has hired an assistant as above, 
be desirous to quit his business of tailor and 
to pursue the business of money-changer, 
this is not a pretext, as it is in his power to 
place the hireling in a particular part of his 
shop for the purpose of exercising the busi- 
ness of a tailor, whilst he himself pursues 
the business of a money-changer in another 
part.—It is otherwise wheté’ a person hires a 
shop to carry on the business of a tailor, and 
is afterwards desirous to exercise some other 
trade, for this is not a pretext ; the reason of 
which (as mentioned in the Mabsoot) is that 
one person cannot exercise two different pro- 
fessions.—In the instance, however, of a 
tailor hiring a servant to sew, the persons 
are two, and consequently may exercise two 
different trades. 

Ir a person hire a servant to attend him in 
a city, and afterwards travel, this isa pre- 
text, as not being altogether void of injury ; 
for the trouble of attendance is greater in 
travelling ; whence if the servant were to go 
upon the journey, he would sustain an in- 
jury ; or if, on the other hand, the hirer were 
prevented from undertaking the journey ; he 
on his part would be injured ; and as neither 
is to incur an injury by the contract, it fol- 
lows that the circumstance in question forms 
a pretext.—The same rule also holds if the 
servant be hired in an absolute manner, by 
the hirer saying to him (or to his master, 
supposing the hireling to be a slave) "I hire 
you”’ (or ''I hire ycur s'ave”) ''to wait upon 
me,” without restricting the service either 
to a stationary or a travelling description, 
because it has been already mentioned that 
the hire is in such case restricted to stationary 
service. 

Ir a person let land, and be afterwards 
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desirous to make a journey, this is nota 
pretext, because it does not induce any in- 
jury, since the lessee cr hirer has it still in 
his power to derive his advantage from the 
land, after the lessor’s departure.—If, cn 
the contrary, the lessee be desirous to make 
a journey, this is a pretext, since a continue- 
ance of the lease must either prevent the 
journey, or induce an obligation of rent 
without residence, which would be injurious. 


Section 


Miscellaneous Cascs 

A hirer or borrower of lund is not respon- 
sible for accidents in burning off the sinb: le. 
&c —I¥ a person either hire or borrow land, 
and in burning the Hissayed, or stubble and 
roots of the soil, happen to burn anything 
upon the neighbouring lands, he is not 
responsible ; because as, in exciting the 
cause tothe destruction, he was not uilty 
of any transgression or trespass, he ihre- 
fore standsin the same predicame.t witna 
person who digs a well in his own h ase.” — 
—Some say tat this holds only where he 
sets fire to the stubole during a calm; the 
wind rising afterwards ;—for if he set fire 
to it whilst the wind 1s blowing, he is rc- 
sponsible, as he must in such case be sensible 
that the fire will extend beyond his land. 

A tradesman may unite with another, for 
a motety of the hire acquired upon the work. 
—Ira fuller, tailor, or dyer who keeps a 
public shop, and is possessed of credit, but 
unskilled in his trade. place any person in 
his shop who is skilled in the business, with 
a view that he shall himself procure cloth to 
be wrought upon, and the person in ques- 
tion work with it, under a condition that a 
moiety of the recompense or hire shall go to 
him, this is lawful and valid, as being a 
Shirkat Wadjooh, or partnership upon cre- 
dit; because, as the shop keeper procures 
the cloth to be wrought with upon his own 
credit, and the person in question works 
upon it, the ends of both parties are thus 
completely answered :—neither is the uncer- 
tainty with respect to the amount of the 
time injurious, since that must be in pro- 
portion to what is acquired. 

Hire of a camel to carry a litter with two 
poon ie man hire a camel to carrya 
itter with two persons to Mecca, it is valid, 
on a favourable construction,—and he i. at 
liberty to put upon the camel a litter of the 
usual dimensions —Analogy would suggest 
that a contract of this nature is invalid (and 
such is the doctrine of Shafei), because the 
quality of a litter, with respect to its length, 
breadth, and weight, is uncertain, and may 
possible occasion disputes. The reason for 
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_ "A person digging a well on the public 
highway, or in any other place of general 
access, is responsible for the fine in case of 
any person being killed oy falling into it; 
but a perron diaging a well in his cwn house 
or laad is not responsib.e. 
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a more favourable construction of the Law, 
in this instance, is that the intent of the 
rider is merely the conveyance of his person 
upon the animal, the litter being a subordi- 
nate consideration. Besides, as any uncer- 
tainty is removed by supposing the litter to 
be such as is commonly used, there can be 
no occasion for contention.—The same rule 
holds, although the owner of the camel 
should not have seen the carpet and other 
appurtenances.—It 1s, however, preferable 
that he view the litter, &c., as thus uncer- 
tainty ıs removed, and his assent indub:- 
tably established. 

A sumpter camel may be loaded with other 
articles ın proportion as the provisions he 
carries are consumed.—lF a pcrson hire a 
camel to carry provisions upon a journey, 
he ıs entitled to load the camel with other 
articles during the journey, ın proportion as 
the provisions are consumed, because, as 
being entitled to the carriage of a specific 
wad tor the whoie journcy he ıs therefore 
entitled to exact such carriage complete.— 
The same rule also holds with respect to any 
thing eise besides provision, provided it be 
an article of weight, or measurement of 
Capacity. 

OsjJECTION.—It is not customary for tra- 
vellers to impose any additional ioad upon 
ananimal in heu of the provision they con- 
sume upon the way ;—and as abso.ute con- 
tracts must be construed agreeably to custom, 
ıt would follow that it is not lawlul to load 
the animal with other articles in lieu of the 
consumed provisions. 

Rep_ty — Custom admits of either con- 
struction, since 1n some instances it is usual 
to supply the defect in the article consumed, 
asin the case of water, for instance ;—and 
where custom is various, it is agreeably, in 
absolute contracts, to act agreeably to the 
requisites of them 
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Definition of the terms —KiTABAT, ìn its 
literal sense, signifies a slave purchasing his 
own person from his master, in return for 
a sum to be paid out of his earnings,— 
according to the exposition ın the Jama 
Ramooz.—(From what occurs in the course 
of the present work it appears that the 
literal meaning of Kitabat ıs junction, or 
union.)—In the language of the Law it sig- 
nifies the emancipation of a slave,—with 
respect to the rights of possession and action 
(in other words, the conveyance and appro- 
priation of property) at the time of the 
contiact, and with respect to his person at 
the time of his paying the cuns.deration of 
Kitabat. 

Chap. I.—Introductory. 

Chap. II.—Of invaliu Kitabat, 
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Chap. IfI.—Of Acts lawful to a Moka- 
tib, or otherwise. 

Chap I1V.—Of a Person transacting a 

Kitabat on behalf of a Slave. 

Chap. V.—Of the Kitabat of Partner- 

ship Slaves. 

Chap VI.—Of the Death or Insolvency 
of the Mokatib; and of the Death 
of his Master. 

[Since the abolition of slavery this subject 
has bscome compurativcly useless, and 
the learning upon it 1s therefore omitted.) 
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Definition of the term.—WILLaA literally 
means assistance and friendship. In the 
language of the Law it signifies (according 
to the exposition in the Inayat) that mutual 
assistance which is a cause of inheritanee 

Willa is of two dvscriptions, Ittakıt and 
Mawalat.—WiILLa 1s of two species or des- 
criptions. I. Willa Ittakitt (which is also 
termed Willa Niamit]), the occasion of which 
is manumission from right of property (act 
cording to the Rawayet-Saheeh), whence it 
is that ifa person become proprietor of his 
kinsman by inheritance, such kinsman 1s 
free, and his Willa goes to that person.—II. 
Willa Mawalat, § the occasion of which isa 
contract of Mawalat [mutual amity— or patro- 
nage and clientage], as shall be explained in 
its proper placc.—Tre occasion of the first 
species, therefore, being manumiss'on, and of 
the second, a contract of mutual amity, they 
are termed the Wi.La of manumission, or 
the WiLxa of mutual amity, by a reference of 
the effect to the cause. Both species, more- 
over, bear the characteristic of assistance :— 
and as the Arabs were accustumed to assist 
cach other in various ways, and the Prophet 
interpreted sucn mutual assistance into Willa 
of both species, he used to say of them, 
indiscriminatcly. ‘“They have WıiLLa people 
among them,” and also. ‘They have Ha- 
LEEFs [sworn confederates] among them ;” 
by which last is understood the relation of 
Mala Mawalat; as the Arabs were accus- 
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*There is no single word in our language 
fully expressive of this term. The shortest 
definition of it is ‘‘the relation between the 
master (or patron) and his freed-man ;”’ 
but even this does not express the whole 
meaning. 

+The Willa of manumission. 

{the Willa of beneficence, or of favour. 

The Willa of mutual amity, or of con- 
federacy. 
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tomed to confirms their contracts of Mawalat, 
or mutual amity, by oaths. 

The Willa of a slave appertains tohis 
amancipator, rendering him liable to fines 
tncurred by the slave, and endowing him 
with a aight of inheritance.—IF a master 
emancipate his slave, the Willa of such slave 
appertains to him ;—because the Prophet has 
said. The WıLra ofa slave belongs to the 
person who emancipates him;’’ and also, 
because* |two consequences arise from manu- 
mission : I. Liability to the Deyit. or fine of 
blood,--the cause of which liability is assist- 
ance, exhtbited and obtained by means of 
manumission ; and, If Inheritance,—because 
the emancipator has given life to the eman 
cipated by means of removing his bondage, 
and consequently inherits of him. The 
relationship of Willa, moreover, resembles 
relationship of blood, with respect to in- 


' heritance, and the obligation of atonement 


_by fine, 
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the Prophet having said. “The 
relationship of Wirra is like the relation- 
ship of consanguinity.’’ 

ObJECTION.—From this it would fellow 
that the emancipated also inherits of his 
emancipator, where he 1s destitute of kin- 
dred (and such is the opinion of Hasan Bin 
Zeeyad) ; whereas it is otherwise. 


RepLty.—An emancipated slave is a 
stranger with regard to his emancipator, and 
consequently does not inherit of him. The 
emancipator’s right, moreover, to inherit of 
the emancipated, is founded on a paticular 
text of the Koran, in opposition to analogy, 
which, therefore, must not be abandoned or 
departed from with respect to any other 
instance of inheritance. 


Another reason, also, why the Willa of an 
emanipated slave appertains to his emanci- 
pator ıs, that there must be an acquisition 
for a surrender,—or, in other words, an 
advantage in lieu of a loss; and as, in con- 
sequence of emancipation, the property in- 
volved in the slave is destroyed, the Willa 
thereof consequently belong to his emanci- 
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*The passage between the crochets is in 
some places rather obscure ; and affords an 
instance of the great liberty occasionally 
taken by the Molovees employed in the 
composition of the Persian Hedaya, for 
which indeed they have endeavoured te 
apologize, by alleging the excsssive clos.- 
ness and obscurity of the original text. (Se 
introductory address.] The whole passage, 
in the Arabic, stands verbatir thus, —‘‘be- 
cause he assists him thereby, and conse- 
quently attaches him; and he likewise, in 
his bonduge. whence he inherits, of him; 
and his Willa, with respect to him, resembles 
relationship ; and also, because (there must 
be] an acquisition for a surrender.’’ What 
mentioned of ‘‘the liability to the fine of blood 
being induced by manumission’’ is because 
an emancipator 1s the Akila of his freed-man. 
(See Meakli). 
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pator]. Itis to be observed that a woman 
is entitled tothe Willa of her emancipated 
slave in the same manner as a man ; 

because of the tradition before quoted ; — 
and also because it 1s recorded the upona 
freed-man of Hamaza dying, and leaving a 
daughter (Hamza also being dead and 
having left a daughter), the Prophet divided 
hia effects equally between this daughter and 
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the daughter of Hamaza.—It ıs also proper | 


to observe that manumission for a compen- 
sation, and manumission, without a compen- 
sation, are alike with respect to this rule, 
as the tradition above mentioned ts absolute. 

A stipulation of waving the claim toin- 
heritance is nvalid.—IF a person cmancipate 
his slave, engaging, at the same time that 
“he will not claim the right from him,” such 
engag-ment in null, and the Willa appertains 
to the emancipator notwithstanding ; because 
the condition here m:ntioned 1s contrary to 
the text fof the Koran], and is cons.quently 
invalid. 

The Willa of a slave emancipated by 
Kitabat appertains to his master. --UPON a 
Mokatib paying his ransom he is free, and 
the Willa belongs to his master, although he 
become free after his [the master’s] decease ;* 
because he becomes free in consequence of a 
contract of Kitabat to which his master was 
a party ; andasa Mokatib, like a Modabbir, 
is nota subject of inheritance, he is conse- 
quently emancipated while the master’s 
right of property continues —The same rule 
also holds with respect to a slave whose 
master has bequeathed him minumission,— 
or a slave whom a person directs, in his will, 
to be purchased and set free upon his decease 
—for the act of the executor, after the 
testator’s death, is equivalent to the act of 
the testator. 

Osyection.—The slave in question can- 
rot be considered as emancipated from the 
testator, except where he is his actual pro- 
perty ; and he discentinues from bcing his 
property because of his death. 

RepLY.—-The whole estate of the testator 
is regarded as his proverty as long as there 
is occasion,—that is, unul his will be 
executed. 

And the same of the Willa of Modabbirs, 
An-Walids --Ir a master of slaves dic his 
Modabbirs and Am-Walids are free (as has 
heen explained in treating of mir umission), 
and the Willa of them belongs to him,f as 
he emancipated them by making them Mo- 
dabbirs and Am- Walids. 

And slaves emancipated bv affinity.—Ir a 
person hecome proprietor of a relation within 
the prohibited degrees, such relation is free, 
las has been explained under the head of 
manumission) and the Walla of him belongs 
to his person, as he is emancipated from his 


property. 


In which case the Willa appertains to 


his heirs. ? ; . 
Descending, asa heritage, to his heirs. 


| 


' Prophet has said. 
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Inthe emancipat:on of a pregnant female 
slave, the Willa of ihe fætus belongs to her 
emancipator.—Ir a slave marry the female 
slave of a y, person, and she become preg- 
nant, and her master then emancipate her, 
she is accordingly free, together with the 
fetus in her womb ;—and the Willa of the 
foetus belongs to her master, and never can 
shift from him ; because he has emancipated 
it, not as a dependant of the mother, but 
independently; and of itself, as being a por- 
ti_n of the mother, and it 1s capable of being 
so emancipated.—The Willa of the child, 
therefore, cannot shift from him, because the 
"The Wit a belongs to 
the person who emancipates.’’—The same 
rule holds if the female slave be delivered 
ofa child at any time short of six months 
from the date of her manumission, because 
in this case the existence of the foetus at the 
time of manumission is certified. lhe same 
rule also holds ıf she be delivered of two 
children, one within the six months, and the 
other after they have expired ; because 
those are twins, as having been begotten 
from one seed. It is otherwise where a 
female slave, being pregnant, enters intoa 
contract of Mawalat with any person, and 
her hushard also enters into a similar con- 
tract with any other person; for in this 
case the Willa of the child belongs to the 
master of the father, because an embryo 
cannot of itself be a party to a Mawalat 
contract, as that is concluded by proposal 
and acceptance, of which an embryo is in- 
capable. 


But if she be not delivered within six 
months from the date of her manumission, it 
may gifts from him to the fath.r’s emanei- 
patur.—-IF the female slave mentioned above 
be delivered of a child after six months from 
the date of mahumission, the Willa belongs 
to the mother’s because the child ıs 
in this case frec asa dep cndant of the mother, 
and is ther fore a dependant cf her with respect 
to the Willa As, however, ia this case, it isno 
certain that the child existed at the time of 
inanumission so as that ıt should be emanci- 
pated independently and of itself, if the father 
be afterwaids emancipated the Willa shifts 
from the master of the mother to the master 
of the father, because of the child having 
become free, not of itself. but depently. 
It 1s otherwise where produces a child 
within six months, forin that case the Willa 
would not shift from the one master to the 
other The ground of this is, that Willa 
stands in thesame predicament with parent- 
age; forthe Prophet has said. Waita isa 
relationship as much as the relationship of 
parentage; and cannot be sold, or given 
away, or inherited.” In the same manner, 
moreover, as parentage is established on the 
part of the father, so also is Willa. Besides, 
the Willa was referred to the mother’s 
master, Of necessity, merely because of the 
father’s incapacity: but upon the father 
becoming capable, the Willa reverts to his 
master ;—in the same manner as the child of 
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an asseverating woman® is of necessity re- 
ferred to her family ; but if her husband 
afterwards retract his assertions, the parent- 
age of it is then established in him—It 1s 
otherwis where a female slave is eman- 
cipated during her e lit from the death of her 
husband, who wasa Mokatib, ana who has 
left eff.ets suthcient to discharse bis ran 
soin,~-and she orings furth a child at any 
time within two years from the time of his 
decease ; because in this case the Willa of 
th: child appuertains to the master of tue 
mether ; for as it is ere unpossibie to refer 
the conception to a period subs:quent to the 
tathcr’s decease, it wust thercfore be referred 
to some tune during his hte;- and as the 
foetus cxistedf at the time of ber manu- 
masson, the Wilia of it therefore belongs to 
the mother’s inaster, since he has emanci- 
pated the child by itself and indep ndently. 
Itis atso otherwise where a famale slave is 
emancipated whilst inher Edit from divorce, 
and brings forth a child within less then two 
years from the date of her manumission ; 
for in this case also, notwithstanding hor 
husband be emancipated, the Willa of tne 
child belongs to the mother’s mastır 
whether the divorce she was under be 
reversible or irreversible. It bel nys to him 
in the case of irreversible divorce ; becau‘e 
after such divorce the begetting of the chili! 
cannot be attributed to the father, as his 
having connexion with the female slave in 
question after an irreversible divorce would 
be unlawfu’, and we must always, as far as 
possible, put a fair construction on the acts 
of a Mussulinan, The begetting of it is 
therefore refrred to him antccedent to 
divorce : anu as the foctus exists at the time 
of emancipation the Willa of 1t consequently 
belongsto the mother's master, as he has 
emancipated it of itself and independently. 
In the same manner also, it belongs to hiin 
inthe case of reversible divorce ; because 
the child being born of the slave in question 
within less than two years, it is possible that 
the foetus may have existed during divorce, 
in which case there 1s no occasion for a 
reversal of the divorce in order to the estab- 
lishment of the parentage ;—or, on the other 
hand, ıt is possible that the foctus may not 
have existed ducing divorce, in which case a 
reversal of the divorce is essential to the 
establishment of the pirentage :—now such 
reversal 1. doubtful:—no regard, thretore, 
is paid to that, but the conception 1s_relerred 
to the time of the marriage ; and as the foetus 
exists at the time of manuinission, the child 
is therefor emancipated indepencently and 
of itself. It is written in the Jama Sagh-er, 
that if a slave marry a freed-woman, and 
they have children, and those children com- 
mitany offences, the fine falls upon the 
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® Meaning a woman repudiated in con- 
sequence cf Laan, 

+ Meaning ‘‘ the child existed as (or, in 
the state of) a foetus.” 
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Mawlas of the mother: because they have 
hecome free as dependants of their mother. 
Their father, moreove, is not pssessed 
either of Akilas or cf Mawals by manumis- 
sion. Consequently, they are of necessity 
attached to the Mawlas of the mother, in the 
same manner as in the case of in assever- 
ating woman, before atluded to: but if, 
afterwards. the father be emancipated, the 
Willa of them shifts to the Mawlas of the 
father, as wa» before explained. The 
Mawlas of the mother, however, are not in 
this case entuled to recover, from the Mawlas 
of the father, the fine they have paid on 
account of the children’s offence, because 
at the time they paid it the Willa of the 
chiliiren apper-‘ained to them ; and the Willa 
is net established to the master of the father 
until he [the master] emancipate him [the 
father}: because the occasion of Willa, 
namely manumisszion, cannot be referred to 
an antecedent time. but ıs restricted to the 
time of emancipation —It is otherwise with 
respect to the child of an asseverating 
woman, where the mother’s tribe pay the 
fine on account of any offence committed by 
such child, and the husband afterwards 
retracts his imputation against her :—for in 
this case the parentage is established by 
referring it to the conception of that child; 
and as the mother’s Mawlas have not paid 
the fine willingly, but per force, they are 
accordingly entitled to recover it 

Case of a Persian marrying a freed- 
woman.—Iy a FPersian* marry a freed- 
woman, and they have children, the Willa 
of those children rests with the Mawlas of 
the mother, whether she was emancipated 
by an Arab or a Persian. The compiler of 
the Hedaya remarks that this is the opinion 
of Mohamme i; but that Aboo Yoosaf main- 
tains that the child is in this case subject to 
the same rule with the father, inasmuch as 
its parentage is estallished in the father, in 
the same rnanner as if the person who mar- 
ried the slave in question were an Arab.—It 
is otherwise, however, where the peison who 
marries her is a slave ; for asa slave is, con- 
structively, a mere dead matter, the case 
is therefore the same as if those children 
had no father whatever. The argument of 
Hunecfa and Mohammed is that the Willa 
of manumission is strong, and worthy of 
regard with respect to its effects, whence 
equality is attended to in it, insomveh that 
a Persian emancipator is not equal to an 
Arab emancipator. The parentage of a Per- 
sian, moreover, is weak, as they pay no 
regard to genealogy (whence no attention is 
paid by them to equality in point of family); 
and that which is weak cannot oppose that 
which is strong. It is otherwise where the 


* Arab, Ajmee. This term applics not 
only to the natives of Persia. but of all other 
countries except Arabia. The case here con- 
sidered turns upon the superiority which the 
Arabs claim, in point of privileges, over all 
others. 
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father is an Arab, because the parentage of 
an Arab ıs strong, and is regar’ed with 
respect to equality and the payment of fines; 
—for as the assistance they afford to each 
other is an account of a affinity or genealogy, 
there is therefore no necessity, in the case of 
an Arab, to have regard to the Willa—it 
is related, in the Jama Sagheer, that if 
a Nabathean infidel merry a frecd-woman 
who isa Christian, and become a Mussul- 
man, and enter into a contract of Mawalat 
with any person, and they afterwards have 
children, the Willa of those children (ac- 
cording to Haneefa and Mohainmed) apper 
tains to the Mawlas of the mother. Aboo 
Yoosaf, on the con’rary, maintains that their 
Willa appertains to the Mawlas of the father 
(namely, his Mawla Mawalat); because, 
although the contract of Mawalat be but 
weak, still it ison the pait of the futher :— 
and hence the children in question reseinble 
the child of a Persian man and an Ar-b 
woman ;—in other words, as, if a Persian 
marry an Arab woman, and she bring forth 
a child, it is referred to the father’s tribe, so 
also in the present case —(The ground on 
which this proceeds is that the parentage of 
a child is weaker on the part of the mother 
than on the part of the father) The argu- 
ment of Haneefa is that the Willa ot Mawalat 
is weak (whence it is capable of dissolution), 
whereas the Willa of manumission is strong 
(whence it is incapable of dissolution) ; and 
the weak cannot oppose the strong. 

If the father and mother are both freed- 
persons, the Willa of their children betongs 
to the father’s tribe —Ir the father be a 
freed-man, anu the mother a freed woman, 
the parentage of their children is referred to 
the father’s tribe; because in this instance 
the parents are both upon an equality: and 
the fathcr’s side has the preference, as pro- 
tection is on his side more cffectual. 

Heirship is cstablished by the Willa of 
manumisston —By tne Willa of manumis- 
sion Asoobat* is established ;—in other 
words; where a person emancirates his slave 
he is Assaba f to such slave, and 1s entitled 
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* Asoobat, in its literal sense, signifies 
binding together the branches of a tree. a 
bundle of arrows, or so forth, — ÍN its second. 
sry sense itis used to express the descent of 
inheritance in the male hne. 

t Assaba, ın its primary sense, signifies a 
nerve, sinew, or tendon, of an ox or other 
animai, vith whicn bundles of arrows, &c 
are tied together. Herce Assaba is used to 
express the first heir or head of a family 
since the various branches of the family are 
represented and (as ıt were) bound up in his 
person —Assobat might ie rendered heir- 
ship, and Assaba the heir; but as the trans- 
lator is apprehensive this might confound 
those terms with Wirasit and Waris [in- 
heritance and heir in the most extensive 
sense}. he has therefore thought it advisable 
in this palace, to preserve the original terms. 
for the sake cf distinction. i 
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to inherit of him in perference to his m “ter- 
nal uncles or aunts, or other uterine kin 
dred; because the Frophet said to a person 
who had purchased a slave and afterwards 
emancipated him, “ He whom you have thus 
emancipated is your brother; and if he 
manifest his gratitude, it is the better for 
him, but the worse for you ;—or, if he do not 
manıfest his gratitude, it is the worse for 
him, but the better for you; and if he die 
without leaving heirs, you are his AssaBa.’’— 
The daughter of Hlamaza, moreover, emanci- 
pated her slave: and the slave died, leaving 
a daughter ; and the Propht constituted the 
daughter of lJamaza her heir in the manner 
of an Assaba, that is, notwithstanding there 
was a daughter.— Where, therefore. Asoobat 
is established on the part of the emancipator, 
he precedes the relations (and such is the 
opinion of Alee). If, however, the emanci- 
pated have any Assaba by blood, they pre- 
cede, as the emancipator comes after the 
paternal kindred.—The ground of this is 
that, in the saying of the Prophet above 
quoted, “if he die without leaving heirs,” 
Ly the term heirs is to be understood those 
the d. scription of Assaba. as may be inferred 
from the tradition concening the daughter 
of Hamava, The emancipatur, therefore, 
follows after the Assabas, but not after the 
maternal kindied.* If, on the contrary, 
the emancipated have no Assabas by blood, 
the whole inheritarce belongs to the emanci- 
pator Thisis vhere there 1s no participat- 
inv heirs But where there is a sharer the 
emancipator is entitled to what remains 
after payine the sharer Fis [or her] portion ; 
Lecause the cmancipator ıs the Assaba, 
agreeably to the tradition before quoted, 
The grounb of this is, that the Assaba 1s 
one who pr tects and assists his family ;— 
and as a master alics and assists his freed- 
man (according to what has been already 
stated), he is thetefore his Assaba, Now an 
Assaba takes what remains after paying 
the portions .—hence the persor in question 
takes what thus remains —If, thercfore, the 
emancipater were first to dic, and then his 
freed-man, the estate of the latter would go 
to the sons of the emencipator, nut to his 
daughters. 

An emancipatress is entitled to the Willa 
of her freed-men, &c., but not of their 
chiidren —A woman is entitled only to the 
Willa ot the person whom she has herself 
emancipated, or of the person whom she 
(again) has emancipated, or of the person 
whotn she has created a Mokatib, or whom 


her Mokatib has created a Mckatib, or of 
the person whose Willa has been trans- 
ferredt to her by her freed-man; because 
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* That is, he precedes the maternal kin- 
dred. 

t Arab. Jurra, literally ‘‘drawn over,’’— 
A case of transferring or drawing over the 
Willa, is where (for example) the male 
slave of a woman marries a female slave, 
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such is the recorded opinion of the Prophet 
upon this subject ; and also because, as 
power, and the right of possessing property, 
are established in the person emancipated by 
the act of the emancipatress ; this person 18 
accordinely referred (in regard to Willa) 
to her; and in the same manner is referred 
toher the person who is referred to her 
freed-man. It is otherwise with respect to 
parentage* (that is, the Willa of manu- 
mission may be established on the prrt of a 
woman, hut parentage cannot be so estab- 
li-hed) ; because Willa 1s established ın con- 
sequence of the occurrence of a power to 
possess property, occasioved by and arising 
trom the emancipatisn which may proceed 
froma woman in the same manner as from 
aman ;—whereas parentace is established 
by regular cohabitation [Firash], and it ts 
the husbanıl that possesses the right of co- 
habitation, not the wife; for she 1s the ap 
propriated, not the apropriator :-—hence 
perentave cannot be established in a woman 

The estate of a freed-man descends to the 
lineal heir of the emancipator, and not to hrs 
heirs general —It is to be observed that the 
estate of a freed-man goes to the Assaba 
[lineal heir! of the emancipator,—to — the 
nearest, and aficr him to the next of kin — 
and not solely to his children ; because in- 
hcritance does not hold with respect to 
Willa, for if such were the case, the pro- 
perty of the free-man would at all events 
descend to the sons and daughters of the 
emancipator (the sons receiving two shares 
each, and the daughters one),—whcreas it is 
not so —Hence it is evident that inherirance 
does not hold in Willa —Succession, how- 
ever, holds with respect to ıt :—but succes- 
sion cannot b: established with regard to any 
except a person from whom proceeds protec- 
tion andaid; and protection and aid are 
afforded by men only, not by women.—Now 
it being proved that the estate ofa freed- 
man goes to the emancipator’s A»ssaba,—to 
the nearest, and after him to the next of 
kin,—it follows that if a freed-man die, 
leaving the father and the son of his eman- 


cipator, the risht of Willa descends to the | 
son, not to the father (according to Haneefa | 


and Mohammed), because the son is the 
nearest Assaba [lineal heir] ;—and, in the 
same manner, it would go to the master’s 
erandfather, not to his brother (according 
to Hancefa), since (as he holds) the grand- 
father is the nearest of the two.—In the 
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and the master of the female slave after- 
wards emancipates her, and she brings forth 
a child in six months from the date of her 
manumission ; when the Willa of such child 
belongs to the mothcr’s master ; but if, after- 
wards, the woman emancipatc her slave, 
the Willa of the child then shifts to her, as 
being the emancipatress of the father. — 

*This means that an emancipatrcss is en- 
titled to the Willa of her freed-men, &c., 
but not to the Willa of their children. 


WILLA 
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same manner also, the Willa of her freed- 
man descends to the son of his emancipa- 
tress, not to her brother, for her son is the 
nearest in lincal succession.—If, however, 
the freed-man were to commit an offence, 
the fiue for it would fall upon her brother ; 
because the offence of the freed-man is the 
offence of the emancipatre-s, and her brother 
is of her piternal kindred, whereas her son 
1s not so.—If, also, a freed-man die, leaving 
a son of his master, and the children of 
another son, his estate goes to the son, not 
to the grand-children, because the Willa 
descends to the nearest. This is recorded 
from several of the companions ; and among 
the rest from Amroo, Alcee, and Ibn Masaood. 


Section 
Of the Willa Mawalat, or Willa of Mutual 
Amity. 

Nature and effect ofa co~ tract of Mutual 
lat —Tue case of Wila Mawat is where 
(for instance) a stranger® savs to the person 
whose pros'lyte be is,f or to any other 
person. ‘‘I enter into a contract of Mawalat 
with you, so that if I die my property shall 
gu to you, or if (on the other hand) I commit 
an offence, the fine 1s upon you or your 
Akila,’’ and the person thus addressed as- 
sents accordingly,—1n consequence of which 
he becomes the Mawla of the stranger, and 
upon his decease without heirs inherits his 
property —The stranger 1s termed the Mawla 
Asfal, J and the person who thus accedes to 
the contract the Mawla Aaila. §—Shafei 
maintains that a contract of Mawalat does 
not occasion inheritance in any respect, and is 
of no force whatever, as ıt tends to annul the 
right of the public treasury I—whence the 
invalidity of it with respect to any other 
heir: for if ıt were valid with respect to 
such, his right of heritage would be annulle ‘ ; 
—and on this ground also it is, that (accord- 
ing to Shafe1) a man’s bequest of his whole 
property is invalid although the testator be 
destitute of heirs; for still (according to 
him) such bequest holds good to the amount 


®Arab Ajimee. This term (as has been 
already remarked) signifies, generally, any 
person notan Arab. It is also used in the 
game sense among the Arabs as Barbarian 
with the Greeks, or Gentile among the Jews. 
The case here stated applies to any infidel 
alien coming into a Mussulman territory 
under protection, and there embracing the 
faith, in which case it was customary for 
some Mussulman to adopt him as his pro- 
selyte. 

tLiterally, ‘‘in whose hands he has em- 
braced the faith.” 

tLiterally, ‘‘the inferior Mawla,’ 
client 

§Literally, “the inferior Mawla,’’ or the 
client. 

{Where a stranger dies without heirs 
the whole of his property gocs to the public 
treasury. 


or the 
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only of a third of his property, since if if 
were effectual to the amount of the whoe, 
the right of the public treasury would be 
annulled.*—The arguments of our doctors 
upon this point are twofold.—Firsr, Gop 
has said, in the Koran, “ALLOW, ro rHOSE 
WHO ENTER INTO CONTRACTS, THEIR SILARE 
OF INHERITANCE,’ which text related to 
contracts of Mawalat:—and it 15 aloo rc- 
corded that the Prophet, upon being ques- 
tioned concerning a certain person who had 
become the provelyte of another, and entered 
into acontract of Mawalat with tnat other, 
replied. ‘‘Phis person is endowed witha 
right with regird to that man, superior to 
all others, both during life and in ceath.” — 
from which it may be inferred, that during 
his proselyte’s Ife he is subject to fine» on 
his account, and upon his decease 1s his 
heir. —SECONDLy ; the property of the pro- 
telyte is this person’s right, whence he is at 
liberty to make use of it in any manner he 
pleas?s : for the property would fail to the 
public treasury only from this necessity, 
that there are no claimants to it, not b’cause 
the public treasury has any right in it — 
If, however, the proselyte leave any natural 
heir, such heir precedes the Mawla Mawalat, 
notwithstanding he be of the uterine kin- 
dred (such as a maternal uncle for instance) : 
because the two person in question are the 
only parties to the contract, whence it is not 
binding Upon any other ; and an uterine rela- 
tion is entitled to inheritance.—Ilt is to be 
observed’ that in the contract in qu?stion 


the parties must particularly mention and , 


stipulate fine and inheritance, as has b.en 
explained in the exemplification of the case. 
If, therefore, the stipulation of inheritance 
be made on both parts, whoever dies first 
inherits of the other; but if on one part 
only, heritage holds agreeably to stipulation. 
Inthe same manner also, if responsibility 
for fines be stipulated on both parts, each 
is responsio'e for the fines incurred by the 
other ; but 1f on one part only, responsibility 
holds accordingly : fora thing is rendered 
obligatory only by undertaking for it; and 
it cannot be undertaken for but by stipu- 
lation [tis also to be observed, that it ıs 
essential in contracts of Mawalat, that the 
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Mawala, Asful, or, ciient, be a stranger [.\j nec]. 


and notan Arab; because among the Arabs 
aid an i patronage run in families or tribes—~ 
(that is, one Arab ards or patronizes another 
where they arc both of the same tribe or 
family),—whence they have no occasion for 
engaging In contracts of Mawalat. 

Either party may dissolve the contract in 
presence of the other.—Tue Mawla Asfal, 
or client, is at full liberty to desert from his 
Mawla Aaila, or patron, and to enter into a 
contract of Mawalat with some other person, 
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*He holding that, in case of a person 
dying without heirs, two thirds of his pro- 
perty must go to the public treasury at all 
events, 
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so long as the first shall not have paid any 
fine of his incurring; because a Cuutract o 
Mawalat is, like bequest, a reversible deed.—- 
In the same manner, also, the M.wia Aaila, 
or patron, is at liberty to relinquish his right 
of Willa, and to break off the contract of 
Mawalat, because such a contract is not 
binding.—It 1s requisite, in case of cither 
patty dissolving the contract, that it be dis- 
solved in the presence of the other, in the 
same mannerasin the case of dismissing an 
agent, where the dismission is express, and 
not implied. or virtually induced. 

Or the inferior party may breach it off 
in the superiwr's absence, by engaging in a 
Mawalat unth some other person.—It is 
otherwise, however, where the client enters 
into a contract of Mawalat with a person in 
the absence of the former patron ; for in this 
case the first contract of Mawalat is dissolved 
without the presence of the party, this being 
a dissolution by effect, and neccessarily re- 
sulting ;—in other words, the dissolution of 
the first contract ts a neces-ary Consequ:nce 
of the formation of the second.—In this case, 
ther fore, the presence of the other party is 
not reylisite; in the same manner as the 
presen: of an agent is not requisite where 
he is virtuv'ly dismissed from his emptoy- 
ment, by tue constituent (for instance) hlm- 
self selling the article concerning which he 
had constituted him his agent for sale. 

But he cannot do so after the other has 
paid a fine incurred by him.—W nere. the 
patron paysthe fine incurred for an offence 
committed by his client, the latter is incapa- 
ciated from quit.ing him and engaging ina 
contract of Mawalat with any other person ; 
-—-because the right of another then becomes 
implicated; ard also, because the fine was 
decreed by the K .zce —Besides, the fine paid 
by the patron on his account stands asa 
valuable cons'deration, in the same manner 
as the return fora gift; whence he has it not 
in his power to turn trom his patron, in the 
same manner as a doner, after receiving a 
return, cannot recede from his gift.—In the 
same manner also, the child of the client 
cannot turn from t e patron who has paida 
fine on account of its fathe- ; and so likewise, 
if the patron pav a fiae on account of the child 
of his cliznt, neither the client not his child 
can afterwards turn from the patron, because 
with regard to the Willa Mawalat they are 
as on? person. 

A freed man cannot engage in a contract of 
Mawalat.—AN cmancipated slave, as having 
a Mawla in his emancipator, is not at liberty 
to enter into a contract of Mawalat with 
any person ; because the Willa of Manumis- 
sion is binding, whereas the Willa of Ma- 
walat is not so; and during the existence of 
a thing which is forcible and binding, a 
thing which is not so cannot take place. 
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BOOK XXXIV. 
OF IKRAH, OR COMPULSION, 


The nature of compulsion defined —IkRAH, 
or compulsion, applies to case where the 
compeller has it in his power to execute 
what he threatens,—whether he [the com- 
peiller] be the Sultan, or any other person, as 
a thief (for instance) —The reason ot this 1s, 
that c.npuls.on implies an act which men 
exercis: upon others, and in consequence of 
which the will of the other 13 set at nought, 
at the Same tune that his power of action 
still remains —-Now this characteristic docs 
not exist unless th: other (nanely, the person 


COMPULSION 


comp:lied) be pat in fear, and apprehend | 


that if he do not perfor n what the compeller 
desires, the threatened evil will fall upon 
himj;—and this fear and appreheusisn can- 
not take place unless the compeller 
possessed of power to carry his menace into 
execution; but provided this mower does 
exist, ıt is of no importance w ether ıt cxist 
in the Sultan or in any other person With 
resp:ct to what ıs recorded from Hane:ta, 
that ‘compulsion cannot proceed from any 
except the Sultan,” the learned remark that 
this difference originates merely in the 
difference of times, and not in any difference 
of argument ; for in his time noae possos‘ed 
power except the Sultan, but afterwards 
changes took place with respect to the cus- 
toms of mankind.—It ıs to be observed that, 
in the same manner as it is essential, to the 
establishment of compulsion, that the com- 
peller be able to carry his menace into exz- 
cution, so likewise it is requisite that the 
person compelled be in fear that the taing 
threatened will actually take place; and 
this fear is not supposed except it appear 
most probable to the person compelled that 
the conpeller will execute what he has 
threatened, so as to force and constrain him 
to the perfurmance of the acı which the 
compiler requires of hini. 

A person forced into a contract may after- 
wards dissolve ıt —lr a persen cxercise com- 
puision upon another, by cutting, beating or 
unprisonment, with a view to make him sell 
his property, or purchase merchanilise, or 
acknowledge a debt of one thonsand dirms 
toa particular person, or let his house to 
hire, and this other accordingly sell his pro- 
peity, purchase merchandise or so forth, he 
has it afterwards at his option cither to ad- 
here to the contract into which he has been 
so compelled or to dissulve it, and take back 
or restore the article purchased or sold; 
because one essential to the validity of any 
of these contracts 1s that it have the consent 
of both parties, which is not the case here, 
as the compulsion by blows or other means 
rather occasions a dissent ; and the contract 
is therefore invalid. 

Unless the means of compulsion be trifling. 
—(Turs rule, however, does not hold where 
the compulsion consists only of a single 
blow, or of imprisonment for a single day, 
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since fear is not usually excited by this 
degree of beating or confinement. Compul- 
sion, therefore, is not established by a single 
blow, or a single day’s imprisonment:—unless 
the compelled be a personof rank, to whom 
such a degree of beating or confinement 
would appear detrimental or disgraceful; for 
with respect to such a person compulsion is 
established by this degree of violence, as by 
it his volition is destroyed.) 

The purchaser becumes proprietor of goods 
sold upon conp.lsion —IN the same manner, 
also, an acknowledgment extorted by any of 
the anove modes of compulsion is invalid; 
leciuse acknowledgment is a species of 
proof, inasmuch as truth is more probable, in 
ackncewledgment, than falsehood ; but in a 
cate of compulsion falsehood is most probable 


/ a> aman will acknowledge falsely where, by 


so doing he may avoid injury. 
An acknowledgment extorted by compul- 


: sion ts invalid. WHERE a person sells goods 


by compulsion, as above stated; and makes 
delivery of them under the influence of such 
compuls.on, the purchaser becomes proprietor 
of them, according to our doctors —Ziffer 
maintains that he does not become proprietor, 
because a sale by co npulsion depends, for its 
validity, upon the assent of the seller, and 
a sale so circumstanced cannot endow with a 
right of property until such assent be signi- 
fied. The argumont of our doctors is that, 
inthe case in qu stion, the pillar of gale 
(signified by proposal and acceptance) has 
proceeded from fit persons with respect to a 
fit surject; the sale being merely invalid, 
from a want of nne of the essentials of sale, 
namely, the mutual consent of the parties; 
and the purchaser, in an invalid sale, be- 
comes proprietor of the article upon obtain- 
ing possession of ıt : whence it is that if a 
person take nossession of a slave purchased 
under an Invalid contract. and then eman- 
cipate lim, or perform such other act with 
respect to him as cannot afterwards be an- 


| nulled, ıt is valid, and he mus: pay the selier 


the value, as isthe rule in all cases of in- 
valid sale.— After the compu'sion has ceased 
however, if the seller signify his assent, the 
sale then becomes lawful and valid, because 
by such assent the causes of invalidity 
(namely, compulsion and unwillingness) are 
removed 


But the seller may resums 
provided he does not signify h's assent to 
the salz-—-WuERE a person thus sells his 
property by compulsion, he has stili a right 
as long as he does not signify his assent to 
the sale, to take back the article, although 
the purchaser should have sold it into the 
hands of another person.—It is otherwise in 
all other cases of invalid sale; for in those 
after the purchaser has sold the article; the 
sel er has no right to take it back; because 
the invalidity of sale ın those cases is on 
account of the right of the Law; and when 
the purchaser sells the article to any third 
person, the right of that person becomes 
involved in this second contract; and his 


the articie, 


520 


right preceedes the right of the Law, as the 
individual is necessitous, whereas the LAW 
is not so.—In a case of compulsion, on the 
contrary, the invalidity of the sale is on 
account of the right of the seller; and as he 
is an individual, ıt follows that, in this casc, 
notwithstanding the right of the second 
purchaser be involved in the second con- 
tract, still both rights are upon a par, as 
being both rights of the individual ; and 
consequently, the right of the first cannot be 
annulled by the right of the second. 

Case of a Waffa sale.—It is to be ob-erved 
that some consider a Waffa sale? to be in- 
valid, in the same manner as a compelled 
sale, and apply to it the rules of sale by 
compulsion ; whence (according to them) if 
the purchaser in a Waffa sale sell the article 
purchased. the sale so made by him may be 
broken through, as the invalidity of the sale, 
in this case’ is On account of the non-consent 
of the seller, in the same manner as in a 
case of compulsion —Waffa sale is where the 
seller says to the purchaser, ‘I sell you this 
article in lieuof the debt I owe you, in this 
way, that upon may paying the debt the 
article is mine ’’—Some determine this to be, 
in fact, a contract of pawn; for betwen it 
and pawn there ıs no manner of difference, 
as; although the parties denominate it a sale, 
still the intention is, in effect, a pawn. Now 
in all acts regard is paid to the spirit and 
intenion ; and the spirit and intention of 
pawn exist in this instance,—whence it is 
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thatthe seller is at liberty to resume the | 


article from the purchaser upon paying his 
debt to him,—Some, again, consider a Waffa 
sale to be utterly null, asthe purchaser, in 
the case in question, resembles a person in 
jest since he (like a jester) repeats the words 
of sale, at the same time that the effect and 
purpose of sale are not within his design 
Such sale is therefore utteriy null and void, 
in the same manner as a sale made in jest 
The Haneefite doctors of Samarcand, on the 
other hand, hold a W5ffa sale to be both 
valid and useful, as it ıs a species of sale 
commonly practised from necessity anc 
convenience, and 1s atte ded with advantage 
in regard to some effects of sale, such as the 
use of the article, although the purchaser 
cannot lawfully dispose uf ıt 

A compeiled sule 1s rende ed valid tf the 
se ler unllingly receive the price —I¥, in a 
case of compulsion, the seller take possesion 
of the price readily and willingly, the sale 
is valid, as his thust taking possession of the 
price is an argument of its validity ; in the 
same manner as where, in a suspended sale, 
the seller readily and willingly receives the 
price of the article, such receipt argues 
the validity of the sale —So, likewise, if a 
person advancing part of the price conclude 
a Sillim contract by compulsion, and the 
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* Literally, “ʻa security sale;’’ s2 termed 
because, by it, the seller insures to the pur- 
chaser the debt he <wes him, 
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party who received the advance should 
afterwards readily and willingly «eliver the 
article for which the advance had been paid, 
his so doing ıs an argument of the validity 
of the transaction. It is otherwise where 
one person conipels another to make a gift, 
saying to him, ‘' makea gift of this article 
to such a person,’’—but without adding to 
the word gift “and delivery,” and the per- 
son thus compelled make gift and delivery 
of the article to the person named; for such 
gift is utterly null, becacse the design of the 
compeller is that the donee shall be endowed 
with aright in the article upon the instant 
of donation; and this design cannot be 
obtained, in a case of gift, but by delivery 
of the article to the person specified. In 
a case of sale by compulsion, on the other 
hand, the end of the compeller is obtained 
on the instant of compelling the party to 
accede to the contract of sale Gift upon 
compulsion, therefore, comprehendsa de- 
livery of the article to the donee ; whereas 
sale upon compulsion does not comprehend 
a delivery of the article sold to the pur- 
chaser,—whence it is that if the seller, after 
aece ding to the contract from compulsion, 
make delivery of the arttcle without com- 
pulsion, the sale is rendered valid by such 
delivers ,—whereas the gift in question is 
not rendered valid by a delivery of the article 
to the donce. 

But it is not valid if he be compelled to 
receive it.—Ig, in a case of compulsion, the 
seller take possession of the price by com- 
pulsion, such receipt does not render the sale 
valid; and it is accordingiy incumbent on 
him to return the price to the purchaser, if it 
remain in his hands, because of the contract 
being invalid. If, howevery, the price have 
been lost, or have perished in his hands, 
nothing can be taken from him in lieu of it, 
because it was merely a trust with him, in- 
asmuch as he took possession of it by consent 
of the proprietor, namely, the purchase. 

A sale wn whch the seller ıs compelled, but 
uot the purchaser, leaves the latter respon- 
sible for the article, in case it be lost in his 
hands.—IFr one person compel an other to 
sell an article to a third person, but do not 
compel this person to purchase the article, 
and it afterwards perish in the purchaser’s 
hands he [the purchaser) is responsible to 
the seller for the value, as the article is 
insured in his hands, such being the law of 
invalid sale, It 1s to be observed, however, 
that in this case the seller is at liberty to 
take the compensation from the compeler ; 
because as it was (in a manner) he who gave 
the article to the purchaser, it may be said 
that it is he who has lost or destroyed the 
seller's property. In short, the seller, in 
the case in question, is at ful liberty to take 
the compensation from either of the two; In 
the same manner as the proprietor of an 
usurped article is at liberty to take his com- 
pensation from either party, where the article 
has first been usurped from him, and then 
usurped by some other from the first ururper. 
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If, however the seller take his compensation 
from the compeller, he [the compeller] is 
entitled to recover the value from the pur- 
chaser, since, In consequence of paying the 
compensation for the article, he stands as 
substitute to the seller.—It is to be observed 
that, in a case of usurpation, if the usurper 
sell the article to Amroo, and he (again) sell 
it to Khalid, and he (again) sell it to Bikroo, 
and so on, from hand to hand, and the pro- 
prietor take his compensation from Khalid 
(for instance), in the case every purchase 
subsequent to that of Khalid is legal and 
valid ; because as Khalid, in consequence 
of paying the compensation, becomes pro- 
prietor of the usurped article, he then appears 
to have sold his own property; where as every 
purchase made before, and even the purchase 
of Khalid himself, is invalid: because the 
article usurped becomes the property of 
Khalid, by retrospect, from the time only 
that he took possession of it. It is other- 
wise where similar circumstances follow a 
compulsive sale; for if, in such case, the 
party compelled (namely, the first seller) 
signify his assent to any one of the subse- 
quent contracts, every other contract ante- 
cedent to that one is valid, and so likewise 
every subsequent contract ; because the in- 
validity of these contracts was on account 
of the right of the proprietor, as he had sold 
his property upon compulsion ; and he there- 
fore possesses a right to resume the property, 
until he signify his assent: but upon his 
assenting to any of these contracts, he re- 
linquishes this right ; and all the contracts 
become valid of course. 


Section 


A person may lawfully eat or drink a 
prohibited article, upon a compulsion which 
threatens life or limb.—IF one person use 
compulsion towards another, by imprison- 
ment or blows; with a view to make him eat 
carrion or drink wine, still it is not lawful 
for the person thus compelled to eat or drink 
of those articles,—unless he be threatened 
with something dangerous to life or limb, in 
which case he may lawfully do so and the 
same rule obtains if compulsion be used 
to make a person eat blood or pork ;—because 
the eating of such prohibited articles is not 
permitted except in cases of extremity, such 
as famine, since in any other case the 
argument of illegality still endures. Now 
extremity, or unavoidable necessity, do not 
exist, to require the eating or drinking of 
the article, except the not eating it be at- 
tended with danger to life or limb ; but as 
the eating or drinking is in such case 
permitted, it follows that it is so permitted 
where this danger is to be apprehended from 
imprisonment or blows. Neither is the 
person, who is thus put in fear, under any 
obligation to suffer the thing menaced ; but 
rather, if he do suffer it, and refrain from 
eating or drinking the prohibited article 
until he die, or lose any of his limbs, he is 
an offender ; because as, under such circum- 
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stances, the eating or drinking is permitted 
to him, it follows that, if he refuse, he is an 
accessory with another to his own destruction, 
and is consequently an offender, in the same 
manner as if he were to refrain from eating 
carrion when perishing for hunger. Aboo 
Yoosaf maintains that he would not be an 
offender from persisting, unto death or dis- 
memberment, in his refusal; because the 
eating or drinking, in the case in question 
is merely licensed (since the articles still 
continue prohibited).—whereas the refrain- 
ing from them is an observance of the Law; 
and consequently, in persisting to refuse, he 
acts in obedience to the Law.—To this, how- 
ever, it may be replied, that in the case in 
question the illegality no longer remains; 
because, as a situation of compulsion or in- 
dispensable necessity is particularly excepted 
in the Koran, it follows that under the cir- 
cumstances here described the argument of 
illegality does not exist : hence the eating is 
positively lawful, and not merely lincensed. It 
is to be remarked, however, that in the case in 
question the compelled person is an offender 
only where he knows the eating to be lawful 
and nevertheless refrains: because as its 
legality isa matter of a concealed nature, it 
follows that he stands excused, from ignorance. 
—in the same manner as men are excused for 
omissions or neglects, from ignorance, in the 
beginning of their conversion to the faith, 
or during their residence in a hostile country. 

A person must not declare himself anin- 
fidel, or revile the Prophet, upon compulsion, 
unless he be in danger of otherwise losing life 
or limb.-IF one person compel another to 
turn infidel, or to revile the Prophet, by 
imprisonment of blows, still compulsion [in 
its legal and exculpatory sense] is not estab- 
lished ; but if he menace him with some- 
thing which puts him in fear, and gives room 
to apprehend danger to life or limb, in this 
case compulsion is established.—The reason 
of this is; that as by mere blows or imprison- 
ment compulsion is not established with 
regard to eating prohibited meats (as was 
before explained), it follows that it is not 
established with regard to infidelity a fortiori, 
since the illegality of infidelity is much 
greater. When, therefore; a person is put 
in fear for his life or limbs, so as_ that 
compulsion is established, it is lawful for 
him to make an exhibition of infidelity 
(that is, to repeat infidel expressions) ,— 
and if he merely exhibit this with his lips, 
but keep his heart steady in the faith, 
he is not an offender; because when Amar 
had fallen into the hands of the infidels 
and they had compelled him to revile the 
Prophet, he said to him. “If you find your 
heart still firm in the faith, your uttering 
infidel expression is immaterial ;—nay, if 
they again should compel you, you may 
again repeat such infidel expressions ;’’— 
anda passage in the Koran was also re- 
vealed to the same effect. Another reason 
is that by uttering infidel expressions faith 
is not destroyed, since the actual faith 
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(by which it is understood rectitude of 
heart) still continues unaffected, and if he 
were to refuse uttering such infidel expres- 
sions he would incur actual destruction, as 
the infidels would in that case dismember 
or put him to death.—Yet if he persist in 
refusing unto death, he has a claim to merit, 
and is entitled to his reward ; because Jeeb 
persevered in refusing, and suffered death 
in consequence ; and the Prophet gave him 
the name of Seyd al Shaheed [the martyr], 
and declared, in afterwards speaking of him, 
“he is my friend in heaven ;” and also 
because, in thus acting, his honour is effec- 
tually preserved. A refusal, moreover, for 
the sake of religion, to utter any infidel 
expressions, is an observance of the Law: 
in opposition to the case before stated, as 
there the eating of carrion, or so forth, is 
positively lawful, because of the exception 
cited on that subject. 

A person destroying the property of another 
upon compulsion is not responsible; but the 
compeller is so.—1F one person compel another 
to destroy the property of a Mussulman, by 
menacing him with something dangerous to 
life of limb, it is lawful for the person so 
compelled to destroy that property : because 
the property of another is made lawful to us 
in all cases of necessity (such as ina situa- 
tion of famine for instance), and in the case 
in question this necessity is established.— 
The owner of the property must in this 
instance take the compensation from the 
compeller : because the compelled is merely 
the instrument of the compeller in any 
point where he is capable of being so; and 
the destruction of property ıs of that 
nature. 

A person murdering another upon com- 
pulsion is an offender ; but the compeller is 
liable to retaliation —Ir one person compel 
another, by mencing him with death, to 
murder a third person, still it is not lawful 
for the person so menaced to commit the 
murder, but he must rather refuse, even 
unto death.—If therefore, he notwithstand- 
ing commit the murder, he is an offender, 
since the slaving of a Mussulman is not per- 
mitted under any necesssity whatever.—In 
this case, however, the retaliation is upon 
the compeller, if the murder be wilful. — 
The compiler of the Hedaya remarks that 
this is according to Haneefa and Mohammed ; 
and that Ziffer, on the contrary, maintains 
that the retaliation, is upon the compelled 
person ;—whereas Aboo Yoosaf holds that 
there is no retaliation upon either party — 
and Shafei (on the contrary) contends that 
it is incurred by both.—The argument of 
Ziffer is, that the act of murder has pro- 
ceeded from the compelled person, both de- 
facto and duo animo, and the L/w, also, 
has attached to him the effect of it, namely, 
criminality : consequently he incurs retalia- 
tion—(It is otherwise in the case of destroy- 
ing the property of another upon compulsion; 
since as the Law has not attached the effect 
thereof, namely, the criminality, to him, it 
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is consequently referred to another, namely 
the compeller) Such also is the argument 
of Shafei for awarding retaliation upon the 
compelled person: and his argument for 
awarding it upon the compeller is, that from 
him proceeded the moving cause of the mur- 
der, as the compulsion was the cause of it ; 
and the moving cause in murder stands (ac- 
cording to him) subject to the same rule 
with the actual perpetration ;—as in the 
case of witnesses whose evidence induces 
retaliation ; in other words, if two witnesses 
give evidence of a wilful murder, and in 
conformity with their testimony retaliation 
be executed upon the accused, and the per- 
son to whose murder they had borne testi- 
mony afterwards prove to be still living, 
those witnesses are then put to death in 
retaliation. The argument of Aboo Yoosaf 
is that concerning the propriety of awarding 
retaliation upon the compelled person there 
is a doubt; and, in the same manner, there 
is also a doubt concerning the propricty of 
awarding it upon the compeller ; for in one 
way the view is to fix the murder upon the 
compelled, because of his being an offender, 
and it is also fixed upon the compeller, 
because of his being the mover :—thus a 
doubt opposes itself with respect to each ; 
and hence neither of them is liable tore- 
taliation. The argument of Haneefa and 
Mohammad is that the compelled person is 
in this instance, forced to the commission of 
the murder by a natural instinct, which 
leads a man to prefer his own life to that of 
another; and he must therefore, as for as is 
possible, be regarded as the instrument of 
the compeller. He ıs accordingly considered 
as his instrument in the commission of the 
murder, in the manner of a weapon. He 
cannot, however, be his instrument with 
regard to the criminality of the murder, in 
sucha way as that no part of the crimi- 
nality would attach to himself, but the whole 
be imputable to the compeller ; and hence 
the murder, with regard to its criminality, 
is restricted to the person compelled.—This 
is therefore in some measure analogous toa 
case of compulsive manumissinn,—or of a 
person compelling a Magian to slaughter a 
goat : that isto say, if one person compel 
another to emancipate his slave, and he 
emancipate him accordingly, in this case the 
emancipation is referred and imputed to the 
compeller, whence he is answerable for the 
value of the slave,—but the emancipation is 
imputed to the compelled with regard to the 
execution of it, for if it were in this respect 
also imputed to the compeller, the slave 
would not become free ;—and, in the same 
manner, if a person compel a Magian, or 
other idolator, to slaughter the goat of 
another. his act is referred and imputed to 
the compeller, with regard to the destruc- 
tion of the property, but not with regard to 
a lawful Zabbah, whence the goat is pro- 
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hibited and carrion :—and so likewise, in the 
case in question, the act of the compelled 
person is imputed to the c»ompeller with re- 
spect to the destruction, not with regard to 
the criminality. 

Case -f compelled divorce or emancipa- 
tion.—Ir one person compel another to di- 
vorce his wife, or to emancinate his slave, 
and this person accordingly divorce his wife 
or emancinate his slave, such divorce or 
emancipation takes effect. according to our 
doctors; in opposition to the opinion of 
Shafei as has been alreadv stated under 
the head of Dtvorce.—In the case of 
compulsive manumission, the person com- 
pelled is entitled to take the value of the 
slave from the compeller, because as in this 
case the compelled admits of being consi- 
dered as the instrument of the compeller 
with regard tothe destruction of property; 
to him such destruction is accordingly re- 
ferred and imputed. Hence he is at liberty 
to seek a compensation from the comoeller, 
whether rich or poor; and the slave is not 
liable to emancipatory labour, as that could 
only be due from him either with a view to 
his emancination, or on account of the right 
of some other nerson being involved in him, 
neither of which motives exist in the present 
instance —It is also to be observed that the 
compeller, in this case, is not entitled to 
take from the slave his value as paid to his 
proprietor ; because as he [the compeller] is 
sued onthe score of a destruction of the 
slave, it may therefore be said that he has 
(as it were) murdered or made away with 
the slave; and he [the slave] consequently 
cannot he responsithle —In the case of com- 
pelled divorce, alse, the person compelled is 
entitled to take from the compeller half the 
dower, provided the divorce be before con- 
summation :—or, if no dower was men- 
tinned in the marriage ‘contract, he mav 
take from him that for which he is himself 
in such case responsible. namelv, a Matat, or 
present, as that is what he incurs by the 
divorce *—TIt is otherwise where the com- 
pelled divorce is pronounced after consum- 
mation : for in that case the dower has been 
already made due by the consummation, and 
is not made so bv the divorce. 

Case of a compelled annointment of agency 
for divorce or emanciption.—ITF ‘a person, 
upon compulsion, create another his agent 
for divorce or emancipation. and the agent 
divoce the wife. or emancinate the slave, 
of the person thus comrelled to authorize 
him, such divorce or manumission is valid, 
on a favourable construction; because a 
compelled contract or commission, provided 
it be such as is rendered invalid by involving 
an invalid condition; is invalidated bv the 
compulsion ; but a commission of agency is 
not rendered invalid by involving an invalid 
condition.—In the case of divorce, the com- 
pelled constituent is entitled to take half the 
dower from the compeller,—and, in the case 
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of manumission, t> take from the campeller 
the value of the slave; because in both cases 
the end and design of the com;ller was to 
destroy the constituent's right of property, 
in performing the act for which h- appointeth 
him agent. 

No deed, in itself irrversible, can be ex- 
tracted after being executed by compulsion. — 
Ir is to observed, as a rule, that in all 
deeds or contracts which, after engagement, 
do not admit of reversal or dissolution, 
compulsion has no effect whatever, but they 
are equally obligatory and under com- 
pulsion as otherwise Hence compulsion 
has no operation upon a vow, since this (un- 
less it be of a suspended nature) incapable 
of dissolution ; and accordingly, the person 
compelled into such a vow is not entiled to 
take any thing whatever from the compeller, 
in consideration of the loss he incurs by 
such vow.—In the same manner, also, com- 
pulsion is attended with no effect in oaths, 
or in Zihar, as those do not admit of retrac- 
tion : and reversal of divorce and Aila are 
also subject to the same rule, as well as a 
recantation of an Aila oath at the time of 
making the assertation. In Khoola, also, 
as being a suspension of divorce on the part 
of the husband (for he suspends it on the 
payment of the consideration), compulsion is 
attended with no effect, since it is incapable 
of reversal or dissolution ; and accordingly, 
if the husband be compelled into it, not the 
wife, she is answerable for the consideration, 
since she assents to it, as having undertaken 
for it without compulsion. 

Whoredom by compulsion incurs punish- 
ment.—IF a person upon compulsion, commit 
whoredom, he is liable to punishment, accord- 
ing to Haneefa.—except where the compeller 
is a Sultan —The two disciples, on the con- 
trary, maintain that he is not liable to 
punishment in either case. 


Case of apostacy upon compulsion.—IF a 
person, upon compulsion, become an apostate 
by pronouncing a renunciation of the faith, 
yet his wife is not separated _ from him, be- 
cause apostacy has a connexion with belief, 
whence if his mental faith continue firm, he 
does not become an infidel by the mere verbal 
renunciation.—In the case in question, more- 
over, his infidelity is dubious, and _conse- 
quently his wife is not separated from him, be- 
cause of the doubt.—If, therefore, the husband 
and wife differ, she insisting that she has been 
separated, and he that his renunciation was 
only pronounced outwardly, but that this faith 
still remains firm, his declaration must be 
credited ; because a declaration of apostacy 
is never used with a view to effect a matri- 
monial separation, but merely. signifies a 
change of belief: and the compulsion, on the 
other hand, affords an argument that the 
belief has not been altered :—consequently 
his declaration must be credited.—It is other 
wise with respect toa man turning Mussul- 
man upon compulsion; as a man who embraces 
the faith upon compulsion 1s nevertheless 
admttied to be a Mussulman, because of the 
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possibility that his faith accords with his 
words.—In short, in both cases (namely, com- 
pulsion to apostacy, and compulsion to Islam) 
a preference is given to Islam, as it is the 
superior, and cannot be overcome.—What 
is here advanced relates merely to the award 
of the Kazee ;* for with Gop, if the person 
do not believe in his heart, he is not a Mus- 
sulman. 

Case of Islam upon compulsion.—IF a per- 
son become a Mussulman upon compulsion, 
so as to decreed a Mussulman, and 
afterwards apostatize, still he is not worthy 
of death, since his Islam is doubtful, and 
coer prevents the execution of death upon 

im. 

Case of a husband acknowl edging his having 
apostatized upon compulsion.—Ir a person, 
after having made, upon compulsion, a decla- 
ration of infidelity, should say to his wife, 
who claims a separation, “I said a thing in 
which I was not serious” in other words, 
(“I spoke falsely’’), in this case his wife is 
separated from him in the conception of the 
Kazee,t and he [the Kazeel must issue a 
decree accordingly, although there be no sepa- 
ration before Gop —The reason of this is, that 
from his acknowledgment it is established 
that he was not compelled into his declara- 
tion, but made it without compulsion, as the 
compeller used compulsion towards him not 
with a view to extort the declaration from 
him, but with a view to make him change 
his faith; and as he, of his own choice, 
made the declaration of infidelity, and his 
wife claims a separation, his allegtion that 
‘the intended nothing’’ cannot be credited 
with the Kazee, who must therefore issue a 
decree of separation, although there be no 
separation in the sight of Gov.—If, on the 
other hand, he allege that ‘“ he intended 
merely to fulfilthe design of the compeller, 
namely, to make a declaration of infidelity, 
at the same time that he spoke under a 
mental reservation,” in this case his wife 
is separated from him both with the Kazee, 
and also in the sight of Gop ; because in this 
case he appears to have made a_ serious 
declaration of infidelity, notwithstanding he 
may have screened himself under the mental 
reservation.—In the same manner: if a per- 
son compel another to worship a cross, or to 
revile the holy person of the Prophet, and 
he do so accordingly, and afterwards plead 
that ‘‘ his design in worshipping was the 
worship of Gop,'’—or ‘‘by Mohammed he 
ment some other than the Prophet,” his 
wife, claiming separation, is separated from 
him with the Kazee, but not in the sight of 
Gop ;—whereas if he were thus to worship a 
cross, or to revile the Prophet, under a mere 
mental reservation his wife would be sepa- 
rated from him both with the Kazee, and also 
in the sight of Gop. for the reasons above 
stated. 
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BOOK XXXV 
OF HIJR, OR INHIBITION. 

Definition of the term.—Hyyr, in its primi- 
tive sense, means interdiction or prevention. 
In the language of the Law it signifies an 
interdiction of action, with respect to a par- 
ticular person, who is either an infant, an 
idiot, or a slave.—the causes of inhibition 
being three,—infancy, insanity, and ser- 
vitude. 


Chap. I.—Introductory. 
Chap. II.—Of Inhibition from Weakness 


of Mind. 
Chap III.—Of Inhibition on account of 
Debt. 


CHAPTER I. 


Inhibition operates upon infants, slaves, 
and lunatics.—Tue acts of an infant are not 
lawful unless authorized by his guardian, nor 
the act ofa slave unless authorized by his 
master ;—and the acts of a lunatic, who has 
no lucid intervals, are not at all lawful. The 
acts of an infant are unlawful, because of the 
defect in his understanding ; but the license 
or authority of his guardian is a mark of his 
capacity: whence itis that in virtue thereof 
an infant is accounted the same as an adult. 
The illegality of the acts of a female or male 
slave is founded ona regard to the right of 
the owner :—for if their acts (such as pur- 
chase and sale) were valid and efficient, they 
would be liable to debt, and their creditors 
might appropriate their acquisition, or even 
sell their persons for the discharge of their 
demands, whence the master’s advantage 
would be defeated. If, however, the master 
signify his assent to their acts, he thereby 
agrees tothe destruction of his right. With 
respect to the acts of a lunatic, they are not 
lawful under any circumstance, as he is 
utterly incompetent to act at all, although 
his guardian should agree to his so doing. 
It is otherwise with respect toa slave or an 
infant : foraslave is possessed of personal 
competency, and there is hope of an infant in 
due time attaining that competency,—whence 
there is an evident difference between those 
and lunatics. 

Whence purchase or the sale by them requires 
the assent of their immediate superior.—IF a 
slave, an infant ora lunatic, should sell or 
purchase any article, knowing at the time 
the nature of nurchase and sale, and intend- 
ing one or other of those, the guardian, or 
other immediate superior, has it at his option 
either to give his assent if he see it advis- 
able, or to annul the bargain; because, as 
the control and suspension with regard to 
the acts of a slave are on account of the right 
of his master, it follows that he has an option 
with respect to them; and as the same con- 
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trol and suspension as to the acts of an 
infant or a lunatic are with a view to the 
security of their interest, their guardians are 
therefore to examine and attend to what may 
be good for them in their acts. It is requistie, 
morever, that the persons here described 
know the nature of sale, in order that the 

illar of the contract may exist, and the sale 
be concluded so far as to remain suspended 
upon the guardian’s consent ;— and a luntic 
sometimes knows the nature of sale, and 
designs it, although he be incapable of dis- 
tinguishing between the profit and loss 
attending it.—(A lunatic of this description 
is termed a Matooa ;—and his agency is like- 
wise valid,— as has been already mentioned 
in treating of agency.) 

OBJECTION.—Suspense obtains only in sale; 
the original rule in purchase being that it 
takes effect upon the agent:* but in the 
present instance, purchase by an infant or a 
lunatic depends upon the ascent of the guar- 
dian, in the same manner as sale by them. 

Rep.ty.—The non-suspense of purchase is 
only where its taking effect upon the agent 
is possible, asin the case of purchase by a 
Fazoolee, or unauthorized person ; but in the 
case in question it is impossible that the 
purchase should take effect upon the agent, 
because of his incompetency where he is an 
infant or a lunatic, and because of the injury 
to the master where he is slave.—Purchase 
by them, therefore, is also suspended. 

But it operates upon them with respect to 
words only, not with respect to acts.—ItT is to 
be observed that the three disqualifications 
in question, namely, infancy, insanity, and 
servitude, occasion inhibition with respect to 
words, but not with respect to acts:t+ because 
acts, upon proceeding from the actor, are 
existent and perceptible, whereas mere words, 
such as purchase, sale, and so forth, are 
accounted existent only where they are of 
lawful force and authority, which depends 
upon the design of them, a thing which, 
in the case of infants and lunatics, is not 
regarded, because of their want of under- 
standing; or in the case of slaves, because 
of the injury to their master.—In short, the 
disqualifications here considered occasion in- 
hibition with respect to speech, but not with 
respect to actions ;—unless, however, those 
be of such nature as to induce an effect 
liable to prevention from the existence of a 
doubt, such as punishment or retaliation, in 
which case infancy or lunacy occasion inhi- 
bition; whence it is that infants or lunatics 
are not liable to punishment or retaliation. 
since no regard is paid to their design. 
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All contracts or acknowledgments by an 
infant or lunatic are invalid; and so like- 
wise divorce or manumission pronounced by 
them.—No contract entered into, nor acknow- 
ledgment made by an infant or lunatic is 
valid, for the reason before assigned ;— 
and, in the same manner, divorce or manu- 
mission pronounced by them does not take 
place, the Prophet having said, ‘‘ every 
divorce takes place except that pronounced 
by an infant.’’—It is to be observed, more- 
over, that manumission is peculiarly pre- 
judicial :—and an infant does not understand 
the nature of divorce, as not -being capable 
of desire; and his guardian cannot possibly 
know whether the infant and his wife may 
not agree together after he attains maturity. 
—Hence the divorce or manumission pro- 
nounced by an infant are not suspended, in 
EN effect, upon the consent of the guar- 
ian. 

Or by their guardians on their behalf.— 
Ir, also, the guardian himself pronounce a 
divorce upon the infant’s wife, or grant manu- 
mission to his slave, it does not take place:— 
in opposition to other acts, such as purchase, 
sale, and so forth. 

They are responsible for destruction of 
property.—IF an infant or a lunatic destroy 
any thing, they are liable to make a recom- 
pense, in order that the right of the owner 
may be preserved. The ground of this is 
that destruction occasions responsibility, in- 
dependent of the intention or design:—as 
where, for instance, a man’s property is 
destroyed, from being fallen upon by a per- 
son walking in his sleep, or from the falling 
of an inclined wall, after due warning; in 
which casesihe sleeper or the owner of the 
wall are responsible, although they did not 
design the destruction. 

Acknowledgment by a slave affects him- 
self, not his master; and takes effect upon 
him on his becoming free—An acknowledg- 
ment made by a slave is efficint with 
respect to the slave himself, because of his 
competency; but it is inefficient with re- 
spect to his master, from tenderness to his 
right; for if he were liable to be affected by 
it, the debt or obligation contracted by the 
slave's acknowledgment would attach te his 
[the slave’s] person or to his acquisitions, 
which Gould: be destructive of his [the 
master’s] property.—If, therefore, a slave 
make an acknowledgment concerding pro- 
perty such property is obligatory upon him 
after he shall become free; because a slave 
is in. himself competent to make a valid 
acknowledgment, the validity of which is 
however obstructed by the right of his 
master; but that right is extinguished 
upon his becoming free, and consequently 
the obstruction then ceases to exist. 


Or on the instant, if it induce punishment 
or retaliation.—IF a slave make an acknow- 
ledgment inducing punishment or retalia- 
tion, those are exceuted upon him on the 
instant, since he is accounted free with 
respect to his blood, whence it is that his 
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master’s acknowledgment affecting his blood 
is not admitted. 

Divorce pronounced by him is valid.— 
Divorce pronounced by a slave is valid and 
efficient; because of the saving [of the Pro- 
phet ] before quoted; and also because the 
Prophet has said, “a slave and a Moxartis 
are not masters of any thing except divorce.” 
—Besides, as a slave knows what is advis- 
able for him with regard to divorcing his 
wife, heis therefore competent to that act. 
His master’s right of property in him, more- 
over, or the advantage he derives from his 
services,are not liable to be thereby lost or 
defeated.—Divorce by a slave’ is therefore 
lawful and effectual. 


CHAPTER II 
ON INHIBITION FROM WEAKNESS OF MIND.® 


Inhibition with respect to a prodigal.— 
Haneera has declared it as his opinion that 
there is no inhibition upon a freeman who is 
sane and adult notwithstanding he be a 
prodigal ; t and also, that the acts of such 
a person, with regard to his property, are 
valid, although he be one of an extravagant 
and careless disposition, who throws away 
his property on objects in which neither his 
interest nor his inclination are concerned. 
A prodigal [Safeeya] signifies one who in 
consequence of a levity of understanding 
acts merely from the impulse of the moment, 
in opposition to the dictates of the Law and 
of common sense.—Aboo Yoosaf, Mohammed, 
and Shafei maintain that a prodigal is under 
inhibition, and is interdicted from acting 
with his own property, as he expends his 
substance idly, and in a manner repugnant 
to the dictates of reason. Hence he is placed 
under inhibition for his own advantage, be- 
cause of the analogy between him and an 
infant :—nay, he is to be inhibited rather 
than an infant since in an infant careless- 
ness and extravagance are only to be appre- 


a 


* Arab. Fisad; meaning (in this place) 
any species of mental depravity (not occa- 
sioned by a defect of understanding), or the 
practice of any folly, such as extravagance, 
or so forth. 

tArab. Safeeya. According to the lexicons 
it signifies light-minded. Prodigal may ap- 
pear, in many places, to be rather too harsh 
aterm. The word nNght more literally be 
rendered indiscreet, it being frequently op- 
posed, in the sequel, to Rasheed, a discreet 
person. As, however, the translator does 
not recollect any sustantive in our language 
perfectly correspondent with this idea, he 
has thought it advisable to adopt that term 
which most nearly answers to the definition 
of the Mussulman doctors, although it be 
not precisely what he could wish. 
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hended, whereas in him they are certain, — 
whence it is that he is not entrusted with 
the care of his own property. Besides, if he 
were not under inhibition, there would be 
no advantage in withholding his property, 
since in such case he might still destroy 
what is kept from him by his words or 
declarations. The argument of Haneefa is 
that asa prodigal is still supposed to be a 
person naturally endow°d with sense and 
understanding, as much as one who acts 
discreetly, he therefore is not subject to in- 
hibition anv more than a prudent person. 
The ground of this is. that if the prodigal 
were subject to inhibition (that is, if his 
power of acting were doubted), he would 
be excluded from humanitv and connected 
with brutes, an exclusion still more injurious 
to him than any extravagance of which he 
could be guilty; and to remedy the smaller 
evil bv the greater would be absurd. Tf, 
however, in laying an inhibition upon a free 
man who is sane and adult any general evil 
be remedied (such as in disqualifying an 
unskilful physician, "or a profligate magis- 
trate, ora mendicant imposter), the inhibi- 
tion is lawful (according to what is reported 
from Haneefa), since in this instance the 
smaller evil is used to remedy the greater, 
which is just and reasonable. With respect 
to the argument for inhibition uvon a prodi- 
gal, from the circumstance of his not being 
entrusted with his own property, it ts not 
admitted, since inhibition is a still greater 
hardship upon him than withholding his 
property; for the legalitv of the smaller 
hardshin does not prove the greater hard- 
ship to be legal. Inthe same manner, also, 
the analoev adduced between a prodigal 
and an infant is not admitted, since an 


infant is incapable of pursuing his own 
advantage, whereas a prodigal is capable 
of so doing. Resides, although in subject- 


ing the prodigal to inhibition his interest 
and advantage be consulted. still, however, 
the Law exhihitsin one oarticular a tender- 
ness towards hira, by enabling him to *pursue 
his own advantage, which he acts contrary 
to only from the vice or folly of his dis- 
position. In withholding his property from 
him, moreover. there is one particular ad- 
vantage: for the dissination of property 
bv extravagance chieflv consists in making 
idle and unnecessary donations; and as_ his 
making these must depend unon the property 
being in his hands, there is therefore an 
evident advantage in detaining it from him. 
Mav he imnosed hv one magistrate and 
removed hy another.—IF a magistrate lay an 
inhibition upon a prodigal, and the matter 
be referred to another magistrate, and he 
annul the inhibition, and leave the prodigal 
at full liberty. it is lawful ; for the inhibition 
imposed by the former magistrate is merely 
an opinion [Fitwa], not a decree, since to a 
judical decree a plaintiff and a defendant 
are requisite, and those do not exist in the 
present instance. Besides, if the act of the 
magistrate, in thus imposing an inhibition, 
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be considered as a decree, there isa diffe- 
rence concerning its being actually such, as 
Haneefa is not of this opinion. It is, how- 
ever, incumbent upon the second magistrate, 
in this instance, to maintain the virtue of 
the sentence [of inhibition]. in order that it 
may continue in force :—and accordingly, if 
the prodigal perform any act after inhibitton, 
and the act in question be referred to the magis- 
trate who imposed the inhibition (or to any 
other), and this magistrate issue a decree an- 
nulling such act, and again the matter be 
referred to another magistrate, he is bound 
to uphold and adhere to the sentence of the 
first magistrate, and not to annul it; for as 
the first or other magistrate, upon the matter 
being referred to them, had confirmed and 
subscribed to the sentence of inhibition, it 
cannot afterwards be reversed. 

The property of a prodigal youth must be 
withheld from him until he attain twenty-five 
years of age.—HaNeera has delivered it as 
his opinion, that if an infant be a prodiga! 
atthe time of his attaining maturity, his 
property must not be delivered to him until 
he be twenty-five years of age (still, how- 
ever, if he should perform any act with 
respect to his property prior to that perioc, 
it takes effect, since, according to Haneefa, 
prodigals are not hable to inhibition) :—but 
upon completing his twenty-fifth year, his 
property must be delivered to him, although 
his discretion should not be ascertained. 
The two disciples maintain that his property 
must not be delivered to him until such 
time as his discretion be fully known ; and 
that in the interim all acts performed by 
him are invalid; for as mental imbecility is 
the occasion of the obstacle to his power of 
action, it follows that the obstacle continues 
as long as the occasion of it remains ;—as in 
the case of an infant, who remains subject 
to inhibition during the continuance of his 
infancy. The argument of Haneefa is that, 
withholding to property from the person in 
question is intended to operate merely as 
instruction, or as a species of discipline ; and 
it is most probable that a person, after attain- 
ing the age mentioned, will not be disposed 
to receive instruction, since it frequently 
happens, that a man arrived at those years 
is a grandfather, his son having a son born 
to him: hence in withholding his property 
there is no advantage whatever, since the 
view in withholding it is to make him sub- 
mit to instruction, which upon his attaining 
the age mentioned can no longer be answered; 
—and it is therefore indispensable that his 
property be delivered to him. Besides, the 
reason for withholding his property from the 
person in question after he has attained 
maturity, is in consideration of the vestiges 
or remaining impressions of infancy ;—and 
as these continue only in the beginning of 
maturity, and are terminated by time, it 
follows that upon a time passing sufficient 
for this purpose, his property must be deli- 
vered to him ;—whence Haneefa maintains 
that if an infant be discrent at the time of 


his majority, and afterwards become pro- 
digal, still his property must be delivered to 
him, since the prodigality, in this instance, 
cannot be regarded as a vestige of infancy. 
It isto be observed that as according to 
the tenets of the two disciples, an inhibition 
upon the prodigal in question is valid, it 
follows that a sale concluded by him is of no 
effect, in order that the advantage proposed 
in the inhibition may be obtained. 1f, how- 
ever, the sale be deemed advisable, the 
magistrate must give his assent toit; be- 
cause here the sale possesses all the essentials 
of sale, being suspended in its effect merely 
for the advantage of the prodigal, and from 
a regard to his interest, and as the magis- 
trate ts appointed his office for the pur- 
pose of watching over and consulting the 
interest of the individual, it is therefore re- 
quisite that he examine whether the sale be 
advisable, in the same manner as it is his 
duty to investigate into a sale made by an 
infant who intends and is acquainted with 
the nature of sale. 

Buta sale concluded by him after ma- 
turity, and before inhibition, is valid. —If the 
prodigal, considered in the preceding ex- 
ample, conclude a sale before any inhibition 
has been laid upon him by the magistrate 
such sale is valid, according to Aboo Yoosaf, 
since (agreably to his tenets) to render the 
acts of the prodigal invalid, it is requisite 
that the magistrate lay an inhibition upon 
him, in order that inhibition may be fully 
established. According to Mohammed, on the 
contrary, the sale in question 1s urlawful, 
since (agreeably to his tenets) the prodigal 
isin fact under inhibition after majority, 
as the cause of inhibition, namely prodi- 
gality, stands in the place of infancy. The 
same difference of opinion obtains concern- 
ing an infant who if discreet at the time of 
attaining majority and afterwards becomes 
prodigal. 

And he may grant manumission.—Ir the 
prodigal in question emancipate his slave, it 
is valid and effectual, and the slave becomes 
free, according to the two disciples ; whereas 
according to Shafei it is not effectual. In 
short, it isa rule with the two disciples that 
every act liable to be affected by jesting is 
also liable to be affected by inhibition, as 
(on the contrary) any act not affected by 
jesting is not affected by inhibition ; fora 
prodigal is, in effect, a jaster, inasmuch as 
the words of a jester, spoken to an unwise or 
absurd effect, proceed from mere passion or 
waywardness, not from a want of under- 
standing, and the same also of a prodigal ; 
and as manumission is one of those things 
not affected by jesting, but valid even when 
spoken in jest, so in the same manner manu- 
mission pronounced but a prodigal is valid. 
With Shafei, on the contrary, it is a rule 
that inhibition in consequence of prodi- 
gality is ineffect the same as inhibition in 
consequence of servitude (whence it 1s that 
after inhibition in consequence of prodi- 
gality no act whatever of the prodigal is valid 
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except divorce, which is effectual in the 
Same manner as divorce pronounced by a 
slave) ; and as manumission by a slave is 
invalid, so in the same manner is manumis- 
sion by a prodigal. It is to be observed that 
as, according to the two discipies, a manu- 
mission pronounced by the prodigal is valid, 
the slave therefore owes to his master (the 
prodigal) emancipatory labour the amount 
ofhis whole value ; because inhibition is 
laid upon the master with a view to his inte- 
rest and advantage ; and as the preservation 
of his interest by a rejection of the manu- 
mission itself is impossible it must therefore 
be rejected so far as ta subject the slave to 
emancipatory labour for his full value ; in 
the same manner as holds in the case of 
inhibition with respect to a dying person 
for ifa dying person emancipate his slave, 
he [the slave] must perform emancipatory 
labour on behalf of the creditors, where the 
person was involved in debt : or on behalf of 
the heirs, for two thirds of his value, where 
he died free from debt. It is elsewhere 
recorded, from Mohammed, that emancipa- 
tory labour is not incumbent upon the slave 
thus emancipated by his master, being a 
prodigal ; for, if it were due from him, it 
could only be so on behalf of the emanci- 
pator ; and the Law does not authorize the 
obligation of emancipatory labour on behalf 
of the emancipator, but of others. 

Or Tadbeer.—Ir the prodigal in question 
constitute his slave a Modabbir, it is lawful ; 
because Tadbeer gives a title to manumis- 
sion : and as actual manumission, proceed- 
ing from a prodigal, is valid, that which 
merely entitles to it is certainly valid.— 
Emancipatory Jabour, however, is not in- 
cumbent upon the Moodabbir during the 
prodigal’s life, since he still continue his 
property. But if the prodigal die, without 
discretion having been ascertained in him, 
the Modabbir is in that case to perform 
emancipatory labour [to the prodigal’s heirs 
or creditors, as the case may be], for the 
value he bore as a Modabbir: because he 
becomes free upon his master’s decease, at 
which time he is a Modabbir, and the case is 
therefore the same as if the master had first 
constituted him a Modabbir, and then eman- 
cipated him. 

Or claim a child born if his female slave. 
—Ir the prodigal’s female slave bring forth 
achild and he claim it, the parentage is 
established in him, and the child is free, and 
the mother becomes his Am-Walid ; for as 
the prodigal has occasion to make the claim 
. In question, with a view to posterity, he is 
therefore accounted a discreet person with 
respect to the claim offspring advanced 
by him. 

Or create his female slave Am-Walid, 
independent of such claim.—IF the pro- 
digal’s female slave be not in possession of 
any child, and the prodigal avow her to be 
his Am- Walid, she accordingly becomes his 
Am-Walid, to this effect that he has it not 
in his power to sell her. If, however, the 
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prodigal die, she must perform emanci- 
patory labour [to his heirs or or) for 
her whoie value ; because his avowal of her 
being Am-Walidis the same as his acknow- 
ledgment of her being free, since the child, 
which would be an evidence of her freedom, 
does not exist in this case; and as, if he had 
declared her to be free, she would owe eman- 
cipatory labour, so likewise in the present 
instance. It is otherwise, in the example 
before stated (where the child is supposed to 
be existing), since in that case an evidence 
exists of the slave being free. Analogous to 
this example is the instance of a dying per- 
son laying claim to a child born of his female 
slave ; forin that case also the same rules 
prevail. 

He may also marry.—IF the prodigal here 
treated of marry any woman, such marriage 
is legal and valid ; because jesting has no 
effect in materimony ; and also, because mar- 
riage is one of his original indispensable 
wants If; also, he specify any dower, it is 
validto the amount of the woman’s proper 
dower, as that is one of the pertinents of 
marriage ; but any thing beyond the proper 
dower is null, since for that there is no occa- 
sion, it being binding only in consequence 
of specification, which in this instance is no 
way advantageous to the prodigal :—the ex- 
cess, therefore, is invalid, in the same manner 
as where person affected with a mortal 
disease marries, and specifies a dower greater 
than the proper dower. If, also, he divorce 
his wife before consummation an half dower 
is due to the woman from his property, as 
his specification of a dower is valid tothe 
amount of the proper dower. In the same 
manner also, if he marry four wives, ora 
new wife every day, it is valid, for the 
reasons above specified. 

Out of his property is paid Zakat ; and 
also maintenance to his parents, children, 
&¢,—ZakatT is levied upon the property of 
the prodigal in question, as Zakat is incum- 
bent upon him In the same manner also, 
substance is provided to his parents and 
children, his wife or wives, and all relations 
who have a claim upon him for main- 
tenance: because the preservation of his 
wife and children is among his essential 
wants, and maintenance is due to his rela- 
tions by right of affinity; and no person's 
right is annulled by his prodigality. It is 
to be observed that it is the Kazee’s duty to 
give the amount or proportion of Zakat into 
the prodigal’s hands, in order to his ex- 
pending it upon the proper objects of Zakat ; 
for as Zakat is a matter of piety, intention 
is therefore requisite in the payment of it. 
The Kazee must, however, depute one of 
his Ameens to see that the Zakat be applied 
to its proper objects :—and in the case of 
maintenance to relations, he must pay the 
necessary sum into the Ameen’s hands, that 
he may distribute the same among those 
entitled to maintenance; for as this duty is 
nota matter of piety, the intention of the 
donor is not requisite in the fulfilment of it. 
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It is otherwise where the prodigal swears, or 
makes a votive engagement, or pronounces a 
Zihar upon his wife ; for in these cases he 
does not forfeit any property, but has only 
to perforn an expiation for his oath, vow, or 
Zıhar, by fasting, this expiation being in- 
curred by his own act; and therefore if his 
performance of expiation by a payment o 
property were required, he would be allowed 
himself to exrend his property to the degree 
n-cessary :—but it is not so where any thing 
is due from him not incurred by his own act, 
such as Zakat, and so forth. 
He cannot be prevented from performing 
pilgrimage.—Ir the prodigal be desirous of 
performing the ordained pilgrimage, he must : 
not be prevented, since this is a matter . 
rendered incumbent upon him by acom- : 
mandment of Gop, inilependent of an act | 
on his part. The Kazee must not, however, 
entrust to him the sum requisite for his | 
travelling expenses, but must lodge it in 
the hands of some trusty person among the 
pilgrims, to provide him a maintenance out 
of it upon the journey; for otherwise he 
would throw it away, or expend it on some- 
thing not relating to pilgrimage.—In_ the | 
same manner also, if the prodigal be desirous | 
of performing the Amrit,* he must not be | 
prevented ; for as concerning the obligation | 
ofthat there is a difference of ye | 
I 


caution dictates that no obstruction be of- 
fered to the observance of it.—'n the same 
manner also, if he be desirous of perfoming 
a Kiran,t he must not be prevented since 
by Kiran is understood the perfomance of 
Amrit and pilgrimage] in one journey ; and 
as he is not prevented from performing those 
separately, it follows that he is not to be 
prevented from performing the whole in one 
journey. 
His bequests (to pious purposes) hold good 
—Ir the prodigal fall sick, and make a 
variety of bequests to pious and charitable 
purposes, they hold good to the amount ofa 
third of his whole property ; for rendering 
them valid is advantageous to him, since | 
when the bequests take effect he has no 
longer any occasion for the property ; and 
those bequests are used asa mean either of 


ee: 


*This is also pronounced Omara. It 
applies to certain ceremonies used by the 
pilgrims at Mecca, namely, compassing the 
Kaba, or temple, seven times, and running 
between Siffa Mirwa, waich must be per- 
formed before the visitation to the temple : 
but concerning the necessity of those obser- 
vances there isa difference of opinion among 
the Mussulmen doctors 

tKiran signifies performing the cere- 
menies of pilgrimage in company with 
others. 

TAs the Amrit is not regarded as an 
easential part of pilgrimage, that and the 
visitation to the temple (properly termed the 
pilgrimage) are considered under different 
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manifesting the testator’s gratitude to Gop, 
or of acquiring merit in his sight. 

There is no inhibition upon a Fasik.— 
Our doctors are of opi ion that no inhibi- 
tion is to be imposed on a reprobate [Fasik] 
with resp:ct to his property, provided he be 
endowed with discretion ;—and original or 
supervenient depravity of manners are alike 
as far as regirds this rule. Shafei main- 
tains that inhibition is to be imposed upon a 
person of this description as a punishment, 
in the same manner as on a pro ligal ; whence 
it is that (according to him) an unjust person 
is incapable of exercising jurisdiction or 
bearing evidence. —The arguments of our 
doctors upon this point are twofold. First 
the word of Gop, in the Koran, says, 
WHENEVER YE PERCEIVE THEM TO BE 
DISCREPT, DELIVER TO THEM THEIR PRO- 
PERTY ;''—-and the reprobate, inthe case in 
question, is supposed to be cliscreet with 
regard to the expenditure of his property. 
SECONDLY, a reprobate (according to our 
doctors) is competent to exercise authority, 
as being a Mus-ulmin, and is consequently 
empowered to act with regard to his own 
property, 

Penple are liable to inhibition from care- 
lessness in their affairs. -Tue two disciples 
allege that the Kazee 1s at liberty to lay an 
inhibition upon pers.1s on account of care- 
lessness or neglect in their concerns, although 
they be not prodigi. Their argument is 
that an inhibition imposed upon a person of 
this description is advantageous to him. 
Shafei concurs with the two disciples in this 
opinion. 

Sect on. 


Of the Time of attaining Puberty 


Tae puberty of a boy is established by cir- 
cumstances, or upon his attaining eighteen 
years of age ;—und that of a girl, by cir- 
cumstances, or upon her attaining seventeen 
years of age.—Tne pub:rty of a boy is 
established by his becoming subject to no- 
turnal emission, his impregnating a woman, 
or emitting in the act of coition ; and if none 
of these be known to exist, his puberty is 
not established, until he have completed 
his eighteenth year.—The puberty of a girl 
is established by menstruation, nocturnal 
emission, or pregnancy ; and if none of these 
have taken place, her puberty is established 
on the completion of her seventeenth year 
What is here advanced is according to 
Haneefa. The two disciples maintain that 
uponeither a boy or girl completing the 
fifteenth year they are to b> declared adult ; 
there is also one report of Haneefa to the 
same effect ; and Shafei concurs in this 
opinion.—It is also reported, from Haneefa, 
that to establish the puberty of a boy nine- 
teen years are required.—Some, however ; 
ohserve that by this is to be understood 


mane o am, 


*Puberty and majority are, in the Mussul- 
man law, ope and the same. 
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merely the completion of eighteen years and 
the commencement of the nineteenth ; and 
consequently, that this report perfectly 
accords with the other. Some, again, affirm 
that this is not the sense in which the last 
report is to be received ; for there have been 
other opinions reported from Haneefa on this 
point, different from that first recited as 
above ; because some authorities expressly 
say that (according to him) the puberty of a 
boy is not counted by years until he shall 
have completed his nineteenth year. It is 
to be observed that the earliest period of 
puberty, with respect to a hoy, is twelve 
years, and with respect to a girl, nine years. 
Their declaration of their own puberty, at 
a proven’: season, must be credited —W nEN 
a boy or girl approaches the age of pub>-rty, 
and they declare themselves adult, their 
declaration must be credited, and = they 
become subject to all the rules afhecting 
adults ; because the attainment of puberty 
is a matter which can only be ascertained by 
their testimony; and consequently, when 
they notify it, their notification must be 
credited, in the same manner as the declara- 
tion of a woman with respect to her courses. 


CHAPTER III. 
OF INHIBITION ON ACCOUNT OF DEBT. 
liable to 


A debtor is not inhibition — 
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Haneezra is of opinion that no person can be , 


laid under inhibition on account of debt. If, 
therefore, a debt be proved against any p>-r- 
son, and the creditors require the Kazee to 
imprison him and lay him under inhibition, 
still the Kazee must not do the latter ; be- 
cause as laying him under inhibition isa 
destruction or suspension his competency, 
itis not therefore allowable for the remedy 
or removal of a particular injury. 

Nor can his property be made the subject 
of any transaction.—IrFr, also, the debtor be 
possessed of property, still the Kazee is not 
at liberty to perform any act with it,* as 
this would be a species of inhibition, and his 
thus acting with the property would, more- 
over, be an act of conversion without the 
assent of the proprietor, and consequently 
null, according to both the Koran and the 
Sonna. 

But he may be imprisoned.—It is, how- 
ever, requisite that the magistrate imprison 
the debtor, and hold him in durance, until 
such time as he sell his property for the 
discharge of his debts, and the rendering of 
justice. The two disciples say, that if the 


hibition upon their insolvent debtor, 
requisite that he impose an inhibition upon 
him accordingly, and prevent him from 


ea 


*That is, to purchase, or sell with it, &c. 
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selling, or transacting, or making acknow- 
ledgments, in order that his creditors may 
not sustain an injury ; because restriction is 
imposed upon a prodigal only out of a regard 
for his interest ; and in imposing the same 
upon a debtor a regard is manifested to the 
interest of his creditors ; for if an inhibition 
upon him were not authorized, it is not im- 
probable that he might act collusively, or, 
in other words, might declare that "the 
property in his possession belong toa par- 
ticular person,’’ notwithstanding it actually 
belongs to himself and not to the other, his 
declaration being made merely with a view 
that the property might not go to his credi- 
tors,—whence the sight of the creditors 
would be defeated.—(It is to be remarked, 
that what the two disciples say of an inhibi- 
tion being laid upon the debtor with respect to 
sale, applies only to the sale of anything for 
a price short of its real value ; as the right of 
the creditors is not injured by his selling an 
article for an adequate price. Besides, the 
prohibition of the sale exists only on account 
of the creditors right ; and as their right is 
not annulled by such a sale, he need not be 
prohibited from concluding it)-—It is also 
lawful (according to the two disciples) for the 
Kazee to sell the debtor’s property, where he 
himself declines so doing, and to divide the 
price of it among the creditors in proportion 
to their respective claims ; because it is 
incumbent upon the debtor to sell his pro- 
perty for the payment of his debt ; and 
consequently, upon his declining so to do, 
the Kazee is his substitute for that purpose, 
in the same manner as a Kazee is the sub- 
stitute of the hushand for pronouncing a 


_ separation between him and his wife, where 


he is an eunuch, or impotent. The argument 
adduced by our doctors on behalf of Haneefa, 
and in reply to the two disciples, is that 
collusion is a matter of uncertanitv. And 
with respect to sale, it is not to be par- 
ticularly appointed for the payment of debts, 
since it is in the debtor’s power to discharge 
what he owes by various other means, such 
as borrowing or begging; whence it is not 
lawful for the Kazee to appoint a sale. It is 
otherwise in the case of a hushand who is 
an eunuch or impotent, as in that instance 
separition is the appointed remedy. The 
dehtor. moreover, is not impisoned witha 
view to sale (as alleged by the two disciples), 
hut with a view to the payment of his debts, 
and to constrain him to adopt some method 
for the discharge of them —Besides, if it 
were lawful for the Kazee to set up the 
debtor’s property to sale, he could not law- 
fully have recourse to imprisonment, since 
that would be injurious both to the debtor 
and the creditors, as being vexatious to the 


: : y | former, and creatine a delay in the discharge 
creditors require the Kazee to impose an ın- | 


it is. 
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of the latter’s right, whence the imprisonment 
would not be sanctioned by the Law ;— 
whereas it is in fact strictly lawful. 


If he be possessed of money, of the same 
denomination as his debt, the Kazee may 
make payment with it; or, if the species be 
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different, he may sell it for this purpose.— 
Ir the debts owing by the debtor in question 
consist of dirms, and the property possessed 
by the debtor also consist of dirms, the Kazee 
may in this case discharge the demands upon 
him without his consent. Thisis a point in 
which all our doctors coincide: for as the 
creditor is here at liberty to take his right 
without the debtor’s consent, it follows that 
the Kazee is at liberty to assist him in the 
recovery of it. If, on the contrary, the debt 
consist of dirms; and the property in the 
debtor’s hands be deenars, or vice versa, the 
Kazee is in this case empowered to s°ll such 
proverty for payment of the debt. This is 
according to Haneefa, and proceeds upon 
a favourable construction —Analogy would 
suggest that the Kazee is not at liberty to 
sell the property in this instance, in the 
same manner as he is not at liberty to sell 
the debtor’s household goods, or other effects. 

he reason, however, for a more favourable 
construction of the Law, in this particuiar, is 
that dirms and deenars are both alike with 
regard to their constituting price and repre- 
senting property, as, on the other hand, they 
differ from each other with regard to appear- 
ance: hence, because of their similarity in 
the one shape, rhe Kazee is empowered to act 
with respect to them; and because of their 
dissimilarity in the other shape, the creditor 
isnot at liberty to take them without the 
debtor’s consent. It is otherwise with respect 
to goods and effects, since those are objects 
of desire and use, both in appearance and 
reality, whereas dirms and deenars are mereby 
a means of obtaining such objects. 

Rule in selling off a debtor’s property:—In 
discharging debts, that part of the debtor's 
property which consists of money® is first 
disposed of. then his effects and household 
furniture; and last of all his houses and 
lands; for in this mode of adjustment a 
regard is paid to the ease and convenience of 
both parties. The debtor’s clothes, also, 
must be sold, excepting only one suit, which 
is sufficient to answer necessity. Some, how- 
ever, say that two suits must be left with the 
debtor, one suit being in use whilst the other 
is washing. 

Acknowledgments by a debtor are not 
binding on him until his debts be paid.—Ir a 
debtor make an acknowledgment whilst under 
inhibition, tsuch acknowledgment is not bind- 
ing upon him until he shall have satisfied 
his creditors; for as their right was first con- 
nected with his property, heis therefore not 
at libertv toannul it by an acknowledgment 
in behalf of any other person. It would he 
otherwise supposing the debtor to destroy a 
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* Arab. Nakd, which literally signifies 
cash, but in thisplace comprehends all sorts 
of property which come under the denomi- 
nation of Mal, as opposed to Rakht and 
Matta [goods and effects]. 

+ Proceeding on the idea of the two disci- 
ples, that ‘‘he may be put under inhibition.” 


person’s property; for in that case he would 
be responsib'e; and the owner of tẹe prop.rty 
so destoryed would come in upon an equal 
footing with the other creditors, as the de- 
struction of property is a sensible and per- 
ceptible circumstance, and therefore cannot 
possibly be set aside. If, also, the debtor 
acquire or obtain property after inhibition, 
his acknowledgment, as above, takes effect 
with respect to such property ; because the 
right of the former creditors is nct connected 
with this property, it not existing at the 
time of inhibition. 

A debtor (being por) gets a subsistence out 
of his property: and also his wives, children, 
and uterine kindred.—A suBStSsTENCE must 
be paid to the debtor out of his property 
(provided he be in poverty), and also to his 
wives, infant children, and uterine kindred; 
because his indisp-nsable wants precede the 
right of his creditors; and also because; a3 
the maintenance of his wife, &c,, is their 
right, it cannot be annulled by inhibition, 
whence it is that if he were to marry, his 
wife comes in upon an equal foot ng with his 
other creditors, to the amount of her proper 
dower. 

A debtor, on pleading poverty, is in- 
prisoned —Ir the debtor be not possessed of 
any known proporty, and the creditors re- 
quire the Kazee to imprison him, he at the 
same time de:laring tpat ‘‘ he has nothing,” 
the Kazee must in this case imprison him on 
account of such debts as he may have in- 
curred by contracts such as a dower, or an 
obligation undertaken by his becoming bail 
for property.—(Those cases have been already 
discussed at large in treating of the duties 
of the Kazee, and therefore a repetition in- 
this place is unnecessary.) 

General rules with respect tohim whilst in 
prison.—IF the debtor who pleads poverty, 
as above, fall sick in prison, he is never- 
theless continued in durance, provided he 
have an attendant to wait upon him and ad- 
minister medicine to him:—but if he have 
no such attendant he must in that case be 
liberated from confinement, lest he perish. 
If he be an artisan, he must be prevented 
from follow:ng his trade and must not be 
suffered to do any work, in order that, from 
distress, he may be compelled to pay his 
debts.*—This is approved. If he be possessed 
of a female slave, under such circumstances 
as that he may corabit with her,t he must 
not be prevented from so doing; since carna 
connexion is required to satisfy a man’s 
appetite in the same manner as eating or 
drinking; and he therefore must not be pre- 
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* This, at first sight, does not appear con 
sistent with the tenderness exhibited towarde 
a debtor in other instances. It is to be 
recollected, however, that the debtor in 
question is imprisoned on suspicion of his 
being possessed of property, which he denies. 

t That is, under such circumstances as 
make her lawful to him. 


532 k 
C a a ie te ea eee 


vented from indulging himself in this, any 
more than from eating or drinking 

After liberating, the creditors are at liberty 
to pursue him.—Upon his being liberated 
from prison,* the creditors must not be ob- 
structed in enforcing their claims against him, 
but are at liberty to pursue him ft They 
must not, however, prevent him from trans- 
acting business or travelling. The reason of 
this is that the Prophet has said, ‘‘ the pro- 
prietor of a right has a hand and a tongue.” 
meaning, by the hand, the power of pursuing, 
and by the tongue, the power of demanding 
the right. The creditors are also at liberty, 
in this case, to take the excess{ of the 
debtor’s earnings, and divide it among them- 
selves in proportion to their respective claims; 
for as their right is equal with regard to 
power, attention must be paid equally to that 
of each. The two disciples maintain that 
upon the Kazee declaring the debtor's poverty 
[insolvency] the creditors must be obstructed 
(that is, must be prevented from pursuing 
the debtor), unless they adduce evidence to 
prove his being possessed of property; for 
as (according to them) the Kazee’s decree of 
poverty on behalf of the debtors is valid, his 
inability to discharge his debts is there by 
fully established, and this being the case, he 
is entitled to an indulgence until he may 
acquire property, and thereby become sol- 
vent. According ʻo Haneefa, on the con- 
trary, the Kazee’s decree of poverty on 
behalf of the debtor is not valid; because 
property comes in the morning and goes in 
the evening. Besides, as witnesses po-sess 
a knowledge of property only with regard 
to appearance, evidence therefore, although 
it be proof sufficient to release the debtor 


from prison, is yet not proof sufficient to | 


annul the right of the creditors, that is, 
their title to pursue the debtor. With re- 
spect to the exception stated in relating the 
opinion of the two disciples, that ‘' the 
creditors must not be obstructed unless they 
adduce evidence to prove the debtor's being 
possessed of property,” it is an argument 
that evidence of wealth has a preference 
over evidence of poverty: because the for- 
mer tends to prove new matter, since the 
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debtor from transaction business; or travel- 
ling,’’ it is an argument that the creditor iS 
at liberty to pursue the debtor by accompany- 
ing him wherever he goes, but not by fixing 
him in any particular place; for this would 
be imprisonment. If, also, the debtor go 
into his house upon any business, the credi- 
tor is not at liberty to enter with him, but 
must stand at the door until he come forth; 
because men stand in need of some private 
and secluded place. 

_ And have an option, if he prefer continuing 
in prison —Ir a debtor be desirous of con- 
tinuing in prison, and his creditor be rather 
desirous of holding him in pursuit, regard is 
paid to the option of the creditor, as that is 
the most effectual towards obtaining thz 
desired end since he, itis to be supposed, 
will adopt such measures as may distress the 
debtor, and thus compel him to do justice. If, 
however, the Kazee perceive that the debtor 
is subjected to any particular injury (from 
the creditor in the exercise of the right of 
pursuing, as, for instance, not permitting 
him to enter his own house), in this case he 
[the Kazee] must imprison him [the debtor ] 
in order to repel such injury. 

A mala creditor cannot pursue his female 
debtor.—IF the debtor be a woman, and the 
creditor a man, the creditor must not be suf- 
fered to pursue her, since if this were ad- 
mitted, it would induce the retirement of a 
man with a strange woman. The creditor, 
however, is at liberty to depute a confidential 
female to attend the debtor in the exercise of 
his right. 

Case of a purchased article being in the 
debtor’s hands upon his failure—ir a debtor 
become poor* having at the same time in 
his hands effects purchased from a particular 


' person, this person, in recovering the price 
of such effects, is upon an equal footing with 


possession or acquisition of wealth is super- | 


venient, whereas indigence is original. With 
respect, on the other hand, to what has been 
said, in speaking of the right of pursuing, 
&c., that creditors ‘‘ must not prevent the 


*In consequence of the Kazee passing a 
decree of insolvency in his behalf. 

+ Arab. Molavimat, meaning a continual 
personal attendance upon or watch over him. 
This is acustomary mode of proceeding, with 
respect to debtors, among all Mussulmans, 
and is termed, in Persia and Hindostan, 
Nazr-band; which may be rendered holding 
in sight. 

t Meaning any balance which may remain 
after the maintenance of the debtor and his 
family. 


the other creditors. Shafei maintains that 
in this case it is the duty of the Kazee to 
lay an inhibition upon the purchaser, pro- 
vided the seller require him so to do; and 
then that the seller has it at his option to 
dissolve the sale; for the purchaser has 
become incapable of paying the price; and 
this occasions a right of dissolution, in the 
same manner as the inability of the seller 
to deliver the article sold. The ground of 
this is that sale is a contract of exchange, 
which requires perfect equality :—in the 
same manner as a contract of Sillim; in 
other words, if the person who receives the 
advance, in a contract of Sillim, be incarable 
of delivering the article advanced for (from 
its not being procurable, for instance), the 
advancer has it at his option either to wait 
until the other may procure the article, or 
to dissolve the contract and take back 
what he had advanced; and so likewise in 
the present instance. The argument of our 
doctors is that poverty occasions an inability 
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© This, in effect, signifies the same as 
failing or becoming bankrupt. 
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to make a specific delivery.* In the case 
in question, however, the purchaser 1s not 
under any obligation to make a specific 
delivery, but merely to make a delivery of 
the price [of the article purchased], which 
isa debt upon him. Hence the seller is not 
endowed witha right of dissolution 1n con- 
sequence of the purchaser’s inability to 
make such specific delivery. 

QOsyjection.—If debt in general be obliga- 
tory upon the purchaser, and not a particular 
substance, it would follow that the purchaser 
is not discharged of the demand by his giving 
money, and the seller taking possession of 
it, since substance is different from debt. | 

Repty.—By the seller taking possession 
of the particular money, a substitution 1s 
established between this substance and the 
debt owing by the purchaser ; and as this 1$ 
the original object in paying debts, regard 
must therefore be had to it, unless that be 
impossib!e, which however is not the case in 
the example here considered.—It is other- 
wise in a contract of Sillim; for there no 
regard can be paid to substitution, as it 
cannot there be admitted ;—whence it 1s 
that, in contracts of Sillim, the sustance, 
or particular sum taken possession of, is 
accounted to be, in effect, the thing for 
which the advance is made, and which re- 
mains a debt upon the person who receives 
such sum. 


BOOK XXVI. 
OF MAZOONS, OR LICENSED SLAVES. 


| This has been omitted for the same reason 
as Book V.] 


BOOK XXXVII. 
OF GHAZB, OR USURPATION. 


Definition of the term.—Guazs, in its 
literal sense, means the forcibly taking a 
thing from another. Inthe language of the 
LAW it signifies the taking of the property 
of another, which is valuable and sacred, 
without the consent of the proprietor, in 
such a manner as to destroy the proprietor’s 
possession of ıt. 

Acts by which usurpation is established.— 
WHENCE it is that usurpation is established 
by exacting service from the slave of another, 
or by putting a burden upon the quadruped 
of another ; but not by sitting upon the 


*Arab. Ain, meaning (in this place) the 
particular sum of money owing to the seller. 
it is proper here to observe that the Arabian 
lawyers make an essential distinction be- 
tween debt and substance, the former being 
considered as merely ideal, until it be rea- 
lized. 
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carpet of another; because by the use of 
the slave of another, and by loading the 
quadruped of another, the possession of the 
proprietor is destroyed ; whereas by sitting 
upon the carpet of another the possession of 
the proprietor is not destroyed. 

A wilful usurper isan offender.—It is to 
be observed that if any person knowingly 
and wilfully usurp the property of another, 
he is held in law to bean offender, and be- 
comes responsible for a compensation. If 
on the contrary, he should not have made 
the usurpation knowingly and wilfully (as 
where a person destroys property on the 
supposition of its belonging to himself, and 
it afterwards proves the right of another), 
he isin that case also liable for a compen- 
sation, because a compensation is the right 
of man; but heis not an offender, as his 
erroneous offence is cancelled. 

The usurper of an article of the class of 
similars is responsible fora simi] ar, if it be 
destroyed in his possession.—If a person 
usurp any thing of the class of asimilars, 
such as articles estimable by weight, or by 
measurement of capacity, and of which the 
particulars are nearly equal, and it be after- 
wards destroyed in his possession, he is in 
that case responsible tothe proprietor fora 
similar ; because Gop hasso ordained in the 
Koran ; and also, because the giving of a 
similar in return is the justest method, since 
aregard is thereby shown both tothe genus 
and the su stance, and consequently the 
injury to the proprietor is thereby removed 
in the most eligible manner. If, however, 
the usurper be not able to give a similar, 
because of no similar being to be found, he 
in that case becomes responsible for the value 
which the article bears at the time of the 
suit or contention. This is according to 
Haneefa. Aboo Yoosaf maintains that he 
becomes responsible fot the value the thing 
bore upon the day of usurpation. Mohammed, 
on the other hand, has said that he becomes 
responsible for the value it bore upon the 
day when the similar was not to be found or 
procured. The reasoning of Aboo Yoosaf is, 
that whenever a similar became unattain- 
able, the thing then became the same as if 
it was not of the class of similars. Hence 
it is necessary to have regard tothe value 
onthe day of usurpation; because usurpa- 
tion being the cause which induces respon- 
sibility, it follows that the value onthe day 
of the establishment of the cause ought to 
be regarded. The reasoning of Mohammed 
is, that the usurper is responsible fora simi- 
lar ; and that, as this responsibility is after- 
wards referred to the value, for no other 
reason than that a similar is not to be found, 
it follows that regard isto be had to the 
value the article bore on that day.* The 


® Arab Yawm-al-Inkatta—Literally, the 
day of terminatian; meaning, the day on 
which the power of returning @ compensa- 
tion by a similar terminated. 
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reasoning of Haneefa is, that the respon- 
sibility is not referred to the value imme- 
diately upon the extinction of a similar, 
since the proprietor may, if he please, delay 
until a similar shall be found: but that the 
responsibility is referred to the valu merely 
on account of the decree of the Kazee; and 
that therefore the value on the day of con- 
tention (which isthe day of the decree of 
the Kazee) ought to be regarded. Itis other- 
wise with respect to a thing which is not of 
the class of similars ; because in such case 
the value is demanded fron the usurper in 
virtue of the original cause, nanely, the 
usurpation ; and therefore th: value it bore 
on the day of usurpation is to be regarded 

If the article be of the elass of non-sini- 
lars, he is responsible fur the value.—lr a 
person usurp any article of the class of non- 
similars (such as where the particulars are 
different, like household goods), he is in that 
case responsible for the value the article bore 
on the day of usurpation; for as ic is here 
impossible to preserve the right of the pro- 
prietor with respect to quality, it is there- 
fore necessary to preserve that right with 
respect to substance only,in order that the 
Injury to him may be done away in the 
utmost possible degree. (It is to be observed, 
that if a person usurp wheat in which there 
isa mixture of barley, he becomes than re- 
sponsible for the value, as that is of the class 
of non-similars ) 

The actual article usurped must be restored 
to the proprietor, if it be extant.—Itr is in- 
combent upon an usurper to restore the 
idential article usurped to the proprietor of 
it provided it be extant in his possession ; 
because the Prophet has said, * Itis incum- 
bent upon a person who takes athing from 
another to restore it to him ;’’ and also, “ It 
is not lawful for a person to take the goods 
of his brother in acy manner” (that is, 
neither in a familiar easy way, nor by vio- 
lence and contention) ; ‘‘and therefore, ifa 
person do take any thing, he must restore it 
to its owner :’’—and also, because the pro- 
prietor’s seisin or poss>ssion of his property 
be this shown right, which the usurper has 
destroyed, it is therefore incumbent on the 
usurper to restore the right the actual thing 
that is to say, to give back that is originally 
taken. This, moreover, is what is originally 
incumbent, agreeable to the opnion of most 
of the learned ; and the giving of the value 
to the proprietor is merely a cause of release 
from strife, inasmuch as it is defective ; 
whereas the perfection lies in the restoration 
of the actual thing. Some of the learned, 
whoever, have said that the original obliga 
tion is that of giving the value ; and that 
the restitution of the actual article is merely 
a cause of release. A result of this dis- 
agreement appears in the different deduc- 
tions arising from it; as where, for instance 
the Proprietor exempts the usipzr from the 
value, atatime when the actual thing is ex- 
tant in his possession; in which case, accord - 
ing to the latier opinion (above mentioned, 
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of some of the learned), the exemptio.r is 
valid ; whence if the article be destroyed in 
the possession of the usurper subsequent to 
the exemption, he dozs not (according to 
their tenets) becone responsible fora com- 
pensation : whereas, inthe opinion of most 
of the learned, he becomes responsible. 

In the place where it was usurped. —IT is 
to be observed that, according to the opinion 
of most of the learned, it is incumbent upon 
the usurper to restore the thing to the pro- 
prietor in the place where he had usurped it, 
because the value of things varies in dif- 
ferent places. 

And failing of this, the usurp2r must he 
imprisoned until he mike satisfaction.—Ir 
the usurper plead thit he has lost the 
article, the mazistrate must cause him to be 
imprisoned fora length of time sufficient to 
ascertain whether or not he has the thing in 
his possession, and must then enjoin him to 
give the value ofit. The reason of this is, 
because the original obligation is the restora- 
tion of the actual thing, and the circum- 
stance of the loss of it being merely an 
accident, is not credited, as itis contradicted 
by appearances : in the sam2 manner as 
wher2 a person who owes the price of goods 
pleads poverty, in which case he must be 
confined until the truth of his plea be ascer- 
tained.—-Whenever, therefore, it becomes 
known that the article usurped has really 
been lost in the possession of the usurper, 
the obligation to restore the actual thing is 
annulled, ani a compensation (that is, the 
value of the thing) becomes obligatory. 

Usurpation (so as to occasion responsibility) 
cannot take place but in moveable property.— 
Ir is further to be observed, that usurpation 
(so as to occasion responsibilitvi—takes place 
only with respect to moveables. such as a 
garment, or the like : for the destruction of 
the proprietor’s possession cannot otherwise 
be effected than by removal. If, therefore, 
a person should usurp land, and the land 
be destroyed in his possession (that is, be 
rendered useless by an inundation, or the 
like), the usurper is not responsible for it. 
This is the opinion of Haneefa and Aboo 
Yoosaf Mohammed alleges that the usurper 
is responsthle forthe land; and this is the 
first opinion of Aboo Yoo af, which has like- 
wise b'en adopted by Shafei. The argu- 
ments in favour of the latter opinion are, 
that the possession of the usurper is estab- 
lished with respect to th: land usurped, 
which occasivas a destruction of the pro- 
Prietor’s possession, since it is impossible 
that ore thinz canbe in the possession of 
two people at onz anl] the same time. —- 
Usurpition, therefore, which means the 
annihilation of the proprietor's possession, 
and the establish aznt of the  usurpers, 
exists in the cise of land: hence land is in 
this respect the same as moveable property 
and therefore the usurper of itis responsible 
for it; in the same manner as a denying 
trustee ; that is, ifa person deposit land in 
the hands of another, and that other after- 
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wards deny the deposit, in that case he 
becomes responsible for the land, and so also 
in the case in question. The arguments of 
Haneefa and Aboo Yoosaf are, that usurpa- 
tion is the establishment of the usurper’s 
possession by a destruction of that of the 
Proprietor, in such a manner that the cause 
of the establishment of the possession, and 
of the destruction of it, is the action of the 
usurper with respect to the thing usurped, 
such as the removal of it from one place to 
another. Now this is impracticable with 
respect to land or houses, because the pro- 
prietor’s possession of these cannot otherwise 
be destroyed than by driving him from them. 
But the driving away of the proprietor from 
his house (for instance) is not an action of the 
usurper with respect to the thing but with 
respect to the person of the proprietor, and 
therefore amounts to the same as if he were 
to remove the proprietor fromhis cattle. In 
the usurpation of moveables, on the con- 
trary, the removal is the action of the 
usurper operating with respect to the article; 
and this is usurpation. With respect to the 
case of a trustee who denies the deposit 
(adduced by Mohammed as being analogous 
to the case in question), it is not admitted to 
be such; but allowing that it were, it is 
answered that the necessity for a compensa- 
tion in that instance arises from the want of 
care which is manifested by the denial of 
the trustee. 

The usurper of a house is responsible for 
the furniture—AN usurper is responsible, 
according to all our doctors, for whatever 
he breaks of a house, either by his residence 
in it, or by his pulling it down, because that 
is wilful destruction, and compensation 
for fixed property is incurred by wilful 
destruction,—as where, for instance, a person 
removes the manure or water from land that 
being anact with respect to the substance 
of the land. 

But if he sell the house, and the pro- 
prietor have no witnesses, he is not respon- 
sible-—Ir a person usurp a house, sell it, 
and delver it to the purchaser, and after- 
wards acknowledge the usurpation, and the 
purchaser deny it; and there be no wit- 
nesses on the part of the proprietor to prove 
it, in this case there is a disagreement be- 
tween Haneefa and Aboo Yoosaf on one 
side. and Mohammed on the other; for, ac- 
cording to the two disciples the seller of 
the house is not responsible on account of 
the sale and delivery of it to the purchaser 
(contrary to the opinion of Mohammed) ; 
because sale and delivery to the purchaser is 
merely an usurpation on the part of the 
seller ; and usurpation of moveable property 
(according to tke two disciples) does not in- 
duce compensation 

A usurper of land is responsible for any 
damage occasioned by the cultivation of it.— 
Ir usurped land be damaged by the cultiva- 
tion of it, the usurper must compensate for 
the damage, since he has destroyed part of 
the land.—He must, moreover, deduct from 
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the pro luce of the land the amount of his 
stock, that is to say, the quantity of the 
seed sown, and also the amount he may have 
paid for the damage; and if any surplus 
should then remain, he must bestow it In 
charity. —The compiler of the Hedaya re- 
marks that this is according to Heneefa and 
Mohammed ; but that Aboo Yuosaf has said 
that it is not necessary to bestow the surplus 
in charity. Their arguments shall be re- 
cited at large hereafter. 

The usurper of a moveable is responsible 
forthe value in case of its destruction.— 
WueEN an article of usurped moveable pro- 
perty is destroyed in the possession of the 
usurper, whether by his act, or by the act of 
another, in either case he is responsible for 
the value of it:—according to those who 
holdthat the giving of the value is origi- 
nally incumbent, and the restitution of the 
actual thing a release, because the release- 
ment being here impracticable, the giving 
of the value which was originally due is 
therefore established ;—and also ac:ording 
to those who hold that the restitution of the 
actual thing is originally due and that the 
giving of the value is merely subordinate 
thereto; because the fulfilment of what is 
originally due being impracticable, in con- 
sequence of the destruction of the actual 
thing, the value of it is therefore due. 

If he himself render it defective he 1s 
responsible for such defect.—IrF an usuper 
should, with his own hands, render defective 
the thing he had usurped, he is in that case 
responsible for such deficiency; for as, in 
consequence of the usurpation, he is respon- 
sible for the thing usurped, in all its parts, 
it follows that whenever the restitution of 
any part of it becomes impracticable, the 
i of that part is due from him. 

But not for any depreciation it may have 
sustained in his hunds.—It is otherwise with 
respect to a diminution of the value by 
depreciation; since for that the usurper 1s 
not resposible, provided he restore the 
thing in the place of usurpation; because a 
diminution of the price arises from the 
diminution of desire on the part of the pur- 
chaser, and not fromthe ruin or destruction 
of any of the parts of the thing.—It is also 
otherwise with respect to things sold which 
become defective in the possession of the 
seller prior to his delivery of them; for he 
is not in thatcase under a necessity of 
compensation to the purchaser ; because re- 
sponsibility for the article of sale is a re- 
sponsibility involved in the contract ; and 
the subject of the contract is the actual 
wares, and not the qualities of them, With 
respect to usurpation, on the contrary, that 
is an act, and qualities are liable to be com- 
pensated for by an act, but not by a contract, 
as has been already demonstrat >de The author 
of the Hedaya has said that this case alludes 
to usurped articles which are not of an in- 
creasing nature; but that with respect to 
things of an increasing nature, a compensa- 
ti-n for the damage must not be taken along 
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with the actual restitution, as that would 
necessarily induce usury. 

The usurper of a slave, hiring him out to 
service, is responsible for any damage he 
may sustain, must and bestow the wages in 
charity.—lF a person usurp a slave and 
hire him out to work, and receive his wages, 
and the slave be thereby affected in his 
value, in that case (upon the principle laid 
down in the preceding examole) the usuper 
must compensate for the damage, and must 
bestow the whole of the wages in charity. 
The compiler of the Hedaya remarks that 
this is according to Haneefa and Mohamme:l; 
but that according to Aboo Yoosaf there is 
no necessity for his bestowing the wages in 
charity: and that the same disagreement 
subsists with respect to the case of a borrower 
hiring out the subject borrowed The 
reasoning of Abco Yoosaf is, that the profit 
in question has been acquired by the usurper 
upon his responsibility with respeit to the 
subject, and upon his own property: the 
former of which, namely responsibility, is 
evident : and so likewise his right of pro- 
perty ; because whatever is a subject of re- 
sponsibility becomes the property of the 
usurper, In consequence of his making com- 
pensation, by the way of transition. The 
reasoning of Haneefa and Mohammed is 
that the profit in question has been acquired 
by a cause in which baseness exists, namely, 
by an exertion over the propety of another ; 
and that such profit ought to be bestowed in 
charity ; because the cause (that is, the 
exertion over the property of another) is the 
trunk, and the profit so acquired is a branch 
from it ; and the qualities of the trunk, or 
original, communicate with the branches 
spring from it; whence a baseness_ exists 
in the profit also, as well as in the original. 
With regard to what Aboo Yoosaf alleges, 
that ‘‘whatever is a subject of responsibility 
becomes the property of the usurper. In 
consequence of his making compensation, by 
the way of transition,’’ it is answered that a 
right of property established merely by the 
way of transition is a defective right of pro- 
py and therefore baseness is n t removed 

y it. 

But if the slave be destroyed, the wages 
may by given in part of the compensation.— 
Ir, however, the slave be destroyed in the 
possession of the usurper, so as to make him 
liable for his complete value, he may in that 
case give the wages in payment of the com 
pensation, because the baseness which exists 
with regard to such wages is only on account 
of the right of the proprietor (whence, if 


they were paid to the proprietor, it would 
be lawful for him to receive and convert 
them to his own use): they may therefore 


be raid to him; and, in consequence of such 
payment, the baseness which would other- 
wise attach to them is removed. It is 
different where the usurper sells the slave, 
who is afterwards destroyed in the posses- 
sion of the purchaser, and is then proven 
to be the right of another, for which 
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purchaser pays a compensation, because in 
such case it is not lawful for the usurper to 
give the wages to the purchaser in payment 
of the price, since the baseness which exists 
in the wages is not on account of the right 
of the purchaser. Still, however, if the 
usurper in this case, be not possessed of 
any other property than the wages, he may 
then lawfuly give that to the purchaser in 
return for the price which he had taken 
from him, because under these circumstances 
the usurper stands in need of it, and he is 
therefore permitted to apply it to the answer- 
ing of his necessities lf, however, he should 
afterwards acquire other property, he must 
bestow from it in charity an amount equal to 
the wages, provided he was rich at the time 
he made use of the price he received from 
the purchaser: but if, on the contrary, he 
was at that time poor, he is not required to 
bestow any thing in charity 

All monied profits acquired by means | of 
usurped money must be bestowed in charity. 
—IFa person usurp one thousand dirms, 
and with those thousand purchase a_ female 
slave, whom he afterwards sells for two 
thousand, and then with these two thousand 
purchase another female slave, whom he 
again sells for three thousand, in that case the 
usurper must bestow in charity the whole of 
the profit namely, two thousand dirms This 
is according to Hancefa and Mohammed ; 
and the principle of it is, that whenever, 
either an usurper or a trustee perform any 
act with respect to the thing usurped, or the 
deposit, and thereby acquire profit, such 
profit (according to Haneefa and Mohammed) 
isnot lawful and sanctified to them; in 
opposition to the opinion of Aboo Yoosaf. 
The opinion of Haneefa and Mohammed, in 
this particular. with regard to a deposit, 18 
evident, since the property of it is not re- 
ferred toa period antecedent to the act of 
the trustee ; for, as the property cannot be 
proven from responsibility at that time ıt 
follows that the act of the trustee was not 
exerted upon his own property. It is to be 
observed, however, that what is here men- 
tioned of the opinion of Haneefa and Mo- 
hammed being evident with regard to a 
deposit, alludes to such deposits only as_con- 
sist of goods, and not of money; for if the 
deposit consist of money, and the trustee, 
at the time of purchasing the female slave 
say ‘I purchase her with this money 
(pointing to the identical money in deposit), 
and he accordingly discharge the price with 
that very money, in that case the profit must 
be bestowed in charity ; whereas if, on the 
contrary, at the time of making the bargain, 
he point to the morey in deposit, and pay 
the price with other money,—or point to 
other money, and pay the price with the 
deposited monzy,—-or; if he should not point 
to any money; but express himself in an 


absolute manner, saying “I purchase this 
slave for one thousand dirms’’ (not * for 
these thcusand dirms’’) and he pay the 


the : price with the thousand dirms in deposit,— 
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in all these cases the profit acquired is free 
and lawful to the trustee. 
opinion of Koorokhee: and the reason of it 
is, that by pointing to specific dirms at the 
time of purchasing. the dirms are not thereby 
rendered fixed and specific, but that, on the 
contrary, it is lawful for the purchaser to 
give other dirms than those referred to ; 
and that, therefore, in such case. the profit 
acquired is not base; eacepting when, in 
purchasing the said slave with the thousand 
dirms in deposit, he points to these very 
d rms, and pays the price with the same. — 
The Haneefite doctors; on the contrary, allege 
that the profit is not lawful to the trustee, 
neither before the giving of compensation, 
nor after it: and this is aporoved; because 
this law has been recited in an absolute 


Such also ıs the |: 
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manmr, both in the Jama Sagheer and the ` 


Jama Kabecr, in treating of Mozaribat 

But not profits of any dofferent descrip- 
tion.—Ir a person purchase with one thou- 
sand usurped dims a female slave worth 
two thousand, and make a gift of her to any 
person ; or purchase wheat with the said 
thousand, and eat the same ; he is not, under 
such circutnstances, require. to bestow anv 
thing ın charity This is a case ın which 
all are agreed; and the principal of tt 1s 
that although the female slave be worth two 
thousand dirms, yet she is not of the species 


of dirms, so as to occasion usury: for 
usury does not take place excepting when 
the profit is of the same description as the 
principal. 
Section. 
Of usurped Articles altered by Acts of the 
U surper 


An alteration wrought upon the article 
usurped vests the property of ıt in the 
usurp 1; who remains tesponsible żo the 
original owner for the value of ıt ; and {cannot 


lawfully derive any advantage fiom it, until — 


such compensation be paid —WHENEVER an 
arlicle usurped is altered in consequence of 
an act of the usurper, in such a manner that 
it loses both its name and tts original pur- 
pose, itis then separated from the right of 
the proprietor, and becomes the property of 
the usurper and the usurper becomes re- 
sponsible for it: but he ıs not entitled to 
derive any advantage from it until he pay 
the compensation. An example of this 
occurs where a person usurpsa goat, kills it, 
and afterwards roasts or boils it; or usurps 
wheat, and afterwards grinds it into flour;— 
or usurps iron, and makes a sword from it;— 
or usurps clay, and makes a vessel from it. 
What is here advanced is according to our 
doctors. Shafei maintains that, after the 
alteration in the article, the right of the 
proprietor to it is not extinguished, but he 
is entitled to take from the usurper the flour 
of his wheat. There is also a report from 
Aboo Yoosaf to the same effect He, how- 
ever, maintains that in case the proprietor 
choose to take the flour of the wheat, he 
isnot entitled to a compensaticn for the 
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damage, as that would induce usury; 
whereas Shafei holds that he is entitled to 
a compensation from the usurper for the 
damage. It 1s also related, as a1 opinion of 
Aboo Yoosaf, that the right of property with 
respect to an usurpe larticle which has been 
altered ceases in the proprietor, but that it 
may be sold to answer the debt due to him 
(namely, the compensation), and that, in case 
of the death of the usurper, he has a prefer- 
able claim to the other creditors with respect 
to the article in question. The reasoning of 
Shafei is, that the substance of the thing 
being extant, notwithstanding it have under- 
yone an alteration, it follows that the right 
of property still remains in the proprictor, 
since the quality is merely a dependant on 
the substance :--as where, for instance, the 
wind blows wheat into the mill of another 
peison, andat is around into flour; in which 
case it continues the property of the original 
proprietor of the wheat ; and so aiso m the 
case In question With respect to the act of 
the usurper by which the thing 18 altered, it 
Is not to be regarded, since it Is an under- 
act, and consequently incapable of becoming 
the cause of property, as has been explained 
in its proper place. The case is therefore 
the same as if the act had never existed ,-- 
in the same manner as hol’s where an 
usurper kills an usurped goat, and tears the 
skin of it in pieces The argument of our 
doctors is, that ın the case m question the 
usurper has performed an operation whieh 
bears a value, and has therefore destroyed 
the right of the proprietor in one respect, 
inasmuch as the appearance is no longer the 
same, whence it 15 that the name is changed 
and many of the original purposes of the 
article defeated; as grains of wheat, for 
instance, which are fit for being sown or 
roasted, but after being converted into flour 
are no longer fit for these purposes. In 
short, by the alteration ofan article usurped 
the right of the proprietor is destroyed in one 


‘ shape, and that of the usurper with respect 


to the qualities is established in every shape: 
and hence the right of the usurper has a 
superiority with respect to the original of 
that thing which has been in one shape 
destroyed. (With respect to the act of the 
usurper, it is not made the occasion of pro- 
perty because of its illegality, but because of 
its being the rfe:formance of a valuable 
operation It is otherwise with regard to a 
goat slain by the usurper, and the skin of ıt 
torn to pieces ; for, after the killing of a 
goat, and the destruction of its skin, the 
name of goat is still retained, since it 1s 
common to say ‘‘a slaughtered goat.’’ With 
respect to what has been recited, that ‘‘the 
usurper is not entitled to derive any profit 
from the article until he pay the compen- 
sation.’’ it is according to a favourable con- 
struction of the law. Analogy would lead 
us to conclude that it is lawful to derive a 
profit from the article before the payment of 
a compensation, This is the opinion o 
Hassan and Ziffer, and there is also a report 
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to that effect from Haneefa, of which the 
relater is the lawyer Aboo Lays. The reason 
derived from analogy is because, after the 
alteration, the usurper becomes the pro- 
prietor of the thing, snd may therefore per 
form any act with repect to it, or derive 
profit from it, in the same manner as he 
might lawfully give it away or sell it. The 
reason, however, fora more favourable con- 
struction is, that inthe days of the Prophet 
a goat having been killed and roasted with- 
out the consent of the proprietor, the Prophet 
ordered that the prisoners should be fed with 
it, meaning, that ıt should be bestowed in 
charity upon them Now this order of the 
Prophet evinces that upon an alteration 
the state of an article usurped, it is separated 
from the property of the proprietor, and that 
it is unlawful for the usurper to derive 
a profit from it until he have satisfied the 
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proprictor Moreover, if it were lawful to 
the usurper under these circumstances to 
take a profit, a door would be opened for 


usurpation; and, therefore to prevent such 
mischievous consequences, the acquisition of 
a profit before satistaction being made ts not 
permitted With respect 
of Hassen and Zitfer adduced in support of 
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_ for in those instances the usurper ıs 


in 


to the assertions | 


their opinion, that "the gift or the sale of. 


the thing is lawful;’”’ it is answered, that 
notwithstanding the illegality of deriving 
proht from the article usurped, still the sale 


or gift of it is lawful, because the article im 
question is the property of the usurper, and 


the gift or sale of property held under an | 


invalid right is lawful. Where, however, 
the usurper makes a compensation tor the 
thing usurped, he ıs entitled to demve an 
advantage from it, because the right of the 
proprietor has been transferred to him m 
consequence of his making compensation ; 
and it becomes the same as an exchange 
between the usurper and the proprietor with 
their mutual consent. Inthe same manner, 
also, he is entitled to derive profit from the 
thing in question when the proprietor 
exempts him from responsibility for it; be- 
Cause in consequence of such exemption the 
right of the proprietor ceases: and so hke- 
wise where the proprietor takes the compen- 
sation frcm the usurper, or where he de 
mands it and the usurper assents thereto, as 
in that case the consent of the proprietor is 
obtained; and so also where the Kazee 
passes a decree directing the usurper to pay 


a compensation to the proprictor,—or where | 
the usurper pays the compensation upon the - 


decree of the Kazee, because ın that case 
likewise the consent of the proprietor ıs 
obtained, since the Kazee passe. the decree 
at his suit. It is to be observed that in the 
same manner as a disagreement subsists 
between our doctors and Shafei concerning 
these cases, so likewise with respect to, the 
case of a person usurping wheat and sowing 


it, or usurping the stones of dates and plant- - 


ing them. Inthe opinion of Aboo Yoosaf, 
however, it is lawful even in these cases for 
an usurper to enjoy, profit before the pay- 


and Mohammed, as has 


{Vou. III. 


ment of compensation, because in both these 
cases the usurper has destroyed the sub- 
stance of the thing usurped in every respect. 
Jt is otherwise in the cases before recited: 
not 
entitled to derive pofit, since there the sub- 
stance of the article continues in ong respect 
extant. In the case, therefore, of sowing 
usurped wheat, is not necessary (according 
to Abao Yoosaf) to bestow in charity such 
partof the produce of it as exceeds the 
quantity sown and the exrense of the 
labour ; contrary to the opinion of Haneefa 
been already ex- 


plained. 

Any alteration wrought uvon cold or silve 
does not transfer the property of it.--Ir a 
person usurp gold or silver, and convert it 
into dirms or dcenars, or make a, vessel from 
it, such silver or gold does not separate from 
the property of the proprietor, according to 
laneefa. -whence he is entitled tu take it 
from the usurper without giving him any 
compensation. ‘Phe two disciples maintain 
that the usurper, m such case, acquires a 
property in the metal, and owes a compensa- 
tion of a similar quantity ; of gold or silver 
te the original proprietor ; because he has 
performed a valuable operation upon the 
metal, which in one shape destroys the right 
of the proprietor, since in so, doing h: has 
broken ıt down so as to destroy tts original 
purposes, inasmuch as bullion is unfit to 
become the stock in a contract of Mozaribat, 
or of partnershin, whereas coined money has 
this fitness. The reasoning of Haneefa 1s, 
that in the case in question the substance of 
the thing usurped is extant ın every respect, 
insomuch that ıt still preserves its name; 
and the purposes to which gold and silver 
relate, such as price and weight, are also 
extant, insomuch that usury by weight 
takes place in them when coined, in the 
same manner as before coinage --With re- 
gard, moreover, to the fitness of them (when 
coined) for constituting stock, ıt 1s an effect 
of the workmanship, and nota quality inhe- 
rent in the substance of the thing Besides, 
the workmanship ın question does not al- 
ways increase the value, but ts sometimcs 
attended with value, and sometimes not; as 
where, for instance, genus is opposed to 
gens —in which cage workmanship is of no 
value. 

The construction of a a building.upon an 
usurped beam transfers the property of the 
beam to the usurper.—IF a person usurp a 
beam, and builda house upon it, the beam 
is, in that case separated from the property 
of the proprietor, and the usurper must 
make a compensation to him for the value 
of it. Shafei maintains that the proprictor 
is entitled to take it. ‘The arguments of the 
two parties on this point have been already 
recited ; but in this case there is another 
reason in additionto these of our doctors, 
namely, that if (according to the opinion of 
Shafei) the proprietor were to take the beam, 
an injury would result to the, usurper, as his 
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house would thereby be demolished without 
his receiving any compensation.—Where, on 
the contrary (according to the opinion of our 
doctors), the beam is separate.! from the 
property of the proprictor, and becomes the 
property of the usurper, salthough an injury 


be thereby occasioned to the proprietor, 
yet that 1s done vy by the usurper 
making compensation. The case is, there- 


fore, analogous to one where an usurper 
sows the belly of his male or female slave 
with an usurped thread,® or 
usurped plank into his oun boat; 


for in 


these cases the proprietor is not permitted to | 
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take away the thread or the plank, but is, 


entitled to a compensation for their value, 

In the case of slaving an uswped anmal, 
the proprietor has an option of taking the 
cocase (receiting a compensation for the 
damage), or making il ove: to ihe usurper 
for the value. lr a person usurp and slay 
the goat of another, the proprietor has it in 
that case at his option etther to take 
compensation for the value from the usurper, 
making over the coat to him, or to keep the 
goat, receiving from the usurper a compensa- 
tion for the damage done by slaughtering it. 
Such also is the law with respect toa camel; 
or where a person cuts off one of the legs of 
a goat or camel belonging to another This 
is according to the Zahir Rawayet ; and the 
reason of it is, that a destruction of the 
animal is occasioned ın one respect in a 
termination ot many of its uses, such as 
milk, and progeny, and the transportation 
of burdens, whilst some of its 
continue, such as that of the flesh, for 
instance; whence the case is similar to that 
of a large rent ın cloth. If, however, a 
person slay or cut off the leg of a quadruped 
of which the flesh ıs not edible, the pro- 
prietor ts entitled to take from him a com. 
pensation for the whole of the value; for in 
such case the slaying or maiming ıs In every 
respect a destruction. It is otherwise where 
an usu) per cuts off the hand or foot of a 
male or female slave ; for in that case the 
proprieter must receive back the slave, to- 
vether with tLe fine, since the capability of 
yielding profit still exists in man after the 
loss of a foot or a hand 

A small damage committed upon usurped 
cloth dues not tiansfer the property of if; 
but a considerable damige gives the m prie- 
tor an ovation of taking it bdck (with a com- 
pensation for the damage), or making it over 
to the usoper for tne value —Ie a person 
tear a piece of cloth the p,opertv of another 
so as to occasion a small rent in ıt, he is in 
that case responsible for the damage, and the 


uses still ' 


a . e i 
cloth remains with the proprietor, since the 


substance of it is extant in every respect, 
nothing more having happened to it than a 


*This is the literal meaning in both the 
Arabic and Persian version; but what cus- 
tom or particular operation ıt alludes to the 
translator has net been able to discover. 
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defect; whereas if the rent were large, :0 
as to destroy many of its uses, the proprie- 
tor would in that case have it in his option 
either to take the whole of the value from 
the usurper and give him the cloth (since 
he has destoryed it in every respect, even as 
much asif he had burnt it), or to keep the 
cloth and take a compensation for the damage; 
because a large rent isin one respect merely 
a defect, inasmuch as the substance of the 
cloth is still extant, as weil as sone of its 
uses likewise It is to be observed that what 
is recited by Kadooree upo) this subject, 
implies that a large rent is such as occasions 
a destruction of many of the advantages 
In fact a large rent is such as occasions a 
destruction of some parts of the cloth. and 
also of some of ils uses; some of the parts 
and some of the uses still remaining (as 
where, for anstanee, before the accident of 
the ient, the cloth was capable of being 
made into an upper or under garment; and 
afterwards loses that capability); whereas a 
small rent is such as does not induce a 
destruction of any of the uses, but merely 
occasions a damage ; for Mohammed, in the 
Mabsoot, has said, “ the cutting of a gar- 
ment 18a great damage, notwithsta:.ding it 
occasion only a destruction of som: of the 
uses "' 

Case of planting or building upon usurped 
land.---le a person usurp land, and plant 
trees in il, or erect a building upon it, he 
must in that case be directed to remove the 
trees and clear the land, and to restore it to 
the proprietor ; because the Prophet has said 
“there is no right over the seed of the op- 
presser” (alluding to the planting of trees; 
and also, because the property of the pro- 
prietor still exists as it did before, since the 
land has not been de troyed, nor has the 
usurp:r become proprictor, inasmuch as he 
cannot become the proprietor but by some 
one of the causes which establish property, 
of which none here exist. In this case, 
Moreover, usurpation is n't established ;* 
and therefore the pcrson who has so employed 
the land of another is ordered to clear and 
restore it to the owner, in the same manner 
as in the case of bis putting his food into the 
vessel of another Jf, however, the removal 
of the trees or the building be injurious to 
the land, the proprietor of the land has, in 
that case, the option of paying to the pro- 
pretor of the trees or the building a com- 
pensation equal to the value they would bear 
when removed from the ground, and thus 


* ‘There appears, at first sight, a sort of 
incongruity in opening the case "' If a person 
usurp, &c,,’' and then saving “usurpation is 
not established '’-—-Tne expression, however, 


‘ only means that ‘‘usurpation, in the sense of 


the raw, as requiring atonement, is not estab- 
lished,’’ the reason of which is, that usurp- 
ation cannot take place with respect to fixed 
property, as has heen already explained — 
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possessing himself of them; because in this 
there is an advantage to both, and the injury 
to both is obviated. By the expresson 
‘‘ paying a compensation equal to the value 
they would bear when removed,” is to be 
understood paying the value which the trees 
or house hear upon the proprietor beine 
directed to remove them ; because his right 
exists only with respect to the trees or 
building ” as required to be ri moved,” since 
he is not at liberty to leave them upon the 
round. ft is therefore requisite to appre- 
erate the land without the trees or the build 
ing, and afterwards to appreciate it with the 
trees or hunlding (as removeable at the land- 
holder's desire) : and whatever may be the 
excess af the second apprwiation over the 
frst as the arnount of the compensation which 
the propriete of the land is required) to pay 
to the proprictor of the trees or building - 
(lt isto be observed that the value of trees 
or of a building which are hable or required 
to be removed is less than that of trees or a 
building which are permitted to stand, since 
the expense of removal must be d duced 
trem the value of trees or buildings which 
are removeable.) 

Case of dwng usurped cloth, or grinding 
usurped wheat into flour -11 a person usurp 
the cloth of another and then dye at red, o1 
the flour of another and then mia at with enl 
in that case the proprietor has the option of 
taking from the usurpe: a compensation 
equal to the value of the white cloth, or an 
equal quantity of flour, giving the red cloth 
or the mixed flour to the uswyer,- or, of 
taking the red cloth or the mixed flour, 
giving to the usurper a compensation cqual 
to the additienal value these arti les may 


have acquired from the red dye, or the mix- . 


ture of oil. Shafei maintains that in the 
case of dyed cloth the proprietor of it hasa 
right to take it. and then i9 tell the u.urper 
to separate and take, to the utmost of his 
power, his dye from it ; for le holds this case 
to be analogous to that of a plot of ground 
(in other words, if a person usurpa piece of 
ground belonging to another, and afterwards 
erect a building upon it, the proprietor is 
entitled to take the ground, desinng the 
usurper to die upand carry awav lus build- 
ing) ; because the separation ofa dye from 
stained cloth is equally pracucable with the 
removal ofa building from the ground on 
which ıt stands = It is otherwise in the case 
of of] mix: d in flour, because the separation 
of the oil is then inipractical'e. The argu- 
ment of our doctors m that. in what they 
have advanced on this point, an attention is 
shown to the interests of both patties, an 
option, however, being allowed to the pro- 
prietor of the cloth, as he ıs the original. 
it is othe: wise in the case of a plot to ground; 
for in that instance the usurper is entitled 
tv the fragments of the house after its being 
pulled down (that is, to the bricks, wood, 
&e.); whereas adyc, when separated from 
cloth, is lost, and cannot be collected by 
the usurpes ofthe cloth, It is also other- 
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wise in the case ofa garment blown by the 
wind into the vat ofa dyer, and becoming 
stained in consequence ; for in that case the 
dyer is not responsible for the garment : on 
the contrary; the proprietor of the garment 
must take it so stained, and pay to the dyer 
the value of his dye, as in this case nor 
degree of blame i» imputable to hin. Uf ts 
to be observed that boo Assama has said 
that when a peron usurps the cloth of 
another, and dyes n, the proprietor of the 
cloth may, af be please, sellit, and deduct 
fron the price a proportion «qual to the 
vaine of the white cloth, and give to the 
dycra propertian equal to the value of his 
dye: for as the proprietor ot the cloth has ut 
IN his power to refuse taking the dve and 
Paying a compensation for ats value, tt fol 
lows that when he does tefnse to take it, the 
Cloth must be sald: that he imay receive his 
Preportion, and that the interests of both 
may be attended to This reasoning of Abu, 
Assama cqually holds in the case where a 
gainient is stained in conseq. ence of beiny 
blown by the wind into the vessel ofa dyer; 
andın the gam> manner, the reasoning ad- 
duced in the case of cloth equally holds in the 
case af flour. As flour, however, ts of the class 
of similars, 1t must be c mpcnsated for by a 
similar ; whereas cloth, as beini an article 
of price, must be compensated for by a pav- 
ment of its value. Mohammed, in the 
Mabsont, has said that tlour must also be 
compensated for by value, because flour is 
altered by being baked, and is no longer ef 
the ciass of similars. (Some have explained 
the meaning of the value of flour to be a 
sunvlar quantity; and that Muohanned has 
used the teim value instead of similar, be. 
cause a similar isan equivalent, ın the same 
manreras value) It isto be observed that 
a yellow dye is the same asa red dye: but 
that with regard! toa black dye there is a 
difference of opinion ; Haneefa holding it to 
be a defect, whereas the two disciples main- 
tain that it is nota defect, but, on the con- 
trary, the cause of additional value Some 
have said that this difference of opinion 
artses trom the different periods of time; 
and others have said that if the cloth he of 
such a nature that a black dye occasions a 
diminution of its value, the dying of it mirt 
in that case be considered as a damage or 
defect ; hut that if it be of sucha kind as to 
receive an increase of value from a black 
dye, the black dye is the same asa red dye. 
If, however, the usuiped cloth be of such a 
nature that a red dye ovca;sions a diminution 
of its value (as if, for instaner, the value of 
it having been thirty dirms, it should, after 
receiving the red dye, be worth only twenty 
dirms), In that case it is related as an opinion 
of Mohammed, that regard must be had to 
the additional value which the red dye may 
have occasioned in some other piece of cloth : 
and if it amount to live dirms, that then the 
proprietor of the cloth has a right to take n, 
and to receive, besides, five dirms fram the 
usurper: for the proprietor of the cloth ais 
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‘entitled to ; a compensation of ten dirms from 
the usurper for the amount of the damage 
occasioned to his cloth: and the usurper 1s 
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—Ir, therefore, the substance of the article 
usurped appear or be found at a period when 
the value of it is greater than the compen- 


entitled to five dirms from the proprietor as | sation given by the usurper, and such com- 


the value of his dye, having operated that 
increase upon another piece of cloth Hence 
the proprietor 1s entitled to take five dirms 
from the usurper, and the remaining live is 
cancelled by the value of the dye thus esti- 
nuited at five ciims, 


Section. 


An usnper, damaging the article usurped, 
become proprtcion of it upon the owner de- 
manding the value. - [f a peson usurp anv 
aiticle of poo is or furniture.® and damane 
it, andthe proprietor demand a compensas- 
tron for the value from the usurper, he [the 
usurper] in that case becomes the proprietor 
of such article, according to our doctors. 
Shafe: maintains that the usurper does not 
hecome proprietor, because the act of usu: pa- 
non, as being oppressive and illegal, is there 
iore m apable of occasioning a right of pro- 
perty ; an the same manner as where a person 
usurps a Modabbir, and injures him, and the 
proprietor takes from him the value of the 
Modabbjı asa compensation for the injury. 
--in which case he [the usurper] does not 
thence become proprietor of the Modabbir. 
The reasoning of our doctors is, that in the 
case in question the proprietor of the article 
obtains a return for it; and as the arucle 
usurped is fit to be shifted from the propeity 
of one person to that of another, the usurper 
becomes the proprietor of it, in order to 
remove the injury he would otherwise sus- 
tan lIt is different with respect to a Modab- 
bir, as he is not fit to be removed from the 
property of one person to that of another. 
(The contract of Tadbeer, however, is some- 
times annulled by order of the Kazee; in 
which case the sale of the Mocabbir is lawful, 
as it then is the sale of mere property, since 
he becomes such by the annulment of the 
contract.) 

The amount of which is ascertuined bv 
the decluratian of the usurper upon oath,— 
oy by evidence adduced by the promietor.— 


. taken, - and 


pensation lave been given in consequence 
of the claim of the proprictor, or of evidence 
adduced by him, or of the non-denial of the 
usurper, the proprietor, in that «ase, has 
not the of tion of taking the substance of the 
thing usurped : on the contrary, it remains 
the property of the usurper, since his pro- 
pertvon it has been rendered) complete in 
consequence of a cause conj-ined with the 
consent of the proprietor, inasmuch as h 
claimed that extent of value . - whereas if, 
on the contrary, the promrietur have taken a 
compensation in consequerve of the assertion 
of the usurper, corroborated by an cath, he 
has in that case the option enhe: to adhere 
to the compensation he ha. taken, or to take 
the substance of the article usurped, and 
restore to the usurper the compensation he 
may have taken, for under such circum 
stances the consent of tbe proprietor was 
not complete with respect to the quantity, 
since he claimed a larger quantity, but was 
obliged to take the quantity in question from 
his want of proof to establish the other. If 
on the other hand, the substance of the article 
usurped be found at a period when its value 
is equal to, or less than, the compensation 
the pmopuetor should have 
taken the compensation in conformity with 


. the assertion or oath of the usurper, the law 


Iris ta be observed that, in ascertaining the | 


value of the article usurped the assertion of 
the usurper, confirmed by an oath, is to be 
credited, since the proprietor is the claimant 
of a large value, and the usurper is the denier 
nf the same, and the assertion of the denier 
vpon oath must be admitted ;— unless, how- 
ever, the proprietor brins evidence m sup- 
port of his claim ; for then the assertion of 
the proprietor must be credited, as being 
supported by evidence, which is convincing 
proof 

And after uccepling this, the piopmietor 
cannot remand the article, if the campen- 
sation be given in conforms with his claim, 


e Arab. Rakht wa Matta: householdest uff, 


&c , as opposed to Mal --The distinction as, 


Pully explains: d elsewhere. 


(according to the Zahir Rawayet) is the same 
as already recited; that is, the proprietor 
has the option of either adhering to the com- 
pensation he had taken. or of taking back 
from the usurper the substance of the article, 
and restoring to him the amount of the cont- 
pensation. This is approved; because the 
consent of the proprictor to take the com- 
pensation in question was not complete. in- 
asmuchas he claimed a larger sum: which 
he did not get, and hence he has the opttan, 
because of the non-existence of his consent. 


The sale of an usurped slave by the wsurper 
is vahd upon the owner receiving the valuc as 
a compensation ; ~but the emancipation of 
hım would bhe invalid.—Ir a person usurp a 
salve, and sell him, and the proprietor take 
the valuc of him from the usurper as a com- 
pensation, the sale issn that case valid. If, 
on the contrary, the usurper emancipate the 
slave, and the proprietor afterwards take a 
compensaticn, the emancipation is not valid; 
because the rtuht of property established in 
the usurper by his paying the compensation 
is defective, as being established by a retro- 
spective reference, from a principle of neies- 
sity (whence it 1: that the right) of property 
in an usurper fakes place with respec! to 
earnings of labour, but not with respect to 
progeny;—in other words. ifa person usurp 
a female slave, and tale to himself the earn- 
ings of her labour, and afterwards pay a 
compensation to the proprictor, the earnings 
are in that case his property ; but if she 
should bear children whilst in his pousses- 
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sion, and he afferwards pay a compensation 


to the proprietor, the children are not his 
property. -In short, the right of property 


established in «n usurper in virtue of his | 


payment of compensation is defective ; 
a defective right of property ıs sufficient to 
legalize sale, but not emancipation ; in the 
same manner as the right of property estab 
lished in a Mukatib with respect to the 
earning of his labour ıs defective: yet if 
he should sell a slave whom he may have 
earned by his labour if 1s valid : whereas if 
he were to emancipate him the eniicipa- 
tion would be invalid. 

The produce of an usurned property is n 
tustan the usnper's hands —Tire fruit of 
an usurped orchird, and the children of an 
usirpped female slave, together with then 
Produce (such as their increase of statine 
and beauty), area trust in the hands of the 
usurper. If, therefore, they be destroved, 
he is not responsible for them :—-unless, how- 
ever, he should have committed a trespass 
with regard to them, or refused to answer 
the demand: f the proprietor to deliver them 
up to him ; forin these cases he ts respon 
sible. Shafe1 maintains that the increaze of 
an article usurped, whether it be conjoined 
(such as increase of stature or of beauty) or 
separated (such as progeny’, is a subject of 
responsibility ; because usurpation is estab- 
lished with respect to it; for usurpation 
means the establishment of possession over 
the property of another without the consen* 
of that other: and as this definition applies 
equally to any increase which may accrue 
upon such property, itis therefore a subject 
of responsibility, although the usurper have 
not dispossessed the proprietor of it; in the 
same manner as the fawn is a subject of 
responsibility, ın a case where a person takes 
a dee: out of an inclosure.* and it afterwards 
brings forth whilst in his possession, not- 
withstanding that it [the fawn} had not 
before been in the possession of any one. so 
as toestablish a dispossession The reason- 
ing of our doctors 1s, that usurpation means 
‘*the establishment of possession over the 
property of another, so as to destroy the 
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refuse to give it to him upon his demand, he 
is then responsible to him for it ; in the same 
manner as where he commits a trespass with 
regard to it, by destrovinge it, or killing and 
eating it, or selling it and delivering it to 
the buyer - -With respect, moreover, to the 
fawn before mentioned, it is not a subject of 
responsibility when destroved prior to the 
ability of the trespasser to place it in the 
inclosure, because he 1s not, before that, 
guilty of any obstruction or hindrance : 
in short, he is liable to responsibility only 
where he destrovs the fawn after his ability 
to place it in the inclosure ; and this because 
he is then gui ty of an obstruction after the 
establishment of the claimant's right * 
The usurper of a female slave is nat 
for any damage she mav deceive by beine 
a child, povided the value of the child be 
adequate to such damage —Ir a female slave 
be injured by bearing a child whilst in the 
possession of the usurper, and the value of 
the child he equal to the damage sustained, 
the usurper is not Hable for a compensation. 
Shafer and Ziffer maintain that the value of 


lhahie 


' the child be equal to the damage sustained, 


' lops off the branches of a 


possession of the proprietor’ (as has heen . 


already explained). Now the possession of 
the proprietor had not been established, with 
respect to the increase, s0 as to admit the 
destruction of ıt Besides, if the possession 
of the proprietor with regard 10 the increase 
be admitted hy way of dependancy on his 
property, still bis possession continues, and 
the usurper has not destroved it; for it 1s 


apparent that the usurper has not hindered | 


him from taking his increase ;—yet of 


"In the text the case is supposed that of 
a pilgrim driving a deer out of the sacred 
territory round Mecca —The translator has 
hazarded a small deviation from the original 
in this instance, merely with a view to 
fanuliarize the allusion in the mini! 
Furopean reader. 


he ' 
. tion against trespassing upon game 


of an ' 


injurv ; be-ause the child is the property of 
the proprieter of the slave; and consequently 
cannot be applied to remedy the damage 
sustained by her ;—-in the same manner as 
in the case of the fawn above recited: -that 
is to say, If a person drive a deer out of an 
inclosure, and she then bring forth a young 
one, and be injured by such delivery, and 
the value of the young be adequate ‘o the 
damage, in that case the person is not only 
obliged to restore the deer and its young one 
to the inclosure, but must also make good the 
damage sustained It ıs also the same where 
the child dies prior to the usurper’s restora- 
tian of the mother ; or where the mother dies 
In consequence of the delivery of the child, 
and the value of the child is adequate to 
remedy the loss ; or where a person shears 
the wool of a sheep belonging to another, or 
tree belonging to 
another. or castrates the slave of another, or 
teaches hun the knowledge of some art in 
consequence of which he is rendered in any 
respect defective ; f| -for in al! these cases the 
person so acting is responsible tar the injurv, 
notwithstanding the value of the article be 
increased in Consequence The arguments of 
our doctors are that, in the instance in ques- 
tion, the cause of the increase andl of the in- 
jury isthe same. namely, childbirth ;—-and 


* A small portion of the text is here 
omitted, as it relates merely to the prohibi- 
in the 
sacred territory (round Mecca), a subject the 
discussion of which is of little importance to 
the point in question, and which is treated 
of at large elsewhere.—-(See Seyid.) 

{That is, cefective in regard to the pur- 
pose for which his master had intended him: 
as by a loss of health, or any accident sus- 
tained in the course of his learning the art, 
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such being the case, the injury is not taken 
into the account, because, in opposition to it, 


an increase has been obtained. Hence an 
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Injury of this nature does not uccasion res- | 
ponsibility ; it being, in fact; analogous to . 


where a person usurpa a fat female slave, 
who afterwards becomes lean, and then grows 
fat again; or who losses two of her fore teeth, 
and then acquires two new ones ;—or where 
a person cuts off the hand of an usurped 
slave whilst in the possession of the usurper, 
and the usurper receive the fine from him, 
and gives it with the slave to t'e proprietor; 
—for in all these cases no compensation for 
the injury is incumbent upon the usurper — 
With respect to the case of the fawn, as ad- 
duced by Zitfer and Shafei, it is not admitted 


as applicable.—-With respect, moreover, to ' 


the death of the mother, in consequence of 
her deliv ry (as aloo adduced hy them) there 
arc two opinions on record,—The first is, that 


| 


| 


if the valine of the ch.Id be adequate to remedy ' 


the injury, iis then taken as such ; and the. : 
' case of, his selling a pregnant female slave, 


second (which is according to the Zahir Ra- 
wayet) 1s, that the value of the child cannot 
be taken as a compensation for the injury, 


for this reason, that the delivery is not to be | 


considered as the cause of the mother’s death 
Since delivery is not necessarily connected 
with death, being more frequently attended 
with safety. Where, on the other hand, the 
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ofher beinga slave. The argument of the 
two disciples are, that in the case in ques* 
tion, upon the.usurper restoring the slave to 
the proprietor, and the restoration, being 
made valid and complete, the proprietor 18 
held to have received her into his property ; 
and as, afterwards, the disorder of which 
she dies, namely, childbirth, is thus con- 
sidered to have happened to her whilst in 
the possession of the proprietor, the usurper 
is, therefore, not liable for her; in the same 
manner as where an usurped female slave, 
having been seized with some disorder, such 
asa fever, the usurper restores her in that 
condition tothe proprietor, and she after- 
wards dics in his possession; or where an 
usurped female slave commits whoredom 
with some person whilst in the usurper’s 
possession, and he restores her to the pro- 
prietor, and she afterwards suffers punish- 
ment for whoredom and dics of the same ; 
in neither of which cases 1s the usurper re- 
sponsible, any more than the seller, an the 


who afterwards dics of childbirth in the 
possession of the purchaser. The arguments 
of Hancefa are, that as the usurper, ın the 
case in question, usurped. the female slave 


-ata tıme when the cause of destruction did 


child dies prior to the restoration of the mother: 


the injury is not remedied ; because ther: was 
a necessity for the restoration of the original 
(namely, the mo'her) in the condition in 
which she was at the period of usurpation : 
and as she afterwards sustained an injury 
by the birth of a child, and the fruit of the 
injury (namely, the child) cannot, because of 
its death; be given along with the mother, 
it follows that the mother is not restored in 
the condition in which she was at the period 
of usurpation With respect to the castra- 
tion of a slave, it is not an increase, being 
an abject only with some loose people;—and 
as to the other instances adduced by Ziffer 
and Shafei, the case in them of the increase 
and the damage is not one and the same 
thing : for the cause of damage ın a tree is 
the cutting off its branch, whilst the cause 
of increase is the growth ; the case of damage 
in a sheep is the shearing of its wool, whilst 
the cause of increase is the growth of the 
animal ; and the cause of damage in the slave 
is the teaching or instructing him, whilst the 
cause of increase is the intellect of the slave. 
The usurper of a f.male slave, wmpregnat- 
ing her, is responsible for her value, in case 
she die of childbirth after restoration.—IF 
a person usurp a female slave, and cohabit 
with her, and she become pregnant, and he 
restore her in that state to the proprietor, 
and she then die of childbirth, the usurper 
must in that case pay a compensation equal 
to the value which she bore on the day of her 
impregnation ; whereas, if she were free, no 
compensation would be required, according 
to Haneefa. The two disciples maintain that 
neither is any compensatipn due in the case 


not exist in her and restored her at a period 
when such cause did exist in her, he there- 
fore has not restored her in the state.in which 
he took her :—consequently, ‘the restoration 
was not valid and complete, being. in fact, 
the same as if an usurped female Slave, 
having committed a crime in the usurper s 
possession, should afterwards, on account of 
such crime, be put to death whilst in the 
possession of the proprietor,—or be given 
up to the avenger of the offence, n conse- 
quence of her having committed the crime 
inadvertently, instcad of wilfully, —in 
cither of which cases the proprictor 1s en- 
titled to tase the whole of the’ value from 
the usurper, and so also in the case in ques- 
tion, It is otherwise where the woman 
usurped is free ; because no responsibility 
takes place from the usurpation of a free 
woman, and consequently the usurper 1s not 
responsible after the restoration, although 
such restoration were invalid. With re- 
spect to what has been alleged of the pur- 
chase of a pregnant female slave, it is an- 
swered, that the delivery not having been 
incumbent upon the seller on account of his 
having before taken her, so as to require a 
delivery in the state in which he had taken her 
(which is a condition of validity in the case of 
usurpation). it follows that the analogy here 
does not hold good. With respect, also, to the 
case of an usurped female slave committing 
whoredom, and dying in consequence of the 
punishment on that account inflicted upon 
her, the answer is, that whoredom merely 
occasions scourging, which is a case of 
pain, but not of death, and therefore, in 
this case, a cause of destruction did not 
take place whilst the slave was in the pos- 
session of the usurper. 
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There is no hire for the use of an usurped 
article: but the usurper is responsible for 
any damage it may sustain—AN usurper is 
not responsible for the use of the article 
usurped :° but if it be injured he is respon- 
sible for the damage. Shafei maintains that 
an usurper is liable for the use of a thing 
usurped, and consequently, that he owes an 
adequate rent of hire for it. It is to be ob- 


-a eee 


the doctrine of Shafeiand that f our doc- 
tors, in the case where a perscn usurps @ 
house and leaves it unoccupied, or occupies 
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Similar disagreement subsists with respect 
to the case of a Zimmee destroying wine or 
pork belonging to a Zimmee; or of one 
Zimmee selling either of these articles to 
another ; for such sale is lawful, according 
to our doctors,—in opposition to the opinion 
The argument of Shafei is that 
wine and pork are not articles of value with 


meme a aan 1 


( , respect to Mussulmans,—nor with respect to 
served that there is no difference between ' 


it himself; for in such case, according to ! 


for 
the 
re- 


both doctrines, the usurper is not liable 
the use of it.—Malik maintains that ıf 
usurper himself occupy the house he is 
sponsible for an adequate rent; but nst in 
case of his leaving tt uw occupied. The ar- 
gument of Shafei is that the use of pro- 
perty is estimable (whence it isa subject of re- 
sponsibilty from contracts and agreements), 
ard consequently is a subject of responsi- 
bility from usurpation. Th? arguments of 
our doctors on this point are twofold — 
First, the use of an article usurped; the case of damage 
in a sheep is the shearing of its wool, whilst 
the cause of increase is the growth of the 
animal ; and the cause of damage in the slave 
is the teaching or instructing him, whilst the 
cause of increase is the intellect of the slave. 
The usurper of a f.male slave, wmpregnat- 
ing her, is responsible for her value, in case 
she die of childbirth after restoration.—IF 
a person usurp a female slave, and cohabit 
with her, and she become pregnant, and he 
restore her in that state to the proprietor, 
and she then die of childbirth, the usurper 
must in that case pay a compensation equal 
to the value which she bore on the day of her 
impregnation ; whereas, if she were free, no 
compensation would be required, according 
to Haneefa. The two disciples maintain that 
neither is any compensatipn due in the case 


not exist in her and restored her at a period 
when such cause did exist in her, he there- 
fore has not restured her in the state.in which 
he took her :—consequently, ‘the restoration 
was not valid and complete, being. in fact, 
the same as if an usurped female Slave, 
having committed a crime in the usurper s 
possession, should afterwards, on account of 
such crime, be put to death whilst in the 
possession of the proprietor,—or be given 
up to the avenger of the offence, in conse- 
quence of her having committed the crime 
inadvertently, instcad of — wilfully, —in 
cither of which cases the proprictor Is en- 
titled to tase the whole of the’ value from 
the usurper, and so also in the case in ques- 
tion, It is otherwise where the woman 
usurped is free ; because no responsibility 
takes place from the usurpation of a free 
woman, and consequently the usurper 1s not 
responsible after the restoration, although 
such restoration were invalid. With re- 
spect to what has been alleged of the pur- 
chase of a pregnant female slave, it is an- 
swered, that the delivery not having been 
incumbent upon the seller on account of his 
having before taken her, so as to require a 
delivery in the state in which he had taken her 
(which is a condition of validity in the case of 
usurpation). it follows that the analogy here 
does not hold good. With respect, also, to the 
case of an usurped female slave committing 
whoredom, and dying in consequence of the 
punishment on that account inflicted upon 
her, the answer is, that whoredom merely 
occasions scourging, which is a case of 
pain, but not of death, and therefore, in 
this case, a cause of destruction did not 
take place whilst the slave was in the pos- 
session of the usurper. 


- 


544 


me a ee mm ee ee 


There is no hire for the use of an usurped 
article: but the usurper is responsible for 
any damage it may sustain—AN usurper 1s 
not responsible for the use of the article 
usurped :® but if it be injured he is respon- 
sible for the damage. Shafei maintains that 
an usurper is liable for the use of a thing 
usurped, and consequently, that he owes an 
adequate rent of hire for it. It is to be ob- 
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the doctrine of Shafeiand that f our doc- 
tors, In the case where a perscn usurps @ 
house and leaves it unoccupied, or occupies 
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Similar disagreement subsists with respect 
to the case of a Zimmee destroying wine or 
pork belonging to a Zimmee; or of one 
Zimmee selling either of these articles to 
another ; for such sale is lawful, according 
to our doctors,—in opposition to the opinion 
The argument of Shafei is that 
wine and pork are not articles of value with 


ee 1 


( , respect to Mussulmans,—nor with respect to 
served that there is no difference between ' 


it himself; for in such case, according to ! 


for 
the 
re- 


both doctrines, the usurper is not liable 
the use of it.—Malik maintains that 1f 
usur per himself occupy the house he 1s 
sponsible for an adequate rent; but net in 
case of his leaving tt uw occupied. The ar- 
gument of Shafei is that the use of pro- 
perty is estimable (whence it isa subject of re- 
sponsibilty from contracts and agreements), 
ar.d consequently is a subject of responsi- 
bility from usurpation. Th? arguments of 
our doctors on this point are twofold — 
First, the use of an article usurped is ob- 
tained by the usurper in consequence of its 
occurring during his occupancy (fur it had 
not existed inthe hands of the proprietor, 
as use isa passing accident which does not 
endure); and such being the case, he 1s 
entitled toit, and consequently is not re- 
sponsible for it, as mo man 1s_ responsible 
for that to which he is entitled.— SECOND- 
Ly, there is no. similarity between use 
and property, such as dirms and deenars ; 
for use 1s an accident, whereas property is a 
substance. Use therefore, cannot be a sub- 
ject of responsibility in substantial property; 
because a similarity is requisite between the 
compensation and the thing fo: which the 
compensation is given.— With respect to the 
assertion of Shafei, that ‘‘ the use of pro- 
perty is estimable,’’ it is not admitted use 
being considered as estimable only 1n_ the 
case of contracts of hire, from nccessity ; 
but in the case of usurpation there exists no 
contract whatever.—Where, however, the 
article usurped is damaged, whilst 
possession of the usurper, in consequence of 
his use of it, a compensation for the damage 
is incumbent upon him, because of his 
having destroyed part of the substance of 
the thing usurped. 
Sect on 


Of the usurpation of things which are of 
no value. 


A Mussulman is responsible for destroying 
the wine or pork of a Zimmee.—le a Mussul- 
man destroy wine or pork belonging to a 
Zimmee, he must compensate fcr the value 
of the same; whereas, if he destroy wine or 
pork belonging to a Mussulman, no compen- 
sation is due.—Shafei maintains that in the 
former case also no compensation is due. 


*Meaning he doesnot owe any HIRE for 
the use. 


> 


Zimmees, as those are dependant of the 
Mussulmans with regard to the precepts of 
the Law. A compensation of property, 
therefore, for the destruction of these articles 
isnot due. The arguments of our doctors 


‘ are that wine and ork are valuable property 


with respect to Zimmcees: for with them 
winc is the same as vinegar with the Mussul- 
mans, and pork the same as mutton; and 


' we, who are Mussulmans, being commanded 


to leave them in the practice of their 


‘ religion, have consequently no iight to 1m- 


pose a rule upon them.—As, thercfore, wine 
and pork are with them property of value, 
it follows that whoever destrovs these articles 
belonging to them does, in fact, destroy their 
property of value : inonposition to the case 
of carrion or blood, because these are not 
considered as property according to any 
religion, or with any sect 4 

And must compensute for it by a payment 
of the vdlue.—Hence it appears that if a 
Mussulman destroy the wine or pork of a 
Zimmee, he must compensate for the value 
of the pork,—and also of the wine, not- 
withstanding that be of the class of simulars; 
becausa it isnot lawful for Mussulmans to 


. transfer the property of wine, as that would 


be to honour and respect it. [t is otherwise 
where a Zimmee sells wine to a Zimmee, or 
destroys the wine of a Zimmec; for in these 
case it is incumbent upon the seller to de- 
liver over the wine to the purchase, and also 


_ upon the destroyer tu give as a compensation 


in the : 


a similar quantity of wine to the proprietor, 
since the transfer of the property of wine 
is not prohibited to Zimmees:—contrary to 
usury, as that is excepted from the contracts 
of Zimmees ;—orto the case of the slave of 
a Zimmee, who having been a Mussulman he- 
comes an apostate ; for 1f any Mussulman kill 
this slave, he is not in that case responsible 
to the Zimmee, notwithstanding the Zimmee 
consider the slave as valuable property, since 
we Mussulmans are commanded to show our 
abhorrence of apostates. It is also otherwise 
with respect to the wilful omission of the 
Tasmeea, or invocation, inthe slaying of an 
animal, where the proprietor considers such 
omission as lawful, being, for instance, of 
the sect of Shafei;—in other words, if a 
person of the sect of Haneefa destroy the 
flesh of an animal so slain by a person of 
the sect of Shafei, the Haneefite is not in that 
case responsible to the Shafeyite, notwith- 
standing the latter did, according to his 
tenets, believe the slain animal to have been 


! valuable prcperty ; because the authority to 
| convince the Shafeyite of the illegality of 


his practice is vested in the Haneefite, in- 
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asmuch as it is permitted to him to establish 
the illegality of it by reason and argument. 

A change wrought upon an ururped article 
by any unexpensive process does not alter the 
property; but if the process be expensive, the 
property devolves to the usurper, who, must 
make a compensation.—IF a person usinp 
wine belonging to a Mussulman, and convert 
it into vinegar by placing it alternately in 
the sun and in the shade,—or the skin of a 
carrion, and tan or dress it by the application 
of some valuable article,—the proprietor of 
the wine is entitled to take the vinegar, 
without giving any thing to the usurper, and 
the proprietor of the skin is entitled to take 
it, upon paying to the usurper the increase it 
may have received from the dressing: for, in 
the former case, the conversion of the wine 
into vinegar is merely a purification of if, in 
the same manner as the bleaching of unclean 
cloth ; and hence the property of the vinegar 
continues vested in the proprietor, since a 
property is not created in the liquor by the 
operation of making it into vinegar : whereas, 
in the second case, a valuable article belong- 
ing to the usurper is united to the skin, in 
the same manner as a dye in cloth, and this 
case is therefore the same asthe dyeing of a 
garment.—Accordingly, the proprietor of the 
wine is entitled to take the vinegar from the 
usurper without making him any compensa- 
tion: and, on the other hand, the proprietor 
of the skin is entitled to take it from the 
usurper, upon making a compensation to him 
for the increase which it may have received 
from the dressing. The mode of ascertaining 
the amount of this increase, is by first esti- 
mating the value of the skin supposing it 
u dressed, and then the value which it bears 
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dressed ; when the difference must be paid to : 


the usurper. 
is entitled to detain the article adopted until 
he obtain his right, inthe same manner as a 
seller is entitled to detain the goods sold as a 
security for the price --If, in the cases here 
considered, the usurper should destroy the 
vinegar, or the dressed skin, he is respon- 
sible for the vinegar,—but, not for the skin, 
according to Hanecfa. The two disciples 
maintain that he is responsible for the skin 
also,—heing entitled, however. to the increase 
of value from the dressing. The reason of 
responsibility for the vinegar is, that as it 
still continues in the property of the first 
proprietor, being, at the same time, an 
article of value, it follows that the usurper 
is liable for the destruction of it; and as 
vinegar is of the class of similars, he must 
compensate for it by a similar quantity.— 
With respect to the skin, the reasons of 
responsibility for it (as maintained by the 
two disciples) are twofold,—Firsr, it still 
continues the property of the proprietor, 
inasmuch as he is entitled to take it back 
from the usurper * and as it is an article of 
value, it follows that, in consequence of the 
destruction of it by the usurper, he [the pro- 
prietor] is entitled to take from him [the 
usurper] a compensation adequate to the 


In this case, also, the usurper | 


| 
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value of the dressed skin; paying him 
afterwards the increase of value it has 
received from the dressing ; in the same 
manner as where a person usurps the cloth 
of another, and dyes it, and then destroys it, 
—-in which case he is responsible for it to the 
proprietor, receiving from him, at the same 
time, the difference occasioned in the value 
of the cloth by the dyeing.—Sgconpty, the 
restoration of the skin diessed was incum- 
bent on the usurper: whence, upon his 
destrovingit, he is bound to give a con- 
sideration for it, namely, the value:—in the 
same manner as where a borrower destroys 
the article borrowed; in which case he is 
responsible for the value.—It is to be ob- 
served, however, that if the destruction of 
the skin take place whilst in the possession 
of the usurper, without his being the occa- 
sion of it, in that case, according to all our 
doctors, he is not responsible for it, whether 
he have dressed it by the application of 
something valuable, or otherwise. (With 
respect to what is advanced by the two dis- 
ciples "that the proprietor must take the 
value of the dressed skin from the usurper 
paving him afterwarcs the increase of value 
it has received from the dressing.”’—1it pro- 
ceeds on the supposition that the value of 
the skin and of the operation of dressing is 
of different kinds.—as if the skin should be 
valued in deenars, and the workmanship in 
dirms ; for if both be estimated in the same 
species, the proprietor must at once deduct 
from the value of the skin the value of the 
workmanship, and take the difference from 
the usurper : as it would be needless first to 
receive the whole from him, and the then to pay 
back a part of it.)—The reasoning of Haneefa 
is. that the skin in question has been rendered 
valuable by the workmanship of the usurper: 
namely, the dressing which is of a valuable 
nature, as he mixed with it valuable pro- 
perty (whence his right to detain it until he 
receive the increase of value from the dress- 
ing), —The workmanship, therefore, is his 
rigeht ; andthe skin is, with respect to its 
heing valuable, a dependant of the work- 
inanship, that being the original ;—and as 
the usurper is not responsible for the  ort- 
ginal, namely, the workmanship. so neither 
is he responsible for the dependant, namely, 
the skin: in the same manner as he 
is not responsible where the skin is de- 
stroyed in his possession without his act. 


It is otherwise where the skin is extent ; 
for in such case it is incumbent upon the 
usurper to restore it to the proprietor, 


because the restoration of it is a consequent 
of the proprietor’s right of property, and the 
skin is nota dependent of the operation of 
dressing it, with respect to right of pro- 
perty, since the property of the proprietor 
isestablished in it prior to the dressing, 
although, whilst in that condition, it was 
not an article of value :—in opposition to the 
case of cloth, or the skin of an animal killed 
according to the prescribed forms; for the 
proprietor of thees is entitled to a compen- 
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sation from the usurper, as both are articles 
of value prior to the dressing or dyeing, and 
consequently not dependent upon the work- 
manship with respect to their being valu- 
able. It isto be observed that, in the case 
in question (that is, where the usurper has 
dressed the skin with something of value, 
and it remains extent in his possession), if 
the proprietor be inclined to leave it in the 
possession of the usurper, and take from 
him a compensation for the value, some have 
said that it is not perinitted to him so to do, 
because of the skin being of no value.—(It 
is otherwise in the case of dyeing cloth, the 
dye being an article of value).—Some, again, 
have said that this is not permitted to him 
according to Haneefa ;—but that according 
to the two disciples it is permittcd to him ; 
because when the proprietor refuses to take 
back the dressed skin, and, leaving it in the 
possession of the usurper, demands from him 
a compensation, the usurper has it not then 
in his power to restore it; and the case 
is, therefore, the same as if it had been 
destroyed, concerning which the two dis- 
ciples and Haneefa have disagreed.—-Some 
have said that, according to the doctrine of 
the two disciples, the proprietor is to take 
from the usurper the value of the dressed 
skin, and return to him whatever increase it 
may have received from the dressing, in the 
Same manner as in the case of a destruction ; 
whilst others have said that the proprietor 
is entitled only to the value of an undressed 
skin of an animal killed according to the 


USURPATION. 


prescribed form.—All that has been advanced | 


on this topic proceeds on the supposition of 
the usurper having dressed the skin with 
something of value ; for if he should have 
dressed it with something of no value, such 
as by means of moisture, orthe heat of the 
sun, the proprietor is then entitled to take it 
from him without making him any return 
since a dressing of that nature is equivalent 
to the washing of cloths. If, also, in this 
case, the usurper destroy the skin, he is re- 
sponsible for the value of it in its dressed 
state. Some, on the contrary, have said that 
he is responsible for the value of it in its 
undressed state, because the dressing, as 
being an acquisition of his own, ought not 
to subject him to responsibility. The first 
opinion is adopted by most of the modern 
lawyers; and the reason of it is, that the 
quality of dressing, as being a dependent of 
the skin, cannot be separated from it; and 
consequently, when fesponsibility tak2s place 
with respect to the original [the skin] it 
must also operate with respect to the <depen- 
dent, namely, the quality [of dressing]. 

Case of converting usurped wine into 
vinegar, by means of mixing in it some valu- 
able ingredient.—Ir an usurper of wine con- 
vert it into vinegar by throwing salt into it, 
lawyers have said that, according to Haneefa, 
the vinegar becomes the property of the 
usurper without any thing being due from 
him; whereas, according to the two dis- 
ciples, the proprietor is entitled to take the 
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vinegar, making a compensation to the 
usurper for the increase of the article by 
means of the salt (that is to say, he must 
give him a quantity of vinegar equal to the 
weight of the salt). If, on the contrary, 
the proprietor wish to leave the vinegar 
with the usurper, and take a compensation 
from him for its value: the same two opinions 
that have been given with regard to the case 
above recited ot the dressing of a skin, pre- 
vail with regard to this case If, also, the 
usurper destroy the wine, he is no ways 
responsible, according to Hlaneefa,—in oppo- 
sition to the opinion of the two disciples, as 
has been already recited in the case of dress- 
ing a skin.—lf the usurper convert the wine 
into vinegar by means of pouring vinegar 
into it, in that case it is related as an opinion 
of Mohammed that, provided the wine be 
turned into vinegar within the hour in which 
the usurper poured the vinegar into it, it 1s 
his property, without his being subject to 
any compensation ; because the pouring of 
the vinegar, 1n such case, is equivalent to a 
destruction of the wine ;and wine is not an 
article of value If, on the other hand, the 
wine because of the quantity of vinegar 
poured into it being small, should not be- 
come vinegar until after the lapse of a con- 
siderable period, it must in that case be 
divided between the usurper and the pro- 
prietor, according to its measure; that is, 
the usurper is entitled to a part of it in pro- 
portion to the quantity poured in, and the 
proprietor to a part of it in proportion to 
the quantity of wine ; because in this case 
the usurper has mixed his vinegar with 


what eventually became the vinegar of the 
proprietor; and this (in the opinion of 
Mohammed) is not a_ destruction. In the 


opinion of Haneefa, however, the vinegar, 
in both cases, becomes the property of the 
usurper ; because the immediate act of his 
pouring vinegar into the wine is (according 
to him) a destruction of it ; and this destruc- 
tion does not, on any supposition, occasion 
responsibility, because if considered as a de- 
struction of wine,’ it is a destruction of a thing 
that bears no value, or if considered as the 
destruction of vinegar, it is a destruction of 
his own property, inasmuch as the vinegar be- 
comes the property of the usurper. According 
to Mohammed the usurper is not responsible 
where he destroys the liquor after its having 
become vinegar on the hour in which he put 
the other vinegar into it; for as, in this 
case, he acquires a right inthe whole, he of 
course merely destroys his own property ; 
whereas if he destory it where it has become 
vinegar after a length of time, he is respon- 
sible, since in this case he destroys the pro- 
perty of another. With respect to what has 

een recited in Kadooree, some of our modern 
lawyers have said that it is absolute; that 
is that in all conversions of usurped wine 
into vinegar, the proprietor is entitled to 
take it without making any compensation to 
the usurper ; because the thing thrown into 
the wine by the usurper is of no value, inas- 


Boox XXXVIII.] 


— 


much as, by the mixture of it with wine, it 
becomes virtually wine, which isa thing of 
no value. There area variety of opinions 
concerning this case, which the author of 
this work has recited in the Kafayat al 
Moon:ihee. 

A person is responsible for destroying the 
musical instruments, €c, or the prepared 
drink of a Mussulman —Ir a person break 
the lute, the tabor, the pipe, or the cymbal 
of a Mussulman, or spill his Sikker,* or 
Monissaf,f he is responsible, the sale of such 
articles being lawful acccrding to Haneefa. 
The two disciples maintain that he is not 
responsible, they holding such article to be 
unsalcable. Some say that this difference of 
opinion obtains only concerning such musical 
instruments as are merely used for amuse- 
ment; but that if a person break a drum 
such as are allowed to be used in celebrating 
a marriage, he is responsible, according to 
all our doctors. Some also, say that in 
decreeing responsibility, opinions are given 
according tothe doctrine of the two disci- 
ples. By Sikker is understood the juice of 
unripe dates, which is suffered to ferment 
and acquire a spirit without boiling ; and by 
Monissaf, the juice of unripe grapes, boiled 
until only one half remain. Concerning 
liquor boiled inthe smallest degree, which 
is termed Bazik,t there are two opinions 
reported from Haneefa,—one, that it is a 
lawful subject both of sale and_ responsi- 
bility,—and another; that itis not so. The 
argunents of the two disciples on this point 
are,—I*irsr, that these articles are all made 
for the purpose of doing that which is offen- 
sive to the Law, and therefore are not valu- 
able property. -SECONDLY. what the person 
in question has done was in reformation of an 
abuse; and as we are directed to reform abuses 
whereever they occur, he therefore is not re- 
sponsible, in the same manner as he would 
not be responsible, if he were to destroy those 
articles by order of the magistrate The 
argument of Haneefa is that the articles in 
question are property, as being capable of 
yielding a lawful advantage, although they 
be also capable of being used unlawfully, and 
therefore resemble a female singer —whence 
there isno reason why they should not be 
considered as valuable property. As, there- 
fore, those articles are (according to Haneefa) 
of a valuable nature, a reparation is due 
from the destroyer of them; and if a person 
were to sell them, the sale is lawful; for 
the obligation of reparation, and the legality 
of sale, depend upon an article be'ng pro- 
perty, and capable of valuation, circum- 
stances which exist with respect to the arti- 
cles in question. The reformation of abuses, 
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* A sort of intoxicating liquor. 

t Half boiled wine. (These terms are fully 
explained in Book XLVI., treating of Pro- 
hibited Liquors, 

t A species of date wine. 
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moreover, is committed to the hands of ma- 
gistrate ; as theyare entabled, by the nature 
of their office, to carry it into effect : but it is 
not entrusted to others, excepting merely to 
the exent of verbal instruction and advice. 

And must conpensate for them by paying 
their intrinsic value —PRoceEDING upon the 
doctrine of Haneefa, the destroyer in the 
case here considered, is responsible for the 
value the articles bear in themselves, inde- 
pendent of the particular amusement to 
which they contribute. Thus if a female 
singer (for instance) be destroyed, she must 
be valued merely as a slave girl; and the 
same of fighting rams, tumbling pigeons, 
game cocks, or eunuch slaves ; in the other 
words, if any of these be destroyed, they 
must be valued and accounted for at the 
rate they would have borne if unfit for 
the light and evil purposes to which such 
articles are commonly applied ; and s9 like- 
wise of pipes, tabors, and other musical 
instruments. It is to be observed that, in 
the case of spilling Sikker or Monissaf, the 
destroyer is responsible for the value of the 
article, and not for a similar, because it does 
not become a Mussulman to be proprietor of 
such articles. If, on the contrary, a person 
destroy acrucifix belonging to a Christian, 
he is responsible for the value it bears as a 
crucifix ; because Christians are left to the 
practice of their own religious worship. 

The usurpes of a Modabbira is responsible 
for her value if she die in his possession ; but 
not the usurper of a Mokatiba.—IrF a person 
usurp the Modabbira of another, and she die 
in his possession, he 1s responsible for her 
value ; whereas, ifa person usurp the Am- 
Walid of another, and she die in his pos- 
session, he is not responsible. This is 
according to Haneefa. The two disciples 
maintain that the usurper is responsible for 
the value in eithcr instance The reason of 
this difference of opinion is, that a Modabbira 
is universally admitted to be valuable pro- 
perty; and an Am-Walid is not valuable. 
according to WHaneefa; whereas the two 
disciples hold an Am-Walid to be valuable. 
The arguments on both sides have been 
already detailed at length in treating of 
Manunniission. 


BOOK XXXVIII. 
OF SHAFFA. 


Definition of Shaffa.—Suarra, in the 
language of the Law, signifies the becoming 
proprietor of lands sold for the price at 
which the purchaser has bought them, al- 
though he be not consenting thereunto. This 
is termed Shaffa, because the root from 
which Shaffa is derived signifies conjunc- 
tion, and the lands sold are here conjoined 
to the land of the Shafee, or person claiming 
the right of pre-emption. 
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Chap. I.—Of the Person to whom the 
Right of Shaffa appertains 

Chap. II.—Of Claims to Shaffa; and of 
Litigation concerning it. 

Chap. I1I.—Of the Articles concerning 
which Shaffa operates. 

Chap. IV.—Of circumstances which in- 
validate the Right of Shaffa. 


CHAPTER I. 


OF THE PERSONS TO WHOM THE RIGIIT OF 
SHAFFA APPERTAINS. 


The right of Shaffa appertains to a part- 
ner in the prep-rty, a participator in the 
mmunities of the property, and u neighbour. 
—Tue right of Sh ffa appertains —I to a 
partner in the property of the land sold,— 
II. to a partner in the immunities and 
appendages of the land (such as the right to 
water and to roads): and III, to a neigh- 
bour.—The right of Shaffa in a partner, 1s 
founded on a precept of the Prophet, who 
has said, ‘‘The right of SHaFra holds in a 
partner who has not divided off and taken 
separately his share.’’—The establishment of 
it in a neighbour is also founded ona saying 
of the Prophet, ‘'The neighbour of a house 
has asuperior right tothat house: and the 
neighbour of lands has a superior right to 
those lands and if he be absent, the seller 
must wait his return; provided, however, 
that they both participate in the same road;’’ 
—and also, ‘A neighbour has a right, supe- 
rior to that of stranger, in the lands adja- 
cent to his own.’’—Shafei is of opinion that 
a neighbour is not a Shafee;* hecause the 
Prophet has said, SHAFFA relates to a thing 
held in joint property, and which has not 
been divided off:’’ when, therefore, the pro- 

erty has undergone a_ division, and the 
bodes of each partner is particularly dis- 
criminated and a sparate road assigned to 
each, the right of Shaffa can no longer exist. 
Besides, the existence of the right of Shaffa 
is repugnant to analogy, as it involves the 
taking possession of another’s property con- 
trary to his inclination; whence it must be 
2onfined solely to those to whom it is parti- 
cularly granted by the Law. Now, it is 
granted particularly to a partner; but a 
neighbour cannot be considered as such; for 
the intention of the Law, in granting to ita 
partner is merely to prevent the inconveni- 
ences arising from a division; since if the 
partner were not to get that share which is 
the subject of the claim of Shaffa; a new 
purchaser might insist upon a division, and 
thereby occasion to hima great deal of un- 
necessary vexation ;—but as this argument 
does not hold good in behalf Of a neighbour, 
he therefore is not entitled to the privilege 


® In other words, ‘is entitled to the 


right of SxHarra;’’—Shaffa being the term 
used to express the person endowed with that 


right. 
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of shaffa.i—We,* on the contrary, allege 
that the precept of the Prophet, already 
quot d, is a sufficient ground for establishing 
the right of Shaffa in a neighbour.—Besides 
the reason for establishing this right in a 
partner is, the circumstance of his property 
being continually and inseparably adjoined 
to that of a strangert (namely, the pur- 
chaser), which is injurious to him, because 
of the difference of a stranger’s disposition, 
and so forth; and certainly a greater regard 
is due to the partner than to the stranger 
who may have made the purchase, since the 
vexation that would ensue to the partner 
from forcing him to abandon a place which; 
from long residence, may have acquired his 
affections, would doubtless be greater than 
that to which the stranger is subjected; for, 
although he may thus be dispossessed, con- 
trary to his inclination, of a property over 
which he has acquired a right by purchase, 
yet still the grievance is but inconsiderable, 
since he is not dispossessed without recevi- 
ing a due consideration:--and as all these 
reasons equally hold in behalf of a neigh- 
bour, he is therefore entitled to the privilege 
of Shaffa as well as a partner.—The reasons, 
moreover, on which Shafei grounds the right 
of apartner, and the distinction ke makes 
betwixt a partner and a neighbour, can by 
no means be admitted: since the inconveni- 
ences attending a division of property are 
allowed by the Law; and are not of sucha 
nature that the preventing of them should 
justify the injury which must be committed 
in depriving another of his property contrary 
to his inclinations.—The order in which we 
have classed the persons entitled to the pri- 
vilege of Shaffa is founded on a precept of 
the Prophet, who has said, ‘“‘A partner in 
the thing itself has a superior right to one 
who is only a partner in its appendages; 
and a partner inthe appendages of the pro- 
perty precedes a neighbour.’’ Besides, the 
conjunc'ion occasioned by a partnership in 
the property itself is ofall others the strong- 
est; and next to it is that occasioned by a 
partnership in the appendages (since here 
the party participates in the immunities of 
the property, which is not the case witha 
neighbour): and a superiorty of right in 
every instance, depends on the strength, in 
the case, or fundamental principle.—The 
vexations, moeover, and_ inconvenience 
arising from a division may be admitted as 
an additional argument, although it be not 
of such weight as to forma ground for injury 
to another. 

No person can claim it during the existence 
of one who has a superior right —A PAKTNER 
merely in the road or the rivulet, or a neigh- 
bour, cannot be entitled to the privilege of 
Shaffa during the existence of one whois a 
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® Meaning, the Haneefites (in opposition 
to the followers of Shafei). 

+ Arab. Dakheel; meaning, literally, ‘‘an 
arriver ; i. €. anew comer. 
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partner in the property of the land; for 
his is the superior right, as has been already 
shown. 

Unless he first relinquish it, when the title 
devolves to the next in succession.—IF a 
partner in the property of the land relin- 
quish his right of Shaffa, it devolves next 
to him who isa partner in the road; and if 
he also relinquish his right, it falls to the 
Jar Molasick, or person whose house is 
Situated of the back of that which is the 
object of Shaffa, having the entry to it by 
another road. Aboo Yoosaf is of opinion 
that during the existence of partner in the 
ground, whether he resign or insist upon his 
right, no other person is entitled to the pri- 
vilege of Shaffa; for by his existence all 
others are excluded ; and whilst the excluder 
remains the excluded have no right; as holds 
in inheritance.—The ground on which the 
Zahir Rawayat (first quoted as above) pro- 
ceeds 1s, that the cause of the privilege of 
Shaffa exists with respect to each of the 
above-mentioned persons. The partner, how- 
ever, has the superior right. Upon his re- 
linquishing it, therefore, the one whois next 
to him in order of precedence will assume 
it ;—-in the same manner as holds with respect 
to debts contracted during health, when they 
came in competition with debts contracted in 
sickness; that is the former are first dis- 
charged ; but if the creditor whose debt was 
contracted in health relinquish his claim, 
the estate of the deceased is then appro- 
priated to discharge the claim of him whose 
debt was contracted under sickness. 

A person whois a joint proprietor of only 
a part of thearticle hasa title superior toa 
neighbour.—A PERSON who is a joint proprie- 
tor of only a part of the property sold (such 
as a partner In a particular room or wall ofa 
house), as he has a right superior to one who 
is neighbour to that particular part, so like- 
wise has he aright superior to one who isa 
neighbour to the rest of the house. This is 
an approved maxim of Aboo Yoosaf ; for the 
conjunction holds stronger in the case of a 
Person who is a joint proprietor of only a part 
of the house, than in that of one who is 
merely a neighbour. It is necessary that the 
road or rivulet, the joint participation in 
which gives a claim to the privilege of Shaffa. 
be private. By a private road is understood 
a road shut up at one end; and by a private 
rivulet we understand a stream of water in 
which boats cannot pass and repass; for 
otherwise it isa public river. (This is ac- 
cording to Haneefa and Mohammed. It is 
reported from Aboo Yoosaf, that a private 
rivulet is a stream which affords water to two 
or three pieces of ground; but ifit exceed 
that, it is a public one). 

The relative situation of the property de- 
termines the right, when claimed on the plea 
of nei ghbourhood.—-Ir a house be sold, situated 
ina short lane, shut up at one end, commu- 
nicating through another lane, shut up also 
at one end, but of greater extent, in this case 
the inhabitants of the short lane only are en- 


SHAFFA. 


A 


549 
titled to the privilege of Shaffa; whereas, 
if a house situated in the long lane be sold, 
the inhabitants of both lanes are so entitled. 
The reason of this is, that the right of egress 
and regress in the short lane is participated 
only by its own inhabitants, whereas the right 
in the long lane appertains equally to the in- 
habitants of both ;—as has been already ex- 
plained under the head of ‘‘Duties of the 
Kazke.’’ ‘The same rule also hotds good in 
the case of a small rivulet issuing out of 
another. 

Tue laying of beams on the wall of a house 
givesa right of Shaffa from neighbourhood 
but not from partnership, since this act does 
not constitute a partnership in the property 
of the house. In the same manner. alsoa 
person who is a partner ina beam laid on the 
top of the wallis only held in the light ofa 
neighbour 

The right of all the Shafees (claiming upon 
equal ground) is equal, without anv regard to 
the extent of their properties. —WHEN there 
isa plurality of persons entitled to the pri- 
vilege of Shaffa, the right of all is equal, and 
no regard is paid to the extent of their several 
propertics Shafei maintains that the right 
of Shaffa in this case is possessed by the 
Parties in proportion to their several proper- 
ties ; because Shaffa is one of the immunities 
of their property, and must therefore be held, 
like the profits of trade, the produce of lands, 
the offspring of slaves, or the fruit of trees, 
in proportion to their respective shares in the 
joint property. The argument of our doctors’ 
is, that the parties being all equal with re- 
spect to the principle on which their right of 
Shaffa is grounded (namely, a conjunction 
with the lands sold) they are all conse- 
quently equal in the right itself,—whence if 
Only one partner were present, however in- 
considerable his share might be, he would be 
entitled to the whole of the Shaffa.—In reply, 
moreover, tothe arguments used by Shafel, ° 
it is to he observed that the disseising another 
of his property, contrary to his inclination, 
is not one of the immunities of property, 
and is verv different from the profits _of 
trade, the fruits of trees, or the like, which 
are pare absolutely from the property 
itsel 

Ir one of the parties relinquish his right 
it devolves to the others, and is participated 
equally amongst them; for although the 
grounds of their right were complete, yet 
they were obstructed from enjoying the 
entire privilege by the intervention of his 
right: but that right being resigned, the 
abstruction consequently no longer remains- 

If some be absent, the Shaffa is adjudged 
equally amongst those who are present, 
but the absentee appearing receive their 
shares —IF some of the partners happen to 
be absent, the whole of the Shaffa is to be 
decreed equally amongst those who are 
present ; for it is a matter of uncertainty 
whether those who are absent would be in- 

clined to demand their right ; and the rights 
of those who are present must not be pre- 
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judiced on a mere uncertainty —If, how- 
ever, the Kazee should have decreed the 
whole of the Shaffa to one who is present, 
and an absentee afterwards appear and claim 
his right, the Kazee must decree him the 
half; and so likewise ifa third appear, he 
must decree him one third of the shares 
respectively held by the other twoin order 
that thus an equality may be established 
amongst them 

If the person present should relinquish his 
Shaffa after the whole has heen decreed to 
him by the Kazee, and the absentee after- 
wards appear, he is in this case entitled to 
claim only one half because the decree 
which the Kazee has passed. awarding the 
whole to the other, absolutely extinguished 
one held of the absentee’s right —It were 
otherwise if the person present relinquish 
his right previous to any decree being passed 
by the Kazee, and afterwards the absentee 
appear: for in this case he [the absentee] is 
entitled to the whole of the Shaffa. 

The right does not operate until after the 
sale of the property.—Tue privilege of 
Shaffa is established after the sale; for it 
cannot take place until it be manifest that 
the proprietor isno longer inclined to keep 
his house ; and this is manifested by the sale 
of it. Itis therefore sufficient, in order to 
prove the sale and establish the privilege of 
Shaffa, that the seller acknowledge the sale, 
although the person said to be the buyer 
deny it. 

Nor until it be regularly demanded.—TuHeE 
right of Shaffa is not established until the 
demand be regularly made in the presence of 
witnesses ;—and it is requisite that it be 
made as soon as possible after the sale is 
known ; for the right of Shaffa is but a feeble 
right, as itis the disseising another of his 
property merely in order to prevent appre- 
hended inconveniences.—It is therefore re- 
quisite that the Shafee without delay dis- 
cover his intentions, by meking the demand ; 
which must be done inthe presence of wit- 
nesses, Otherwise it cannot be afterwards 
proved before the Kazee. 

Neither does the property goto the Shafee 
but by the surrender of the purchaser, or a 
decree of the magistrate.-—WHEN the demand 
has been regularly made in the presence of 
witnesses, still the Shafee does not become 
proprietor of the house until the purchaser 
surrender it to him, or until the magistrate 
pass a decree ; because the purchaser’s pro- 
perty was complete, and cannot be trans- 
ferred to the Shafee but by his own consent, 
or by a decree of a magistrate; in the same 
manner asin the case of a retraction of a 
grant, where the property of the grantee 
being completely established by the grant 
it cannot be transferred tothe granter, but 
by the surrender of the grantee, or by a 
decree of a magistrate. The use of this law 
appears in a case where the Shafee, after 
having preferred his claim before witnesses 
previous tothe decree of the magistrate or 
the surrender of the purchaser, dies, or sells 
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the house from whence he derived his right ; 
—or where the house adjuining to that to 
which the right or Shaffa re'atesis sold for 
in the first of these instances the house is not 
apart of his hereditaments, because it was 
not his property; and the right of Shaffa 
fails in the second instance, as the funda- 
mental principle of that right is extinguished 
previous to his becoming tue proprietor ; and 
in the tnird case, he has no right of Shaffa 
with respect to the house which 1s sold. since 
the house from which he would have derived 
that right is not his property. 


CHAPTER II. 


OF CLAIMS TO SHAFFA, AND OF LITIGATION 
CONCERNING IT. 


The claims are of three kinds. I, The 
immediate claim (which must be made on 
the instant, or the Shaufee forfeits his title). 
—CwatmMs to Shaffa are of three kinds —The 
first of these is termed Talb Mawasibat, or 
immediate claim, where the Shafee prefers 
his claim the moment he is apprised of the 
sale being concluding; and this it 1s necessary 
that he should do, insomuch that if he make 
any delay, his rightis thereby invalidated : 
for the right of Shaffa is but of a feeble 
nature: as has been already observed; and 
the Prophet, moreover, has said, ‘‘The right 
of Saarra is established in him who prefers 
his claim without delay.”’ 

Ir the Shafee receiv2a letter which. either 
in the beginning or the middle, apprises him 
of the circumstance of his Shaffa, and he 
read it onin theend, his right of Shaffa is 
thereby invalidated. Many of our modern 
doctors accord in this opinions ; and it 1s 
in one place recorded as the doctrine of 
Mohammed —In another place, however, it 
is reported from him, thatif the man claim 
his Shaffa in the presence of the company 
amongst whom he may be sitting when he 
receives the inte!ligence, he is the Shafee, 
his right not being invalidated unless he 
delay asserting it till after the company 
have broke up. Both these opinions are 
mentioned inthe Nawadir ;—and Koorokhee 
passed decree agreeably to the last quoted 
report ; because the power of accepting or 
rejecting the Shaffa being established, a 
short time should necessarily be allowed for 
reflection; in the same manner as time is 
allowed to a woman to whom her husband has 
given the power of choosing to be divorced 
or not. 

Ir the Shafee. on hearing of the sale, 
exclaim ‘' Praise be to Gop !’’ or ‘‘ There 
is no power or strength but what 1s derived 
from Gop !"’ or “ Gop is pure !’’ his right 
of Shaffa is not invalidated, insomuch that 
if, immediately on pronouncing these words 
he without delay claim his Shaffa, he will 
accordingly get it ; because the first of these 
is considered as a thanksgiving on his be ing 
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freed of the neighbourhood of the seller; 
the second (which is an expression of ad- 
miration) is supposed to proceed from the 
astonishment with which he is struck at the 
intention manifested by the seller of doing 
a thing which would be vexatious to him; 
and the last is considered as an exclamation 
prefatory to further discourse. None of 
these expressions, therefore, can imply a 
refusal or rejection of the Shaffa.—1n_ the 
same manner also, 1f. on receiving the news 
of the sale, he ask ‘'Who is the purchaser, 
and how much is the price ?’’ it does not 
invalidate his right; since these questions 
cannot be considered asa refusal, but on the 
contrary it may be concluded from them 
that if the price be reasonable and a 
purchaser a person whom he would not like 
as a neighbour, he will afterwards claim his 
right of Shaffa 

Ir is not material in what words the claim 
is preferred: it being sufficient that they 
imply aclaim Thus if a person say ‘'I 
have claimed my Shaffa, ’’ or ‘‘I shall claim 
my Shaffa,’’ or ‘‘I do claim may Shaffa,’’ all 
these are good; for it 1s the meaning, and 
not the style or mode of expression, which 
is here considered. 

WHEN news of the sale is brought to the 
Shafee, it is not necessary, according to 
Haneefa, that he assert his intention of 
claiming the Shaffa before witnesses, unless 
the news be communicated to him by ‘wo 
men or one man and two women, or one 
upright man. The two disciples maintain 
that he ought to declare his intentions before 
witnesses as soon as the news 18 communi- 
cated to him by one person, being either a 
freeman or a slave, a woman or a_ child,-— 
provided, however, that the person be, in 
his belief, a true speaker —-It is otherwise 
where a woman is informed that her husband 
has given her the power of divorcing her- 
self; for in that case it does not singnify who 
is the informer, or what is his character. 

Jr the person who gives the intelligence to 
the Shafee be himself the buyer it is not 
(according to Haneefa) in such case neces- 
sary that he bean upright man; because he 
is the opponent; and uprightness is not 
requisite in him. 

II. The claim by affirmation and taking 
to witness (which must be made as soon as 
conveniently may be after the other) ---THE 
second mode of claim to Shaffa is termed the 
Talb Takreer wa Ish-had, or claim by affirma- 
tion and taking to witness ;—and tis also is 
requisite ; because evidence is wanted in 
order to establish proof before the magis- 
trate; and it is probable that the cl.imant 
cannot have witnesses to the Talb Mawasi- 
bat, as that is expressed immediately on 
intimation being received of the sale. It is 
therefore necessary afterwards to make the 
Talb Ish-had wa Takreer, which is done by 
the Shafee taking some person to witness,— 
either against the seller, if the ground sold 
be still in his possession,—or against ' the 
purchaser,—or upon the spot regarding 
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which the dispute has arisen; and upon the 
Shafee thus taking some person to witness, 
his right of Shaffa is fully established and 
confirmed. The reason of this is, that both 
the buyer and seller are opponents to the 
Shafee in regard to his claim of Shaffa ;the 
one being the possessor, and the other the 
proprietor of the ground ;—and the taking 
evidence on the ground itself is also valid: 
because it is that to which the right relates. 
If the seller have delivered over the ground 
to the buyer, the taking evidence against 
him is not sufficient, he being no longer an 
opponent; for having neither the possession 
nor the property, he is as a stranger. The 
manner of claim by affirmation and_ taking 
to witness is, the claimant saying ‘‘Such a 

erson has bought, such a house, of which I 
am the Shafee; I have already claimed my 
privilege of Shaffa, and now again claim tt; 
be therefore witness thereof ’’ (It 1s reported 
from Aboo Yoosaf that it is requisite the 
naine of the thing sold, and its. particular 
boundaries, be specified; because a claim 18 
not valid unless the thing demanded be 
precisely known ) 

And III claim by litigation —Tue third 
mode of claim to Shaffa is termed Talb 
Khasoomat, or claim by litigation,— which 
is performed by the Shafee petitioning the 
Kazee to command the purchaser to surrender 
up the ground tohim;the method of doing 
which will hereafter be particularly ex- 
plained 

A delay in the litigation does not invalidate 
the claim —Ir the Shafee delay making 
claim by litigation, still his right does not 
drop, according to Haneefa. Such also 1s 
the generally received opinion; and decrees 
pass accordingly. There is likewise one 
opinion recorded from Aboo YooSaf to the 
same effect Mohammad maintains that if 
the Shafee postpone the litigation for one 
month after the taking of evidence,his right 
drops. This 1s also the opinion of Ziffer ; 
and it is related as an opinion of Aboo 
Yoosaf, that the right of the Shafee becomes 
null if he delay the litigation after the 
Kazee has held one court; for, if he willingly 
and without alleging any excuse, omit to 
commence the litigation at the first court 
held by the Kazee, it is a presumptive proof 
of his having declined it. The reasoning on 
which Mohammed found his opinion in this 
particular is, that if the right of the Shafee 
was never to be invalidated by his delaying 
the litigation, it would be very vexatious to 
the buyer; for he would be prevented from 
enjoying his property, in the apprehension 
of being deprived of it by the claim of the 
Shafee.—'' I have therefore (says Mohammed 
limited the delay that may be admitted to 
one month, as being the longest allowed 
term of procrastination.’’—In support of the 
opinion of Haneefa, it is urged that the right 
of the Shafee being firmly established by the 
taking of evidence, it cannot be extinguished 
but his own rejection, openly declared :— 
in the same manner as hold in all other 


552 


matters of right.—Wéith respect to what is 
mentioned by Mohammed, that “the delay 
would be vexatious to the buyer,” it is of no 
weight ; for in case of the absence of the 
Shafee, his right is nct invalidated by the 
litigation being delayed ; and the vexation 
sustained by the buyer frum the delay is 
equally the same, whcther the Shafee be 
present or absent 

Particularly, if it be occasioned by the 
absence of the magistrate.—IF it appear that 
the Kazee was not in the city, and that on 
that account the litigation was delayed, the 
right is not invalidated, according to the 
concurrent opinion of the three abovemen- 
tioned sages ; for the litigation can only be 
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made in the presence of the Kazee ; and the ; 


delay is therefore excused. 

Rules to be observed by the magistrate on 
ana 
Kazee and claims his right, alleging tnat 
“such a person has purchased a house, in 
which he has the right of Shaffa,”’ the Kazee 
must first question the purchaser (the defen 


on which the Shafee grounds 
Shaffa ; aniif he acknowledge it, this is a 
sufficient ground for the Kazee passing a 
decree :—but if he deny it, the Kazee must 
then order the Shafee to briny witnesses to 
prove his property ; for the possession, which 
1s apparent, may be owing to other causes 
than property ; and a thing which is thus 
doubtful cannot be admitted as a proof to 
the detriment of another, Kadooree alleges 
that the Kazee, before he apt lies to the de- 
fendant, ought to ask the plaintiff regarding 
the situation of the house and its boudaries ; 
because ifa man sue forthe property of a 


his right of 
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tively as to the fact in question, namely, 
whather the house be, for certain, the pro- 
perty of the plaintiff or not.—If the pur- 
chaser refuse to swear, or the Shafee bring 
evicence, his property is proved in that 
house from which he derives his claim of 
Shaffa,and the neighbourhood of that house 
to the one in dispute is also proved The 
Kazee must next ask the purchaser whether 
he has bought the house or not2?and if he 
deny it, the Kazee must order the Shaffez to 
bring witnesses to prove the purchase; for 
the Shaffa cannot be established until the 
sale be proved; which must be done by 
witnesses.—If the Shafee cannot bring wit- 
nesses, the Kazee must administer an oath 
to the purchaser to this effect, ‘the has 
not purchased the house,’’ or that ’’the 
plaintiff is not entitled to the privilege of 


Shaffa in the manner in which he has 
claimed it;’’ for here he swears regarding 
an act committed by himself; and relative 


to a thing which is inhis own possession ; 


‘and therefore it is necessary that the oath 
dant in the cause) cOncerning the property ' 


be positive as to the certainty of the fact 
The cause may be |.tigated and determined 
independent of the price of the property in 


, dispute —The Shafee may litigate his claim 


house, it is requisite that he describe its ° 


situation and boundaries; and therefore he 
must do the same in claiming his right of 


Shaffa. When he has done this, the Kazee | 


must next interrogate him regarding the 


grounds of his right of Shaffa; for the . 
ground of Shaffa are various, and possibly : 
he may set forth ground according to his | 


own Imagination, which do not, in reality, 
constitute anv ground If he reply that 
“the is the Shufee, because of his house 
being situated next to that which is the 
resent object of dispute,’’ his claim (as 
‘hasaf observes) is complete. It is also 
mentioned tn the Fatavee, that he must 
describe the boundaries of the house from 
whence he der-ves his right to the Shaffa in 
question. 

And the mode prescribed for his examining 
the parties.—IF the Shafee, being unable to 
bring witness, require that the purchaser 
be put to his oath, it must be ten lered merely 
according to the best of his [the purchaser’s] 
know edge (that is he must be required to 
say, ‘‘By Gop, I know not that the plaintiff 
is the proprietor of the house on which he 
founds his claim of Shaffa’’) ; because his 
deposition relates toa thing which is 1n the 
hand of another, and therefore he can only 
swear as to his own knowledge, and not posi- 


of Shaffa although he do not produce in 
court the priceo’ the ground in dispute:— 
but when the Kizee has decreed to him the 
privilege of Shaffa, it is necessary that he 
bring the price Thisisthe doctrine of the 
Zahir Rawayet, as quoted in the Mabsoot 
It is reported, from Mohammed that. the 
Kazee ought not to pass the decree until the 
Shafee produce the price (and the same 1s 
also cited by Hasan from Hanrefa); because 
possibly the Shafve may be indigent, and 
the Kazee must therefore delay the decree, 
in order that the purchaser may not lose hi: 
property -—The reason ass'gned in support 
of the first opinion quuted from the Zahii 
Rawayet, is that the price does not become 
due from the Shafee to the purchaser unti 
the Kazee have passed his decree; and a: 
the purchaser is not obliged to surrender uy 


' the ground previous to the decree, so in thi 


: 
| 
| 
| 
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same manner the Shafee (as has heen men 
tioned above) is under no necessity of pre 
viously producing the price: -nor can ther 
be any apprchension of the purchaser losin; 
his property, since he has the right of deten 
tion, as will more particularly be shown ‘1 
the ensuing examples 

But the defendant may retain the on 
until the other be produced —WHEN, pre 
vious to the Shafee producing the price, th 
Kazee has commanded the purchaser to deli 
ver up the ground [to the Shafee], still h 
may retain it in has own hand until th 
price be brought to him 

The privilege is not forfeited bya belay i 
the payment.—Ir the Shafee delay to pa 
the price tothe purchaser, after the Kaze 
has ordered him, still his privilege of Shaft 
is not invalidated ; for it has become firml 
established by the litigation and the decre 
of the Kazee. 
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The seller may be sued whilst the house is 
in his possession.—Ir the Shafee bring the 
seller into court whilst the house is still in 
his possession, he (the Shafee] may com- 
mence his litigation against him, and the 
seller may retain the house in his own  pss- 
session until he receive the price from the 
Shafee. The Kazee, however, is not in this 
case to hear the evidence until the purchaser 
also appear, as for his presence there is a 
twofold reason; for First, the purchaser 1s 
proprietor of the ground, and the seller the 
Ppossessur ; and as the decree of the Kazce 
must be against both, both therefore must be 
present (It is otherwise where the pur- 
chaser has obtained possession; for then 
there can be no occasion for the presence of 
the seller, as he has become like a_ stranger, 
having neither the property nor th? posses- 
sion.) Seconp_y, the sale or bargain which 
had been concluded in favour of the pur- 
chaser is to be disso'ved by decree; and it is 
therefore requisite that he he present, in 
order that the Kazee may decree the dissolu- 
tion against him. 

Anag nt for the purchaser may be sued 
(before delivery to his constituent).—Ir an 
agent on behalf of another purchase ground, 
the Shafee must sue the agent. If, however, 
the agent have delivered overthe ground to 
his constituent, the Shafee must not insti- 
tute his suit against the agent (as he _ is 
neither the propietor nor the possesor), but 
against his constituent; for the agent then 
stands as the seller, and his constituent as 
the purchaser; and when (as has been al- 
ready explained) the seller delivers up the 
ground to the purchaser, the Shafee’s suit is 
against the latter. 

And soalso an agent for the seller, or an 
execulor.—Ir the agent of a person who is 
absent sell ground on account of his con- 
stitucnt, the Shafee may claim his right and 
obtain the ground fiom the agent, provided 
it be in his possession. The same rule also 
holds in the case of an executor authorized 
to sell lands. 

Che Sh f-e, after gaining his suit, has an 
option of inspection, and also an option from 
defect.—Ir the Kazee decree,in favour of 
the Shafee, ata time when he has not yet 
seen the property in dispute, he [the Shafee] 
has an option of inspection; and if any 
defect be afterwards discovered in it, he has 
an option from defect * and may, if he 
please, reject it, notwithstanding the pur- 
chaser should have excepted such defect 
from the bargain, or, in other words, should 
have exempted the seller from responsibility 
for such defect ; because, as the transfer of 
property by right of Shaffa is the same as a 
transfer of property by sale, the Shafee has 
therefore, under both the above circum- 
stances, the power of rejection, in the same 
manner as any other purchaser; and this 


*Option of inspection and option from 
defect are fully explained under the head of 
SALE (See Vol. Il. p. 255 and 258 ) 
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power in the Shafee is not destroyed by the 

purchaser having secn the property, or 

having so excmpted the seller; for he [the 

purchaser] was not deputed by the Shafee, 

and his act, of course, does not affect the 
Shafee’s power of rejection. 
Secti n. 

Of Disputes relutive to the Price. 
In disputes concerning the price, the asser- 


tion of the purchaser, upon oath’ must be 
credited.---Iv the purchaser and Shafee 
differ regarding the price, the former al- 
leging one hundred, for instance, and the 


latter only eighty, and neither of them be 
able to bring any evidence, the assertion 
of the purchaser must be credited in pre- 
ference to that of the Shafee ; because here 
the Shafee alleges a right in the purchaser's 
property fora sum short of one hundred, 
which the purchaser denies; and, according 
to the Law, the declaration of a defendant, 
upon oath, must be credited:—neither is 
the cath of both parties* required in this 
case forthe Shafce is plaintiff against the 
purchaser, but the purchaser is not plaintiff 
against the Shafee, he being at liberty either 
to claim or resign the thing in question; and 
it is a rule that both parties cannot be called 


| on to swear, unless where both are in sone 
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manner plaintiff, or in some particular cases, 
where it is expressly ordained by the Law, 
neither of which reasons e>ist in the pre- 
sent instance. 

And so likewise evidence produced by him. 
—Ir both the purchaser and the Shafee pro- 
duce evidence, that produced by the Shafee 
must be credited, according to Haneefa and 
Mohammed.—Aboo Yoosaf on the contrary 
maintins that the evidence produced bv 
the purchaser must be credited; because it 
proves a larger sum than the other, and it 
isageneral rule that regard is had to the 
evidence which proves the most ,—as where, 
for instance, a difference atises regarding the 
amount of th2 price betwixt a purchaser 
and a sellers or an agent and his constituent, 
or a person who buys a thing from an infidel 
enemy, and the original proprietor of the 
thing ;--in all which cases, if both parties 
bring evidence, the evidence of him who 
proves the largest sum is admitted.—The 
difference hese alluded to, betwixt one who 
buys a thing from an infidel enemy. and the 
former proprietor of the thing, will be better 
elucidated by the following case.—A Mus- 
sulman merchant gocs upon 4 voyage, ar- 
rives inthe country of the infidels, receives 
their protection, and, whilst he remains 
there purchases a slave, who had formerly 
belonged to Zeyd, from an infidel, who had 
carried him away as his plunder; and, on 
the merchant’s return, Zeyd claims his 
slave, offering the price which the merchant 
had given to the intidel; but a difference 
arising betwixt them regarding the amount 


_ ae 


* Arab. Tahalif.—For a full explanation 
of this term see p. 417 of this Vol. 
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of the price, buth udduce evidence to prove 
the sum they asserted ;—in which case the 
evidence of the merchant, which goes to prove 
the largest sum, is admitted. in preference 
to that of Zeyd.—In support of the opinion 
maintained by Haneefa and Mohammed on 
this point, two arguments may be urged — 
First, the evidence of the Shafee subjects 
the purchaser to an obligation ; whereas the 
evidence of the purchaser does not subject 
the Shafee to any obligation, since he has it 
in his option to take the thing in dispute or 
not; and the intention of establishing evi- 
dence is to impose an obligation. —SECONDLY, 
if it be possible, aregard should be paid to 
the evidence of both parties; and here it is 
possible, for there is no absolute contradic- 
tion in this allegations of the two parties, 
since the purchaser may perhaps have twice 
purchased the thing; and both purchases 
being thus apparently proved, it remains in 
the option of the Shafee to prefer which- 
ever he pleases ; that is to say, if the pur- 
chaser have bought the thing twice, viz 
once for one thousand, and another time for 
two thousand, the Shafee has it in his option 
to take the thing for whichever of these 
prices he thinks proper —With respect to 
the analogy urged by Aboo Yoosaf be- 
twixt the case in question and that of a 
purchaser and a seller differing concerning 
the amount of the price, it cannot be ad- 
mitted ; for if two different sales take place 
betwixt the parties, one immediately after 
the other, regarding the same thing, the one 
sale invalidates the other : and it being thus 
impossible to admit the allegations and evi- 
dence of both parties that evidence which 
proves the largest sum must be superior ; 
and the superiority is therefore allowed to 
the evidence of the seller over that of the 
purchaser, becaus2 it proves the largest sum. 
In the case of the Shafee, on th2 contrary, 
as the maxin of one sale invalidating the 
other do:s not affect him both the sales hold 
good with respect to him ;—whence if the 
purchaser choose to purchase the same thing 
twice, the Shafee has itin h’s option to take 
it for either of the prices, as has been men- 
tioned above. Beside, as an agent is sup- 
posed to stand inthe place of a seller, and 
his coastitucat in that of a pula haser, the 
same laws will of course hold with respect 
to them as are established in the case of a 
buyei and a seller ; and this is confirmed by 
a precept quoted from Mohammed, in which ! 
it is expressly said, that ‘‘the evidence | 
\ 
! 
| 
! 
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brought by the constituent 1s preferable.’’— 
With respect, also, to the analogy urged [by 
Aboo Yoosaf] betwixt the case in question 
and that of a dispute between the purchaser 
ofa slave from a) infidel and the former 
master of such slave, it is entirely unfounded | 
since it cannot be admitted that the effect of | 
the branch is the same as that of the root, 
as w2 fialit exoressly declared in the Seyir 
Kabzer; that th2 evidence adduced b; the 
formzr mister of the slave is supzrior But | 
ev21ainittiag th: asovz-m:1:i9224 > propo- | 


sition still the argument is of no weight, 
for in the case of the merchant two bargains 
could not be made successively without the 
one of them being invalidated; whereas in 
the case of the Shafee (as we have already 
observed) both bargains may be effective. 
And also his assertion, if the seller allege 
a larger amount.—Ir the seller and purchaser 
differ regarding the price, and the seller 
(supposing him not yet to have received = it) 
allege the ainallest sum, the Shafee may take 


' the house for the price alleged by the seller 


the assertion made by him of a smaller sum 
being considered as an abatement in favour 
of the purchaser, of which the Shafce is 
entitled to avail himself. We shall have 
occasion in the ensuing section to explain 
the ground on which this law is founded ; 
and shall therefore in this place assign 
only one reason, namely, that the right- 
given to the Shafee over the seller arises 
from his own declaration, in saying, 
‘'T have sold it for such a price ;’’ and 
therefore, so long as he has not received the 
price, his allegation must be credited re- 
garding it,—whence the Shafee 1s_ entitled 
to take the property at a rate agreeable to 
his assertion.—If, on the contrary, the seller 
allege the largest sum, both parties must b2 
required to swear, and the contract of sale 
is then dissolved. If, in this case, either of 
them refuse to swear, that price is established 
which has been set forth by the other, and 
the Shafee is consequently entitled to take 
the house for that amount. If, on the other 
hand, both parties swear, the Kazee, at the 
requisition of one or both of them; must 
dissolve the sale; and the Shafee (whose 
right is not be prejudiced by such dissolu- 
tion) may then take the house for th> amount 
alleged by the seller. 

Ir the seller should have received the 
price, the Shafee may take the house for the 
amount set forth as the price by the pur- 
chaser; and here the all. gation of the seller 
is of no weight or credit, for having received 
the price, the sale, as far as relates to him. 
is finally concluded, an i he bec nes oily as 
a stranger; the dispute then lying betwixt 
the purchaser and the Shafee, ragarding 
which we have already been very exolicit 
ina former part of this section. 

Case in which the seller's assertiun may be 
credited conc ‘rning the price —Ir the Shafee 
be not apprized of the seller’s having received 
the price and the seller should say, ‘‘I have 
sold the property for one thousand dirms, 
which [ have received,’’ in this case the 
Shafee is entitled to takz the property for 


‘ one thousand dirms; for, as the beginning 


of the seller’s speech, in which he acknow-. 
ledyes the .ale, creates the Shafee’s right of 
Dhaffa, the subsequent sentence, in which 
he asserts his having re:eived the price, as 
tending to extinguish that right which he has 
himself created, must not be admitted But 
ifthe seller should say, ‘I have sold the 
groundand received the price,’’ and then 
should add, '‘which was one thousand dirms,”’ 
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his evidence with respect to the amount of 
the price cannot be admitted, because by the 
prior acknowledgment of his having received 
the price, he becomes like a stranger. and 
has no further concern or interest in the 
matter. 

Section 


Of the Articles in lieu of which the Shafee 
may take the Shaffa Property. 


The Shafee is entitled to the benefit of any 
abatement made to the purchaser, but not to 
that of a total remission.—lIr the seller abate 
apart of the price to the purchaser, the 
Shafee is entitled to the benefit of such 
abatement ; whereas if the seller; after the 
sale, remit the whole of the price to the 
purchaser, the Shafee is not allowed to avail 
himself of such indulgence. The reason of 
this distinction is, that an abatement ofa 
part is an act connected with, and referring 
to, the original bargain or sale; and the 
Shafee is entitled to be benelit of it, because 
that sum which remains after deducting the 
abatement is the price ; whereas an entire 
remission has no connexion with the original 
bargain. In the same manner also, if the 
seller abate a part of the price, after the Shafec 
has become seised of his Shaffa property, he 
[the Shafee] is entitled tothe benefit of such 
abatement, and accordingly receives back the 
amount abated by the seller to the purchaser 


He is not liable for any augmentation 
agreed upon after the sale.—Ir, on the 
contrary, the purchaser after the bargain 


is concluded, agree to an augmentation of 
the price in favour of the seller, the Shafee 
is not liable for such augmentation , because 
his privilege of Shaffa is established for the 
prior originally settled: and if any subse- 
quent augmentation were admitted to operate 
with respec’ to him, it would be a loss to 
him ; whereas, on the contrary, any subse- 
quent abatement is a benefit. Analogous to 
this case of augmentation is that formerly 
stated, in which it was remarked, that if a 
man make a purchase for a certain price, 
and afterwards renew the purchase of the 
same thing, and settle a large price, the 
Shafee is not prejudiced by such augmenta- 
tion, but is entitled to his Shaffa for the price 
first agreed upon. 

If the price consist of effects, the Shafee 
may take it on paying the value of those 
effects: but if it consist of similars he is to 
pay an equal quantitv of the same—IF a 
man sell a house for a certain quantity of 
goods or effects, the Shafee is entitled to 
take it for the value of such effects; for 
effects are amongst the things denominated 
Zooat-al-Keem, or things which, being es- 
timable, are compensable by an equivalent 
in money.—lIf, on the other hand, a man sell 
a house for a compensation in wheat, silver, 
or any other articles estimable by measure or 
weight, the Shafee may take it for an equal 
quantity of the same article ; because these 
are of the class of Zooat-a!-Imsal, or things 
compensable by an equal quantity of the 


same species. The reason of this is that the 
revealer of the Ltaw® has established in the 
Shafee a right to take possession of the 
property of the purchaser, on giving hima 
compensation similar to the price which he 
has paid ;—it is therefore necessary that a 
similarly betwixt the compensation and 
price be observed as nearly as possible, in 
the same manner as in cases of destruction 
of property —(It is to be observed that 
articles which differ very little in their 
unities, such as walnuts or eggs, are in- 
cluded under the denomination of Zooat- 
al-Imsal, or things compensable by an equal 
quantity of the same species. Tf, therefore, 
aman purchase ground for walnuts or eggs, 
the Shafee may give him a compensation in 
walnuts or egas and is not required to pay 
an equivalent in money ) 

And so likewise, if the price consist of 
lund —IF a man sell a piece of ground for 
another piece of ground, in this case, as 
each piece of ground is the price for which 
the other is sold. the Shafee of each piece is 
entitled to take it for the value of the other, 
land being of the class of Zooat-al-Keem, 
or things compensable by an equivalent in 
money. 

In case of a term of credit, the Shafee may 
either wait the expiration of the term, or take 
the property immediately, spon paying the 
price.—Ir a house be sold fora price pay- 
able at a distant period, the Shafee may 
either wait until that period be expired, and 
then take the house for the same price,— or 
he may take it immediately, on paying the 
price in ready money ; but he is not entitled 
to take it immediately and demand a respite 
to the period settled by the purchaser, Ziffer 
maintains that the Shafee is entitled to take 
the house immediately, and demand a re- 
spite of the payment (and such also is the 
opinion of Shafeei); for the respite is a 
modification of the price, in the same manner 
as if it were stipulated to be paid in coin of 
an inferior species; and as the Shafee is 
entitled to take the house for the price itself, 
he is of course entitled to take it for the 
pric under its modification. The Yargument 
adduced by us, in support of the former 
opinion, is that a delay or respite cannot be 
established but by a positive stipulation be- 
twixt the parties: and in the present case 
there is not any stipulation, either betwixt 
the Shafee and the seller, or the Shafee and 
the purchaser.—nor can the seller's con- 
senting to a respite in favour of the purchaser 
be construed into a consent to respite in 
favour of Shafee; for men, as they differ 
in their circumstances, are more or less cap- 
able of discharging their debts.—With re- 
spect, moreover, to the arguments used in 
behalf of Ziffer’s opinion, it is true that the 
respite is a modification of the price; yet 
the law is not to be bent thereby ; for the 


respite is in fact, a right of the purchaser , 


*Meaning, the Prophet, who is often 


termed Shari, or the lawgiver. 
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but if it were admitted a modification of the 
price, it would bea right of the seller, like 
the price itself :—this case being analogous 
to where a man purchases a thing for a price 
payable at a distant time, and afterwards 
sells it again by a tawleeat ;—1n which 
instance, if no such stipulation be expressed, 
the second purchaser is not entitled to a 
term of credit,—and so here lhkewise.—If 
in the case here considered, the land be still 
in the possession of the seller, and the Shafee 
take it and pay him the price in ready 
money, his [the seller’s] claim against the 
purchaser ceases; for the bargain with 
respect to him is dissolved, and the Shafee 
is substituted in his place, as has been alreacly 
explained.—If, on the contrary, the land be 
in the possession of the purchaser, and the 
shafee take it from him, still the seller mut 
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take the land for the value of the wine as_ well 
ae of the pork ; for the giving or receiving of 
wine amongst Mussulmens is prohibited by 
their relig on, and it is therefore, with re- 
spect to them; reckoned also amongst the 
things which are of the denomination of 
Zooat-al-Keem —If, on the other hand, there 
be two Shafee, the one a Mussulman and the 
other a Zimmee, the former must take half 
of the land for half the value of the wine, 
and the latter the other half, for ha'f the 
quantity of the wine.—If, also, the Zimmee 
Shafee become a Mussulman, as his right 1s 
strengthened, not invalidated, by his con- 
version, he is therefore to take his half of 


| the land for half of the value of the wine ; 


because, by his embracing the faith, he is 
incapacitated from paying the actual wine, 
which then (as it were) becomes non-exist: nt 


allow to the purchase: the term of credit | with respect to him :--in the same manner as 


originally settled: because the bargain he- 
twixt them is not dissolved by the Shafee’s 
taking the land, and the case is therefore 
the same as where a person makes a_ purchase 
upon credit, and then sells the article for 
ready money, in which case the first seller is 
not entitled to demand ready money from 
him. It is, however ; lawful for the Shafee 
to defer taking the land until the term of 
credit be expired ; but he must make his 
demand without delay; for if he neglect to 
make an immediate demand, his right of 
Shaffa, according to Haneefa and Mohammed, 
becomes null :—contrary to be opinion of 
Aboo Yoosaf.—The reason for the opinion of 
Haneefa and Mohammed upon this head 1s, 
that as the Shaffa has existence frm the 
time of the sale, it is therefore requiste that 
the claim be made upon the instant of the 
sale being known. The treason for Aboo 
Yoosaf’s opinion is that ‘‘the only use of the 
claim is to enable the Shafee to take the 
land, which end cannot be at present 
effected, whence he remains silent; and as 
this silence does not argue any recession 
from his right, that 1s consequently not in- 
validated. To this, however, it may be 
replied, that the taking of the land 1s a 
matter posterior to the claim : and the Shafee 
has it, moreover, in his power to take it on 
the instant, by paying down the price. 


Case of property subject to Shaffa, pur- 
chased by a Zimmee for a price consisting of 
unlawful art'cles —Ir a Zimmee_ purchase 
land for wine or pork, and the Shafee ke also a 
Rimmee, he [the Shafee may take the Jand 
for an equal quantity of similar wine, or for 
the value cf the pork, because a bargain of 
this kind is held valid amongst Zimmees; and 
as the right of Shaffa is enjoyed in common 
by both Mussulmans and Zimmees, and wine, 
amongst the latter, is held as vinegar amongst 
the former, and hogs as sheep, it follows that, 
vinegar being included under the denomina- 
tion of Zooat-al-Imsal, and sheep under that 
of Zooat-al-Keem, the Shafee is at liberty to 
take the land for an equal quantity of wine, 
or for the value of the pork. If, on the con- 
trary, the Shafee be a Musalman, he is to 


| 
| 
| 


. quish the whole. 


where a person makes a purchase of a huuse 
for a measure of green dates, and a Shafee 
afterwards appears, at a time when the season 
for green dates is past; in which case he must 
take the hcuse for the value of the dates,— 
and so likewise in the present instance, as 
wine is, in effect, non-existent with respect 
to Mussulmans, they being prohibited by 
the Law, from using it in any shape. 


Section, 


The Shafee may either take the buildings 
or plantations of the purchaser (paying the 
value), or may cause them to be removed.— 
Ir the purchaser of ground subject to a claim 
of Shaffa erect builcines or plart trees upon 
it, and the Kazee afterwards order the ground 
to be delivered to the Shaftee, it in this case 
rests with him [the Shafee]} esther to take the 
ground, together: with the building or trees, 
paying the value of both, or to oblige the 
purchaser to remove them. Thisis the doc- 
trine of the Zahir Rawayet. It is recorded 
from Aboo Yocsaf that the Shafee cannot 
oblige the purchaser to remove his buildings ; 
but he must either take the ground, paying 
the value of the trees or buildings, or relin- 
This is alsothe opinion of 
Shafei. He, however ; admits that the Shafee 
may cause the buildings or the trees to be 
removed, on indemnifying the purchaser in 
the loss he may thereby sustain. In short, 
according to him, the Shafee has three things 
in his option : for he may either take the land, 
together with the trees and buildings, paying 
the value of those,—or he may cause them to 
be removed, indemnifying the purchase,—or, 
lastly, he may relinquish the whole. In sup- 
port of the op‘nion of Aboo Yoosaf two argu- 
ments are urged. First, the purchaser was 
justifiable in erecting the buildings; since the 
ground was his own property, and it would 
therefore be unjust to oblige him to remove 
them ;—in the same manner as where ground 
is for a short time transferred by a great, or by 
a defective sale, and afterwards taken back,— 
in which case the granter or the seller has it 
not in his power to oblige the grantee or the 


| purchaser to remove any buildings he may 
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have raised upon the ground whilst it was in 
his possession,—or (in cases of Shaffa) where 
the purchaser has 1:aised a crop of grain 
from the ground,—in which case the Shafee 
cannot oblige him to remove it until it be fit 
for reaping.—SEeconpbLy, in the present case 
one of two grievances must follow ; for either 
the Shafee must suffer a grievance in being 
obliged to pay an enhanced price for his 
Shaffa on account of the additional value of 
the buildings, or also the purchaser must 
suffer a grievance is being compelled to 
remove them. Now the latter of these 
grievances is the heaviest, for it is a loss 
without any recompense ; whereas the in- 
crease of price paid by the Shafee is not 
without a consideration ;- and where the 
Shafee either takes the ground, paying for 
the treesand buildings, or relinquishes the 
whole, the greater of the two grievances is 
obviated, and the smaller one only 1s inducec’. 
The reasons urged in behalf of the opinion 
quoted from the Zahir Rawayat are, that 
as the purchaser has planted trees or erected 
buildings on ground over which the rights of 
another extended, without first obtaining the 
sanction of that other, they must be removed, 
in the same manner as where a person who 
holds ground in pledge builds upon it with- 
out the permission of the pledger.—Besides, 
the right of the Shafee is stronger than that 
of the purchaser, as being of prior date ; 
whence it isthat any act of the purchaser, 
even such asthe selling or granting cf the 
ground, may be dissolved. It is otherwise 
with respect to a grantee, or a purchaser 
under an invalid contract (according to 
Haneefa); because they act under a per- 
mission from the possessor of the right; and 
also, hecause the right of resumption — in 
cases of gift or invalid purchase, is but of a 
weak nature,—whence it discontinues upon 
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the erection of buildings. The right of | 
Shaffa, on the contrary, still continues in 


force; and therefore the rendering absolutely 
obligatory the value of the trees or  build- 
ings, upon the Shafee, in case of his claiming 
his right, would be absurd; in the same 
manner as holds in cases of claim of right;* 
---in other words, if a person purchases land, 
and plant or build upon it, and it afterwards 
prove the right of another. the purchaser 
recovers the price of the land and the value 
of the trees and buildings from the seller, 
and not from the claimant of right ; and in 
the present instance the Shafee stands as the 
claimant of right. Analogy would suggest 
that grain also should be removed from the 
land ; but, by a more favourable construc- 
tion of the Law in this particular, it is not 
to be removed; because the term of its 
continuance is limited and ascertainable; 
and as the delay may be recompensed to the 
Shafee by a rent or hire, it cannot therefore 
be very grievous to him. 


a ho: 


a EE ee ee 


a. 


* Arab, Istihkak, meaning, a claim set up 
to the subject ofa sale. (See Vol. II. p. 294.) 


| (owing to some unforeseen calamity) be 
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The Shafee is not entitled to any remune- 
vation for buildings erected or trees planted 
on land which proves the property of another: 
—but he mav remove them.—Ir a Shafee 
having obtained possession of his Shaffa 
land, erect buildings, or plant trees upon it, 
and it afterwards appear that the land was 
wrongfully sold, being the property of 
another, the Shafee recovers the price,— 
from the seller, where he had taken the 
land from him,—or from _ the purchaser, 
where he had taken it from him; because it 
is evident that it was wrongfully taken. 
He is not, however, entitle? to recover from 
either party the value of his buildings or 
trees, but is at liberty to carry the wherever 
he pleases —It is recorded from Aboo Yoosaf 
that the Shafee may also recover the value 
of the buildings or trees from the person 
from whom he received the ground ; because 
that rerson, under such circumstances, 1S 
considered as the seller, and the Shafee as 
the purchaser $ and it is an established rule 
that the purchaser may recover from the 
seller the value of such buildings as he has 
erected on the ground, if it appear that the 
ground sold to him was not the property of 
the seller, but of another person, There 1s, 
however, a difference, in this case, betwixt 
a Shafee and an ordinary purchaser; for 
the latter is deceived by the seller, and 1s 
empowered by him to take the ground,— 
whereas the Shafee is not deceived by the 
purchaser, nor can he be said to be em- 
powered by him to take the ground, since !the 
purchaser himself is compelled, the Shafee 
taking possession of the ground withcut his 
consent. 

If the property have sustained any acci- 
dental or natural injury after sale, still the 
Shafee connot take it for less than the full 
price —IF a man purchase a house or garden 
subject to a claim of Shaffa, and the pe 
e@- 
stroyed, of the trees decay, it rests in the 
option of the Shafee either to resign the 
house or garden, or to take it and pay the 
full price : because as buildings or trees are 
mere appendages of the ground (whence it is 
that they are included in the sale of land 
without any particular mention being made 
of them), no particular part of the price 
is set against them,—unless where they have 
been wilfully destroyed by the purchaser, in 
which case it is lawful for him [the purchaser] 
to sell the appendages so destroyed, and 
make a profit by them, exclusive of the full 
price of the ground. It is otherwise when 
one half of the ground is inundated: for in 
such case the half of the thing itself being 
destroyed, the Shafee may take the remainder 
paying only half the original price. 

If the injury be committed by the pur- 
chaser, the, Shafee may take the ground alone 
at its estimated value —If the purchaser wil- 
fully break down the erections, the Shafee 
may either resign his claim, or may take the 
area of ground for a proportionable part of 
the original price; but he isnot entitled to 
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the ruins, because they become a_ separate 
property, and are no_ longer appendages of 
the ground; and the right of Shaffa extends 
only to the ground, and to things so attached 
to it as to be appendages. 

Case of a Shafes taking ground with fruit 
trees.—IF a man purchase a piece of ground, 
having date trees upon it bearing fruit at the 
time, the Shafee is entitled to take the fruit, 
—provided particular mention have been 
made of it in the sale, for otherwise it 1s 
not comprehended. What is here advanced 
proceeds upon a favourable construction. 
Analogy would suggest that the Shafee is 
not entitled to take the fruit; because, as 
the fruit isa dependant both of the tree and 
of the ground (whence it is not included in a 
sale of ground unless it be particularly 
mentioned), it therefore resembles the furni- 
ture ofa house The reason fur a_ more 
favourable construction, in this particular 
is that the fruit, in consequence of its ccon- 
nexion withthe tree, is a dependant of the 
land, in the same manner as an erection, or 


any thing inserted inthe wall of a house, 
such as a door, for instance ; and therefore 
the Shafee is entitled to take it The same 


rule also holds where the ground is purchased 
at atime when there is no fruit uoon the 
trees and the fruit is afterwards produced 
whilst it [the ground] is yet in the pur- 
chaser’s possession;— in other words, the 
Shafee is here also entitled to take the fruit, 
because that isa dependant of the original 
article : in the same manner as in the case of 
a female slave who is sold.—if she be de- 
livered of a child previous to her being given 
over to the purchaser, still the child, as 
well as its mother, is the property of the 
purchaser 

In either of the two preceding cases if the 
purchaser have gathered the fruit. and the 
Shafee afterwards come and claim his privi- 
lege he is not entitled to the fruit so gathered; 
for it is no longer an appendage of the 
ground. It is said, in the Mabsoot, that if 
the purchaser have gathered any of the fruit, 
a proportionable abatement should be made 
in the price to the Shafee The compiler of 
the Hedaya remarks, that this is in the 
former only of the two above-mentioned 
cases; for the fruit being produced at the 
tine, and being actually and expressly in- 
cluded in the sale, it is natural to suppose 
that a part of the price was given in  con- 
sideration of it ; whereas, in the latter case, 
the fruit was not produced, and could only 
be included in the sale as a consequent, 
whence no part of the price could have been 
set against it. 


CHAPTER II 


OF THE ARTICLES CONCERNING WHICH 
SHAFFA OPERATES 
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Shaffa takes place with respect to immove- 
able property. notwithstanding it be in 
capable of division, such as a bath, a mill, 
Or a private road Shafei maintains that 
nothing it subject to Shaffa but what is 
capable of being divided: because (accord. 
ing to his tenets) the end of Shaffa is to 
obviate the inconveniences attending a divi- 
sio 1 of property, which does not hold in a 
property incapable of division. Our doc- 
trine, however, is grounded on a precept of 
the Prophet, who has said ‘‘Sxapea takes 
place with regard to all lands or houses ”’ 
Besides, according to our tenets, the grand 
principle of Shaffa is the conjunction of pro- 
perty, and its object (as we have already 
explained) to prevent the vexation arising 
from a disagreeable neighbour; and this 
reason is of equal force whether the thing 
be divisible or otherwise 

THe privilege of Shafta does not extend 
to household effects or shipping ;* because 
ofa saying of the Proph-t, ‘Srarra affects 
only houses and girdens;’’ and also, because 
the intention of Shaffa being to prevent the 
vexation arising from a bad neighbour, it is 
needless to extend it to property of a move- 
able nature 

Unless it be sold separate from the ground 
onwhich it stands-—-Ir is observed. in the 
abridement of Kadoore2, that Shaffa docs 
not affect even a house or trees when sold 
separatelv from the giound on which they 
stand This opinion (which is also men- 
tioned in the Mabsoot) 1s approved ; for as 
buildings and trees are not of a permanent 
nature, they are therefore of the class of 
moveables, There is, however, an excep- 


' tion to this in this case of the upper storey of 


| 
| 
| 
| 


The right of Shaffa holds with respect to | 


allimmoveable property.—TueE privilege of 


dower, or as 


a house; for itis subject to Shaffa —whence 
the proprietor of the under storev is the 
Shafee, as is also the proprietor of the upper 
the Shafee of the under one, notwithstand- 
ing their entries be hy different roads. 

A Mussulman and a Zimmee are on an 
equality uith respect to it-——-A Mussu.MaNn 
and a Zimmee; being caually affected by the 
principle on which Shaffa is established. and 
equally concerned in its operations, are there- 
fore on an cqua! footing in all caces regarding 
the privilege of Shaffa, and for the same 
reason, a Manora woman, an infant or an 
adult, a just manora reprobate, a freeman 
or a slave (being either a Mokatib or a Mal 
zoon), are all equall with respect to Shaffa 

Ithelds with respect to property trans- 
ferred in any shape for a_ consideration,— 


WHEN a man acquires a_ property in land 
for a consideration (in the manner, for in- 
stance, of a grant for a consideration), the 


privilege of Shaffa takes place with respect 
to it, because it is in the power of the Shaffa 
to fulfl the stipulation. 

It doesnot hold in a property assigned in 
a compensation for Khoola, or 


ee ee oe 


_ *The term, in the original, signifies boats 
including every species of water- carriage 
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as a hire. or in comnosition for murder, or as . 


the price of manumission.—Twe privilege of 
Shaffa cannot take place relative to a house 


assigned by a man asa dower to his wife, or ' 


by a woman to her husband as the condition 
on which he is to grant her a divorce, or 
which is settled on a person as his hire or 
reward, or made over in composition for 
wilful murder, or assigned over as the ran- 
som of a slave; for withus it is a rule that 
Shalta shall not take place unless there exist 
an exchange of property for property, which 
is not the case in any of these instances, as 
the matters to waich the house is opposed are 
not property Shafei holds Shiffa to take 
place in all these cases; because, althouuh 
the matter to which the house is orposed be 
not property, it is nevertheless capable of 
estimation (according to his tenets), and 
therefore the house may be taken upon pay- 
ing the value of the matter to which it is 
opposed, in the same manner as in the sale 
of a propcriv for a consideration in goods or 
effects It isto be observed, however, that 
this opinion of Shafei obtains only with re- 
spect to a case where a part of a house is 
assigned as a dower, or made over aS a 
consideration for Khoola, a composition for 
murder, and so forth: for, according to his 


tenets, there is no Shaffa except in cases of | 


joint property. 

It holds with resp2ct to a house sold in 
order to pay the dower.—IF a man marry a 
woman without settling on her any dover, 
and afterwards settle on her a house asa 
dower, the privilege of Shaffa does not take 
place, the house being here considered in the 
same light as if it had been settled on the 
woman at the time of the marriage —It is 
otherwise where a man_ sells his house in 
order to discharge his wife’s dower either 
proper stipulated : because here exists an 
exchange of property for property. 

IF a man, on his marriage, settle a house 
upon his wife a> Lis dower, and stipulate 
that she shall pay him back, from the price 
of the house, one thousand dirms, according 
to Haneefa the privilege Shaffa does not 
take place relative to that house; whereas 
the two disciples hold that it effects a port 
of the house equivalent to one thousand 
dirms.* 

It doves not hold with respect to a house the 
possession of which is compromised by a sum 
of money.—The privilege of Shaffa does not 
operate relative toa house concerning which 
there has been a dispute betwixt two men, 
compromised by the defendant (who was the 
possessor) paying the plaintiff a sum of 
money, after denying his claim: for in this 
case, the compromise being miade after the 
denial, the house, in the imagination of the 
defendent, still belongs to him under his 
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* The reasonings on both sides are here 
recited at large; but are omitted in the 
translation, as containing merely a string 
of metaphysical subtilties or little or no use, 
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original right Of ;.coperty. and consequently 
no sale or exchange of property for property 
can here be established in regard to him ;— 
and so likewise if he refuse to answer to the 
suit, and then comproinise it with a sum of 
money.—since it may be supposed that he has 
parted with his money rather than be under 
the necessity of taking an oath, even with 
truth on his side, or of invo!ving himself in 
litigious disputes and bruils. If, on the con- 
trary, he confess the justness of the plaintiff's 
claim, and then compromise with a sum of 
money. the privi'ege of Shaffa takes place; 
because as he has here acknowledged the 
plantiff’s right to the house, and retained 
if afterwards in virtue of a compromise, an 
exchange of property for property 1s clearly 
established in this instance. 

It holds with respect to a house made over 
in compos:tion.—IF a defendant compromise 
a suit by resigning or making over a 
house to the plaintiff, after having either 
denied hisclaim or acknowledged it, or re- 
fused to answer it, the right of Shaffa is 
established with respect to the house; he 


| cause, as the plaintiff here accepts the house 


in consideration of what he conceives to be 


‘his right, he is therefore [in adjudging the 


right of Shaffa against him] dealt with ac- 
cording to his own conceptions 

But not with respect to prcperty transferred 
by grant.—Tue privilege of Shaffa is not 
admitted in the case of grants,—unless when 
the grant is made for a consideration, in 
which case it is, ineffect, ultimately a sale. 
Still, however, the privilege of Shaffa can- 
nut be admitted, unless Loth parties have 
obtained possession of the property trans- 
ferred to them by the terms of the grant 
(nor if the thing granted on either side he 
an indefinite part of any thing); for a grant 
on condition of a return is still a grant in 
its beginning, as has been already explained 
in treating of gifts It is further to be ob- 
served that the privilege of Shaffa cannot 
be admitted, unless the return be expressed 
as a condition on making the grant ; for if 
it be not so expressed, and the parties give 
to each other reciprocal presents, these pre- 
sents on both sides are held as pure grants, 
although each of them having met witha 
requital of his generosity, neither is allowed 
the power of retreating. 

It cannot take place with respect to a pro- 
perty sold under a condition of option.—Ira 
man sell his house under a condition of option, * 
the privilege of Shaffa cannot take place 
with respect to that house, the power re- 
served by the seller being an impediment to 
the extinction of his right of property but 
when he relinquishes that power, the impedi- 
ment ceases, and the privilege of Shaffa 
takes place, provided the Shafee prefer his 
claim immediately, This 1s approved. 


-— 
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*T hat is, ‘‘reserving to himself the power 
of hereafter dissolving the sale.”” (See Vol. 
II. p. 220 to 256.) 
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ee 
But it holds with respect to a property so | since the Law admits the dissolution of a 


purchased.—IF, ou the contrary, a man pur- 
chase ahouse under a condition of option, 
the privilege of Shaffa takes place with 
respect to it; for such a power reserved by 
the purchaser 15 held, in the opinion of all 
the learned, to be no impediment to the 
extinction of the seller's right of property : 
and the right of Shatfa is founded and rests 
upon the cxtinetion of the seller’. 
property, as has been alr ady cxplatned. 

And on the Shafee taking posse.ion, the 
purchaser's right of option ceases.--Is the 
Shafee take the house during the purchaser's 
right of option (namely, three days), such 
right ceases, and the sale is completely con- 
cluded; for the purchaser, as no longer 
having the house in his possession is no 
longer capable of rejecting it ; and the Shaffa 
cannot pretend to claim the power of dissolv:- 
ing the bargain, since that power was founded 
in a condition established in fivour of the 
purchaser only. 

In «a case of sale upon option, the possessor 
of the option is Shafee of the adjacent pro- 
perty —lr, whilst one of the partie», either 
purchaser or seller, has the power of dissolv- 
Ing the bargain. the house adjoining to the 
one in question be sold, he who possessed 
such power is the Shaffee of the adjoining 
house.—If it be the seller, he is the Shafee, 
because whilst he retained the power of dis- 
solving the bargain, his right of property 
remained unextinguished ;—or, if it be the 
purchaser, his claimng the Shaffa of the 
second house is a proof of his inclination to 
keep the first, and not to avail himcelf of his 
power of dissolving the bargain :—h's right 
of property is therefore held to commence 
from the time of adjusting the bargain ; and 
In consequence of his right of property in 
the first house, he has the right of Shaffa 
with respect to the second. If, in this case, 
the Shafee of the first house should after- 
wards come and claim his right, he is entitled 
ty the Shaffa of the first home ;—but he is 
not entitled to that of the second, because 
the first house was not his property at the 
time when the second was sold. 

Tr aman purcha-e a house without se-ing 
it, and afterwards, in virtue of his privilege 
of ehaffa, take the a4 fpacent frotia, ef dabe 
happens to be sald, still his power of reject- 
ing the first house on seeing it does not cease ; 
for as it would not be annulled ev.n by an 
express renunciation; it consequentl, 1s not 
annulled by an act wh'ch affords only a pre- 
sumption of renunciatior 

he right does not hold with respect toa 
property transferred under an invalid 
-—THe privilege of Sraffa cannot take place 
regarding a house transferred by an invalid 
sale, etther before or after the purchaser 
obtairing possession of it; fur, before the 
purchaser obtains possession, the house be- 
longs as usual to the seller, and hi: right of 
property is not extinguished; and after he 
has obtained possession there is still a pro- 
bability that the bargain may be dissolved, 
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sale | 
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sale, in a case of invalidity, in order to 
obviate such invalidity, an effect which 
could not be produced if the privilege of 
Shaffa were allowed. If, however, the pur- 
chaser put an end to the possibility of the 
dissolution by any particular act, such as by 
erecting buildings on the ground, or the like, 
the privileuve of Shaffa may take place, since 
the ampeciinent then n> lonyer exists 

The seller af ai property, under an invalid 
sale 1, still Shafee of the adjacent property. 
--I[rp the house adjacent to one which has 
been transferred by an invalid sale be sold 
whilst the one so transferred is still in the 
possession of the seller, he [the seller] is| the 
Shafee of the adjacent house, because of the 
continuance of his right in the other. 

Until he deliver the property sold to the 
purchaser, who then has the right.—Ir the 
seller have delivered over the first house, 
previous (o the Kavee decreeing to him the 
Shaffa of the adjacent one, the purchaser, 
because of the property he has acquired in 
obtaining possession of the first house, i» the 
Shafee of the second It is otherwise where 
the seller delivers over the first house after 
the Kazce has decreed to him the Shaffa of 
the second ; for in this case his right of Shaffa 
is not invalidated : because, after the decree 
of the Kazee has passed, it is no longer 
necessary that he preserve his right of pro- 
perty in that house from which he derived 
his richt of Shaffa, 

Which, however, falls upon the seller re- 
suming his property —IrF the seller take back 
the first house, previous to the Kazce de- 
crecing the Shaffato the purchaser; his [the 
purchacer’s] right of Shaffa becomes null ; 
because his right of property in that house 
from: which he derived it has ceased previous 
to its being granted him by a decree of the 
Kazec IF onthe contriry, the celler do iu t 
take bak the first house until after the 
Fazee has decreed the Shaffa of the second 
tothe purchaser, his [the purchaser’s] right 
of Shiffa is not invalidation ; because, at the 
tine 1t was decreed, the house from which it 
was derived was his property ; and (as we 
have already observed) after the decree af 
the Kazze has passed it is no longer necessary 
(hat ho paeserve las right of property oa that 
house from “which he derved his right of 
Shaffa. 

A right of Shiffa is not created by pariners 
making a partition of thet: joint property.— 
Ir two or more partners divide the ground 
in which they have hitherto held a joint 
property, the privilege of Shafta cannot be 
claimed by any neighbour ; because, a'though 
the division of joint property bear the cha- 
racteristic of an exchange, yet it also bears the 
characteristic of a separation, nmamely, a 
separation of the tights of one person from 
those of others, a thing which may be done 
by compulsion, since any one of the partners 
may cause it to be effected by an application, 
to the Kazee, notwithstanding it be contrary 
to the inclination of the others. It 1s not 
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no compulsion, but must be icconplished by 
the concurrence of hoth Priciles: and the 
privilege of Shaffa is admitte.{ by the Law to 
operate only in cases of a pure exchinge 

The right once relinquishe? cannot after- 
wards be resumed.—Ip a man purchas: a 
house: and the Shafee relinquisn his pri- 
vilege, and the purchaser afterwards reject 
iCin virtue of an option of inspection, or a 
condition of option, or by a decree of the 
Magistrate in virtue ofan option from defect. 
the Shafee is not entitled to claim hts privi- 
lege, whether the man had ever taken pos- 
session of the house or not; and so likew:se, 
if the man, before taking possession, reject 
the house on dis-overing a blemish, without 
a decree of the Kazee; for as, under all those 
circumstances the rejection is a dissolution 
of the bargain, the house reverts to its ort- 
ginal proprietor; and the privilege of Shaffa 
1S not established but on the notification of a 
new sale. if, on the contrary, tne purchaser 
reject the house on discovering a blemish in 
it, after having taken possession without a 
dectce of the Kazee,—or, if the seller and 
Purchaser agree to dissolve the contract. — 
the privilege of Shaffa is established to the 
hafee; because in those instances the rej2c- 
fion or dissolution 1s a breaking off with 
respect to the seller and purchaser, inas- 
much as they are their own Masters, and 
morcover will and tatend a breakirg off.— 
yet with resp>:t to others itisn>! a creaking 
off, but ts rather, in eff:ct, an-w sale, since 
the characteristic of sale, na nely, an ex- 
Change of property for propert’ with the 
mutual consent of the parties, Gusts in it: 
and as the Shafee is another. itis therefore a 
sale with respect to him, whence his right of 
Shaffa must be admitted. 


CHAPTER IV. 


OF CIRCUMSTANCES WIIICH INVALIDATE THE 
RIGHT OF SliarFA. 


A right of Shaffa is invalidated by the 
Shafee omitting to procure evidence in due 
time —Ir the Shafee omit to orocure evidence 
of his having claimed his Shaffa on being 
informed of the sale, notwithstanding his 
ability soto do, his right of Shaffa is void, 
because of his neglecting to claim it —In the 
same manner also, if he prefer the Talb 
Mawasibat, or immediate claim, and omit 
the Talb Ish-had wa Takrze, notwithstand- 
ing his ability to make it, his right of Shaffa- 
is void, as has been already explained. 

Or by his offering to compound it.—Ir the 
Shafee agree to compound his privilege of 
Shaffa for a compensation, he thereby in- 
validates his right, and is not entitled to the 
compensation ; for he has no established right 
or property in the place in dispute, but merely 
a power of insisting on becoming the pro- 
prietor exclusion of the purcahser : 


SHAFFA. 
therefore a pure exchange, which admits of ie 


and | right devolves to his heirs, 
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» therefore, a renunciation of Shaffa (under- 
stood in renosunciny all right to disturb the 
proprietor in the enpiv-nent of the property) 
onoet a subject ot exchanve, it follows that 
noeonsitleration ean be Jemanded = fur it 
As. woteovet; the  telingu'shment of the 
righ. could not lawfully be suspended even 
up na valid condition, that is, a condition 
Proper to it (such as a stipulation of giving 
up something in return which is not pro- 
perty), it follows that it cannot be lawfully 
suspen‘led upon an invalid condition, or con- 
dition not proper to it (such as a condition of 
giving Up property in return for aimere right, 
which Is not property), a fortiori The con- 
dition of a return is therefore null, and the 
relinquishment of the right remains valid 
without a return :—and the case of a person 
selling his right of Shaffa is subject to the 
same rule—It is otherwise in a case of com- 
position for retaliation; because retaliation 
is a right established against the person of 
the murderer in behalf of the representative 
of the murdered, who is the avenger of his 
blood —It is also otherwise with respect to a 
consider:tion received for manumission or 
divorce ; because .hat is a consideration for 
aright of propetty established in the subject 
of the manumission or diverce.—Analogous 
to th. case of relinquishment of Shaffa for a 
comp usation by composition is that where a 
man says to his wife beimz under an option 
of divorce; ‘Choose me, for one thousand 
irms ’’ or where an impotent person tells 
his wife that ‘if she will relinquish her right 
of :lissolving the marriage he will give her 
one thousand dirms;’’ for if, in either of 
these cases, the wife accept the proposal, she 
forfeits the power she possessed, and the 
husband cannot be compelled to pay the 
cor /-nsation —%ail for the person, also 
(comionly termed Hazir Zaminee), bears a 
resemblance to Shaffa in this particular; for 
if a person who is bail for the appearance of 
a debtor apply to the creditor and_ prevail 
upon him to compromise with him, by relin- 
quishing his claim on him as security, for a 
certain compensation, the surety is in this 
case released from his engagement, and at 
the same Gimede not table for the comoen- 
sition, “Vhisisone tridition According to 
another tradition, the surety can neither be 
mide Hable for the compensation, nor yet 
released from his engagement of bail. Some 
also, contend that this last is the case with 
respect to Shaffa, whilst others maintain that 
the rule applies to bail only. 

Or by the death of the Shafee before the 
Kazee’s decree.—Ir the Shafee die, his 
right of Shaffa becomes extinct Shafei 
maintains that the right of Shaffa is here- 
ditary --Te compiler of the Hedaya remarks 
that this difference of opinion obtains only 
where the Shafee dies after the sale, but pre- 
vious to the Kazee decreeing him the Shaffa; 
for if he die after the Kazee has decreed his 
Shaffa, without having paid the price, of 
obtained possession of the property sold, his 
who become 
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liable forthe price. The argument of our 
doctors upon the point in which they differ 
from Shafei is, that the death of the Shafee 
extinguished his right in the property from 
which he derived his privilege of Shaffa; 
and the property did not devolve to his heirs 
until after the sale. Besides, it is an express 
condition of Shaffa, that a man be firmly 
possessed of the property from which he 
derives his right of Shaffa at the time when 
the subject of it is sold, a condition which 
does not hold on the part of the heirs. It 
is, moreover, a condition that the property 
of the Shafee remain firm until the decree of 
the Kazee be passed; and as this does not 
hold on the part of the deceased Shafee, the 
Shaffe is therefore not established with  re- 
spect to any one of his descendants, because 
of the failure of its conditions. 

It is not invalidated by the death of the 
purchaser, and therefore cannot be disposed 
of on his behalf.—Ir the purchaser die, yet 
the right of Shaffa is not extinguished, for 
the Shafee who is entitled to it still exists, 
and no alteration has taken place in the 
reasons or grounds of his right. The house, 
therefore, 1s not to be sold for the payment 
of the purchaser’s debts, or disposed of 
according to his testament ; and if the Kazee 
or executor sell itin order to discharge the 
debts of the estate, or if the purchaser have 
bequeathed it, the Shafee may render any of 
these transactions void, and may take the 
house; for the right of the Shafee is antece- 
dent,—whence he has the power of annulling 
the purchaser’s acts with respect to the pro- 
perty, even during his lifetime 


Itisinvaliduted by the Shafee selling the 
property whence he derived his right.—Ir 
the Shafee previous to the dccree of the 


Kazee sell the house from which he derives 
his right of Shaffa, the reasons or grounds 
of his right being thereby extinguished, the 
right itself is invalidated, notwithstanding 
he be ignorant of the sale of the house to 
which it related;—in the same manner as 
where a man relinquishes his Shaffa without 
being informed of the sale, or acquits a per- 
son of a debt without knowing the amount ; 
in the first of which cases the right of Shaffa 
is invalidated, and inthe sccond the debtor 
is acquitted. It is otherwise where the 
Shafee sel!s his house upon a condition of 
option: for as, whilst a power of option 
remains in the seller, his property is not 
totally extinguished, it follows that the 
ground of Shaffa (namely, a conjunction of 
property) still continues. 


Or by his acting as agenr for the seller.— 
Ir the Shafee act as agent of the seller, and 
sell the house on his behalf, his right of 
Shaffa is thereby invalidated :—whereas if 
he act as agent for the purchaser, and pur- 
chase the house on his behalf, his right of 
Shaffa is not invalidated. Inshort, it is a 
rule, that if a person, an agent for another 
sell the land, &c. of that other, the right of 
Shaffa in both is thereby invalidated: 
whereas; if an agent (such as a manager, for 


instance) purchase land, or so forth, the 
right of both continues unaffected; for the 
former, if he were afterwards to contest his 
right, must in so doing labour to annul the 
sale which was completed by him,—whereas 
the latter, in so doing does not annul the 
purchase made by him. the taking of a pro- 
perty in virtue of Shaffa being itself a sort 
of purchase. In the same manner also, if 
the Shafee become Zamin be’I Dirk, or bail 
for what may happen.* by engaging to be 
responsible to the purchaser for the amount 
of the price in case the house should after- 
wards prove the right of another person, his 
right of Shaffa is thereby invalidated. So 
also, if aman sell a house, stipulating the 
option of a third person, meaning the 
Shafee, and he [the Shafee] confirm the sale, 
he thereby forfeits his right of Shaffa; 
whereas, 1f a man purchase a_ house, stipu- 
lating the option of a third person, who is 
the Shafee, and he [the Shafee] confirm the 
purchase, his right of Shaffa 1s not  invali- 
dated. 

He may resume his right where he had re- 
linguished it upon misinformation concerning 
the price.—JF intelligence be brought to the 
Shatee, of the house which is the subject of 
his right being sold for one thousand dirms, 
and he relinquish his right of Shaffa, and 
afterwards learn that the house was sold for 
a less price, his resignation is not binding, 
and he may still assert his right of Shaffa: 
for it was the dearness of the price which 
induced him to resign ; but upon the’diminu- 
tion of the price becoming known, the reason 
of his reisgnation no longer exists, and it is 
consequently void. In the same manner 
also, if news be brought that the house is 
sold for one thousand dirms, and the Shafee 
afterwards learn that it was sold for a 
quantity of wheat or barley equivalent to 
one thousand dirms, or even more, his resig- 
nation is void, and he may = still take his 
Shaffa; because it isto be supposed that his 


reason for resigning it was his inability to 
furnish the amount of the price in that 
species (namely, dirms) for which he first 


heard the house was sold; but upon his 
understanding that it was sold for wheat 
or barley, it is probable that he may be able 
to furnish the quantity, since it frequenty 
happens that men who are unable to pay one 
thousand dirms are capable of furnishing an 
equivalent, or even more than an equivalent, 
in barley or wheat. This rule also holds 
regarding every other article sold by weight 
or measure, or which differs so little in its 
species that it may be sold by number (such 
as eggs or walnuts), in the same manner as 
with respect to barley or wheat. It is other- 
wise with respect to goods or effects; for if 
the Shafee, hearing that the house is sold for 
one thousand dirms, resign his right, and 
afterwards learn that it was sold for goods 


® For an explanation of this phrase see 
Vol, II. p. 255. 
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equal in value to one thousand dirms, or 
more, his resignation is nevertheless bind- 
ing, and he not entitled to his Shaffa, 
because he would in this case be liable for 
the price of the goods, which consists of 
dirms and deenars.—So, likewise, his resig- 
nation is binding if he afterwards learn that 
the house was sold for a certain number of 
deenars equivalent to one thousand dirms, 
or more. 

_ Or the purchaser.—Ir the Shafee he first 
informed that a particulars person is the pur- 
chaser, and thereupon resign his Shaffa, and 
he afterwards learn that the purchaser was 
another person, he 1s still entitled to his 
Shaffa, because a man might not wish to 
have one person for his neighbour, although 
he may very readily choose to have another. 
In the same manner also, if he afterwards 
learn that two persons are the purchasers 


(viz. the one whose name he first heard of, | 
and another), he is entitled to take his Shaffa : 


' the house may be sold fora price equal to 


from the one in whose favour he had not 
resigned it. 

Or where he hus been misinformed con- 
cerning the urticle sold.—Ir news be brought 
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—— 


to the Shafee that one half of the house is ; 


sold and he resign his right, and it after 
wards appear that the whole was sold, he 


must still in such case claim his Shaffa, since ' 
it 1s to be supposed that he at first resigned ' 


his right in order to avoid the convenience 
of a partner, whereas if the whole lhe sold 
there is no occasion for his being a subject to 
any such inconvenience, If, on the contrary 
the case be reversed, that is to say, if he {first 
learn that that the whole, and afterwards that 
only the half is sold, he is not (according to 
the Zahir Rawayet) entitled to claim his 
Shaffa, because his resignation of the whole 
coniprehended his resignation of a part. 


Section. 


Device by which the right of Shaffa may 
be evaded —-WHERE a man sells the whole 
of his house, excepting only the breadth of 
one yard extending along the house of the 
Shafee, he [the Shafee] is not in this case 
entitled to claim his privilege, because of his 
neighbourhood being thus cut off Thisis a 
device by which the Shafee may be disap- 
pointed of his right ; and it is still the same, 
if the seller grant the intervening part of 
his house as a free gift to the purchaser, and 
put him in possession of it. 

Case of a house purchased in shares, by 
the same person, at different times.—IF a man 
purchase, first, a share ofa house, such asa 
a third ora fourth, and afterwards the re- 
mainder,—the neighbour has_ the privilege 
of Shaffa over that share which was first 
bought, but not over that which was last 
bought; for although, as being a neighbour, 
he is entitled to that privilege over both, 
still the purchaser has a superior right to 
the Shaffa of the remainder of the house, as 
being a Paci: therein, the right of a partner 
superseding that of aneighbour, as has been 
already explained. If, therefore, a man 
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wish to disappoint a neighbour of his right of 
Shaffa, he may do it by first purchasing a part 
of the house , for the price he means to give 
for the whole, excepting only a single dirms, 
which he may afterwards give asthe price 
of the remainder. 

Where the price of the property sold is 
compromised for a specific article, the Shafee, 
if he insist on his right, must pay the price. 
for a certain 
price, and afterwards, in lieu of that price, 
give a Jamma, or gown; to the seller, the 
Shafee must take the house for the price 
first settled, and not for the value of the 
gown; for the exchanging of the price for 
the gown was a distinct and separate bar- 


: gain; and the price which the Shafee is 


to pay is on account of the house, not on 
account of the gown The compiler of the 
Hedaya remarks that this also is a device, 
by which the right of Shaffa, either in a 
partner or a neighbour, may be eluded; as 


twice its value, and then, in lieu of that 
price, a gown may be given to the seller 
equal to the real value of the house. Such an 
evasion, however, may be productiv: of loss 
to the seller in case the house should after- 
war ds prove to have been the right of another; 
for then the purchaser of the house is enti- 
tled to receive back, from the purchaser of 
the gown (that is. the seller of the hase) ; 
the whole price of the house, which was 
much more than adequate to its value, the 
bargain regarding the gown remaining un- 
dissolved. There is, indeed, one mode by 
which the seller may avoid the risk of such a 
loss; and that is, by purchasing, in lieu of 
the number of dirms for which the house 
was sold, a quantity of deenars ;—for, as 
this is aSirf sale, it follows that’ upon the 
right of another appearing to the house, the 
agreement becomes null, as mutual seizin, 
which is a condition of Sirf sale, does not 
here exist ; because as it here appears that 
the seller was not entitled tothe price of the 
house in leu of what he purchased or ac- 
cepted deenars. he is obliged to restore the 
deenars, but nothing more. 

A DEviCE, as above described, for eluding 
the privilege of Shaffa, is not abominated 
by Aboo Yoosaf. According to Muhammad, 
however, it is abominable; because (as he 
argues) the privilege of Shaffa is instituted 
solely with a view to prevent the inconve- 
nience which might otherwise ensue to the 
Shafee ; but if devices are admitted to elude 
and set at nought his privilege, the incon- 
veniences which may ensure will not be pre- 
vented, and the end of the institution will 
be defeated. The argument of Aboo Yoosaf 
is, that as the above devices prevent the, 
right of Shaffa from ever being established, 
the inconveniences that may accrue to the 
Shafee ought not to be cansidered. 


Section 
MISCELLANEOUS CASES. 
The Shafee may take a share from one of 
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Several purchacers: but if there be several 


sellers, ana only one purchaser, he must take 
or relinquish the whole.—Ir five persons 
purchase a house from one man, the Shafee 
may take the proportion of any One of them. 
f, on the contrary, one man purchase a 
house from five persons, the Shafee may 
either take or relinquish the whole, but is 
not entitled 1o take any particular share or 
proportion The difference between these 
two cases is that if, in the latter instance, 
the Shafee were allowed to claim a part, it 
would occasion a discrimination in the bar- 
gain to the Purchaser, and be productive of 
very great inconvenience to him; whereas 
in the former instance; the Shafee being 
merely the substitute of one of the five pur- 
chasers, no discrimination in the bargain is 
occasioned. There is no difference in the law 
in either of these cases. whether in making 
the purchase, a certain proportion of the 
price had been set against each proportion of 
the hou-e, or whether one price had been in 
general terms agreed upon for the whole ; for 
the Jaw is grounded only upon the discri- 
mination in the bargain. Neither is there 
any difference whether the Shafee take his 
right before the purchaser has obtained pos- 
session; or delay it until after.—This is ap- 
proved. It must, however, be observed, that 
if one of the purchasers have not obtained 
possession, although he have paid his pro- 
portion of the price, the Shafee is not enti- 
tled to take his share of the house until the 
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chaser’s lot fall in the other part of the 


house, he [the Shafee] is not the neighbour. 

If one partner sell his share, the Shafee 
may annul any subsequent position, and 
take it for the price.—Ir one of two partners 
in a house sell his share, and afterwards the 
purchaser and the remaining partner make 
the partition together, the Shafee may object 
to such partition , and insists upon a new one 
because, as no sale took place betwixt the 
purchaser and the remaining partner this 
partition is not, strictly speaking, an act o 
investiture, but merely an exercise of right 
of property, and consequently, the Shafee is 
entitled to annul it, in the same manner as 
he may annul any other act of property, 
done by the purchase, such as sale or gift. 

A licensed slave (involved in debt) and 
his master may be Shafee to each other's 
property.—IF a man being possessed of a 
Mazoon [licensed] slave, involved in debt, 
sell his house, that slave may be the Shafee 
of it. Andinthe same manner also, if such 
a slave sell a house, his niaster may be the 


| Shafee of it , for the act of taking a property 


rest of the purchasers have also raid their | 


respective proportions of the price; for 
otherwise, a part of the house being in the 
possession of the Shafee, and a part still 
remaining It that of the seller, it is to be ap 
prehended that the seller might suffer vexa- 
tion from having a bad neighbour. In short, 
the Shaf.e here stands in the room of one of 
the purchasers ; and one of the purchasers, 
on paying his proporti:n of the price, may 
not take possession of his share until the rest 
[of the purchasers] have also paid their pro- 
portion. it is otherwise after possession ; 
for in that case the Shafee may assert his 
privilege, as the possession of the seller is 
then destroyed. 

In case of the sale and partition of half a 
house, the Shafee may take the purchaser's 
lot.—Ir a man purchase one half of a house, 
and afterwards the seller and purchaser 
make the partition betwixt themselves. the 
Shafee may either take or relinquish that 
half which fell to the lot of the purchaser , 
on whichever side it hap;ensto be situated , 
but he cannot object to the partition, and 
‘nsist upon a new one: for a Shafee is not 
entitled to disturb the possession of the 
seller, and as partition is an act inves- 
titute, he is therefore not entitled to disturb 
the partition also 
opinion of Aboo Yoosaf. 
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This is related as the | 
It is recorded from | 


aneefa, that the Shafee is not authorized : 
to take the half in question, unless it happen | 
to beon that side next to the house from | 


which he derives his right, forif the pur- 


by privilege of Shaffa stands as a purchase , 
and purchase and the sale is admitted betwixt 
them, as being attended with advantage 
since it is here considered to be on behalf of 
the creditors. It is otherwise where the 
slave is not involved in debt , for then if he 
sell a house, itjis on account of his master , 
and the man on whose account the house is 
sold cannot be the Shafce 

Act of a futher or guardian with respect 
to the Shaffa of an infant wavd.—IF a 
father or guardian resign the right of Shaffa 
belonging to their infant ward, such resigna- 
tion is lawful, according to Aboo Yoosaf and 
Haneefa. Mohammad and Ziffer say that it 
ig not lawful, and that the right of the 
infant Shafee being still extant, he is entitled 
to claim it as soon as he attains maturity. 
The learned in the law observe that there is 
the same difference of opinion in the case of 
a father or guardian omitting to make the 
claim of Shafta on being apprised of the sale 
of the house ;~—or of an agent resigning the 
claim before the tribunal of the Kazee. The 
arguments used by Mohammad and Ziffer 
are twofold.—First, it is alleged that the 
right of Shaffa being firmly established in 
the infant, the father or guardian have not 
the power of annulling it, any more than of 
annulling his right to a fine of blood or 
retaliation. —SECONDLY, their authority over 
the affairs of the infantis vested in them 'n 
order that they may prevent him from suffer- 
ing and injury; and if they were to anwiul 
his right of Shaffa they would occasion an 
injury instead of preventing one. The argu- 
ments, on the »ther hand, in support of the 
doctrine of Aboo Yoosaf and Haneefa are 
likewise twofold —First, the taking by 
rivilege of Shaffa is virtually traffic, since 
it stands as purchase ; and the father or 
guardian may therefore reject it, in the 
same manner as a thing offered for sale.— 
SECONDLY, the taking by privilege of Shaffa 


Book XXXIX.—Cuap. I.] PARTITION. 565 


isan act ofa doubtful tendency, as it may | yond what appraisers would rate it at, and 
either be productive of loss or of gain: the | which it would be most advisable to avoid, 
relinquishing of it may therefore be some- | some say that the resignation of the father 
times the most for the minor’s benefit, inas- | and guardian is admitted to be Jawful by all 
much as the price of the house will still | authorities, as being purely advantageous ; 
remain his property; and asthe power of a | whilst others, on the contrary, maintain 
father or guardian is granted them with a | that, according to all, it is not lawful ; for 
view tothe benefit ofthe infant, they ought | as the father and guardian are not em- 
consequently to have the power of rejection. | powered, in such a case, to take the Shaffa, 
THE silence of the father or guarding or | soalso they are not empowered to reject it, 
their omitting to claim the Shaffa, being | but are as strangers; and the right of the 
considered as a rejection, annuls the right, | infant still continues to exist. 
It is to be observed that the difference of Ir a house jn the neighbourhood of an 
opinion above mentioned obtains only in | infant be sold fora price much inferior to its 
cases where the house in the neighbourhood | value, it is recorded as an opinion of Haneefa 
of the infant is sold for a price nearly | that in such case the resignation of a father 
adequate to its value: but that where the | or guardian is invalid. 
house is sold for more than its value, bee 
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BOOK XXXIX dered in one view, it is separation, as it 

separates or distinguishes the right of one 

OF KISSMAT, OR PARTITION.” man from that of another; and considered 

in another view itis an exchange ; because, 

oy 6F --Introductory. the share or portion which falls to one of the 
Chap. 1.—Of Things which are fit | parties in consequence of the partition is 
Objects of Partition, partly his own original right ; but part of it 
Chap. III.—Of the Mode of accomplish- | was the right of the other during their joint 
ing Partition, property ; and this he receives in lieu of that 


Chap. IV.—Of Pleas of Error in Par- | part of hisown right, which remains involved 
tition: and of Claims of Right in | inthe other’s share. [tis more particularly 


regard to it a separation with respect to articles of 
Chap. V.—Of the Laws of Mahayat. weight or measurement of capacity such as 
| wheat or silver, because of the similitude of 

CHAPTER I. | their parts; or of these articles do not differ 


| in their properties, the end to be answered 
Partition involves a separation, in articles | by one parcel of wheat or silver being just 
of weight or measurement of capacity.—Fue | the same as by another (since there is nothing 
artition of things held in joint property is | in the one that was not in the other), it 
awful and valid. because the Prophet was | follows that each person receives his entire 
accustomed to make a partition of plunder | right, and nothing is left in the share of the 
and hereditaments : and it is moreover a, one which of right belongs to the other :— 
Pe which no one pretends to controvert. | whence it is that one partner may lawfully 
t is to be observed, however, that partition | take his shars during the absence of the 
may be received in two senses; for, consi- | other; and also, that if two men make a 
joint purchase of any article of weight or 
measurement of capacity, and afterwards 
® Partition, in the Mussulman law, applies | divide it each may separately sell the share 
to joint property in whatsoever manner ob- | Which falls to him for a determinate profit 
tained or acquired. It more immediately | 0m half the original price. 
relates, indeed; to the distribution of inheri- And an exchange, in articles of dissimilar 
tance: but as the Mussulman doctors make | parts or unities.~—It is, on the other hand, 
no distinction, in terms, between a partner | more particularly an exchange with respect 
and a parcener (co-inheritance being defined | to articles dissimilar in their parts or unities, 
to be one mode of partnership, Vol. II. | such as animals or household goode ;—~whence 
p. 210), the translator uses the terms partner | it is that one of two partners in such articles 
and partnership throughout. cannot lawfully take bie share in the absence 
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of the other ; and also, that if two men buy 
any thing of this species, and afterwards 
make a division, they cannot separately sell 
their respective shares at determinate profit 
on half the original cost. Here, however, if 
those articles be all of one particular species, 
such as a herdof goats, the Kazee, at the 
pequisitien of only one of the partners, must 
enforce a partition; for the properties of all 
the goats being nearly the same, such a 
partition is, in effect only a separaticn ;— 
and the intention of sucha equisition being, 
that the partner who makes it may enjoy the 
use of his own share solely, without any 
other person being able to interfere in his 
property, itis incumbent on the Kazee to 
comply with his requisition. 
contrary, the joint property 
articles of different species, the Kazee must 
not enforce a partition, as it cannot be made 
equitably where each particular thing differs 
from the rest in properties —If, however 
both the partners consent toa partition of 
things of various species, it is lawful. 

The magistrate must appoint a public parti- 
tioner ; and must apoo.nt him a salary,— 
Ir is incumbent on the Kazee to appointa 
Person to make partitions, and to settle on 
him an allowance from the public treasury. 
so as that partitions may be made for the 
people without his receiving any hire; be- 
cause, asthe making of partitions isa part 
of the duty of the Kazee himself (it being 
necessary in order to terminate dispute), 
the allowances of the person appointed for 
this purpose must be defrayed from the 
public treasury, inthe same manner as those 
of the Kazee: and also because, as the 
appointment of a person to make the par- 
tition is a benefit which extends to all 
Mussulmans, the charge of his maintenace 
must be defrayed from the public treasury, 
which is the property of all. 

Or establish a particular rate of hire for 
his work.—Ir it be notin the power of the 
Kazee to settle the allowance from the public 
treasury, he must at all events appoint a 
person who will make the partition for a 
certain rate of hire, to be paid by the parties 
who are concerned and particularly bene- 
fited by the division. In this case, the rate 
must be moderate and fixed, so that the 
partitioner may not be able to make ex- 
orbitant demands.—It is, however, more 
eligible that his allowances be paid from the 
public treasury, as this is easier for the 
people in general, and precludes, ina greater 
degree, the imputations of corruption and 
injustice. 

The partitioner must be just, and skilful. — 
THE partitioner must be a man noted for 


justice and integrity; and he must alco | 


possess a knowledge of that particular 
business 

But must not always be the same person,— 
THe magistrate must not compel the people 
always to accept of one particular person for 
their partitioner ; because the transaction 


which passes betwixt the partners and the 
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Where, on the | 
consists of |! 
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partitioner is a species of contract ; and it te 
not lawful to compel any person to enter 
into a contract ;--and also, because, if such 
a practice were admitted, the person pos- 
sessing the exclusive appointment would 
demand an immoderate rate of hire. 

The partners may agree to a partition, 
procuring (if one be an infant) an order from 
the magistrate.—It is lawful for several 
partners to agree amongst themselves, and 
to make a division of their joint property. 
But if there be an infant among them, it is 
requisite that they procure an order from 
the magistrate ; for they possess no power 
over the infant 

One public partitioner cannot be concerned 
with another.—THe Kazee must not suffer 
the persons employed in making partition 
to be concerned together in the hire or profit 
arising from their business, sucha conjunc- 
tion tending to raise the hire to an exorbitant 
rate ; for each of them, when applied to, will 
make some excuse for declining the employ- 
ment, and they will refer the party who 
has occasion for their services from one to 
another, until at length he be constrained to 
consent to immoderate terms ;—whereas, if 
every man is concerned only for himself, 
each will readily consent to be employed 
for a moderate hire, rather than lose it 
altogether. 

The partitioner is paid in proportion to the 
number of claimants.—TnHe rate of wages to 
a partitioner is regulated by the number of 
persons for whom the division is muie, 
according to Haneefa. The two disci sles 
maintain that it is determined in proportion 
to their respective shares the wages of the 
partitioner being on account of their pro- 
perty, and therefore determined according to 
its extent, like the wages ofa public weigher, 
or a measurer, or of a person who digs a well 
to be held, in joint property,—or like the 
maintenance ofa slave belonging to several 
partners. The argument of Haneefa is, that 
the wages of the partition are given to him 
for discriminating and separating the shares, 
in doing which it signifies not whether the 
shares be large or small, since the shares of 
the inferior partner is distinguishe.l and 
severed by his work, as well as that of him 
who holds a large proportion. It moreover 
sometimes happens that the labour in cal- 
culating a small share 1s more than in as- 
certaining a large share; and sometime the 
reverse : hence it is difficult to determine how 
far the one or the other is attended with the 
most trouble; and thcrefore the hire must 
be referred to th: mere act of dividing off or 
discrimirating. It is otherwise in digging a 
well; for, in that instance, the wages «re on 
account of digging and carrying away the 
earth, in which there is difference in the 
labour performed for each partner’s pro- 
portion. With respect to weighing or mea- 
suring, if those be performed in order to 
effect a partition of any thing (such as whcat 
held in partnership) it is affirmed by some 
that the same difference of opinion subsists 
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betwixt Haneefa and the two disciples :—but 
if they be performed merely to ascertain the 
quantity of the whole or for any other 
purpose than partition, the wages are then 
on account of the weighing or measuring, 
which is greater in the larger than in_ the 
smaller share. Thereis also another opinion 
maintained upon the authority of Haneefa, 
—that the hire of the partitioner falls entirely 
upon the one who solicits the partition, and 
not on the one who has not solicited it, 
because of its being advantageous to the 
one, but not to the other. 

In the distribution of hereditaments, the 
magistrate must previously ascertain the 
circumstances.—WHEN several _co-partners 
appear before the Kazee, and represent that 
atenement or piece of ground which is in 
their possession has devolved to them as the 
heirs of a certain person, the Kazee must 
not make a partition of the house or ground 
until they have proved by witnesses the 
death of the person, and the number of his 
heirs. This is according to Haneefa. The 
two disciples say that if they all concur, the 
Kazee may make the partition, taking care, 
however, to insert in the Kissmat Namma, 
or deed of partition, that it was made in 
consequence of their declarations. 

But not if the property consist of move- 
ables.—I¥, on the contrary, the joint property 
be moveables and not lands or tenements, 
and the parties represent that it is their 
inheritance the Kazee may, on their repre- 
sentation, order the partition. 

Nor in the case of property acquired by 
purchase.—Onk, if the joint property be lands 
or tenements, and they represent that they 
acquired it by purchase, the Kazee may order 
a partition. The argument of the two disci- 
ples, is, that possession is an apparent proof 
of property, and the concurrent declaration 
of all the parties with respect to their several 
claims is a proof of their veracity. Besides, 
there is no person who either disputes or 
denies their allegations ; and where there is 
no denier the Law require no evidence. 
Hence the Kazee must order the partition in 
the instance above mentioned, as well as in 
cases which relate to moveable property 
acquired by inheritance, or landed property 
acquired by purchase. Itis requisite, how- 
ever: that he specify, in the deed of partition, 
that it has been made in consequence of their 
declarations, in order that his decree may 
extend only to those who have attended, and 
not to others who may (perhaps) afterwards 
appear. The argument of Haneefa is, that 
the order which the Kazee gives for the 
partition is in fact a decree against the 
defunct, by which his right is terminated ; 
for until a partition take place, the here- 
ditaments are still considered as his estate, 
insomuch that if any increase be produced 
upon it, such increase is subject to the will 
of the deceased declared in his testament, 
or is appropriated to the payment of his 
debts, neither of which could be the case 
after partition has been made. The parti- 
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tion, therefore, being in facta decree of the 
Kazee affecting the defunct, the concurrence 
ofa part of the claimants to the suits of the 
others is not admitted as an argument of 
sufficient weight; and hence they must 
support their claims against the defunct by 
evidence ; in which casea part of the hcirs 
are considered as litigants on behalf of the 
defunct. r 

OsjecTIon.—A part of the heirs cannot 
be considered ay litigants on behalf of the 
defunct, since each individual acknowledges 
the claims of th: others and a man who 
acknowledges another’s claim cannot be re- 
garded as his opponent. 

Repty.—A_ part of the heirs may be con- 
sidered as litigants on behalf of the defunct, 
although they do acknowledge the claims of 
the others, their acknowledgment being of 
no weight :—in the same manner as wherea 
man sues for a debt against an estate, and an 
heir or executor acknowledges his claim, in 
which case such acknowledgment, as being 
to the detriment of the others, is not suffi- 
cient, but the claimant must produce evidence 
before the Kazee in his suit, even against 
that heir or executor, before he can establish 
his claim: against the estate in general to the 
prejudice of the whole of the heirs. The 
acknowledgment of the heir or executor 
being therefore of no weight, he may, with 
propriety, be considered as an opponent or 
litigant 

What is here mentioned is the law with 
respect to immoveable property * It is other- 
wise with respect to moveable property; ft 
because that requires care 1n keeping, and 
there is an advantage arising from the im- 
mediate partition of it; whereas immoveable 
property, being by its nature safe, requires 
no care ;—besides, the person in whose pos- 
session moveable property remains is respon- 
sible for it; whcreas (according to Haneefa) 
he 1s not so with regard to 1mmoveable pro- 
perty. It is also otherwise with respect to 
landed property acquired by purchase ; be- 
cause an article sold is no longer accounted 
the property of the seller, although it still 
remain undivided ; and the partition of it, 
therefore, cannot be regarded as a decree ot 
the Kazcc, passed against an absent person, 
by which his right is terminated. 

Nor in case of a partition being demand:d 
without the parties specifying the manner in 
which the joint property was acqutred.—IF 
the jomnt owners of a property request a par- 
tition of it, without specifying whether it 
was acquired by inheritance, or by purchase, 
or by any other mcans the Kazee may order 
the partition, this being, in fact, not a decree 
against another person, since no other is 
acknowledged by them. The author of this 


* Arab. Akbar; meaning houses, tene- 
ments, &c., such as is termed, in our law, 
real property. : 

tArab. Mankool; comprehending every 
species of personal property. 
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work says, that this adjudication is to be 
found in the Kitab al Kissmat.*—It is men- 
tionedin the Jama Sagheer that when two 
men apply for a partition of lands which they 
prove by witnesses to be in their possession, 
the Kazee must not order the partition until 
they also prove, by evidence, that the lands 
are their property ; for otherwise it is possible 
that they may belong to another person. 
Some say that this is agreeable to the opinion 
of Haneefa alone ;—but others aver that it 
is agreeable to the opinion of all the learned; 
and this is approved, since it is unnecessary 
to order the partition of landed property in 
order to preserve it. 
property being the ground on which partition 
is made, it cannot take place until that right 
be established by evidence 

A partition may be granted on the requist- 
tion and testimony of any two heirs; but an 
agent or guardian must be appointed to the 
charge of the shares of the absent or infant 
hetys.—WHERE two heirs appear and _ pro- 
duce evidence to prove the death of their 
ancestor, and the number of his heirs, and 
the house or other inheritance is in their 
possession, but one of the heirsis absent,— 
in this case the Kazce may order a partition, 
if the heirs who attend require it, appointing 
an agent to take possession of the portion of 
the absentee; or if, under the same circum- 
stances, one of the heirs be an infant, the 
Kazee may order a partition, appointing a 
guar dian to take possession of his portion ;— 
because in so doing the interest of the infant 
or absentee is pramoted.—(But here lkewise 
the production of evidence is indispensable, 
according to Haneefa, in opposition to the 
orinion of the tw» disciples, as before stated ) 
It would be otherwise if they had become 
proprietors of the house bv purchasz; for in 
that case no partition could be made in the 
absence of any of the partners. ‘This dis- 
tinction between the case of property ac- 
quired by inheritance and property acquired 
by purchase is made on the following grounds. 
—An heir is master of his ancestor’s estate 
as his substitute, insomuch that he has the 
power of returning (on discovering a defect) 
any thing which his ancestor may have 
bought, or, in like manner, he may be com- 
pelled (on the discovery of | defect) to take 
back any thing which his ancestor may have 
sold; and he is likewise subject to become 
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in the same manner as if he were the ancestor 
who made the purchase). One of the heirs, 
therefore, stands as litigant on behalf of the 
ancestor, and the other is litigant on his own 
behalf ; and the partition, under such cir- 
cumstances, is in fact a decree passed in the 
presence of both the parties. The purchaser, 
on the contrary, becomes the proprietor of 
the thing bought by a recent title of pro- 
perty, and not in the manner of a substitute, 
insomuch that he cannot, on discovering a 
defect, return the article to the person from 
whon: the late seller had before bought it. 
Hence neither of the two present purchasers 
can stand as litigant on behalf of an absentee. 
Thus there isan evident difference between 
the two cases. 

And it cannot be granted where the pro- 
perty, or any part of 1t, isheld by an absent 
heir, or his trustee, or an infant -—Ir the 
land,* ora part of it, be in the possession of 
the absent heir, or of his trustee, or +: chat 


i ofan infant heir, ti nartition must oat bo 
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deceived tin consequence of the purchases | 


of his ancestors (that is to say, if the 
ancestor purchase a female slave and die, 
and the heir afterwards have ason by her, 
and the slave then prove the property of 
another person, the son born of her is free, 
but the heir must pay the value of him to 
the paoprietor of the slave, and he may again 
recover it from the person who sold the slave, 


a 


* Acollection of laws compiled by Mo- 
hammed, the disciple of Haneefa. 

t Arab. Magroor. The meaning of this 
term has been fully explained elsewhere. 


ordered, whether tl. heirs who are 7:- 
produce the evidenc. or not. This : 1: 
proved; for the partition, in such a -. 
would in fact be a decree of the Kazee aya. is: 
an absentee, or an infant, divesting ther) 
something they possess without any litigai. 
appearing on their behalf :—nor can_ the 
trustee of the absentee stand as litiga.t 
on his behalf in any thing which may b. 
attended with loss to him ;—an i itis alle. al 
in the Kazee to passa decree without all the 
litigants being present. 

Ir only one heir appear, a partition must 
not be ordered, although he produce the 
necessary evidence, for it is requisite that 
both the litigants be present ; and one man 
cannot stand as litigant on both sides. It 
is otherwise where two appear, as has been 
already shown. 

The partition may be ordered although one 
of the requirg parties be an infant, or, one 
an infant heir, and the other a legatee,—IF 
two heirs appear, one an adult, and the 
other an infant, the Kazee must appoint a 
guardian to the infant, and order the parti- 
tlon assoon as evidence is produced ; and in 
the same manner, if an adult heir appear, 
and alsoa legatee of one third of the estate, 
and they demand a partition, and produce 
evidence (one to prove that he is heir, and 
the other that he is legatee), the Kazee must 
order the partition; for in each of these 
cases the litigating parties are both supposed 
to appear,—the adult heir being litigant on 
the part of the deceased, and the legatee on 
his own behalf,—and, in the same manner, 
the guardian being litigant on behalf of the 
infant,—whence it may be said that the in- 
fant (as it were) has appeared in his own 
proper person as an adult, because of the 
guardian being his substitute. 


* Arab, Akkar ; meaning any immoveable 
property (and in this sense is the term land 
to be understood throughout). 
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CHAPTER II. 
OF THINGS WHICH ARE FIT OBJECTS OF 
PARTITION. 


An estate maybe distriluted on the requi- 
sition of anv one partner, whose share sepa- 
rately is capable of being converted to us?.— 
Where the respective share of each of the 
partners is capable of being separately con- 
verted] to use, if any one of them demand a 
partition it must be granted ; because parti- 
tion is an indisputable right, when required 
in any article capable of partition; as has 
been before explained If, on the contrary, 
the share of one partner only be fit for use, 
and not that of the other, because of its 
beige extremely small, and the owner of the 
wreater share demand a partition, the Kazee 
must grant it; but he must not grant it at 
the requisition of the other partner; for as 
the former can reap a benefit from h's_ share, 
his demand is worthy of regard; but as the 
latter can have no other motives for his re- 
quisition than malice, and a des're of giving 
trouble, itis not to be attended to Khasaf 
holds the reverse of this doctrine, ‘‘because 
(says he) the wreat partner, in making his 
demand, occasions an injury to another, 
whercas the small partner, in making his cle- 
mand, submits to his own injury. ’’—Hakim 
Shaheed, on th? other hand, rfentions in his 
abridament, that ‘‘the Kazee must order the 
partition at the request of either of the part- 
ners; for the great partner is desirous of 
enjoying the use of his share, and the small 
partner voluntarily «ubmits to his own in- 
jurv.’’ The first of these opinions, however, 
is the most authentic 


Tf the shares be separately uscless, the 
assent of all the parties is requisite-—IFr the 
shares of each of the partners be so very 


small that they would separately be of no 
use, the Kazece must not order a partition 
unless both partnors acquiesce ; for when- 
ever partition is compulsively made, it is 
with a view to promote utility; but, in the 
present instance, all utility would be de- 
stroyed by it, and therefore it cannot take 
place without the consent of both the part- 
ners, as they must necessarily be the best 
judges in a matter which concerns them- 
selves, and the Kazee can only be guided by 
appearances. 

A partition must be ordered where the 
property consists of articles of one species 
(not being land or money)—WueEN the joint 
property is Arooz* (that is, neither dirms, 
deenars, lands, nor houses). the Kazee must 
order the partition, provided it [the property 
in question] be all of one species, such as 
articles of weight or measurement of capa- 
city, or similars of tale, or gold, silver, iron, 
or copper, or cattle of one species, whether 


ee 


define Arooz to 


*Some lexicographers 
furniture. (Sooraj-al- 


signify household 
Loghat.) 
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camels, oxen, or goats ; for as, in this case, 
there can be no difference in the design, the 
Partition may be effected with equity, and 
utility may thereby be accomplished. 

But not where it consists of variou: species. 
—Tre Kazee must not order a partition when 
the joint property 1s of various species, such 
asacameland a goat, or a house and an 
ass; because, as articles of different species 
cannot be indiscriminately blended, the par- 
tition, in this instance would not be a sepa- 
ration and distinction, but rather an ex- 
chanee, which must always he effected by a 
mutual concurrence of the parties, not by the 
decree of a mayistiate 

Or of household vessel. —Tirrz Kazee must 
nct ordera partition of housthold vessels, 
as those are subject tothe rule of divetsity 
of species, because of difference of work- 
manship. 

A partition mav be made of cloth of an 
equal quality —He may make a partition of 
Herat cloths, as those are all of one quality; 
but he must not make it of a single plece of 
cloth which is not uniformly alike throuch- 
out; for the division of one piece or cloth 
occasions an injury, as it canrot be effected 
without cutting it; neither must he make a 
partition of two pieces of cloth where they 
are of unequal value It is otherwise where 
there are three pieces, the value cf one of 
which is equal to that of the other two: or 
where the value of one of them is one dirm, 
that of another one Girm and a quarter, and 
that of the third one dirm and three quar- 
(ers; for, in the first casc, he must give one 
piece to the one partner, and the other two 
to the other partner; and, in the second case, 
he must give to one of the partners the 
second piece, valued at one dirm anda = quar- 
ter; to the other the third piece, valued at 
one dirm and three quarters, and must leave 
the first still to be held in’ partnership, one 
fourth appropriated to one partner, and three 
fourths to the other, as it is lawful to divide 
a part of a joint property, and to leave a part 
undivided. 

But not of iewels or slaves —HANEEFA 18 
of opinion that slaves and jewels must not 
be divided by the Kazee, because of the 
great difference which is to be found amongst 
them. The two disciples hold, that he mav 
make a division of slaves, for this reason, 
that they are of one species, like camels, or 
goats, or captives taken in war. The argu- 
ment of Hanecefa is, that among the indi- 
viduals of the human species there is a wide 
difference, because of their various charac- 
teristics: and hence slaves are. in effect, of 
different kinds It is otherwise among 
animals, for with them there is little diffe- 
rence to be found betwixt the individuals of 
the same genus; and although the male and 
female of the human race be held as different 
species, yet the male and female amongst 
animals are reckoned as the same specics. 
It is also different with respect to slaves 
taken in war, asitisin their value that the 
captors hloda right, whence it is lawful for 


ae 


PARTITION 


A 


‘he Sultan to sell them and make a diviston 
of the price; whereas, in a case of partner- 
ship, the right of the partners is connected 
with the substance of the article, as weil as 
with the property it involves. Hence there 
isa difference betwixt plunder and_ partner- 
ship property.—Some are of opinion that 
jewels cannot be divided when they are or 
different species, such as pearls and rubies, 
Others say, that where the jewels are of 
large grains they cannot be divided, because 
of the great difference that may be betwixt 
them ; but that when the grains are small, 
the difference being inconsidcrable, the 
jewels may be divided. Others, again, 
maintain that no jewels, whether of small 
or large grains, can be divided, because the 
difference betwixt them, and the diiliculty 
of ascertaining their value, is greater than 
in the case of slaves, insomuch that if a 
man marry a woman, and in_ general terms 
stipulate to give pearls or rubics as her 
dower, such stipulation is invalid;—-whereas 
if he stipulate, in general terms, to give 
slaves, it is valid. The Kazee, therefore, 1s 
not to exert his authority in making a_ parti- 
tion of jewels. 

Partition cannot be made of a bath, mill, 
or well, without the consent of all the parties 
—Tue Kazee must not order the partition of 
a joint mill, bath, or well, unless with the 
concurrence of all the partner (and = such 
also is the rule with respect to a wall which 
stands betwixt two houses); for if, in these 
cases, a partition were to take place, it 
would be injurious to all parties, as the indl- 
vidual share of each would then be useless. 

Partition of houses and tenements.— T 1s 
proper to remark, that a sinele roofed place, 
surrounded with walls, with a door or entry, 
istermeda Bait, or room. A Manzil, or 
tenement, on the contrary, is a place com- 
posed of different rooms, a roofed court.” 
and a kitchen, such as a man may reside in 
with his family. A Dar, or house, on the 
other hand, isa place consisting of various 
rooms or tenements, with an open court. A 
tenement is therefore superior to a rvom and 
inferior to a house These‘are the defini- 
tions of Shims-al Ayma in his book on 
Shaffa. In this work, whenever the general 
word Khanna [house] is used, we mean such 
an one as we have now described, under the 
denomination of Dar, excepting only where 
we mention an under hous? in contradistinc- 
tion to an upper house, and then we only 
mean a Bait or a Manzil. 

Ir there were several houses held in part- 
nership or coparcenary in one city, each 
house must be separately divided, according 
to Haneefa. The two disciples say, that if it 
be expedient for the partners the whole of 
the houses must be united in one general 
partition, and not divided separately. All 

*Arab. Sahn ; meaning the interior square 
of a dwelling, common to all the family and 
which, 1n large edifices) is open, but in small 
Ones is covered in. 
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the houses, therefore, must be considered 
merely as one house, ccnsisting of various 
apartments, and all tho shares of each part- 
ner must consequently concentre in one of 
the houses, so that it may be his entirely. 
The same difference of opinion also subsists 
regarding the case of lands held in partner- 
ship or coparcenary, and dispersed in dif- 
ferent situations. ‘lhe argument of the two 
disciples 1s, that all the houses are, on the 
one hand, of one species with respect to 
name, appearance, and original design; as, 
on the other hand, they are of different 
species with regard to their particular quali- 
ties, and their commodiousness for habita- 
tion, which depends on size: and so forth; 
whence it must be left to the Kazee to 
uetermine their different degrees ol supe- 
riority.—The argument of Hanecfa is, that 
regard should be paid only to what they are 
in reality, with respect to their qualities; 
and that in them they may greatly differ on 
account of the difference of the cities, lanes, 
or neighbourhood, in which they are sity- 
ated, and their proximity to or distance from 
water or a mosque; and that therefore it is 
umzosstble to obsorve an equality in the pare 
tition without dividing eacn house sepa- 
rately ;~-whence it is that a man. cannot 
appoint an agent to purchase a house in 
general terms;—and so likewise, that if a 
man marry, assigning as a dower '' a house’ 
(in gencral terms), his mention of the house 
is invalid,—in the same manner as holds 
where a man assigns ‘'cloths’’ (generally) 
as a dower, or appoints an agent to purchase 
’* cloths.’’—lt is otherwise with respect to 
a single house, held in partnership or co. 
parcenary, Compused of different rooms; for 
as,in such case, to divide each room amongst 
the copartners would be productive of incon- 
ventency to all; the whole house is therefore 
divided at once 

WHEN two houses held in partnership, are 
situated in ditferent towns, we learn from 
Jlillal that it is the concurrent opinion of 
Haneefa and Aboo Yousaf that both houses 
shall be divided separately. Mohammed, 
ou the contrary, maintains that they must 
be divided at once, as_ well as the houses 
situated in the sume town. 

Rooms, whether situated all in the same 
quarter, or in different quarters, must be 
divided at once, for the ditference amongst 
them is incunsiderable Manazitl Molazika 
(that is to say, adjoining tenements, or such 
as are in the same house, one part of them 
being contiguous to another), are considered 
as rooms: whereas, Manazil Motbayena 
(which ts the term used for apartments not 
adjoining, 1n contradistinction to the other) 
are considered as houses,—a Manzil or tene- 
ment being the middle term betwixt a house 
and a room, and resembling both. 

Ir there be a partnership in immoveable 
property of two species such as in a house 
and a piece of ground, or in a house and a 
shop, the Kazee must divide eac separately 
they being of different species. ( 
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CHAPTER III. 
OF THE MODE OF ACCOMPLISHING PARTITION. 


The partitioner must draw a plan; and 
must make the distribution equitably by 
measurement or appraisement —ItT is incum- 
bent upon the partitioner to draw on paper a 
plan of the thing which he divides, so that 
it may remain on his memory.—He must 
likewise observe an equality in the partition, 
that is to say, he must divide the article into 
due proportions ; and it is also recorded that 
he ought to separate each share and measure 
it, so that its extent may be known. Fe 
must, moreover, appraise the article, as it is 
requisite, fur his further guidance, that the 
value be ascertained. 

Partition of houses how accomplished. — 
SUPPOSING the article to be a house, in sepa- 
rating the shares he must also separate the 
road and the drain belonging to it, if pos- 
sible, so that one share may no longer have 
any connexion with the other, in order that 
every ‘cause of dispute may be terminated, 
and that the intention of partition may bo 
completely accomplished. In doing this he 
must term one share the first share, that 
which lies nxt toit the second, and that 
which hes next to it the third share, and so 
on; and he must then write down their 
names, and draw them like lots; and he 
that draws the first name gets the first 
share, he that draws the second gets the 
second share, and so on to the end. The 
article must, moreover, be divided into frac- 
tions equal tothe smallest proportion ; that 
is to say, if the smallest proportion held by 
any of the partners or coparteners be a third, 
the whole must be divided into three parts ; 
orif thesmallest proportion bea sixth, the 
whole must be divided into six parts; so 
that the division may be made accurately. 
Thus, 1fan estate is to be divided betwixt 
two heirs, the one being the son and the 
other the daughter, it must be divided into 
three shares, one termed the first, the next 
to it the second, and the next the third ; and 
the partitioner is to write the names upon 
billets, and cause them to be drawn like 
lots; and if the son's name come up first, he 
gets the first share, and the one next to it, 
and the third goes to the daughter ;—or, if 
the daughter’s name come up first, she gets 
the first share, and the other two fall to the 
son. 
Tue drawing of lots is proposed in order 
to give satisfaction to the parties, and to 
prevent the partitioner from being influenced 
by partiality or favour. It is not, however, 
absolutely necessary ; and if the partitioner 
choose to appoint a particular share to each, 
it is valid; for the making the partition is 
an act of magistracy, and the authority of 
the partitioner must therefore be enforced. 

In the partition of landed property, a com- 
position in money cannot be adnutted.— THE 
partitioner, in making a division of landed 
property, must not annex a consideration 
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in dirms or deenars without the concurrence 
of the parties; that isto say, if he make 
one share less than the other, and, as a 
compensation, annex to ita sum in dirms, it 
is not valid, unless they consent ;~--for the 
partnership is not in dirms, and partition is 
one of the rights of the partnersp. Besides, 
if dirms be admitted into the transaction, it 
destroys the equality of the partition ; be- 
cause one of the partners gets the property ; 
and is liable for the dirms which have be- 
come the right of the other; and there isa 
Fossibility that he may never pay them, by 
which means the other would! love his right. 
Partition of a house, with a piece of ground: 
—Ir the partnership property consist of two 
things, namely a house, and a piece of ground 
each, according to Aboo Y.osaf, must be 
divided separately, agreeably to its value; 
for it is only by ascertaining the value of 
cath that an equality can be observed in the 
partition, It is recorded from Haneefa that 
the ground may be divided agreeably to its 
measurement, and afterwards he on whose 
share the house is situated, or whose share 18 
the most eligible, must pay asum in dirms 
to the other, so that an equality may be 
effected ;—and that thercfore dirnis may be 
introduced as auxiliaries in the division when 
necessity requires it. Mohammad in this 
case maintains that the person on whose 
share the house is situated must give to the 
other partner a space of ground equal in 
value toit If, however, his share (from its 
containing the house) be still the most valu- 
able and it be impossible for him to effect an 
equality for want of enough of ground to 
comp nsate for the value of his house, he 
may then give dirms equivalent to the ex- 
cess; for as the necessity exists only in that 
degree, the original rule of partition by mea- 
surement must notin any greater degree be 
abandened. This is conformable to the 
opinion delivered in the Assil [the Mabscot] 
Partition of land where there 1s a road 
or drain.—Ir the partitioner so divide the 
property, that the road or drain of one runs 
through the share of the other, and no condi- 
tion had been expressed regarding this mat- 
ter. the case then admits of two preica- 
ments.—I It is possible for him to turn the 
road or drain another way, so that it pass not 
through the share of the other ;—in which 
case the partition is valid ;—for it 18 not pro- 
per that he let the road or drain of one man 
pass through the share of the other ; on the 
contrary, it is incumbent on him to turn it 
another way, even though each individual 
may have mutually stipulated that they were 
to enjoy their respective shares ‘‘with all the 
rights and immunities belonging to them ; ”’ 
because the intention of portion 1s to sepa- 
rate and discriminate the proportions of each 
partner ; and as it is possible, in the present 
instance, without injury to either, to effect 
such a separation and discrimination com- 
pletely, soas that no connexion or depen- 
dance may remain betwixt the shares, this 1s 
therefore indispensable.—It is otherwise with 


572 


respect to lands sold with an express condi- 
tion that “they aresold with their immuni- 
ties,”’ for here, notwithstanding the connexion 
or dependence which may subsist betwixt 
them and the lands of another, the intention 
of selling, which isto transfer the right of 
Property, is nevertheless fully accomplished 
--If. Itis (or may be) impossible to turn 
the road or drain another way, so that it 
pass not through the share of the other :— 
and this may happen under two different cir- 
cumstances :—F rst, where the parties have 
not stipulated to one another the enjoyment of 
their shares ‘‘with all the rights and immu- 
nities belonging to them; "—in which case 
the partition must be annulled, an account 
of the connexion and mixture of property, 
which renders it inefficient, the ends of par- 
tition (namely, separation and discrimina- 
tion) not being thoroughly accomplished ;— 
the partition must therefore, in this instance, 
be made anew, in such a manner, that the 
road and water-drain of each may be sepa- 
rate. (Itis otherwise with respect to lands 
sold; for the object of a sale is the transfer 
of right of property, which the purchaser 
may fully possess without being able to enjoy 
immediately the use of it, whereas the inten- 
tion of partition is that the use of the pro- 
perty may be enjoyed in the fullest degrec, 
which it cannot be unless a separate road be 
made.)—SEcoNpiy, where all the parties 
have stipulated that they shall enjoy their 
respective shares with all the rights and im- 
munities belonging to them; in which case, 
the partition is valid, and the road and water- 
drain are included in it, since the end of 
partition is that each may enjoy the use of 
his property, and it is impossible perfectly to 
enjoy the use oi the grounds without a road 
and water-drain. Theroad and water-drain 
are therefore, in this instance, included in the 
partition, provided the parties mutually sti- 
pulate to each other the enjoyment of their 
shares with all their respective rights : as how- 
ever, the object of partition is to discriminate, 
which requires a complete separation of all 
connexion in their respective shares, the road 
and water-drain are not included, unless such 
a stipulation be particularly made. It is 
otherwise with respect to lands farmed ; for 
the intention of farming being to enjoy the 
use of the lands, which cannot be done with- 
out having road and water-drain, it follows 
that if these articles should not have been 
expressed, they are nevertheless included in 
the farm. 

In case of a dispute concerning the road, it 
must be divided.—IF the parties differ regard- 
ing the road, some of them desiring that it 
should remain, as formerly, in common, but 
that all the rest of the property be divided, 
and others of them opposin: this, in such 
case, provided it be practicable, the magis- 
trate must divide the road, and assign a 
part of it to each particular share ;—or, if 
this be impracticable, he must leave the road 
out of the partition, which must neverthe- 
less be made, inorder that the parties may 
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enjoy the full use of all their property ex- 
cepting the road. 

Ir the parties differ regarding the extent of 
the road (that is, regarding the height and 
breadth which ought to belong to each), the 
Kazee must regulate their proportions by the 
breadth and height of the doors of their re- 
spective houses as that is sufficient to answer 
their necessary occasions. The advantage of 
this arrangement is, that if any of them be 
desirous of making a projection or terrace 
from his house over the street he may do it 
above the height of his door, but not below 
it ; and the road will still remain in common, 
according to their several prop:rtions, in the 
same manner as before the partition; for the 
partition (as we have observed above) did not 
take place regarding the road 

The parties may make a private agreement 
with regard toit.—IF two partners in divid- 
ing a road, agree that the one shall have two 
thirds andthe othereonly one third, sucha 
partition is valid, although the house be 
held betwixt them in equal proportions ; for 
in partiton it is lawful to give more or less 
than his proportion to one partner, provided 
both of them agree to this 

Complicated partition of different houses 
and tenements.—IF two partners hold a 
house, the upper floor of which is held by a 
stranger, or which has no upper floor and 
likewise another house, the under floor of 
which is held by a stranger. and also a 
complete house (that is, on2 of two stories), 
in this case the Kazee must appraise each 
house separately, and make his division ac- 
cordingly. Mohammed alleges that this 1s 
the only lawful mode. Aboo Yoosif and 
Haneefa are of opinion, that he ought to 
make the partition according to measure- 
ment. Theargument of Mohammed is, that 
the lower floor has many advantages and 
conveniences which the upper floor cannot 
possess, such as_ walls, necessary houses, 
stables, and so forth ; and thattherefore the 
equality of partition cannot be effected but 
by an appraisement. The argument of the 
two disciples, on the other hand, is, that the 
partition, if possible, ought tobe made by a 
measurement, since the partnership subsists 
in a thing capable of measurement, and not 
in the value of that thing. They afterwards 
however, differed regarding the mode of 
measurement ; Haneefa contending that one 
span of the lower fluor should be held 
equivalent to two spans of the upper floor ; 
and Avoo Yoosaf maintaining that a span of 
the one is equivalent toa span of the other. 
Some have thought that the contradictory 
opinions of these three ages ought to be 
ascribed totheir different places of abode, 
and the periods in which they lived; for 
during the time of Haneefa the inhabitants 
of Koofa (the place of his residence) preferred 
the under floor to the upper ;_ whereas after- 
wards, in the time of Aboo Yoosaf, the 
people of Bagdad (where he lived) held the 
upper and the under floor in equal estima- 
tion ; and Mohammed observed that, on the 
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contrary, the taste of mankind differed, 
some preferring the upper and somz2 the 
under floor, and others holding them in 
equal estimation. There are again some 
who, instead of ascribing the opinions of the 
three sages to the prevailing customs and 
notions of the ages and places in which they 
lived, are rather for deriving the origin from 


diff Thus, in sup- 


erent principles of law. 
port of Haneefa’s doctrine, it is argued, that 
the advantages of an under floor are double 
those of an upper one; for the advantages 
of the under floor remain after the upper 
one Is ruined and destroyed, whereas those 
of the upper floor do not remain after the de- 
struction of the under one. In the under 
floor, moreover, there are not only the ad- 
vantages of habitation, but also those of 
foundation; for the proprietor of the under 
floor may build if he pleases, but the pro- 
prietor of the upper floor can only enjoy the 
advantages of habitation, asit is not lawful 
orhim toerect any buildings without the 
consent of the proprietor of the ground 
floor ;and upon these considerations a snan 
of the under floor should be reckoned equiva- 
lent totwo spans of the uvoper. In favour 
of Aboo Yoosaf’s Opinion, on the other hand, 
it 1s alleged, that habitation is the great 
end of both, and that both are equally fit to 
answer that ends whence it is lawful for 
the Proprietor of either of them to erect anv 
buildings that are not productive of injury 
to the other. Lastly, it is urged, on the 
part of Mohammad, that the advantages of 
an upper and an under floor are according to 
the seasons of summer or winter, the violence 
of the wind, the temperature of the air, and 
the different climates or countries in which 
they are situated ; whence it is impossible to 
establish any just rule of partition, but by 
@pPpralsement. In modern times the law is 
administered agreeable to the adjndication 
of Mohammed, which does not require any 
Comment or elucidation —The mode of parti- 
tion prescribed by the doctrine of Haneefa, 
In the case in question, is as follows.—The 
Partitioner must first set against the upper 
oor house (which we shall suppose measures 
one hundred spans) a part of the complete 
house equal to thirty-three one-third spans; 
because an upper floor is rated at half the 
value of an under floor ; consequently thirty- 
three and one-third spans of the under floor 
of the complete house are equal to sixty six 
and two-thirds of the upper-floored house ; 
and as those sixty-six and two-thirds, to- 
gether with the thirty-three and one-third 
spans of the under floor, form the complete 
house; the whole amount exactly to the one 
hundred spans of the upper floor house. 
The partitioner must then set sixty-six and 
two-thirds spans of the complete house 
against the under floor house (supposing it 
to measure one hundred spans), for the upper 
floor of the complete house is rated at only 
half the value of the under flor house, and 
s'xty-six and two-thirds spans of hoth the 
floors of the complete house are equal to-the 
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So enrertemaanenanearape aerate erent a tN eee cern 
one hundred spans of the under floor house. 


The mode, on the other hand, of making the 
partition, according to Aboo Yoosaf’s doctrine, 
is as follows. Let one hundred spans of the 
upper floor house be set against fifty spans 
of the complete house: or, let one hundred 
spans of the under floor house be set against 
fifty spans of the complete house; for, ac- 
cording to him, the upper and the under 
floor are held in equal estimation ; wherefore 
fifty spans of the complete house, compre- 
hending fifty spans of the under floor, and 
fifty spans of upper floor, must be equal to 
one hundred spans. 

In disputes after partition, the evidence of 
two partitioners must be admitted.—IF the 
partners differ aftzr partition, one pleading 
that ‘‘he has not received the whole of his 
share, a part of it still remaining in the pos- 
session of the other ’’—and the other denying 


| this, and the two partitioners (or any other 


tw») person) testify that: ‘‘ they have made 
a partition,’ their evidence, according to the 
two disciples, must be admitted. Mohammed 
says that it cannot be admitted, because the 
evidence they give relates to their own act, 
and is consequently inadmissible inthe same 
manner as the evidence of a man relative to 
some actof his own, on the occurrence of 
which a person may hive formerly suspended 
the emancipation of his slave. The argu- 
ment of the two disciples is, that the wit- 
nesses, in fact, testify to the act of others 
(namel’, the act of seising and po.sessing), 
and not to theirown act; because their act 
was merely discriminating and separating, 
to which evidence is not required; hence 
their t stimoney must be admitted. Tahavee 
observes that where the partitioners receive 
pay for making the partition, it is universally 
allowed that their evidence cannot be ad- 
mitted ; and indeed several doctors of our 
sect are of the same opinion; alleging that 
as in that case, their evidence tends ts prove 
that they have fully and accurately per- 
formed the work for which they received 
pay, itis in the nature of a representation 
on their own behalf. Our author, however, 
does not subscribe to this reasoning ; for he 
remarks, that the two partitioners could not 
have a view to their own interest in their 
evidence, as the partners have agreed that 
they fully and accurately performed the work 
of partition for which they receive their pay, 
the only question in dispute being the seisin 
and possession ; wherefore no imputation of 
falsehood ought to fall on them. 

But not that of one partitioner.—lF only 
one partitioner give evidence, it must not be 
admitted ; for the evidence of one man alone 
against another is not sufficient. 


CHAPTER IV. 


OF PLEAS OF ERROR IN PARTITION ; AND OF 
CLAIMS OF RIGHT IN REGARD TO IT. 


A plea of error cannot be admitted, where 
the party acknowledges having ‘eceived his 
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share, unless it be supported by evidence.— 
Where one of the partners complains of an 
error inthe partition, and thata part which 
ought to have fallento him by the partition 
is in the possession of another, inthis case; 
if he has before acknowledged that he had 
received his share, his complaint must not 
be admitted unless supported by evidence ; 
for itis, in fact, sueing to cancel the par- 
tition after it has been accomplished ; and it 
is to be presumed that there is noerror, and 
that his complaint is false. If the com- 
plainant cannot support it by evidence, the 
other must be required to deny the com- 
plaint upon oath; and if they refuse to 
swear, their refusal is construed as proof in 
favour of the complaint, and the Kazee 
must cause their property to be divided 
anew, agreeably to their several proportions, 
as this is dealing with them according to 
their own suspicions. The author of this 
works thinks that in the above case the cem- 
plainant’s suit should, on account of his con- 
tradicting himself, be wholly rejected. 

A complaint of after-assumption is a com- 
plaint of usurpation.—Ir the complainant 
allege that he receive his whole right, 
but that the otherwards took a part of 
it, the denial of the other, on oath, must be 
credited, as this is in fact a complaint of 
usurpation. 

In case of a complaint of non-delivery : 
both parties are sworn, and the partition ts 
dissolved and made anew.—IF he allege that 
‘‘acertain village fell tohim in consequence 
of the partition, but that the other had not 
delivered it upto him,’’ in this case pro- 
vided he have not previously acknowledged 
the obtaining possession of his share, and 
the other contradict him, both must be re- 
quired to swear ;—because the dispute is with 
respect to the quantity which the complainant 
received in consequence of the partition ; and 
hence the difference in the present instance is 
analogous to a dispute concerning the quan- 
tity ofan article of sale,—in which case a 
mutual oath is tendered to the parties (as 
has been fully explained under the head of 
Sages) ; and so here likewise. 

A plea of error cannot be heard, if the 
partition was made by the parties.—IF one 
of the parties complain that an error took 
place in the division, his complaint must not 
be attended to, it being held in the same 
light as a complaint of a fraudulent bargain, 
which in case of sales concluded by the prin- 
cipals themselves cannot be heard. In par- 
tition, there, as in sales, since both parties 
have mutually concurred, such a complaint 
cannot be heard. If, however, the partition 
was made by the order of the Kazee, and 
extreme fraud be alleged, the complaint 
must be heard, as the stability of the Kazee’s 
authority depends on justice. 

Case of a claim laid toa particular room 
in a house, after partition.—Ir a house be 
divided betwixt two partners, each receiving 
a pertand afterwards one of them claim a 


that ‘‘itis one of the things which ought to 
have fallen to him in corsequence of the 
partition,’’ andthe other deny this,—ir the 
case, as the plaintiff complains of usurpa- 
tion, it is requisite that he bring proper 
evidence ; andif both bring evidence, that 
adduced on the part of the plaintiff, who 1s 
not in possession, must be admitted in pre- 
ference to that of the other : for it is a maxim 
of the law that the evidence onthe side of 
the party who is out of possession 1s prefer- 
able to that on the side of him who is in 
possession. 

Ir the complaint above mentioned be pre- 
vious toan avowal of the plaintiff’s having 
ever acquired possession, both parties must 
be required to swear, and the partition must 
be annulled, and performed anew. In the 
same manner, also, if two partners differ 
regarding their boundaries, the one alleging 
that ‘’a certain boundary belongs to him, 
but has fallen into the possession of the 
other,’’ and the other alleging the same 
thing regarding another boundary, and both 
produce evidence, the Kazee must decree, in 
favour of each, that boundary which 1s in 
the possession of the other. If only one 
produce evidence, the Kazee must pass a 
decree only in his favour; but if neither of 
them produce evidence, they must both be 
required to swear, in the same manner as in 
cases of sale. 


Section 


Of the Laws which prevail in a Claim o, 
Right* 

In acase of claim set upto an indefinite 
part, after partition, it must be dissolved 
and made anew.—IF a house (for instance) 
held in partnership be divided, and after- 
wards an undefined part of the whole (such 
as a half or a third), prove the right of 
another, the partition, according to all our 
doctors, is null, and must be made anew. 

If a definite part be cluimed, after par- 
tition, it miust he compensated far from the 
shares of the other partners, or, the partition 
must be dissolved and executed anew —-Ira 
particular and defined part of what has fallen 
to one of the partners, in consequence of par- 
tition should prove the rivht of anotter 
person, the partition is valid, according to 
all our doctors, and become not void with 
respect to what remains after the right of 
the other person has been separated :—but 
the party from whose share that right 1s 
taken has in his option either to dissolve the 
portion (thereby restoring the property to 
the state in which it stood previous to the 
partition) and then to demand anew ore.— 
or, if he choose, he may let the partition 
hold good, and exact from his partner’s share 
a compensation for that part of which he has 
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* Arab, Ishtihkak ; meaning a claim set up 
to the subject of a deed or contract, by some 
person not concerned in such deed or con- 


yoom in the possession of the other, alleging, | tract. 
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been deprived by its proving the right of 
another. 

Andj so_ likewise, if an undefined part be 
claimed —Ir, after pantition, an undefined 
part of the share of one of the partnets 
(such as a half), prove the right of another 
person, the partition is valid with respect to 
the remainder, and does not become void 
according to Hancefaand Mohammed ; but 
the partner upon whose share the 
operates has it in his opt:on to annul the 
partition (restoring the conce.n to the state 
On which it previously stuod), and then to 
demand anew partition;—or, uf he choose, 
he may let the partition hold guod, and exact 
from his partner a compensation for the half 
of his share which he has lost, and which ts 
equivalent to one fourth of the share in that 
partner’s possession. According to Abou 
Yoosaf, the partition is in this case null, 
since by an undefined proportion of one of 
their shares proving the right of another per- 
son, a third partner 1s created, without whose 
concurrence the partition is void ; in the same 
Manner as where an undefined part of the 
whole article proves the r ght of another person. 
The reason of this is, that where an undefined 
proportion of one of their shares becomes 
the right of another; one of the objects of 
Partition (namely, separation) is destroyed, 
sinch the share of one of the partners by 
that means becomes in itself a iatter of 
partnership ; and he must have recoutse ty 
the share of the other for an undefined part, 
equal to that proportion of his rieht of which 
he has been deprived. It is otherwise in the 
preceding case, where a particular and de- 
fined part of one of their shares proves the 
right of another; fur in that case the object 
of partition (namely, separation) still exists 
with respect to the remainder. ‘The aryu- 
ment of Haneefa and Mohammed is, that the 
object of partition, namely separation, is not 
defeated by an undefined proportion of one 
of the partner’s shares becoming the right 
of another person. Hence a partition of 
this nature, originally made, would be valid ; 
~-as where, for instance, the first half ofa 
house ts jointly held by two partners, Zeyd 
and Amroo, and by a third person, named 
Khalid, one half thercof by Khalid, and the 
other half betwixt Zeyd and Amroo; the 
second half being held jointly between Zeyd 
and Amroo, Khalid holding no share thereing 
—in which case Zeyd and Amroo might law- 
fully make a partition betwixt themselves, 
Zeyd getting the whole of their joint share 
in the first half of the house and one fourth 
of the second half; and Amroo getting thiee 
fourths of the second half; and it is in the same 
manner ultimately valid; the case becoming 
similar to that in which a defined proportion 
of one of the shares proves the right of 
another. It is otherwise where an undefined 
proportion of the whole house, including both 
shares, proves the right of another; because 
in this latter case, supposing the partition to 
be valid, an injury is sustained by the third 
person, whose right was manifested after the 
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persed, from the shares ol each of the others ;} 
whereas, 1n the former case (in which an 
undefined proportion of one of the shares 
proves the uht of another), he suffers no 
injury. ‘Thus there is aneviecnt difference 
between two caseo In shurt, the Nature 
of the case in question is this) that one of 
two partners takes one thard cia louse, and 
the othe: takes the reniminine two thirds ; 
the value of the first thud Leing equal to 
that of Ua other two thirus; and after- 
wards one half of the first third proves 
the right of another person ,--in which case 
(according to llaneefa ang Mohonaied), the 
first partner bas it in his option to annul 
the partition ; for afie continue valid, hie 
share is d_fective, because of its being dis- 
persed, pattan the first third of the house, 
and part in the two last thirds ;—or, aff he 
phase, he mey take one fuurtn of the share 
which fell to the second partner; for if the 
whole of his [the first partner's] share had 
proved the right of a third person, he would 
have been entitled to take one half of the se- 
cond partner's share ; where fore (arguing of a 
part trom the who'e) simee one half of his 
share proved the rieht of the third) person, 
he is entitled to take one half of a half of 
the second partner’s share, whichis equal to 
one fourth. 

If the partner to whose forthe first h If 
falls should sella miuetwo of it, and after- 
wards the other tmomwty prove the rmeht of 
another, he is still entathed to ene tourth of the 
second half in the prrsssuon of his eco-part- 
ner, for the reasons belo assrened 3 and his 
option of annulliny the partition drops, be- 
cause of his havinu sold a part of his share. 
This is according to Hlanecfa and Mohammad 
Aboo Yoosat matntams that the second half, 
In the pussession of the co-partner, must be 
divided equaly betwixt them; and that the 
first partner forfeits to his co-partner one 
halfot the price for which he soid a part of 
his share ; for (agreeavly to his tenets) the 
original partition is invalid ; and as an arti- 
cle of whuiha person ubtains possession by 
an invalid deel becomes his property, he 
may lawfuily grpose of it by sale: but he 
is responsible for the value of it; and hence 
inthe case in question, the first partner is 
responsible for the value of an half of what 
he has sold, as that is a moiety of the other’s 
half 

A debt proved ugaiist un estate, annuls the 
partition of tt among tha heirs, —lr the estate 
of a daceased person be divided amongst the 
heirs, and afterwards a debt be proved against 
the estate cyual to the whole; the partition 
must beannulled, because the debt prevents 
the estate from being the ;ruoperty of the 
heirs ;—and the same rule holds where the 
debt is not equal, because the right of the 
creditor attaches equally to the whole fortune 
of the deceased. The partition must there- 
fore be annulled, unless there be left after 
ita sum suilicient to discharge the debt, in 
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which case it is not annulled, since the annul- 
ment of it is not necessary for the discharg: 
of the debt. 

Unless the creditor remit it, or the heirs 
discharge it.—Ie the creditor, after the par- 
tition; remit the debt, or if the heirs discharge 
the debt from their own fortuncs, the par- 
tition remains valid, whether the debt be 
equal to the estate or exceed it, the obstacle 
to its validity being thus removed. 

An heir may prefer a claim upon an estate 
after partition.—lr one of the heirs prefer 
aclaim of debt against the deceased, after 
the admissible; of the hereditaments. his claim 
is admissible; for in this case there 1s no 
contradiction, since the debt relates t> the 
spirit of value, and not to the substance of 
the particular hereditaments, and it was in 
the substance of the hereditaments that the 
partition took place. 

A claim cannot be set up, by an heir, to 
any particular article, after distribution - 
Ir a part of the heirs, after partition, prefer 
aclaim for a particular thing, included 1n 
the estate, on whatever ground the claim be 
built, it cannot be admitted, on account of 
the contradiction, which ts here evident, as 
their acquiescence in the partition implies 
an acknowledgment in them that puar- 
ticular thing, which has been divided, was a 
partof the co-parcenary. 


CHAPTER V. 
OF THE LAWS OF MAHAYAT. 


Mahayat is a partition of usufruct.— 
MauayatT, in the language of the Law, 
signifies, the partition of usufruct; and it ts 
allowed; because it is frequently impossible 
for all the partners to enjoy together, and at 
one time, the use of thing held in purt- 
nership. Mahayat, therefore, resembles the 
partition of property (whence it is that the 
Kazee may enforce it in the same manner)— 
with this difference, however, that in the 
partition of property each partner enjoys th: 
use of his respective share at the same time, 
whereas in whe partition of usufruct each 
most frequently enjoys the use of the thing 
heldin partnership only when it comes to 
his turn, by rotation Partition of property 
is therefore more effectual than partition of 
usufruct in accomolishing the enjoyment of 
the use; for which reason, if one partner 
apply for a partition of property, and another 
for a partition of usufruct, the Kazee must 
grant the request of the former; and if a 
partition of usufruct should have’ taken place 
with respect to a thing capable of a partition 
of property suchas a house or a piece of 
ground), and afterwards one of the partners 
apply fora partition of property, the Kazee 
must grant a partition of property and annul 
the partition of usufruct. 

And is not annulled by the decease of the 
parties —A PARTITION of usufruct is not 
annulled by the death of one of two part- 
ners, nor even by the death of both, for if it 
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were annulled, it must (most probably) be 
renewed (since the heirs of the deceased may 
lawfully demand a partition of usufruct), 
and therefore it would be to no purpose to 
annui it. 

Partners may make it by allotting to each 
the use of a particular part of the joint con- 
cern —Ir two partnes, by a mutual con- 
tract, make a partition of usufruct respzctine 
a house, to this effect, that one of them shall 
inhabit one part of itand the other another, 
—or, that one shall inhabit the upper floor 
and the other the under, such contract is 
valid; for asa partition of property executed 
in this mannar is Jawful, so likewise is a 
partition of usufruct. [t 15 proper to re- 
mark, that a partition of usufruct, when thus 
executed, is in rcalily a separation, that is, a 
division of the whole of the shares of usufruct 
of one partner from those of another partner, 
and a concentration of both into one place: 
but the cantract docs not comprehend an 
exchange, whence itis that a limitation of 
time is not required in it;—for if 1t compre- 
hended an exchange, a limitation of time 
would have been requisite b:cause of 11s 
being (in that case) a tease. 

In which case ether 1s at lberty to let his 
share.—Ir is lawful four each partner to let 
Out on rent that part of which the usufruct 
has fallen to him. and he may a»prupriate to 
himself the rent accruing therefrom, wherher 
it be a condition in the agreement of — parti- 
tion of usufruct or not; for every use which 
accrues from that part becomes (in conse- 
quence of the partition of usufruct) his pro- 
perty and the rent which he receives is 
nothing More thay a comp-nsation given him 
in lieu of the use acccuin» from tt. 

Or by stipulating an alternate right to the 
use.—Ir two partners make an agrce nent of 
partition of usufruct regardine a slave, in 
this manner, that the one day he shall serve 
the one, and the next the other, it .s lawful 
(and so likewise if they make a similar agree- 
ment regarding a sinall room); for partition 
of usufruct is sometimes effected by means of 
time, and sometimes by means of place; and 
in the present instance it is effected by means 
of the former. 

Ad fference between the parties must be 
settled by the interference of the Kazee.—I« 
two partners disagree concerning the terms 
of their contract of partition, the one alleging 
that it related ty time, and the other that it 
related to place; the Kazce ought to enjoin 
them to agree regarding One or other of these 
metkols. The reason of this is that the 
partition of usufruct with respect to place is 
the more equitable, since by that means each 
partner enjoys the use at the sane time that 
the other partner enjoys tt also; but parti- 
tion of usufruct with respect to time (on the 
other hand) isthe more complete in regar } 
to the use, since each individual then enjoys it 
entire. As, therefore, the reasons in favour 
of these two methods are different, it is 
requisite that the partners agree on one of 
the n ;—and if they cheovse partition with 
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respect to time, the Kazee, to prevent the 
imputation of partiality, must draw lots, in 
order to determine which of them shall have 
the first turn, 

Case of partition of the use of two slaves. 
—Ir two partners (whom we shall suppose 
Zeyd and Amroo) make a_ partition of 
usufruct regarding two slavos, to this effect, 
that the one shall serve Zeyd, and the other 
Amroo, it is valid, according to the two dis- 
ciples ; for as(by their doctrine) partition of 
Property with respect to slaves, is lawful, 
whether performed by the authority of the 
Kazec, or by the mutual agreement of the 
parties, it follows that partition of usufruct, 
with respect to slaves, is also in the same 
manner lawful. Some (by inference from 
the doctrine of Haneefa) maintain that the 
Kazee must not enforce the partition of 
usufruct with respect to slaves (and such is 
reported as his opinion by Khasaf) ; because 
compulsion being (as we have formerly 
shown) disallowed by Haneefa with respect 
to partition of property in the cace of slaves, 
it evidently follows that the Kazee cannot 
enforce a partition of usufruct in a similar 
case. The truth ts, that if the Kazee enforce 
a partition of usufruct in this way, it 1s 
lawful, according to Haneefa,—whereas, if 
he were inthis way to enforce a partition of 
the substance it would be unlawful ; because 
in the service of slaves there 1s no great 
difference, but in tei persons they differ 
considerably 

IF a partition of usufruct be made regard- 
Ing the above two slaves in this manner, that 
the maintenance of the one whom Zeyd takes 
for his service shall be defrayed by Zeyd, 
and the maintenance of the one whom Amrvoo 
takes shall be defrayed bv Amroo, itis valid, 
on a favourable construction. Analogy would 
suggest that 1t is not valid, because the 
maintenance of each of the slaves is incum- 
bent on both the masters : —but when it is 
stipulated that the maintenance of one of 
them shall fall solely on one of the masters, 
and that of the other on the other master, 
it may be called an ex:hange; and as the 
consideration (supposing it an exchange) is 
uncertain, it is therefore invalid. The 
reason for a more favourable construction 
in this particular, is that in feeding slaves 
strictness is not particularly regarded. It 
were otherwise, however, if each partner 
stipulated to clothe his slave, as strictness is 
regarded with respect to clothing them 

Or, of two houses.—If two partners make 
a partition of usufruct regarding two houses ; 
in this manner, that the one shall inhabit 
the one house, and the other inhabit the 
other, it is valid : and the Kazce may enforce 
it, according to the two disciples and such 
is also the opinion of Haneefa, as mentioned 
in the Zahir Rawayet. The reason of this, 
with the two disciples, is that as (agreeably 
to their tenets) a partition of property, made 
in this manner, is valid, so likewise is a 
partition of usufruct. Some say that accord- 
ing to Haneefa such a partition of usufruct, 
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when made by the mutual agreement of the 
parties, is valid; but that it cannot be 
enforced by the Kazee; for although a par- 
tition of property of this nature, by the con- 
sent of the parties, be valid, still (agreeably 
to his tenets) the Kazee cannot enforce it: 
and the same of a partition of usufruct. 
There is another opinion transmitted to us 
from Haneefa, that a partition of usufruct in 
the manner above mentioned is utterly in- 
valid, whether enforced by the Kazee (for 
the reasons which have becn stated above), 
or made by mutual agreement; because it 
would be a sale of residence in one house for 
residence in another, which 1s not legal, as 
has been already shown 1n treating of Hire. 
Itis otherwise with respect to partition of 
the substance of two houses ; for the sale of a 
part of the one house fora part of the other 
is’ lawful The reasons for the opinion 
quoted from the Zahir Rawayet are, that as 
the difference between the usufruct of the 
one and of the other is inconsiderable, a 
partition of the nature described is in the 
manner of a separation, and 1s_ therefore 
lawful when made by the mutual agreement 
of the parties, and may be enforced by the 
Kazee. ‘The difference, on the contrary, 
between the substance of the houses may be 
very consi. erable; hence a partition of the 
substance of them, in the manner described 
is (in effect) an exchange, and may accord- 
ingly be made by the consent of the parties, 
but cannot be enforced by the Kazee. 

Or, of two quidrupeds —If a partition of 
usufruct be made regarding two quadrupeds, 
to this effect, that the one partner shall have 
the riding, of the one, and the other the 
riding of the other, it is not valid accoraing 
to Haneefa. According tu the two disciples 
it is valid; since a partition of property 
made in this manner is (by their doctrine) 
valid ; and partition of usufruct is only a 
branch of partition of property. The argu- 
ment of Haneefa is, that there is a difference 
in the use and riding of one or another 
quadrupea, because of the difference in 
riders, some being expert and knowing in 
the art of riding, and others the reverse. 
The same difference of opinion also obtains 
concerning a partition of usufruct, by rota- 
tion, with respect to one quadruped ;—in 
opposition to a siave; for a slave serves 
according to his own reason, and will not 
suffer a greater burden than he is capable of 
hearing, whereasa quardruped must submit. 

Partition of the advantage from a house 
may be effected by each party letting in to 
hire alternately.—IF a partition be made 
regarding the produce of a house, to this 
effect, that the one partner shall kt it out to 
rent forone or two months, and enjoy the 
produce or rent, and that afterwards the 
other partner shall let it out in the same 
manner, and enjoy the rent, such a_ partition 
is valid, according to the Zahir Rawayet ; 
but ja similar agreement regarding a slave 
or a quadruped is not valid. The reason of 
this distinction is, that in the case of the 
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slave or quadruped the equality of the 
several shares, which is a necessary condi- 
dition, is lost,—whereas in the case of the 
house it is preserved ; for slaves and 
quadrupeds are changed and prejudiced by 
the lapse of time and severe labour, and it 
Is probable that their hire will be less the 
second than it was the first turn, where as 
house may be supposed to continue in the 
same state during both turns, and the rent 
may be equal. 

Any occasional excess in the rent being 
divided equally between them —1F it should 
happen that the rent of a house is greater 
during the turn of one partner than in that 
of the other, they are both to participate in 
the excess, or difference betwixt the one 
rent and the other, so that an exact equality 
may be effected between them. It is other- 
wise where they make a partition respecting 
the use of the house, and it afterwards 
yields a greater produce to the one in his 
turn than to the other, for as, in this case 
an equality has still beea preserved in that 
which was the subject of partition (namely. 
the use), the excess of acquisition, received 
In return for the use, is immaterial, since it 
frequently happens that there are two things 
exactly equal, and yet the return received 
for the one is greater than that received for 
the other. 

In a case of partition of the advantage 
from two houses, neither party is accountable 
for any excess of rent to the other —A ParR- 
TITION concerning the rent of two houses 
is likewise lawful, according to the Zahir 
Rawayet forthe same reasons as have been 
assigned in the case of one house. If, how- 
ever, one house yield a greater rent than the 
other, still the partners do not both share in 
theexcess. The reason of this distinction is 
that, in the case of two houses, when a par- 
tition of their rents is made, separation is 
the prevailing principle ; because as each 
partner enjoys the rent of his particular 
house, at the same time, it follows that each 
obtains the whole of his respective rights. 
without leaving any part of them with the 
other,—whereas in a partition of the usufruct 
of one house, the partners receive the rent 
by rotation (that is, the one receives the 
rent the one month, and the other receives 
it the other), and it may therefore be said 
that they successively grant to each othera 
loan of their shares of the rent,—the partner 
who holds the second month lending to him 
who holds the first month his share, or half 
of the rent for the first month, which he is 
again to receive out of the rent of the second 
month ;—and it may be also said that during 
their respective months each acts as agent 
forthe other in receiving his share; and 
when the other has received his share from 
the rent of the second month, if there be an 
excess, it is divided betwixt them; but if, 
on the contrary, he be not able to recover 
the wholz amount of his loan from the rent 
of the second month (it being less than the 
first), the excess which is on the side of him 
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who held the first month must be divided 
betwixt the partners, so that a_ perfect 
equality may be thus accomplished. 

Case of partition of the advantage from 
two slaves.—ACCORDING to the two disciples, 
a partition with respect to the hire of two 
slaves, made in the manner of the preceding 
case, is lawful, as well as a partition with 
respect to the service and «se of two slaves. 
Haneefa maintains that it is not valid ; 
because the difference to be found in two 
slaves is greater than that which is to be 
found in one slave at two separate periods. 
As, moreover, a partition with respect to the 
gain required from a single slave, by rota- 
tion, is invalid, it follows that such a parti- 
tion with respect to the gain acquired from 
two slaves is invalid a fortiori Besides, a 
partition regarding the service and use of 
slaves is admitted from necessity, slaves 
being of themselves indivisible ; but there is 
no necessity in the case of the hire of slaves, 
as that is a thing which is capable of divi- 
sion. In the case moreover, of service, it 
may not be requisite to consider matters 
strictly ;— whereas, in the case of hire (which 
is a money transaction) matters must be 
considered strictly. Hence there is no 
analogy between the cases. 

A partition of advantage from two quadru- 
peds—A PparTiITION of usufruct concerning 
the hire of two quadrupeds is invalid, 
according to Haneefa, in o position to the 
two disciples. The arguments used on both 
sides are the same as those which have been 
set forth in the case of a partition of 
usufruct concerning the use of service of a 
quadruped 

A purtition of usufruct cannot be made 
with regard to productive articles.—IF two 
partners make a= partition of  usufruct 
regarding an orchard of dates, or a garden 
containing trees, in this manner, that each 
shall take a part and cultivate it, and enjoy 
the fruits produced from it,—or, if they 
make a partition of usufruct regarding a 
herd of goats, in this manner, that each 
shall take a certain number, and feed them, 
and enjoy the milk produced by them, neither 
of these partitions of usufruct is valid ; 
because partition of usufruct regarding use, 
as well as partition of usufruct regarding 
service, is admitted only from necessity, as 
being unsubstantial, and therefore incapable 
of division; but, in the present instances, 
the fruit and the milk, when once produced, 
are capable of division, being things which 
substantially exist, and therefore there is in 
these instances no necessity. The device 
here is for one of the partners to sell his 
share to the other, who may first enjoy the 
fruit and milk, and afterwards, when the 
other’s turn is expired, his partner may 
again purchase the whole, and enjoy the 
fruit and milk in his turn. Or, one may 
enjoy the produce of the other’s share in the 
manner of a loan, and ascertain the quantity 
thereof, for the loan of indefinite things is 
lawful, 
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OR COMPACTS OF 
TION. 


OF MOZAREA, CULTIVA- 


Definition of the term.—MozargEa, in the 
lanugage of the Law, signifies a compact 
betwixt two persons, one being a proprietor 
of land, and the other the cultivator, by 
which it is agreed that whatever is produced 
from the land shall belong to both in such 
proportions as may be therein determined. 

Difference of opinions concerning compacts 
of cultivation —A compact of cultivation is 
not valid according to Hancefa. The two 
disciples maintain it to be valid ; because it 
is related of the Prophet that he entered into 
such acompact with the people of Kheebir, 
by which it was agreed that they should 
manage the gardens and lands of Kheebir, 
and enjoy one half of the fruits and grain 
produced from them, and that they should 
give the other half to him. Besides, a com- 
pact of cultivation is, in fact, a compact of 
partnership in regard to stock and labour, 
in this way, that one of the parties being 
the rroprietor of the ground, and the other 
the tiller of it, the product is between them. 
—It is therefore valid from its analogy to 
a contiact of Mozaribat ; for contracts of 
Mozaribat are valid on a principle of con- 
veniency ; since, as it often happens that 
there are men possessed of property who 
have not a capacity for trade or bu-iness, 
and again, that there are others endowed 
with such a capacity who have no property, 
it is therefore convenient that a contract of 
Mozaribat he established betwixt them, by 
which means the desires of both are accom- 
plished ; and as the same reason subsists in 
the case of compacts of cultivation, they are 
therefore valid as well as compacts of Moza- 
ribat. It is otherwise where one man gives 
to another goats, fowls, or silkworms, to 
take care of, on condition that he who thus 
takes care of them shall have one half of 
the produce and the proprietor the other 
half; for this is disapproved ; because as 
the care and mangement of the keeper has 
no effect in creating the produce, patner- 
ship is therefore not sufficiently established 
inthat instance. The arguments of Haneefa 
on this point are threefold. First, the 
Prophet has expressly prohibited Mokha- 
bera, which in the dialect of Medina has 
the same signification as Mozarea, namaly, 
compacts of cultivation.—SECONDLy, to 
make a compact of cultivation is to hire a 
labourer for a part of that thing which is 
produced by his labour ; it is therefore, in 
effect, a Kafeez Teham, and as that 1s un- 
lawful, so likewise is this.—(Tehan signifies 
a miller or grinder of wheat. and Kafeez 
acup used for measuring; Kafeez Tehan, 
therefore, means to hire a person to grind 
wheat into flour, in consideration of a mea- 
sure of the flour for his hire)—TuirDty, 
the rate of hire, in such cases, is uncertain, 
when any produce is reaped; or it is anni- 
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hilated when no produce is reaped ; and in 
either case the hire if invalid. With respect, 
moreover, to the transaction which passed 
betwixt the Prophet and the people of Khee- 
bir, it was nota compact of cultivation, but 
was rather in the nature of a tributary re- 
venue, allowed to be paid in kind, as an 
indulgence or compromise. As compacts of 
cultivation are thus ce med _ invalid by 
Haneefa, it follows that (agreeably to his 
doctrine), where the labourer waters, tills. 
and sows the land, and it nevertheless proves 
unproductive, he is entitled to the customary 
rate of hire adequate to his labour, since 
(according to Haneefa) the compact of cul- 
tivation is, in effect, as an invalid hire. 
This is where the seed sown is furnished by 
the proprietor of the ground ; for if the sced 
be furnished by the cultivator, he is liable 
for the rent of the land at the customary 
rate :—and if, in either case, any produce be 
reaped, it belongs to him who supplied the 
seed, since it is an increase from his pro- 
perty ;—and the other, if he be the cultiva- 
tor, is entitled toa rate of hire adequate to 
his labour,—or, if he be the proprietor of 
the ground, to an adequate rent for his 
ground. In the present times however, 
the adjudication of the courts is given ac- 
cording to the doctrine of the two disciples, 
both because compacts of cultivation are 
convenient to mankind, and also because 
they have become everywhere customary. 

They require that the ground be capable of 
cultivation.—The following conditions are 
essential to the validity of a compact of cul- 
tivation I. That the ground be capable of 
cultivation, for otherwise the object of the 
compact cannot be accomplished. 

That the parties be duly qualified.—IlI. 
Tuat the proprietor of the ground and the 
manager be both qualified to make such a 
compact ; that isto say, that they be both in 
their right reason, of age and conversant in 
such compacts; for unless the parties be so 
qualified no compact whatever is valid. 

That the term of their continuance be ex- 
pressed.—lII Tuat the period or term be 
expressed ; for such a compact is in the na- 
ture of an agreement, either for the use of 
the ground (as when the cultivator supplies 
the seed), or, for the use of the labour (as 
when the seed is supptied by the proprietor 
of the ground), and the determinate use of 
either can be aScertained only by the period. 

That the party be specified who is to supply 
the seed.—1V. Tuar it be expressly stipu- 
lated by whom the seed is to be supplied, in 
order that the grounds of the compact may 
be known ;—in other words, in order that it 
may be known whether it is founded on the 
use of the labour, or on the use of the land, 
and that no source of dispute may remain. 

That the share of the other party be ex- 
pressed.—V. Tuat the particular share 
which is to fall to him who does not supply 
the seeds be expressed ; for in consequence of 
the agreement he is entitled toashare ; and 
it is requisite that the proportion be deter- 
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cannot be established by the compact, not 
withstanding a share be in general terms 
stipulated. 

That the land be delivered up to the culti- 
vator —VI. Tart the proprietor of the land 
deliver up the land to the cultivator, in order 
to the cultivation of it, and that he himself 
abstain from any mangement or enjoyment 
of it; insomuch that if it be stipulated in 
the compact of cultivation that he also shall 
manage, the compact is null, because of the 
invalidity of such stipulation. 

That both parties participate in the produce. 
—VIIl. Tuat both parties participate in the 
produce of the ground after it is reaped ; for a 
compact of cultivation is ultimately a compact 
of partnership ; wherefore every stipulation 
repugnat to partnership invalidates the 
compact. (Forexample, if a precise quan- 
tity of the produce be stipulated for one of 
the parties, it is invalid; since, as it is un- 
certain whether so much will be produced, 
the partnership is therefore defeated) 

And that the particular seeds be mentioned. 
—VII. Tuart the particular species of seed, 
such as wheat, barley, &c., be expressed, in 
order that the species in which the hire of 
the labourer is to be paid may be known. 


Of compacts of cultivation four descriptions 
are valid.—Compacts of cultivation (accord- 
ing to the two disciples) are of four different 
kinds :—I. Where the ground and the seed 
are supplied by the one, and the cattle and 
the labour by the other :—and this is lawful 
for the cattle are considered as implements 
of labour, and the case is therefore similar 
to that of a man hiring a tailor to sew his 
robe with his (the tailor’s) own needle. II 
Where the ground alone is supplied by one 
of the parties, and the labour, seed, and 
cattle by the other :-—and this also is lawful 
for in this case the labourer has hired the 
ground fora known proportion of its produce, 
and it is therefore lawful, in the same man 
ner as if he had hired or rented it for a 
certain number of dirms. III Where the 
ground, the seed and the cattle, are sup- 
plied by the one, and the labour alone by the 
other :—and this likewise is lawful ; for in 
this case the proprietor of the ground hires a 
labourer to work with implements belonging 
to him (the hirer); and it is consequently 
analogous to the case of aman hiring a tailor 
tosew his robe with his (the hirer’s) needle, 
—or, to that of a man hiring a labourer to 
dig with his (the hirer’s) hoe IV. Where 
the ground and cattle are supplied by one of 
the parties, and the seed and labour by the 
other.—This is not valid, according to the 
Zahir Rawayat:—but it ts reported from 
Abou Yoosaf that this also is valid ; for as, if 
it were agreed that both the cattle and the 
seeds should be supplied by the proprietor of 
the land, it would be valid, it is in the same 
manner valid where he supplies the cattle 
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cattle are furnished by the cultivator. The 
yeason on which the opinion in the Zahir 
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grounded are, that the use of 
cattle is different, in its nature from the use 
of ground ; for the use of ground arises from 
a strength in the soil which occasions vege- 
tation, whereas the use of cattle cons‘sts in 
their fitness for labour; these two things, 
therefore, not being of the same species, the 
use of the cattle cannot be a dependent on 
the use of the ground. It is otherwise where 
the cattle are supplied by the cultivator ; for 
the use of cattle and the use ofa cultivator 
or labourer are of the same species, the pro- 
saa being equally derived from the work of 
both. 

And two ave invalid.—{t is here proper to 
remark, that besides the four species of cum- 
pacts of cultivation above enumerated, there 
are two more, which are, however, invalid 
I. Where it is stipulated that the seed shall 
be supplied by one of the parties, and the 
ground, the labour, and the cattle, by the 
other ; which is invalid, because the sixth 
condition before mentioned is not found in 
it. II. Whereit is stipulated that the seed 
and cattle shall be furnished by one of the 
parties, and the ground and labour by the 
other, which is likewise invalid, for the same 
reason. In both these cases the produce of 
the lands (according to the one opinion*), be- 
longs to him who supplied the seed, upon the 
same principle that it belongs to him in any 
other cases of compacts of cultivation which 
are invalid. But according to the other 
opinion,t the produce belongs to the pro- 
prietor of the land he therefore stands 
(as it were) as merely a borrower of the seed 
of which he has obtaine! possession by its 
being sown in his ground. 

The period of thetr duration must be known 
and the produce must be participated between 
the parties, in definite proportions.—Com.- 
pacts of cultivation are not valid unless the 
period of their duration be known ;—nor un- 
less the produce of the land be indefinitely 
participated between the parties (such as in 
a third, a fourth, &c,) in order that partner- 
ship may be established betwixt them. If, 
therefore, it be stipulated that either of them 
in particular shall receive a certain ntmber 
of measures of grain from the produce of the 
ground the compact is null as in this case 
partnership is defeated (in other words, is 
not established) since it is possible that no 
more may be produced from the ground than 
what is thus stipulated to one of the parties 
—and the case is therefore similar to that of 
two men concluding a contract of Mozaribat, 
in which it is stipulated that one of them 
shall receive a certain number of dirms. 

In the same manner also, compacts of 
cu tivation are invalid where it is stipulated 
that he who supplies the seed shall receive 
an equal quantity of grain from the produce 
of the ground, and that the rest shall he 
divided betwixt the parties ;—for, in case the 
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produce exceed the quantity of seed, a stipu- 
lation of this nature defeats the partnership 
with respect to that particular quantity ; 
or with respect to the whole, in case the 
produce should not exceed the quantity of 
the seed. A stipulation of this nature, more 
over, is similar to where the paties agree, 
regarding tribute-land, that the rest of the 
produce shall be divided after deducting 
tribute. It is otherwise where two men 
agree that one tenth of the produce shall go 
to one of the parties, and that the remainder 
shall be divided betwixt both; fora stipula- 
ti nofthis nature does not defeat partner- 
ship, because the remaining nine-tenths still 
continue participated between the parties ; 
whence this is similar to a stipulation, re- 
garding tithe-lands, that ‘‘after deducting 
the tithe, the remainder shall be divided be- 
twixt the parties ”’ 

In the same manner also, a compact of 
cultivation is invalid if it stipulate that 
whatever is produced on a_ particular spot 
(such as on the banks of a rivulet), shall 
belong to one of the parties, and that the 
remainder of the produce of the whole ground 
shall be divided betwixt both; for sucha 
stipulation defeats partneiship, since it is 
possible that nothing may be produced ex- 
cept upon that particular spot :—and it Is in 
like manner invalid where it is stipulated 
that the produce of one spot of ground shall 
go to one of the parties, and the produce of 
another spot to the other 


In th: same manner also, a compact of 
cultivation is invalid where it is stipulated 
that the one shall get the straw, and the 
other the grain; for it is possible that 
nothing may be produced but straw: and it 
is equally invalid if it be stipulated that the 
straw shall become their joint property, and 
that the grain shall belong to one of them 
only ; for here a partnership is not estab- 
lished with respect to the grain, which is the 
particular object of cultivation. 

If the grain alone be mentioned, the straw 
goes to him who supplies the seed.—lIF it be 
stipulated, in the compact of cultivation, 
that the grain shall be divided equally 
betwixt the parties, and no mention be 
made of the straw, sill the compact is valid, 
because a partnership is stipulated in that 
thing which is the chief object of cultiva- 
tion ; and inthis case the straw will belong 
to him who supplied the seeds, as of that 
the straw is the produce. (The Shrekhs of 
Balkh* are of opinion that the straw should 
also be divided equally betwixt the parties ; 
because such is the usual practice when no 
mention is made of the straw; and also 
because as the straw is subordinate to the 
grain it should, as well as the grain, be held 
in partnership.) 

And it may be stipuluted to go to him.— 
IF it be stipulated that the grain shall be 


*Balkh is a city in Turan. 
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divided equally, and that the straw shall go 
to him who supplied the seed, it is ealid: 
because this is consistent with the spirit of 
compacts of cultivation. 

But it cannot be stipulated to go to the 
other —Ir, onthe contrary, it be stipulated 
that the straw shall go to him who did not 
supply the seed, it is invalid. as such a stiou- 
lation defeats the partnership in case nothing 
but straw should be produced. The diffe- 
rence betwixt these two cases is, that the 
person who did not supply the seed has no 
other claim to the straw than what he 
acquires from the stipulation, whereas he 
who supplied the seed has a right to the 
straw in consequence of its being the pro- 
duce of his seed: and whether the straw be 
stipulated to him or not his right to it holds 
equally good. 

The produce is pa-ticipated according to 
ugreement : and if nothing be produced, the 
cultivator has no claim —WuHEN a compact 
of cultivation is valid, the produce of the 
ground is the joint property of the parties, 
in such proportions as they may have stipu- 
lated, such as an half, a third, or the like.— 
If, on the contrary, nothing be produced, the 
cultivator is not entitled to any thing ; for 
he has a right only to a share of what may 
be proluced. [tis otherwise where the com- 
pact of cultivation is invalid ; for in that case 
an adequate hire falls due upon the person 
[of one of the parties], not upon the pro- 
duce ; and the person is not absolved bya 
failure of produce. 

Where the compact proves invalid, the 
produce goes to him who furnishes the seed: 
and the other partv.—WHEN a compact of 
cultivation proves invalid, the crop belongs 
to him who furnished the seed, it being the 
produce of his property. Besides, the other 
has no right therein except what he acquires 
in virtue of express conditions in the com- 
pact ; and where that proves invalid, it 
follows of course that the entire crop belongs 
to the person who supplied the seed. 

If he be the cultivat>r; gets wages (not ex- 
ceeding his right under the compact) —IF the 
seed be supplied by the proprietor of the 
ground, the cultivator is entitled to a suit- 
able hire for his labour, provided it do not 
exceed what he would have received in con- 
sequence of the conditions of the compact ; 
because, in subscribing to these conditions, 
he consented to relinquish his right to the 
excess. This is the law, as laid down by the 
two elders. Mohammed maintains that he 
is entitled to a suitable hire, to whatever 
amount ; for as the master of the land has 
obtained his services in consequence of an 
invalid compact, he is of course liable for the 
value thereof, service not being of the calss 
of similars ;—as has been fully explained in 
treating of Hire. 

Or, if the proprietor of the ground, an 
adequate rent —Ir the seed be supplied by 
the cultivator, the proprietor of the ground 
is to receive a suitable rent for his ground, 
whether there be any produce or not. [a: 
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reason of this is, that as the cultivator has 
acquired the use of the ground in conse- 
quence of an invalid compact, he ought there- 
fore to restore the use itself; but that being 
impossible, and there being no similar in 
which he might make a return, it is there- 
fore incumbent that he makea return in the 
value to an amount not exceeding what the 
other would have received in virtue of the 
stipulations of the compact. This is the 
doctrine of the two elders Mohammed is 
of opinion that he must pay an equivalent, 
whatever it may be 

And also an adequate hire for the cattle, 
if supplied by him.—IJr the cattle be pro- 
vided by the proprietor of the ground, so as 
that the compact (according to the Zahir 
Rawayet), becomes invalid, the cultivator is 
in that case liable for a suitable hire on 
account both of the cattle and the ground :— 
and this is certainly just; since the cattle 
are equally included in the contract of hire 
(the compact of cultivation being, in fact, a 
contract of hire in this instance); and the 
use of the cattle and the use of the ground 
are uses of different kinds 

If it be the proprietor who thus gets the 
produce, he may keep the whole; but if the 
cultivator, he must bestow the surplus in 
charity.—WHERE the proprietor of the 
ground, in consequence of having supplied 
the seed, is entitled to the produce, he may 
lawfully on the compact proving invalid, 
enjoy the whole, since it was yielded from 
ground which was his own property. If, on 
the contrary, the cultivator, in consequence 
of having supplied the seed, be entitled to 
the produce he is to reserve for his own use 
a quantity equal to the seed he supplied, and 
alsoa quantity equivalent to the rent he is 
to pay to the proprietor of the ground, —and 
the rest of the produce he must aoply to 
charitable purposes ; because the produce 
springs from the seed, but grows out of the 
ground, whence his right to the use of the 
ground ts invalid ; and as invalidity in re- 
gard to the use occasions a baseness in regard 
to the product, it follows that what remains 
with him as a return is lawful to him, and 
Eat every thing else must be bestowed in 
alms. 

The party who agrees to supply the seed is 
at liberty to retract previous to the sowing.— 
WHERE two men enter into a compact of 
cultivation, and he who was to supply the 
sced afterwards retracts, previous to the 
sowing, the Kazee must not compel him to 
abide by the compact. because he cannot 
abide by it without sustaining an immediate 
loss from the sowing of his seed, and the case 
is therefore similar to where a man hires 
another to break down his house, in which 
instance, if the hirer were to retract, the 
Kazee could not compel him to abide by his 
agreement. If, on the contrary, the party 
retract who was not to supply the seed, the 
Kazee may compel him to fulfil the compact ; 
for in so doing he does not sustain any loss ; 
and compacts of cultivation, like compacts of 
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hire, are binding, unless when some plea can 
be alleged sufficient to dissolve compacts of 
hire, in which case a compact of cultivation 
is also dissolved. 

And if the proprietor of the ground thus 
retract, the cultivator is not enttitled to any- 
thing.—IF the proprietor of the ground, 
being to furnish the seed, should retract, 
after the cultivator has tilled the ground, 
the cultivator is not entitled to receive any- 
thing for the work he has performed. Some, 
however, are of opinion, that although ;in 
point of law, there be no compensation due 
to the cultivator, still, in point of conscience, 
it is incumbent on the proprietor of the 
ground to satisfy the cultivator fcr the work 
he has performed, as he has been deceived in 
this instance. 

The compact ts annuled on the decease of 
either party.—WHuHEN one of the parties dies, 
the compact of cultivation, like compacts of 
hire, becomes dissolved. (The reason of this 
is fully set forth in treating of Hire.) 

If the proprietor of the ground die, when 
the crop has appeared, the compact is dissolved 
at the end of that year.—IF a man give upa 
piece of ground to another fora term of three 
years, and afterwards, when the first year's 
crop has begun to grow, but is still unfit for 
reaping, the man die, the ground, in this 
case, remains in the hands of the cultivator 
until the crop be fit for reaping, and the 
produce is then divided according to the 
conditions of the compact ;—and the compact 
is dissolved with respect to the remaining 
two years of the term; because analogy 
would suggest that it discontinues even for 
the first year, as the duration of a compact 
depends on the duration of the parties ; but 
itis continued throughout the first year, in 
order to the preservation of the rights of 
both parties (that is, the cultivator and the 
heirs of the proprietor), since, if it were to 
discontinue, the cultivator would sustain an 
injury. It is otherwise in regard to the 
second and third years, because in the dis- 
continuance of the compact for those years 
no injury 1s sustained by the cultivator ; and 
accordingly the compact is dissolved for these 
years, agreeable to analogy. 

But if he die before that, it is dissolved 
immediately.—IF the proprietor of the ground 
die after the cultivator has ploughed the 
land, and dug rivulets for watering it, but 
previous to the crop app-aring, the compact 
is dissolved, since in such case the dissolution 
of it is not injurious to the cult'vator’s pro- 
perty. (It is otherwise where the proprietor 
of the ground dies after the crop has begun 
to grow, and appears like grass; for in that 
case the compact is not dissolved, as the 
cultivator would then be injured in his pro- 
perty by the dissolution of it). In this case 
the cultivator is not entitled to any thing for 
his labour ; because the use of a_ perscn’s 
service cannot be appreciated but by a 
compact; and when the compact becomes 
null, the estimation of the service no longer 
remains, 


es ee were cn 


Boox XL.] 


The proprietor of the ground may dissolve 
the compacts with a view to sell the ground 
for the discharge of his debts.—It is lawful 
for the proprietor of the ground to dissolve 
the compact, in case he have occasion to sell 
the ground to discharge considerable debts 
which he may have incurred, for this 1s a 
pretext, which he may avail himself of, in 
the same manner as in Hire : *—and in this 
ease the cultivator has no right to claim from 
him any expense which may have attended 
the tilling of the land, or the digging of 
drains ; because service is not appreciable 
but in consequence of a compact; and as 
the price set on the service, in the present 
instance, was upon the supposition of a 
produce, it follows that upon the produce 
being prevented the cultivator 1s not enti- 
tled to any thing 

But if the crop be growing, the sale must 
be delayed untilit be ready for cutting.—Ir, 
however, the crop have begun to. grow, 
although it be still unfit for reaping, the 
land must not be sold for the payment of 
the proprietor’s debts until the grain be 
ready to cut down; because if the lands 
were to be sold, under sucha circumstance, 
the sale would be injurious to the right of 
the cultivator; whereas, by waiting unul 
the cropis ready, it only occasions a small 


delay in the payment of the proprietor’s | 


debts, which isthe lighter evil of the two. 
The Kazee must also, in this case, enlarge 
the proprietor, if he have been imprisoned 
on account of his debts, for it being un- 
lawful immediately to sell the lands, 


the 
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proprietor, in delaying to pay his debts, 1s: 


guilty of no injustice, and imprisonment is 
intended as a retribution for injustice 

Rules in case of the compact expiring 
before the crop is ready to cut —Ir the term 
of the compact cf cultivation should expire 
before the crop be ready for cutting, the 
cultivator must pay tothe proprietor of the 
land a hire or rent for his [the cultivator’s] 
proportion of the ground until the crop be 
ripe ; and in the mean time any work which 
it may require must be performed by both 
parties accordiig to their respective propor- 
tions The reason of this is, that in thus 
prolonging the compact, and ordaining the 
payment of a rent, a regard is paid to the 
benefit and interest of both parties, where- 
fore itis necessary that it should be pro- 
ionged :—and itis also necessary that both 
should bear their proportions of the work or 
expenses ; because the compact which they 
entered into is expired, and the crop remains 
their joint property, and in cases of joint 
property the work is incumbent on both 
parties, inthe same manner as the subsis- 
tence of a partnership slave. (It is other- 
wise where the proprietor of the land dies 
whilst the crop is yet green ; for in that case 
it is incumbent on the cultivator to perform 
the whole of the work that may be required ; 


* See Vol, III. p. 510. 
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because in such an event the compact is 
continued during the remainder of its term: 
and it [the compact] obliges the cultivator 
to sustain the whole burden of the work ;— 
whereas, in case of the term cf the compact 
expiring, it isno longer binding, and there- 
fore the cultivator alone is not obliged to 
perform the work.) If, therefore, either 
party incur any expense after the expiration 
of the term, without consulting the other, or 
without an order from the Kazee, he must 
bear it himself as he had no right of him- 
self to subject the other to any charge. 

If, in the exemple above recited ; the pro- 
prietor of the land should be desirous of 
taking the crop (which is still green) after 
the expiration of the term ofthe compact, 
yet he must not be allowed todoso, because 
it would be an injury to the cultivator If, 
on the contrary, under the same circum- 
stance, the cultivator be desirous of taking 
the green crop, the proprietor of the land 
has three things in his option ; for he may 
either pull up the crop and divide it; or he 
may keep italtogether and make an allow- 
ance to the cultivator, equivalent to his 
share of it ; or he may take care of the crop 
until it be fit for reaping, in which case he 
may deduct fromthe share of the cuitivator 
the amount of the expense, incurred on that 
account ;—because if the cultivator should 
choose to desist from labouring, on the expi- 
ration of the term of the compact, he cannot 
be compelled, since it is prolonged with a 
view to his benefit, which he himself has 
forsaken ; and no injury is occasioned to the 
proprietor of the ground, as he has three 
modes in his option, by either of which 
injury is prevented 

If the cultivator die, his hers miy con- 
tinue the cultivation, but are not entitled to 
wages.—Isr the cultivator should die after 
the crop has begun to grow, and his heirs 
should offer to continue the cultivation until 
it be fit for reaping, and the proprietor of 
the land should not consent, in this case 
they are nevertheless authorized to continue 
the cultivation, as the proprietor will sustain 
no injury thereby ; but they are not entitled 
to any hire or wages, as the compact 1s 
continued witha view to their benefit. If 
on the contrary, the heirs should desire to 
pull up the crop, and not to continue to 
cultivate, they cannot be compelled to con- 
tinue to cultivate, for the reason above 
assigned ; but the proprietor of the ground 
has in his option the three modes already 
recited. 

The incidental charges are sustained by 
the parties in proportion to their respective 
shares —THE expense of cutting down the 
crop, of carrying it tothe stack of thrash- 
ing it, and of cleaning the grain from the 
straw, falls upon both the parties in propor- 
tion to their several shares. If, therefore, 
they were to stipulate in the compact that 
the expenses shall fallon only one of them, 
the compact would be invalid. In short, all 
the above mentioned charges must be sus- 
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tained by both parties in proportion to their 
several shares, and not by any one of them 
in particular; because, when the crop 1s 
ready, the object of the compact being ac- 
complished, the compact itself is at an end ; 
and as the crop remains the joint property of 
the parties, and no compact or stipulation 1s 
left in force betwixt them, it follows that 
any expenses which may be afterwards re- 
quired on account of their joint property 
ought to fall upon both. Besides, if they 
stipulate that those expenses shall fall on 
one of them only, sucha stipulation is in- 
consistent with the true spirit of the com- 
pact, as it tends to the advantage of one 
party over the other; and all stipulations 
having such a tendency invalidate the com- 
pact itself, in the same manner asa stipula- 
tion by which the cultivator 1s bound to 
carry the grain, or to grind it into flour 
Aboo Yoosaf is, however, of opinion that 
where the parties agree that the operations 
above-mentioned shall fall upon the culti- 
vator, itis lawful, because of custom The 
sages of Balkh concur inthis opinion ; and 
the Shims-al-Ayma observes, that this doc- 
trine is authentic, and that the practice pre- 
vails in his country. 

General rules in compacts of cultivation. 
—In fine, every operation of agriculture, 
previous to the maturity of the crop (such 
as watering and watching it), falls upon the 
cultivator ; and every subsequent operation 
requisite until the partition (such as reap- 
ing, & c.) falls equally upon both; and 
lastly, every operation that is necessary 
after the partition (suchas carrying watch- 
ing, &c,) falls upon each of them severally, 
for their respective shares. 

And of gardening.—Tue foregoing rule 
holds good, also, in cases of Mosakat, or 
compacts of gardening; that is to say, all 
Operations previous to the maturity of the 
fruit, such as watering, grafting. and watch- 
ing the trees, fall upon the gardener; and 
all subsequent operations, such as gathering 
the fruit, and watching it, previous to a 
partition, fall upon both. If, therefore, it 
be settled betwixt the parties that the 
trouble of gathering the fruits shall fall 
upon the gardener, it is disapproved, accord- 
ing t2 all our doctors, as being uncustomary ; 
—andall operations, after partition, must 
be performed by each with respect to his 
own share. 

Ir, in compacts of cultivation, the parties 
be desirous of cutting down the crop whilst 
itis young,—or, in compacts of gardening, 
of pulling the dates whilst they are sour or 
moist, the labour of these operations falls 
upon both, for the intention and desire of 
performing them terminates the compact, in 
the same manner as if the cropor dates had 
arrived at maturity. 
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OF MUSAKAT, OF COMPACTS, OF 
GARDENING.* 


Nature of a_ compact of gardening.— 
MosakaT, in the language of the law, 
signifies, a contiact entered into by two 


men, by which it is avreed that the one 
shall deliver over to the other his fruit- 
trees, on condition that the other shall take 
care of them, and that whatever is pro- 
duced shall belong to them both, in the 
proportions of one half, one third, or the 
like; as may be stipulated Haneefa alleges, 
that a compact of gardening, stipulating an 
indefinite proportion of the produce, such 
asan half, or a third, is invalid. The two 
disciples, onthe contrary, maintain that it 
is valid, provided a termor period be ex- 
pressed ; and this isapproved, It is tobe 
observed, that compacts of gardening are 
frequently termed Mamilat as well as Mosa- 
kat; and the same laws hold with respect 
to them as those which have been laid down 
with respect to compacts of cultivation. 
Doctrine of Shafei upon this subject.-— 
(SuHarei isof opinion that compacts of gar- 
dening are valid ; and that compacts of cul- 
tivation are only so, where they happen in 
subordination to the former ; as, for example, 
where the fruit trees grow in fertile and 
clean ground, which is watered for the nou- 
rishment of the trees, and the proprietor of 
them directs the cultivator to sow a cropon 
the ground on condition that he shall get a 
share, such as one half of the produce. The 
reason he assigns is, that the original thing, 
in this point, is, a contract of Mozaribat ; 
and to that a comygact of gardening bears a 
nearer resemblance thana compact of culti- 
vation ; for as, in compacts of gardening, the 
partnership subsists in the produce, and not 
in the principal thing (namely, the trees), so 
in contracts of Mozaribat the partnership 
subsists in the produce or profit, and not in 
the principal or stock ;-—whereas, in com- 
pacts of cultivation, if it be agreed thata 
partnership shall exist inthe produce, and 
not inthe principal (namely, the seed)—in 
other words, if the parties agree that the 
one who furnished the seed shall r-ceive an 
equal quantity of seeds from the crop, and 
that the remainder shall belong to them 
both, the compact is invalid —As, therefore, 
compacts of gar’ening bear a nearer resem- 
blance to Mozaribat than compacts of culti- 
vation, it fullows that they are the primary 
object, and that compacts of cultivation are 
lawful only asa dependant ; like a right of 
drawing water, which cannot be sold sepa- 
rately, but is included, subordinately, in the 
sale of the land; or like a moveable article 
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* Applying. more particularly, to the 
plantation and culture of date and other 
fruit trees. 
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(such as the furniture of a house), which | as 


cannot be separately appropriated in Wakf, 
but is included in the appropriation of the 
house or ground on which it stands.*) 

Analogy requires the specfication of a 
term ; but itis nut essential —Tne specifica- 
tion of a terin is requisite in compacts of 
gardening, by analogy, in the same man- 
ner as in compacts of cultivation, the one 
being, in reality, a contract of hire, the 
same as the other. According to a more 
favourable construction, however compacts 
of gardeniny are lawful without any specti- 
cation ofa term. Thus, if two men enter 
Into a compact, by which it is agreed that 
the one shall deliver his date trees to the 
other, who shall water and nourish them 
until they produce fruit, and it become ripe, 
and no part:cular period (such a% a year; or 
the like) be specified, the compact is never- 
theless valid, and continues 
respect to the fut fruit that may be pro- 
duced ; for the season for producing and 
ripenning fruitis known, and seldom differs 
much In the same manner also, 
men enter into a compact, and agree that 
the one shall deliver to the other the roots of 
shrubs, which are in the ground, f and that 
to other shall water and nourish them 
until they yield ripe seed, to be shured be- 
tween them without mentioning any term, 
the compact 1s neverthless valid, and takes 
place with respect to the first seed that 
shall be produ‘ed and arrive at maturity 
because as seed is of the satne nature 
as fruit, the period of its maturity being 
equally known, it is therefore, needless to 
settle any limited time [t is otherwi:e 
with regard to compacts of cultivation, which 
are invalid unless a period be settled; be- 
cause the time of commencing the cultiva- 
tion differs greatly. some crops being sown 
during the autumn, some during the winter, 
and others during the spring; and as there 
is thus a cifference in the time of beginning 
the cultivation, the period of ite ending can 
not be known, for the ending depends on the 
beginning. 

Except where the trees are newly planted. 
—Iris also otherwise in case of gaidening, 
where one man delivers to another his young 
trees newly planted, for in that case the 
compact is not valid unless a period be fixed, 
it being very uncertain when the trees may 
arrive at that stage in which they are 
capable of bearing fruit, as that is a circum- 
stance which depends on the strength and 
fertility of the soil. 

Or, where the compact is declared to be for 
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* It would appear that this opinion of , 
pa ‘s9 confined aconstruction ; for the inhabit- 


Shafei is introduc:d merely for the ptrpose 
of elucidation, as it ia not opposed 
different opinions, and his doctrines are 
seldom adduced in practice by the followers 
of Alee. 

¢ Meaning such vegetables as renovate 
from the root every season. 
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lobe trees, &c., shall last,—Ir is 
also otherwise, where aman delivers to anu: 
ther his date garden, his herb roots, 
desiring him to water and nourish them 
always until they die, or until their roots 
be pulled, and their vegetation be thereby 
terminated,—or where he sets no bounds 
whatever to the duration of the compact 
with respect to the herbs; for in this case 
the compact is invalid, its period, being un- 
certain, because herbs grow as long as their 
roots are suffered to remain in the ground. 

The specification of too short a term inva- 
lidates the compact.—Ir the parties, in a 
compact of gardening. settle a period during 
which it is certain that the trees cannot bear 
fruit, it 1s invalid ; because the object of 
such compact, which is a partnership in 
the produce, 1s thus defeated 

But not where it is possible that the end of 
it may be answered within that  period.— 
ifthe parties settlea period during which 
the trecs may bear fruit, although they be 
frequently later in bearing, it ts valid, be 
cause the object of the compact isnot to a 
certainty defeated in this instance. If, 
therefore, the trees bear fruit with:n the 
prescribed term, 1t belongs to thein both in 
the proportions which they may have pre- 
viously settled ; or, if they should not vield 


‘fruit until after it is eapired, the gardener 
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is entitled to a-suitable hire for his labour 
because the compact has inthis case been 
rendered abortive by the error of the parties, 
in fixing a period too short for the trees to 
yield fruit, and which invalidates the com- 
pact in the same minner as ifit had been 
known to be too shortat the beginning. It 
is otherwise, however, if the trees after- 
wards yield no fruit; for in that case itis 
supposed owing toa blight, and not tothe 
shortness cf the p2riod, that the compact 
proves abortive ; the compact therefore holds 
good, and neither of the parties is entitled 
to receive any thing from the other. 

The rumpact is valid, with respect to fruit 
trees, vines, herbs, and roots —Compacts of 
gardening are lawful with respect to date- 
trees, vines &c., and aly» with respect to 
herbs and roots. According to the first 
opinion of Shafei, they are lawful with 
respect to date-trees and vines only; be- 
cause the validity of such compacts is 
founded onthe sentence of the Prophet re- 
garding Kheebir, which is confined solely to 
these two. Tne argument of our doctors is, 
that the validity of such compacts is founded 
on their utility, and consequently 13 esta- 
blished regarding other things as well as 
dates and vines ;—and inanswer to Shafei, 
it is observed, that the semtence of che 
Koran regarding Kheebir does not admit of 


ants of that country cultivated all kinds of 
trees and herbs. 

The compact cunnut be dissolved by either 
party, but under some plea or pretext.—THe 
proprietor of the orchard cannot dissolve the 
compact unless he have some plea for so 
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doing, such as when the claims ¢f his cre- 
ditors oblige him to sell it In’ the same 
manner also, the gardencr cannot cease to 
work, and thereby dissolve the compact 
unless he adduce some plea, such as sick- 
ness. It is otherwise in compacts of cultiva- 
tion ; for (as has been already observed) in 
those instances the party who supplies the 
seed isat liberty to dissolve the compact at 
any time previous to the sowing. 

Acompact maybe entered into whilst the 
fruit is green: but not after it 18 r1pe.— 
Ir two men enter into a compact of garden- 
ing, to the effect, that the one shall deliver 
over tothe other his date orchard, at atime 
when the fruit has already appeared, but is, 
still very small, and may, by watering and 
proper care, become full and Jatge, it is 
valid :—whereas, if the fruit were arrived 
at perfection, and were incapable of being 
further improved by care, it would be in- 
valid, Inthe same manner alsu, 1f two men 
enter into a compact of cultivation, by 
which itis agreed, that the one shall deliver 
over to the other his crop, heing yet green, 
and unfit for reaping, the compactis valid; 
whereas if the crop be fit for reaping it is 
invalid. The reason of this is, that the 
labourer is entitled to a share of the pro- 
duce on account of his labour; but if the 
compact were to hold good when his labour 
can have no effect, he would be entitled to 
a share without labour, and this is not 
admitted in this Law. 

If the compact be invalid, the gardener gets 
wages. —WHEN compacts of gardening are 
invalid, the gardener is entitled to suitable 
wages, asan invalid compact of gardening 
is equivalent toan invalid contract of hire, 


and therefore resembles an invalid compact | 
' parties are obliged to work until the crop be 


of cultivation. 

The compact is annulled by the decease of 
either party.—Rules incase of the proprietor 
dying.—Ir, ina compact of gardening, one 
of the parties should die, the compact be- 
comes null, because it i$ in reality a contract 
of hire.—If the owner of the orchard die 
whilst the fruit is yet green, the gardener 
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the gardener die, his heirs may continue to 
work, although tbe proprietor should not 
consent thereto, because it tends to their 
mutual benefit. If, on the contrary, the 
heirs of the gardener decline working, and 
rather choose to gather the fruit whilst it is 
still green, the proprietor of the orchard has 
the three things in his option, as mentioned 
above. 

Rule in case of both parties dying.—Ir 
both the parties die, the heirs of the gardener 
may continue to work ; for as, if the gardener 
had lived, and the proprietor of the orchard 
had died, he [the gardener] might have con- 
tinued to work, it follows that his heirs, as 
being his substitutes, have the same thing in 
their option. If, however, they should de- 
cline it, the heirs of the proprietor are in that 
case at liberty to pursue either of the three 
ways above mentioned 

Rule in case of the compact expiring 
whilst the fruit is yet green.—Ilr the term of 
the compact should expire whilst the fruit is 
still green ana unripe; the gardener may 
continue in hisemployment until it become 
ripe ; and in this case he is not liable for any 
rent on account of the trees, the letting of 
trees being unlawful. It is otherwise with 


‘ respect to compacts of cultivation; for if 


their term expire whilst the crop is yet green, 
the cultivator may continue to work until it 
be fitfor reaping.—but he 1s liable for the 
rent of the ground, the letting of ground 


' being lawful. 


may continue to work as usual until it be , 
ripe, notwithstanding the dissent of the heirs. | 


~—(This proceeds upon a favourable construc- 
tion: for by continuing the compact, the 
ardener is prevented from suffering an in- 
jury, and none is occasioned to the heirs.)— 


But if the gardener should rather choose to : 


submit to the injury, the heirs have in that 
case three things at their option ;—in other 
words, they may elther divide the green 
fruit, agreeably to the proportion stipulated, 


—or, they may keep the whole of the green | 


fruit, and pay to the gardener the value of 
his proportion,— or, lastly, they may take 
care of the fruit until it be ripe, and expend 
such sums as may be necessary for that pur- 
pose, and afterwards recover a proportionable 
part ofthe expense from the share of the 
gardener—for the gardener is not at liberty 
to occasion an injury to the heirs. 


; 


| the compact, it would be unjust 


Ir the term of acompact of gardening 
expire at atime when the fruit is still green; 
the gardener alone is obliged to perform the 
rest of the work; whereas. on the contrary, 
if the term of a compact of cultivations expire 
at atime when the crop is still green, both 


brought to maturity.—The reason of this 
distinction is that, in compacts of cultivation, 
the cultivator being liable for the rent of the 
ground after the expiration of the term of 
that hoe 
alone should afterwards perform the labour : 
whereas, in cases of compacts of gardening, 
the gardener, as not being liable for any rent 
is obliged to perform the work alone, after 
the expiration of the term, in the same 

manner as before. 

The compact may be dissolved by any plea 
or pretext —Compacts of gardening may be 
dissulved by particular pleas,—such as where 
the gardener is a thief, and there is reason to 
be apprehensive of his stealing the branches 
or leaves of the date trees, or the fruit, before 
it is ripe,—or, where he {the gardener] is 
disabled from working by sickness. 

A question has arisen whether, if the gar- 
dener be desirous of relinquishing his work, 
itis lawful for him so to do ?—concerning 
which two opinions are recorded, one, that 
it is lawful ; and ANOTHRR, that it is not so, 
—This apparent difference may, however, be 
reconciled, by supposing that the former 
opinion alludes to cases wherein it is stipu- 


Rules in case of the gardener dying.~—Iir . lated that the gardener shall work with his 
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own hands, which condition he is, by reason 
of sickness, unable to fulfil. 

A lease of open land, for planting, in con- 
sideration of a part of the produce, is invalid. 
—Ir aman deliver to another a piece of open 
ground, fora certain number of years, that 
he may plant trees thereon, and stipulate 
that the trees and the ground shall be in 
partnership between them, each holding a 
half,—it is invalid, for two reasons; First, 
because they have stipulated a partnership 
in the ground, being a thing which already 
exists without the previous aid of the gar- 
dener’s labour : and SECONDLy, because such 
a compact is liable to the same objection as 
Kafeez Tehan ; for in this instance the master 
of the orchard in effect hires the gardener, 
and settles, as his wages, a part of the thing 
produced by his labour, namely, one half of 
the trees.—In this case, therefore, the whole 
of the fruit and trees goto the master of the 
ground ; and the gardener is entitled to the 
price of his trees, and also to an adequate 
consideration asthe hire of his labour ; for 
as it is imp 2ssiole to restore to him the trees, 
because of their adhesion to the ground, he 
necessarily gets their value, and also an 
adequate hire ;—nor is his hire included in 
what he receives for the trees; that is to 
say, they are both due, distinctly ; the use of 
labour being in this case of itself capable of 
estimation. 
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OR TILE SLAYING OF ANIMALS 
FOR Foop.* 


All animals killed for food, except fish 
and locusts must be slain by Zabbah.— 
ALL animals, the flesh of which is eatable, 
except fish and locusts, are unlawful, unless 
they be slain by Zabbah :—but when slain 
by Zabbah they are lawful, as by means of 


OF ZABBAH 


Zabbah the unclean blood is separated from | 


the clean flesh,—whence it is that all antmals 
not eatable (such as rats, dogs, or cats), are 
rendered cleant by Zabbah, excepting only 
hogs and men 

Zabbah is of two kinds, by choice, and of 
necessity.—ZABBAH is of two kinds ;—I. 
Ikhtiaree, or of choice (that is, voluntary, 
or at pleasure), which is effected by cutting 
the throat above the breast ;—and II. Izti- 


* The Arabic lexicographers define Zabbah 
to signify, in its literal sense, the act of cut- 
ing the throat; in the language of the Law 
it denotes the act of slaying an animal agree- 
ably to the prescribed forms, without which 
it is not considered as eatable. 

+ That is to say, their flesh may be used 'n 
medical compositions ; but still it canno t « 
eaten as ordinary food. 
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Yaree, or of necessity (that is, at random, 
rom necessity), which may be affected by a 
wound on any part of the animal's body.— 
The latter kind, however, is merely a sub- 
stitute for the former, and accordingly is not 
of any account unless the former be imprac- 
ticable, as the former is more effectual in 
extracting the blood; but the latter suffices 
where the other is impracticable; as man- 
kind are required to act only according to 
their ability. 

It must be performed by a Mussulman, or 
a Kitabee.—ItT is one of the laws of Zabbah 
that the person who performs it be eithera 
Mussulman or Kitabee.—The Zabbah of a 
Mussu/man is therefore lawful ; and so also 
the Zabbah of a Kitabee, although he should 
not be a subject of a Mussulman state,—pro- 
vided, however, that it be done in the name 
of Gop, for in the Koran we find these 
words, ‘‘THE VICTUALS OF KITABEES ARE 
LAWFUL TO YOU.”’ 

Provided he bea person acquainted with 
the form of invocation, whether man or 
woman, infant or idtot.—-Tue Zabbah is 
lawful provided the slayer be acquainted 
with the form of the Tasmeea, or invocation 
in the name of Gop, the nature of Zabbah, 
and the method of cutting the veins of the 
animal; and it signifies not whether the 
person be a man ora woman, an infant or 
an idiot, a circumcised person or an uncir- 
cumcised. 

It cannot be performed bya Magian.—AN 
animal slain bya Magian is unlawful; be- 
cause the Prophet has said. ‘‘Ye may deal 
with them as wellas with Kiraspees; but ye 
must not marry their women, nor eat of 
animals slain by them ; ’’—and also, because 
a Magian is a polytheist, and does not ac- 
knowledge the unity of Gop. 

An apostate—Tue Zabbah performed by 
an apostate is unlawful ; because he is not 
permitted to continue in the faith to which 
he has turned, but must rather suffer death. 
—It is otherwise with respect to a Kitabee ; 
for if he change his religion, he is permitted 
(according to our doctors) to continue in that 
which he has adopted; and the law will still 
consider him, with respect to Zabbah, in the 
same light as the people of that faith which 
he has embraced. 

Ov an tdolater.—Tue Zassau of an idola- 
ter is unlawful ; because he does not believe 
in the Prophets. 

Games slain in any place bya Mohrim is 
unlawful, or slain by any other person in 
holy ground —Any species of game slain by 
a Mohrim®* is unlawful, although it be not 
slain within the holy territory :f—and in the 
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® The appellation given toa pilgrim dur- 
ing his residence at Mecca—It is also applied 
to any person who; having resolved to under- 
take a pilgrimage, lays himsclf under parti- 
cular restrictions. 

ft Arab. Arzal haram : the territory in the 
neighbourhood of Mecca, where no animal 
of the game species is ever put to death. 
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game minner, any game slain in the holy 
territory is unlawful, although the slayer 
be not a Mohrim. It is otherwise where 
a Mohrim or any other person, slays an 
animal ‘hit isnot game either in the holy 
territory “rin anyother place; for this 1s 
sanctioned by the Law, because tlhe holy 
territory affords no protection to goats, and 
the slaying of goats by a Mohrim 18 not 
prohibited. 

Rules with respect to the Tasmeea or in- 
vocation.—Ir th slayer wilfully omit the 
Tasmeea, or invocation ‘in the name of 
Gop,’’ the animai* is carrion, and must not 


be eaten. If, however, he omit the invo- 
cation through forgetfulness, it is lawful. 
in either case.—Malik, on the _ contrary, 


maintains that itis unlawful in both; and 
that Mussulmans and Kitabees are considered 
as the same, with respect to the omission of 
the invocation. The same difference is to be 
found in the opinions of our doctors concern- 
ing a man omitting the invocation on letting 
loose a hound or flying a hawk at game, or 
when he shoots his arrow. The opinion of 
Shafei, in this particular, is opposite to that 
of all our sages ; for, previous to his time, it 
was the universally allowed opinion, that an 
animal slain under a wilful omission of the 
invocation was unlawful; the only point on 
which they differed being respecting the 
omission of it from forgetfulness. The sect 
of Abdoola Ibn Omar were of opinion that an 
animal slain under an omission of the invo- 
cation from forgetfulness is also unlawful ; 
whilst, on the contrary, the sects of Alee and 
Ibn Abbas deemed it lawful, but not under 
an omission made wilfully.—Hence Aboo 
Yoosaf and the other Haneefite doctors have 
declared an animal slain under a wilful omis- 
sion of the invocation to be utterly unlawful : 
and that the Kazee cannot authorize the sale 
of meat so killed, it being contrary to the cur- 
rent opinions of all our doctors. The argu- 
ments of Shafei on this point are twofold. 
First, the Prophet has said, ‘Let Mussut- 
MANS slay in the name of Gop, whether they 
mention it with their tongues or not,’’— 
SECONDLY, If the invocation were essential 
to the legality of the animal, it could never 
be remitted ona plea of forgetfulness, any 
more that the purification essential to prayer. 
—Besides, admitting the invocation to be 
essential, still the Mussulman faith isa sub- 
stitute for it, in the same manner as in a 
case of omission through forgetfulness. The 
arguments of our doctors, on the other hand, 
are twofold. First, Gop has said, in the 
Koran, '' EAT NOT ANY THING OVER WHICH 
THE NAME OF GOD HAS NOT BEEN MENTION- 
zgp.''—SECONDLY, it is the universal opinion, 
as has been already remarked.—Szconp ty, 
the Prophet has said, regarding Addee the 
son of Hatim, ‘‘When thou hast let loose 


~ Arab. Zabeeha, meaning (literally) the 
creature slain . 
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struction of ©! we of te Koran, which 
we have quote «  e, it aot being particu 
larly exoresses h rein thatthe wilful omis- 
sion isunlawfi and the omission from for- 
getfulness lawfu'. But the answer which 
we give to this arguinent is that the passage 
plainly alludes toan animal with respect to 
which the invocation has been wilfully 
omitted, the latter being here different from 
the spirit of the text, for if the spirit were 
according to the latter ; the companions of the 
Prophet (who hold the first rank in point of 
authority) would doubtless have drawn argu- 
ments from it, and the difference of opinion 
that is to be found amongst them would not 
have existed. The answer to Shafei is, that 
the analogy which he establishes betwixt 
wilful omission and omission from forgetful- 
ness; isnot just: because he that forgets 
acts under necessity, and the Mussulman 
faith is admitted as a substitute in his behalf ; 
whereas he who wilfully omits acts under no 
necessity.—Wéith respect, moreover, to the 
saying of the Prophet quoted by Shafei, it 
evidently alludes to a case of omission 
through forgetfulness. 

In the first species of Zabbah, it must be 
pronounced whilst the animal’s throat is cut- 
ting ; and in the second species, upon shoot- 
ing the arrow, or letting loose the dog or hawk 
at the game —Ir is a condition of Ikhtiaree 
Zabbah, that the invocation be pronounced 
over the animal atthe time of slaying it — 
whereas, in the case of Zabbah Iztiraree (or 
of aman slaying an animal in hunting), the 
condition is that the invocation be _ pro- 
nounced at the time of letting loose the hound 
or hawk, or shooting the arrow, which is 
termed an invocation over the instrument. 
Th: reason of this distinction is, that in the 
first case the power of the man extends to the 
slaying ; whereas in the second it is confined 
to the act of letting loose the hound or hawk, 
or of shooting the arrow, and does not ex- 
tend to their reaching the animal; where- 
fore the invocation must be pronouced at 
the instant of such act, which is in the power 
of the man.—Hence if a man throw a goat 
on its side; with an intention of slaying it, 
and then pronounce the invocation, and 
afterwards let that goat loose, and then, 
without repeating the invocation, slay ano- 
ther, this is not admissible, and the meat is 
unlawful ; whereas ifa man shoot an arrow 
atan animal, and pronounce the invocation, 
and the arrow, instead of the one which he 
aimed at, hit another animal, it is lawful ;— 
and the same law holds in the case of letting 
loose a hound or hawk.—If the man, having 
thrown the animal on its side and pronounced 
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the 1: vocation, should ¢:st away the knife tr 

his hand andt.ke up another, and with it 
slay the animal, it is lawful ;—whereas if le 
pronounce the invocation over one arrow, 
and then take another and shoot the game 
with it, itis unlawful, the instrument over 
which the invocation was pronounced having 
been changed. 

Ir is abominable to add any other thing to 
the name of Gop at thetime of performing 
the Zabbah, such as if a men were to say 
‘* © Gop, accept this from me !’’—-This may 
occur in three different shapes; as first; 
where he says anything besides the name of 
Gon, without pausing between them, or 
making use of the conjunction ‘‘and,’’ as in 
the example cited above,—or, where he 
says, Bism Illah, Mohammed Rassool Illah, 
‘tin the name of Gop, Mohammad is His 
Prophet,’’ which would be abominable, but 
the meat would not be unlawful ;—secondly, 
where he says anything besidesthe name of 
Gop, without making a pause, but using the 
conjunction ; as if he were to say, ‘‘Bism 
Illah waIsm Falan,’’ ‘‘in the name of Gop 
and the name of another ;’’ or ‘‘Bism Illah 


wa Falan,’’ ‘‘in the name of Gop and 
another ;’’"—in either of which case the 
animal slain is unlawful; and, thirdly, 


where he says anything besides the name of 
Gop, separately, and by itself, either before 
or after the invocation, and the throwing 
down of the animal, which is of no con- 
sequence, and does not render the meat 
unlawful for it is related of the Prophet, 
that he said prayers immediately after per- 
forming Zabbah. 

Nothing must be said except the invocation 
—ItT isa condition of Zabbah that nothing 
but the invocation be said: that is, that no 
prayer or other matter be mentioned. If, 
therefore, a man, during the Zabbah, instead 
of ‘‘Bism Illah’’ (‘‘in the name of Gop’’), 
were to say, ‘* Illahoom agfar lee,’’ (‘‘O 
Gop, forgive me !’’) the animal slain is not 
lawful, as this isa prayer or entreaty. If, 
however, instead of ‘‘Bism IIlah,’’ he say 
‘‘Alhumdolillah’’ (‘‘praise be to Gop’’), or 
‘‘Subhanillah’’ (‘‘Gop is purest’’), and 
mean this as an invocation it is sufficient. 
But if he sneeze during the Zabbah, and 
exclaims ‘‘Alhumdolillah l’’ (‘‘praise be to 
Gop !’ ) it is not sufficient (according to the 
Rawayet-Saheeh), because the exclamation 
will then be considered as thanks, and not 
as the invocation. The method which has 
frequently rrevailed of saying ‘‘ Bism Illah 
or Illa'. Akbaro’’ (‘‘in the name of Gop, 
ai d Gop is the highest’), during the Zabbah, 
is copied from [bn Abbas. 

Proper method of sliying animals.—TuHeE 
place for slaying is betwixt the throat and 
the libba [the head of the _ breast-bone], 
because the blood freely issues from a wound 
given inthat place: the Zabbah, therefore, 
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when performed anywhere within that space, 


is lawful. 


Tue vessels which it is requisite to cut in 
Zabbah are four; namely, the Halkoom, or 
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windpipe ; the Mirree, or gullet: and the 
Wadijan, or two jugular veins.—This is 
founded on a saying of the Prophet. Ac- 
cording to Shafei it is sufficient if two of 
these vessels (namely, the windpipe and 
gullet) be cut. According to Malik, on the 
contrary, three of the four do not suffice, 
but it is requisite that they be all cut. 
According to Haneefa the animal is lawful 
where three of the four vessels are cut, 
whichever they may be. Aboo Yoosaf was 
also at first of this opinion ; but he after- 
wards declared it indispensably requisite 
that the windpipe and gullet should be cut, 
and one of the two blood-vessels : because 
as the effusion of the blood isthe design of 
cutting the blood-vessels, one of them may 
serve asa substitute for the other :—but as 
the gullet and windpipe, on the contrary, 
answer two different purposes (the one 
being the channel of food, and the other the 
channel of respiration), it is requisite there- 
fore that thev be both cut, the one being 
unfit to stand in the place of the other. 
The argument of Haneefa is that the 
majority represents the whole in many rules 
of the Law; and when three of the four 
vessels are cut, the majority is cut, and the 
object (which is the speedy effusion of the 
blood and deprivation of life) is effected, 
since upon three of the above-mentioned 
vessels being cut, the animal cannot remain 
alive. If, therefore, to avoid giving addi- 
tional pain, only three vessels be cut, it is 
sufficient.—It is otherwise where only two 
are cut; for as, in that case, a cutting of 
the majority, representing a cutting of the 
whole, does not exist, it follows that the 
animal so slain is not Jawful —Mohammed 
is of opinion that the greater part of each of 
the four vessels should be cut, because every 
one of them may be considered as a prin- 
cipal of itself, being separated from the 
rest. In the Jama Sagheer, also, he alleges 
that if one half of the windpipe, and one 
half of each of the blood-vessels, be cut, the 
animal is not lawful; but that ifthe greater 
part of the windpire, and the greater part of 
each of the blood-vessols be cut, previous to 
the death of the animal, it is lawful ;—and 
he has not made mention of any difference 
of opinion. 

It may be performed with nails, horns, or 
teeth (detached from theiy native place).—lIy 
a man slay an animal with nails, horns, or 
teeth it may be eaten without apprehension, 
provided the nails, horns, or teeth be de- 
tached from the place in which they grew. 
The act, however, is abominable,® because it 
introduces the use of human members, and 
further, because it is productive of too much 
pain to the animal, and we are directed to 
perform the Zabbah in such a manner as 
may be most easy to it. Shafei is of opinion 
that an animal slain inthe above manner is 


®* The force of thisterm is explained ina 
note a little farther on. 
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unlawful, and carrion ; because the Prophet 
has said, ‘‘the ZassAu is lawful when per- 
formed with any thing that can draw blood, 
or cut the vessels, excepting the teeth and 
the nails, which are the instruments of the 
ABYSSINIANS ;”* and also, because it is a 
thing not allowed by the Law any more than 
if the teeth or nails had been fixed in the 
place in which they grew. Our arguments, 
on the contrary, are that the Prophet has 
said, ‘Spill the blood with whatever thing it 
may please thee ;” and itis likewise related 
that he said, ‘‘Cut the vessels with what 
thing soever thou pleasest.’’ With respect 
to the saying quoted by Shafei, it alludes to 
nails and teeth fixed in their native place ; 
for it was a frequent custom amongst the 
Abyssinians to slay cattle in that manner. 
—Nails, moreover, when removed from their 
place, are instruments for cutting; and the 
object of Zabbah, namely, the effusion of 
the blood, may be accomplished with them, 
whence they are the same asa sharp iron or 
stone. But when they are in their place 
thev slay bv means of the force or weight 
applied to them, and the animal so slain 1s, 
in effect, strangled. 

Or with any sharp instrument —IT is 
lawful to slay with the kind of areed, with 
a sharp stone, and with every thing that is 
sharp and capable of cutting the vessels and 
drawing the blood excepting teeth and nails 
fixed in their native place. 

Precautions to be observed by the slayer.— 
Iris laydable in the slayer to sharpen his 
knife ; for the Prophet has said, ‘* Gop has 
enjoined us to be merciful to all; wherefore, 
when ye slay, let it be done in the most 
merciful manner ; and when ye perform the 
ZasBAn, let one of ye sharpen your knife 
and do it in the easiest manner for the 
animal. 

Ir is abominable first to throw the animal 
down onits side, and then to sharpen the 
knife ; for it is related that the Prophet once 
observing aman who had done so, said to 
him, *‘How many deaths do you intend that 
this animal should die?-—Why did you 
not sharpen your knife before you threw 
it down ?”’ 

Ir is abominable to let the knife reach the 
spinal marrow, or to cut off the head of the 
animal. The meat, however, in either of 
these cases is lawful. The reasons of the 
abomination in cutting into the spinal 
marrow are, First, because the Prophet has 
forbid this; and, SECONDLY, because it un- 
necessarily augments the pain of the animal, 
which is prohibited in our Law.—In short, 
everything which unnecessarily augments 
a pain of the animal Zabbah is abomin- 
able. 

Ir is abominable to seize an animal des- 
tined for slaughter by the feet, and drag it 
to the place appointed for slaying it. 


* The Abyssinians are held in great 
contemp! by the Mussulmans. 
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It is abominable to break the neck of the 
animal whilst it isin the struggles of death ; 
but wher the struggles are over it is not 
abominable to break the neck and strip off 
the skin, for then it is insensible to pain. 

The animal is lawful although it be 
wounded previous to cutting tts throat — 
Ir aman slay an animal by first cutting it 
inthe back of the neck, doing it, however, 
in such a manner as to cut the vessels whilst 
the animal is still alive, the meat is lawful, 
because the animal dies by Zabbah: but the 
act itself is abominable, as it unnecessarily 
augments the pain of the animal, being in 
effect the same as if he had first wounded 
the animal, and afterwards cut its vessels. 
If, on the contrary, the animal die previous 
to the cutting of the vessels, the meat is not 
lawful, because in this case the animal dies 
before the Zabbah has taken place. 

All tame animals must be slain by cutting 
the throat ; and wild animals by chasing or 
shooting them —In the case of all animals 
attached to man, and which do not fly from 
him, the Zabnah 1s performed by cutting the 
vessels :—but in the case of those which 
have become w ld, and fly from him, the 
Zabbah is performeu by chasing and wound- 
ing them: because where the Zabbah Ikh- 
tiaree, or Zabbah of choice, is impracticable, 
there is occasiin for the Zabbah Iztiraree, 
or Zabbah of necessity ; and there is such 
an impracticability regarding the latter class 
of animals, but not regarding the former. 
The Zabbah Iztiraree is also lawful regard- 
ing an animal which has fallen into a well, 
provided the other sort of Zabbah be im- 
practicable.—Malik maintains that the meat 
is unlawful in both the foregoing cases,~ 
that is, in the case ofa wild animal, and of 
one which falls into a well,—because such 
instances are rare. We, again, say that as 
the impracticability of the Zabbah Ikhtiaree 
(which is allowed tobe a valid argument), 
exists in both these cases, it follows that the 
substitute, namely, Zabbah Iztiraree, may 
be adopted: noris what he observes (that 
‘such instances are rare’’) admitted: on 
the contrary, they very frequently happen. 
In Kadooree, moreover it is expressly said 
that it is lawful to use the Iztiraree Zabbah 
towards all animals that fly from man ;— 
and it is reported, from Mohammed, that if 
a goat become wild inthe plains, the Izti- 
raree Zabbah is lawful with respect to it; 
but if it become wild inthe city, the Izti- 
rarce Zabbah is not lawful, because in the 
city it may be caught, and consequently the 
Ikhtiaree Zabbah is not impracticable. With 
respect to cows and camels; however, the 
city and plains are alike; because these 
animals attack, with their horns or their teeth, 
any person that attempts to catch them; 
whence it is impossible to catch them, even 
though it be inthe midst of the city that 
they have become wild; andthe Ikhtiaree 
Zabbah is therefore impracticable. When, 
also, these animals attack a man, they are 
considered as wild, provided it be not in his 
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them should attack a man, and he with an 
intention of Zabbah kill it, the flesh of it 
may be eaten lawfu!ly. 

Camels must be sluin by Nahr, rather than 
by Zabbah —THE most eligible method of 
slaying a camel is by Nahr, that is, spearing 
it in the hollow of the throat, near the 
breastebone, because this is agreeable to the 
Sonna, and also because in that part of the 
throat the vessels of a camel are combined. 
it is also lawful to slay it by Zabbah, 
although this be considered as abominable, 
since it ditfers from the Sonna. 
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to goats and oxen, it is most eligible to slay ' 
them by Zabbah, as being agreeable to the : 


Soona, and also because the vessels of a 
goat are assembled together in the upper 
part of the throat :—but they may also be 
speared like a camel, although this method 
be not approved, as being contrary to the 
Sonna. 

The fetus of a slain animal is not lawful. 
Ir a person, having slain a camel or cow, 
should find a dead fetus in the womb, such 
fetus is unlawful, whether it be covered 
with hair or not. This is the opinion of 
Hancefa; and it has been adopted by Ziffer 
and Hasan bin Zeeyad. The two disciples 
Maintain that if the fetus be complete in its 
form, it 1s lawful, (and Shafei concurs with 
them in this opinion) ; because the Prophet 
has ordained the Zabbah of a fetus to be 
the Zabbah of the mother ; that is to say, 
the Zabbah of the mother answers for that 
of the fetus likewise Besides, the fetus is, 
in reality, a constituent part of the mother, 
as it is jomed to her until separated by a 
pair of scissors or knife subsists on the 
same food, and lives by the same breath ; — 
and it is likewise considered as such in law. 
insomuch that it 1s inclucled in the sale of 
the mother, and is rendered free by the 
emancipation of the mother. The fetus, 
therefore, being a constituent part of the 
mother, it follows that the Zabbah of the 
mother serves also for it, when a separate 
Zabbah is impracticable, in the same manner 
as a wound 1n the case of game serves asa 
substitute for Zabhah. Hanceefa, on the 
other hand, argues that a foctus if complete 
with respect to life; that 1s to say, that it 
has a separate existence, inasmuch as it may 
surive after the death of the mother, 
whence it is that aseparate Zabbah is ne- 
cessary, in case of its being alive. More- 
over, if a person destroy a fwetus he is 
subject to a pecuniary penalty ; and the 
owner of itmay emancipate it alone, with- 
out including the nother. It is also lawful 
to bequeath it in legacy, orto leave a legacy 
to it. Besides, the object of Zabbah is to 
separate the blood from the flesh ; an object 
which cannot be accomplished, in the case of 
a fetus, by the Zabbah of the mother alone. 
It is otherwise with respect to wounding 
game, as in that case the blood is separated 
from the flesh, and though it be in an im- 
perfect manner, yet as any other mode is 
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practicable, it is therefore considered as 
aabbah. A foetus, moreover, is inclujed in 
the sale of the mother, because the sale 
would otherwise be invalid, and from this 
necessity itis included. And it is Inkewise 
rendered free by the manumission of the 
mother, in order that a bond-infant may 
not be born fron: a freed-woman. 


Section 


Of the Things which mav lawfully be eaten, 
and of those which may not. 


All beasts and birds of prey are unlawful. 
—ALL quadrupeds that seize their prey with 
their teeth, and all birds which seize it with 
their talons, are unlawful, the Prophet hav- 
ing prohibited mankind from eating them.— 
The reason of this prohibition is because 
MAN is held particularly dear, and it is to 
guard him, lest by eating of these animals 
their bad qualities might be communicated 
to him, and effect his disposition. 

Hyenas ani toxes, being both included 
under the class of animals of prey, are both 
unlawful.—(Skafe: maintains that they are 
both lawful.)—Elephants and weasels are 
also accounted animals of prey:® and peli- 
cans anid kites are abominable, because they 
devour dead bo dies. 

Rocks are neuter : but carrion crows and 
ravens are unlawful.—Maezpies, the cracoe 
dile, otter. all insects, and the ass and mule 
are unlawful:—CrRows’ which _ feed 
on grain [rooks] are neuter :tbhut the crow 
of the wilderness [the carrion crow ] and the 
raven, are not lawful.—Accerding to Haneefa 
the magpie is neuter, like poultry , although 
it be said (upon the authoritv of Aboo 
Yoosaf) that it 1s abominated, because it 
frequently eats dead bodies.—The crocodile 
and the otter, wasp:, and in general all in- 
sects. are abominated. The ass and the mle 
are unlawful, because they are prohibited 
by the Prophet.—The flesh of horses is he'd 
in abomination by Hanecfa and Malik. Ac- 
cording tothe two disciples and Shafei it is 
neuter: for itis mentioned in the Hadees 
Joabir that the Prophet permitted it; and 
soine are of opinion that the milk of mares 
is also neuter. 

Hares are neuter.—According to Haneefa, 
the flesh of hares is neuter, because the Pro- 
phet eat it, and commanded his companions 
to cat of it. 
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* Arab. Zoo-Nab; meaning, literally, 
creatures which have canine teeth. The 
elephant (although certainly not a beast of 
prey) is perhaps classed with those, because 
of his tusks. 

+ It is here proper to remark that, in the 
Mussulman law, there are four gradations 
from legality to illegality I. Hilal, or posi- 
tively lawful. II, Mobah, or neuter (that 
is, indifferent, and which may either be pur- 
sued or avoided). III. Makrooh or abo- 
minable (that is, reprobated, but which is 
nevertheless Jawful). IV. Hiram, or posie 
tively unlawful (that is, prohibited), 
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Tue flesh and skin of all unlawful ani nals 
become pure after they have been killed 
according to the laws of Zabbah, excepting 
only men and hogs.—According to Shafei 
they do not become pure. 

No aquatic animal is lawful except fish. 
—No animal that lives in water is lawful 
except fish. Malik and and number of other 
learned men are of opinion that all water 
animals are lawful, others again say that 
sea-dogs, sea-hogs, and mair-men, are un- 
lawful. 

Fish which perish of themselves are not 
lawful,—Fisues which, dying of themselves, 
float upon the surface of the water, are 
abominated. According to Shafei and Malik 
they are neuter. The rule observed amongst 
our sect is this.—Fishes which are killed by 
any accident are lawful, like those which 
are caught ; whilst, on the contrary, such as 
die of themselves without any accident are 
unlawful, like those which are found floating 
on the surface of the water. There are, 
however, different opinions regarding such 
as die of extreme heat or cold, Fishes and 
locusts are lawful without being killed by 


Zabbah 
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BOOK NLIIE. 


OF UZHEEA, OR SACRIFICE 


Sacrifice must be performed at the Yd. 
Kirban—It is the duty of every free 
Mussulman, arrived at the age of maturity 
to offer a sacrifice on the Yd Kirban, or 
festival of the sacrifice,® provided he be then 

ossessed of a Nisab,t and be nota _ traveller. 
his js the opinion of Haneefa, Mohammed, 
Ziffer and Hasan; and likewise that of 
Aboo Yoosaf, according to one tradition, and 
also in the opinion of Shafei, sacrifice is not 
an indispensable duty, but only laudable. 
Tahavee reports that in the opinion of 
Haneefa it is indispensable ; whilst the two 
disciples hold it to be in a ‘trong degree 
laudable. 

It 1s incumbent on a man, for himself, and 
for his infant children —-Tue offering of a 
sacrifice is incumbent ona man on account 
of himself, and on account of his infant 
child. This is the opinion of Hancefa in 
one tradition. In another (which 1s recorded 
inthe Zahir Zawayet) he has said that it is 
not incumbent ona man to offera sacrifice 
for his child. —In fact, according to Haneefa 
and Aboo Yoosaf,a father or guardian are 
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® This festival happens on the tenth of 
Zee-hidja, and was instituted in commemo- 
ration of Abraham having offered up his 
son Ishmael asa sacrifice to Gop, in conse- 
quence of a vision he had.—(See Sales’s 
Koran, Vol, II. p. 312.) 

+ For the amount of Nisab, see Vel. I. p. 
1 to 6. 
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to offer a sacrifice at the expense of the 
child, where he is possessed of property), 
eating what parts of it are eatable, and 
selling the remaining parts that are valuable 
in their subsrance) such as the skin, &c. 
Mohammed, Ziffer, and Shafei, have said 
that a father is to sacrifice on account of his 
childat his ownexpense, and not at that of 
the child. 

The victim for one person isa gout; anid 
for any number from one tu seven, ua cow or 
camel.—Tne sacrifice established for one 
person isa goat;and that for seven, a cow 
ora camel.—Ir a cow be sacrihced for any 
number of people fewer than seven, it is 
lawful; but it is otherwise if sacrificed on 
account of eight. If, also, in an association 
of seven people, the contribution of any one 
of them should be less than a seventh share, 
the sacrifice is not valid on the part of any. 

An aniinal held in iomnt pronerty may be 
jointly offered in -acrifice.—lF a camel that 


' ig jointly and in an equal degree the property 
' of twomen, should be sacrified by them on 
' their own account, it is lawful, according to 


the most authentic traditions :—and in this 
case they must divide the flesh by—weight, 
as flesh in an article of weight. If, on the 
contrary, they distributeit from conjectural 
estimation, it isnot lawful; unless thevadd 
toeach share of the flesh part of the head, 
neck, ancl joints 


Others mav be admitted toa share in an 


animal purchased for sacrifice--Ir a person 
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purchase acow, with an intent to sacrifice 
it on his own account, and he afterwards 
admit six others to an association with him 
in the sacrifice, itis lawful.—It, is however 
most acviseable that h2 associate with the 
others at the time of purchase, in order that 
the sacrifice may be valid in the opinion of 
all our doctors: as otherwise there is a 
difference of opinion.—It is related, fron 
Haneefa, that it is abominable to admit 
others to share in a sacrifice after purchastn 
the animal; for, as the purchase was made 
with a view to devotion, the sale of it ts 
therefore an abomination. 

{tis not incumbent on the poor or travellers 
—SaCRIFICE is not incumbent on either a 
poor man or a traveller ; for Aboo Uickir and 
Omar Farook did not offer the sacrifice of the 
Yd during their travels : and it is, more- 
over, related that Alee said, ‘‘ncither the 


' prayers of Friday, nor the sacrific2 of the 


' occasional prayers 
' beyin after break of day. 


Yd are incumbent on travellers.’’ 

The time of performing it.—Tue time of 
the otfering is onthe morning of the day of 
the festival, but it is not lawful for the 
inhabitants of a city to begin the sacrifice 
until their priest shall have tinished the 
Villagers, however, may 
The place, in 


fact, must regulate the time. Thus, where 


_ the place of celebration is in the country, 
_andthe performers of it reside inthe city, 


: otherwise, it must be 


it is lawful to begin in the morning: but if 
deferred until the 
prayers be ended 
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Ir the victim be slain after the prayers of 
the mosque, and prior to those offered at the 
place of sacrifice, itis lawful; as is likewise 
the reverse of this. 

SacriFice is lawful during three days,— 
that is, on the day of the festival, and on the 
twoensuing days Shafei is of opinion, that 
it is lawful on the three ensuing days. The 
sacrifice of the day of the festival is, how- 
ever, far superior to any of the others. It 
is also lawful to sacrifice on the nights of 
those days, although it be considered as 
abominable.—Moreover, the offering of 
sacrifices on these days is more laudable 
than the custom of omitting them, and after- 
wards bestowing an adequate sum upon the 
poor. 

If the sacrifice be delayed beyond the 
proper time, the victim be bestowed in 
charity.—I¢ a person neglect the perfor- 
mance of the sacrifice during the stated days, 
and have previously determined upon the 
offering of any particular goat, for instance ; 
or, being poor, have purchased a goat fer 
that purpose ;—in either of these cases it 
igincumbent on him to bestow it alive in 
charity. But, if he be rich, it 1s in that 
case incumbent on him to bestow, in charity, 
asum adequate tothe price, whether he has 
purchased a goat with an intent to sacrifice 
it, Or not. 

The sacriice of a blemished animal is nut 
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admitted.—Itr 1s not lawful to sacrifice ani- ° 


mals that are blemished,—such as those that 
are blind, or lame, or so lean as to have no 
marrow in their bones, or having a great 
part of their ears or tail cut off. Such, how- 
ever, as have a great part of their ears or 
tail remaining may lawfully be sacrificed.— 
Concerning the determination of a great part 
of any member, there are indeed various 
Opinions reported from Haneefa.—In some 
animals he has determined it to be the third ; 
in others more than the third ; and in others, 
again, only the fourth.—In the opinion of 
the two disciples. if more than the half 
should remain, the sacrifice is valid; and 
this opinion has been adopted by the learned 
Aboo Lays. 

Buta trifling blemish does not vender it 
exceptionable.—Ir an animal have lost the 
third of its tail, or the third of its ear, or 
eyesight, it may be lawfully sacrificed :— 
but if, in either of these cases. it should 
have lost more than a third, the offering of 
itis not lawful. The rule which our doc- 
tors have laid down to discover in what de- 
gree the eyesight is impaired, is as follows. 
The animal must first be deprived of its 
food fora day or two, that it may be ren- 
dered hungry ; and having then covered the 
eye that is impaired, food must be gradually 
brought towards it, from a distance, until it 
indicate, bysome emotion, that it has dis- 
covered it.—Having marked the particular 
spot at which it observed the food, and un- 
covered the weak eye, the perfect eye must 
then be bound, and the same process carried 
on, until it indicate that it has observed it 
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with the defective eye. If then the partie 
cular distance from those parts to where the 
animal stood be measured. it may be known, 
from the proportion they bear to each other, 
in what degree the sight is impaired. 

An animal wanting a horn, or mad, or 
castrated, may be sacrificed.—IF a person 
sacrifice an animal without a horn, it is law- 
ful ;—and so likewise where the horn is 
broken, or where the animal is mad or cas- 
trated.—Many, however, have said, that it 
is nut lawful to sacrifice a mad animal, un- 
less it eat food , in the same manner as it is 
not lawful to sacrifice a Gureeen {the off- 
spring of a wolf and «aoat)] unless it be fat. 
With regard to animals that want teeth, it 
1s reported! from Aboo Yoosaf that they may 
be lawfully sacrificed, provided they be able 
to chew.—or (according tu another report) 
provided the greatest of their teeth be re- 
maining. Animals, however, that are born 
without an ear cannot lawfully be sacrificed. 
What 18 here said respects such blemishes 
as may have existed in the animal previous 
to the purchase of it : forifit be perfect at 
the time of purchase, and afterwards con- 
tract such a blemish as to render the sacri- 
fice of it unlawful, and the proprietor be 
rich, itis in that case incumbent on him to 
sacrihce another; whereas, if he be poor, he 
may lawfully sacrifice the same. ‘The reason 
of thisis, that as an offering 1s incumbent 
ona rich man originally, and not on account 
of his purchase, the animal, therefore, which 
he buys is not particularly set aside for the 
offering ; whereas, on the contrary, an offer- 
ing not being incumbent on a poor man, 
except when he purchases an animal with 
that intent, the animal so purc'ased is there- 
fore particularly destined for the purpose : 
—and accordingly, our doctors hold that if 
an animal, purchased with a view toa be 
offered, should die, it is incumbent on the 
proprietor, if he be rich, to substitute an- 
other, but not if he be poor ;—or, if the 
animal be either lost or stolen, and the pur- 
chaser, having bought another, should then 
recover the first, in >uch case it is incumbent 
on the proprietor, it he be rich, to ascritice 
one of them, whether it be the first bought 
or the second ; but if he be poor, he is under 
an obligation to sacrifice both. 

Any accident befalling the victim at the 
time of slaying it does not invalidate the 
sacrifice—Ir it should happen that the goat, 
having been turned over in order that the 
sacrifice might be performed, inthe struggle 
breaks one of its legs, in that case, provided 
the sacrifice be immediately made it is law- 
fuland sufficient. So also, it is lawful, if 
the animal, in that situation, having re- 
ceived any hurt, should run away, and 
having been immediately and without delay 
taken, should then be sacrificed. Moham- 
med has likewise judged the sacrifice lawful, 
if, in this case, the animal should not be 
retaken until after some delay ;—in oppoai- 
tion to the opinion of Aboo Yoosaf. 

Goats, camels, and cows alone are lawful 
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for it is not recorded that the 
Prophet or any of his companions ever 
sacrificed others. Buffaloes, however, are 
lawful, as being of the species of a cow. 
Every ‘animal of a mixed breed, moreover, 
is considered as of the same species with 
the mother. 

Age at which an animal 1s ft for sacrifice. 
Tue sacritice is lawful of any animal of 
the three species above mentioned, although 
it be only a Soonee :* but not if vounger; 
excepting, however, a sheep, which mav be 
sacrificed when a Judday, or so voung as to 
have no teeth ; andin this case our cloctors 
have made it a condition that the sheep be 
of large stature, insomuch as to have the 
appearance ofa Soonee ata little distance 
The period of Juddy in sheep (according 
to our doctors) 18 at the expiration of six 
months, and the commencement of the 
seventh The time of Soonee in goats or 
sheep is at the age of one vear , in cows, at 
the age of two; and in camels at the age of 
five years 

[f one of seven joint sacrificers die, the 
consent of his heirs is requisite to the sacri- 
fice.—IF seven persons purchase a cow for 
sacrifice, and one of them afterwards die, 
and his heirs desire the other six to sacrifice 
a cow on account of themselves, and on 
account of the dead, it is lawful ;—whereas 
1f they sacrifice it without the consent of the 
heire it is not lawful. 

Iv a Christian, or any person whose object 
1s the flesh, and not the sacrifice, be a sharer 
with six ethers, the sacrifice 1s not luwful on 
the part of any 

Rules with respect to the disposal of the 
flesh, &c, of the victim.—It is lawful fora 
person, who offers asacrifice, either to eat 
the fiesh, or to bestow it on whomsvever he 
please, whether rich or poor; and he may 
also Jay it up in store. 

Ir is most advisable that the third part 
of the flesh of a sacrifice be bestowed in 
charity. 

Ir is lawful either to bestow the skin of a 
sacrifice in charity, or to make any utensil 
of it, such as a bucket, sieve, or the like. It 
is likewise Jawful to barter it for any un- 
consumable article that yields profit in its 
substance ;—but it it not allowable to barter 
it for any thing consumable, as vinegar, and 
such like. Flesh in these respects, is con- 
sidered in the same light as the skin, ac 
cording to the most authentic traditions 

Ir the flesh ofa sacrifice be sold along 
with the skin of it for money, or tor any 
thing that is not prc fitable but in consump- 
tion, itis incumbent on the seller to devote 
the price to the poor ; and the sale is valid. 

Ir is not lawful to give a part of the 
sacrifice in payment to the butcher. 


ee 


or a goat ; 
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*The sheep and the cet are held | to be of 
the same species. 


' presence.—IT 1s most 


‘mistake must 


performed ; but not after the sacrifice. 
the same manner, it 1s abominable to milk 
the victim and sell the milk. 

It must be slain by the sacrificer, or in his 
advisable that the 
persons who offers the sacrifice should him- 
self perform it, provided he be well ac- 
quainted with the method ; but ifhe should 
not be expert at it, it is then advisable that 
he take the assistance of another, and be 
present at the operation. 

A Kitabee may be emploved t< slay it, but 
nota Maptan.—Itr 1s abominable to cominit 
the slaying of the victim to a Kitabee. If, 
however, a person order a Kitabee to slay his 
victim, itis lawful. It is otherwise where a 
person orders a Magian, or worshipper of 
fire, toslav his victim, for thisis tnadmis- 
sible. 

Pwo persons slaving each other's victim by 
make a mutual compensation. 
—IF two persons commit a mistake, each 
slaying the offering of the other, it is law- 
ful ; and no compensation is on that account 
due from either. If, alsu, having erred in 
this manner, they shuuld eat the flesh, and 
then discover the mistake, in this case itis 
requesite that they sanctify the act ofeach 
other, and sacrifice isthen fulfilled If, on 
the contarary, they refuse to do so, and 
dispute the matter, each is in that case 
entitled to take a compensation for the value 
of the flesh of his offering from the other 
and must then bestow such compensation a1 
alms, asit is a return for the flesh of his 


offering: and the same rule also obtains 
where a ait destrovs the flesh of the 
offering of another. 


Case of sacrifice of an usurped animal. - 
IF a person usurp agoat and sacrifice it, he 
ts in that case bound to compensate for its 
value, and his offering is thereby :endered 
valid ; because upon paying the compensation 
he 1s held to have been proprietor of the 
goat from the time of his having usurped it. 
It is otherwise where a person sacrifices a 
goat committed to him as a deposit ; for this 
isnot valid; because he is obliged to com- 
pensate for it (nct on account of the animal, 
but) on account of the sacrifice, and hence 
his property in it is not established until 
ufter he has sacrificed it 
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BOOK XLIV 
OF KIRAHEEAT OR ABOMINATIONS 
Difference of opinions concerning the 


extent of the term Makrooh.—The author of 
the Hedaya remarks that our doctors have 
disagreed concerning the extent in which 
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the term Makrooh* is to he received — 
Mohammed was of opinion that every thing 
Makrooh is unlawful; but as he could not 
draw any convincing argument from the 
sacred writings in favour of this opinion, he 
renounced the general application of un- 
lawfulness, with respect to such articles, and 
classed them under the particular description 
of Makrooh, or abominable. It is recorded, 
on the other hand, from Haneefa and Ahoo 
Yoosaf, that Makrooh applies toany thing 
which, in its qualities, nearly approaches to 
unlawful, without being actually so.—This 
article is comprehended under a variety of 
heads or sections- 


Section I. 
Of Eating and Drinking 


It is abominable to eat the flesh or to drink 
the milk of anass, orto take the urine of a 
camel, unless medicinally.—Haneera has 
said that the flesh and milk ofan ass, and 
the urine or acamel are abominable.—Ac- 
cording to Aboo Yoosaf the urine of a camel 
may be taken as a medicine; but with 
respect to milk, it isa secretion from the 
blood, and is therefore subject to the same 
rule with the flesh of the animal from which 
it 1s produced. 

Or to use vessels of gold or silver.—IT is 
not allowable, either to men or women, to 
use a vessel of gold or silver in eating, 
drinking. or in keeping perfumes; because 
the Prophet has said, with respect to any 
person who drinks out of a vessel of silver 
or gold, that ‘’the fire of hell shall enter 
into his belly:’’ and it is also related, that 
a person having brought water for Aboo 
Hareefa in a silver vessel, he refused to 
drink, decliring that the Prophet had pro- 
hibited him from drinking out of such a 
vessel. The prohibition, therefore, being 
established with respect to drinking, it 
follows that the rule extends to the using of 
oils, and similar articles, that being in effect 
the same with drinking, sincein both cases 
the use ofa vessel of gold or silver is in- 
duced,-—-whence it is that the use of a 
golden or silver spoon is abominable. as also 
the use of a silver or golden bodkin for 
drawing antimony along the eyelids, or of 
boxes for holding antimony, or any other 
thing, made of those metals. 

It is allowable to use vesselsof lead, glass. 
crystal, or agate.—-Tne use of vessels o 
lead, glass, crystal, and agate, is permitted. 
Shafei maintains that those are abominable, 
because they resemble gold or silver in point 
of splendour. 

Or to drink out of vessels, or ride upon a 
saddle, or sit upon a chair or sofa, ornamented 
with gold or silver.—Ir is allowable, accord- 
ing to Haneefa, to drink out of a wooden 


® Makrooh is the participle passive of 
Kuriha, to abominate; this word is fre- 
quently takenin a milder sence; and may 
relate to any thing improper or unbecoming. 
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vessel ornamented with silver, provided the 
particular part to which the lip is applied be 
void of it. In the same manner, also, it is 
permitted to ride upon a saddle interwoven 
with silver, provided the space allotted for 
the seat be plain; and this rule likewise 
holds with reepect toacouch or sofa. —Ac- 
cording to Aboo Yoosaf, onthe contrary, all 
those are abominable.—From Mohammed 
there are twotraditions on this point; one 
corresponding with the opinion of Haneefa, 
and the other with that of Aboo Yoosaf, 
After the same manner they have disagreed 
concerning the use of a vessel or chair 
adorned both with gold and silver; con- 
cerning swords mosques, frames of glasses, 
and books, when they are ornamented either 
with gold or silver; and also concerning 
stirrups, bridles, or cruppers of that de- 
scription.—These differences of opinion, 
however, exist only where the gold and 
silver isso applied, in any of these cases, 
that it is to be separated only by means of 
some difficult process; but the gilding of 
things, either with gold or silver, in such a 
manner asto require art to separate it, is 
unanimously allowed.---The argument of the 
two disciples is that the use of one part of a 
vessel includes the use of the whole ; where- 
fore they hold it equally abominable as if 
the part applied to use were like vise of gold 
or silver. Haneefa, on the other hand, 
argues that ornaments of gold or silver, 
when not applied to use, are merely appen- 
dages, and therefore not to be regarded; 
whence the use of the article is allowable, in 
the same manner as wearing a garment 
which is trimmed with slik, ora ring which 
haa a piece of gold set in it. 


The information of an infidel may be 
credited with regard to the lawfulness of 
any particular food.—Ir a person send his 


servant, or a hireling, being a Magian, to 
purchase meat, and he purchase meat ac- 
cordingly, and acquaint his master that he 
had bought it from a Jew, a Christian, ora 
Mussulman, it is lawful for him [the master] 
to eat the food so purchased: because the 
word of an infidel is creditable in all matters 
of atemporal nature, as he is presumed to 
be possessed of reason, and falsehood is 
prohibited in his religion: besides, there is 
a necessity for believing his assertion in 
temporal concerns, from their frequent oc- 
currence. If, on the contrary, the servant 
inform his master, that ‘‘ he’ purchased the 
meat from an infidel who is not a scripturist, 
and it wasslain by one who was neither a 
Scripturist nora Mussulman,”’ itis in that 
case unlawful for the master to eat the flesh 
so purchased ; foras the word ofan infidel 
is credited with respect to the legality of 
meat, it is credited with respect to the ille- 
gality, in a superior degree. 

A present may be accepted by the hands of 
a slaveor aninfant.—lr aslave, either male 
or female, or an infant, should carry some- 
thing toa person, saying, ‘‘such an one has 
sent this to you asa present,’ in that case 
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the person may justly credit the information, | 


asit isa frequent custom to send presents 
by such messengers. In the same manner, 
if either of these should intimate to a slave 
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unknown character may be believed in 
matters of a spiritual nature 
The word of an upright persen, whether 


_ freeman or slave, maybe taken in. spiritual 


that his master had given him a licence to, 


trade, he is allowed, accordingly, to accept 
of it; because it is perhaps impossible for 
them to bring witnesses to attest the inten- 


tion of the master, whence, if there word | 


were not credited, it would occasion an 


obstruction to business, and an unnecessary | 


restraint amongst mankind.—It 
in the Jama Sagheer, that where a slave girl 
comes to a person and says, ‘‘my master has 
sent me as a present to you,” it is lawful for 
that person to accept of her. 

The word of a reprobate may be takenin 


is_ related, - 


all temporal concerns, but not in spiritual , 


matters.—IN all temporal concerns the word 
of a reprobate* may be raken; but in 
matters of a spiritual nature the word of an 
upright man only is to be credited. The 


an upright Mussulman, 


reason of this distinction is, that affairs ofa . 


temporal nature are of frequent occurrence 
amongst every sect of men ; whence if, in the 
transaction of them, anything more than 
maturity of age and sanity of intellect (such 
as integrity, &c.) were required, it would 


occasion a restriction in business; to obviate , 


which ; the word of one person, in such case, 
is creditable, whether that person be virtuous 
or dissolute, a Mussulman or an infidel, a 
man ora woman. Concerns of a spiritual 
nature, on the contrary, are not of such 
frequent occurrence : hence it is requisite 
thatin relation to thema greater caution be 
used. The word, therefore, of none but an 
upright Mussulman is admissible in spiritual 
matters ; because an unjust man lies under 
a suspicion of falsehood; and an infidel, as 
not following the Law himself, has no right 
of enforcing it upon others. The case is 
different with respect to temporal matters ; 
for an infidel is permitted to reside ina 
Mussulman terrirory purely on account of 
his temporal business, for which he would be 
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matters.—THE word ofa freeman or slave, 
whether male or female, is admitted in 
spiritual concerns, provided they be up- 
right; for, in consequence of integrity, 
veracity preponderates ; and this isa cause 
of belhef.—It isto be observed, that what 
was before related; of licensing a slave to 
trade, sending presents and messages, and 
the like, are of the class of temporal matters ; 
asis also the investing of another with the 
pover of agency.—Information, on the con- 
trary, concerning the impurity of water (for 
instance) isa matter of a spiritual nature. 
In this instance, therefore, if the former be 
the person who 
receives the information is at liberty; in 
performing his purification, to substitute 
sand for the water, in the manner of teyum- 
mim,f and must not perform it with the 
water —If, onthe contrary, the informer be 
a profligate, or of unknown character, it is 
incumbent on the person who receives the 
information to consider the matter delibe- 
rately ; when, provided he conclude the ine 
former to bea person of veracity, he must 
perform teyummim instead of ablution—(In 
this case, however, he should use the pre- 
caution of first pouring out a little of the 
water, and may then perform teyummim ; 
whereas, if the informer be of an upright 


: character, as there is in that case no suspicion 


ee 


| 


incapacitated if his word in temporal matters | 


were to be rejected. From this necessity, 
therefore, credit is given to it. 

And the same of a person of unknown 
character.—A person, also, whose character 
is unknown is considered in the same light 
as an unjust man or reprobate; and his 
word relative to matters of faith is in- 
admissible. It is. however, related in the 
Zahir Rawayet, that suspicion and probable 
conjecture are the grounds on which it is 
lawful to determine in this point ;—in other 
words, practice must accord with the con- 
jecture which appears most probable or best 
supported. There is also another tradition 
from Haneefa, that the word of a person of 


© Arab, Fasik, in opposition to Adil, a just 
os upright person.—The distinction between 
—_ terms has been fully explained else- 
where. 
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of falsehood; the pouring out the water by 
way of precaution, is entirely unnecessary.) 
—If, on the contrary, the result of his reflec- 
tion be that the information was false, he 
must perform ablution, but not teyummim 
with the water. This is what the law en- 
joins; butin this case also it isa requisite 
precaution that, after ablution ; he perform 
teyummim, as the judgment he has formed 
in this case is entirely from conjecture. It 
is also to be observed that legality and 
illegality are considered as of a spiritual 
nature where they affect not the property of 
any person. Where, on the contrary, the 
testimony of one upright person tends to 
injure the property of another, it is not in 
such case of any weight ;—as where, for 
instance, an upright person testifies that a 
certain person has married his own foster- 
sister ; in which case his testimony is not 
creditable, astending to hurt the property 
of the husband, inasmuch as he would be 
deprived of the effects of the woman, to 
which the marriage had entitled him ;—or 
where a person informs another, who had 
urchased a slave girl, that she is his own 
oster-sister, or that she is a free woman. 

It is laudable to accept aninvitation to a 
marriage-feast, notwithstanding any irre- 


ase oe a 


® Arab, Adil; in opposition to Fasik. 
+ For a further explanation of thie, se 
Vol. I. p. 103. 
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Bularities which may be practised there.—lrF 
a person be invited toa marriage-feast, and, 
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three or four fingers ina garment; and it 
is moreover related, that the Pr: phet wore 


upon going there, observe the company to be | a robe with an edging of silk to it, 


engaged in wanton amusement, or in singing, 
still it is laudable in him to sit down and 
partake of the entertainment; for the ac- 
ceptance of such invitation is strictly or- 
thodox, as the Prophet has said, ‘whosoever 
refuses an invitation is certainly not obedient 
to me.’’—He is not, therefore, to leave the 
entertainment on account of any irregularities 
committed by others; in the same manner 
as, at the ceremony of a funerel prayer, a 
person is not to absent himself, although 
peoole hired for the purpose of lamentation 
mav there be present.—If, however, he have 
power to prohibit these irregularities, it is 
incumbent on him to exert it : but if he 
possess not such power, he must then re- 
inain with patience.—This is where the 
person invited is not a Mooktidda,® or holy 
man: for, if such a person should be present 
and have it not in his power to restrain these 
irregularities, itis then incumbent on him 
to withdraw, as his presence in sucha place 
shows a_ relaxation of religion. If also, 
irregularities be committed during the time 
of eating, it is improper that any person 
should remain there, whether he be a Mook- 
tidda or not; Gop having prohibited us, in 
the Koran, from sitting in company with 
the wicked. All this proceeds on the sup- 
position of the invited person being actually 
present at the marriage-feast, before he is 
aware of those irregulaties. 

Unless those irregularities be known before- 
hand.—For if he be previously aware of 
such irregularities being practised, itis in- 
cumbent on him to stay away, whether he 
be a Mooktidda or otherwise. 


Section Il. 
Of Dress 


Women may dress in silk; but men must 
not ~A press of silk is not lawful “or men: 
but women are permitted towear it; for it 
is related by several of the companions of 
the Prophet, of whom was Alee in particular, 
that one day the Prophet appeared with a 
piece of silk in one hand, and of gold in the 
other, and said, ‘‘Both these are prohibited 
to the MEN of my tribe, but are lawful to the 
WOMEN.” 


Farther than what is merely ornamental. : 


A SMALL quantity of silk, such as_ three 
or four fingers breadth, used ssa fringe or 
border toa garment, or applied to any such 
purpose, is allowable ; because it is related 
that the Prophet prohibited the wearing of 
silk, excepting a shred of the breadth of 
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® Literally, an exemplary person, as being 
eminent for sanctity of character.—whence 
the term is applied to priests, or other ver- 
sons who exercise a holv office.—The Persians 
term such a persona Peishwa, or one who 
leada the way. ; 


~ 


A pillow of silk is allowable-—Accorp1nc ' 
to Haneefa, it is allowable to make a pillow 
of silk, and tosleep upon it. The two dis- 
ciples, on the contrary, hold this to be abom- 
inable ; and the same difference of opinion 
obtains concerning making curtains of silk, 
and hanging them upon doors- The arguments 
of the two disciples on this point are twofold. 
First, the use of silk in general is prescribed 
by the Prophet. Seconpty, the making of pil- 
lows and curtains of silkisa custom of the 
proud ; and the imitation of such is forbidden. 
—The argument of Haneefa, on the other 
hand, is that the Prophet sat upon a pillow 
of silk; and that there was one laid upon 
the sofa of Abdoola Ibn Abbas. 

And a dress of silk to warriors.—IT ie 
allowed to warriors, in the opinion of the 
two disciples, to wear a dress of silk or satin 
inthe time of war; because there isa tra- 
dition, recorded by Shaaby, that the Prophet 
permitted the wear of silk during the time 
of battle. Moreover, it is in a manner neces- 
sary, as being best adapted to counteract the 
hard pressure of armour, and tending to 
excite horror in the eyes of the enemy. 
Haneefa, on the contrary, holds this to be 
abominable, because the traditions which 
point out its illegality are absolute, without 
distinguishing between any particular period 
or juncture, such as war, or the like; and 
the necessity may be answered ina dress of 
Makhloot.—that is having the wool of silk, 
and the warp of anything else. Besides, 
silk, and every other thing that is proscribed, 
becomes allowable in no case but that of 


' necessitv ;—and with respect to the tradition 


recorded by Shaaby, it alludes to dress of 
Makhloot. 

Or of mixed cloth—A Garment of cloth, 
the woof of which consists of silk, and the 
warp of anything else, such as wool or cot- 
ton, is allowable to wear during war, because 
of its being necessary : but it is abominated 
at any other junction because then there is 
no necessity for it. The same _ rule also 
obtains with respect to cloth of which the 
warp issilk and the woof wool or cotton : 
and for the same reason. 


Section IT]. 
Of Ornaments. 


Men are not to wear ornaments of gold 
or silver, except on signet-rings, girdles, and 
swords—Men are prohibited from the use of 
ornaments of gold, such as rings, and the 
like, because of a saying of the Prophet to 
that effect. Ornaments of silver are like- 
wise unlawful ; because silver is, in effect, 
the same as gold. An exception, however, 
is made with respect to signet-rings, girdles, 
orswords ; the use of silver in ornamenting 
those being approved.—In the Jama Sagheer, 
it is related that silver rings only should 
used: whence it may be inferred thet rings 
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of stone, iron, or brass, are forbidden. It is 
also related, that, the Prophet on seeing a 
ring of brass upon the finger of a man, said, 
“*l perceive the smell of an image ,’’ and 
again, that having seen, upon the Anger of 
another person,a ring of iron, he spoke to 
him thus, ‘‘l see upon your finger the orna- 
ment of the people of hell,’’-—What is here 
said respects the circular houp, and not the 
setting or beazel of the ring. Hence it is 
lawful that the setting be of stone. It is 
proper, however, that men, in wearing rings, 
turn the setting or beazel towards the palm 
of the hand, and women otherwise, because, 
with respect to them, rings are considered as 
ornaments.—-Sovereigns and judges, more- 
over, wear rings, only as having occasion to 
seal with them; but with respect to other 
people, it is most advisable that they never 
wear rings, asa like reason does not operate 
with them. 

The setting of a ring may be of gold.—IrF 
a piece of gold be inserted inthe setting of 
a ring, itis allowable; for, in that case, the 
goldis cnlya dependant on the ring, in the 
same manner asa shred of silk upon a gar- 
ment 

Gold is not to be used in any cases of neces- 
sity, where silver will answer equally well.— 
Ir is forbidden, inthe opinion of Haneefa, 
to bind the teeth*® with a thread of gold. Mo- 
hammed, on the other hand, maintains that 
this practice is unobjectionable. Of Aboo 
Yoosaf there are two opinions recorded ; one 
corresponding with the opinion of Haneefa, 
and the other with that of Mohammed. The 
two disciples, in support of their opinion, 
quote the case of Arifja the son of Assad, 
who, having lost his nose by a wound he 
received at the battle of Goolab, made a 
false one of silver, which occasioning a very 
offensive smell, the Prophet commanded him 
to make another of gold. The argument of 
Haneefa is, that gold is in its nature unlaw- 
ful whence the use of it is allowable only 
ina case of necessity; and as the necessity 
may in general be equally well answered by 
substituting silver, gold therefore remains 
subject to its original state [of prohibition] : 
this necessity, however, could not be an- 
swered, in the case cf Arifja, but bya sub- 
stitution of gold, because of the silver 
occasioning a nauseous smell. 

Infants must not be sumptously appa- 
yelled —IT is abominable in any person to 
clothe has infant child in a dress of silk, 
with ornaments of gold ; for, since that dress 
is proved tobe prohibited to men, they are 
consequently forbidden to dress others 1n it ; 
in the same manneras it is unlawful to give 
wine to drink, because of the illegality of 
drinking it. 

Vain superfluities are not allowable.—Tue 
custom of keeping handkerchiefs, as is fre- 


~ 


® This possibly means where a suppositi- 
tious tooth is placed in the head to supply the 
loss of one. 


quently practised, 1s abominable. Manv, 


i‘ however, hold that it is allowable, if done 


' from motives of necessity. 


This 1s approved: 


‘for the practice is abominable only when 


done ostentatiously, in the same manner as 
the mode of sitting with the knees ona line 
with the chin, and the hands folded round 
the legs. 

Ir is allowable to bind the finger witha 
string, ora ring, with a view to aid the 
memory cencerning some business relative 
to another person. 


Section IV. 
Of the Commerce of the Sexes : and of 
looking at or touching any Person. 


Men must not look at strange women, ex- 
cept in the face, hand, or foot —Itr is not 
permitted for a man to look at strange women, 
except inthe face, and palm of the hands, 
which is allowable, because women being 
frequently concerned in business with man, 
such as giving taking, &c., it would there- 
fore subject them to great inconvenience if 
these parts were veiled, whence there is a 
necessity for leaving them bare.—It is re- 
ported, from Haneefa, that it is allowable 
to look at the feet of a woman; because of 
there being sometimes occasion for it. From 
Aboo Yoosaf there is a tradition that the 
seeing of the shoulder is likewise allowed ; 
because that, from the influence of custom, 
it is left exposed. If, however, a man be 
not secure from the impulse of lust, it is 
not allowable to look even at the face ofa 
woman, except in cases of absolute neces- 
sity. 

A man (if young) must not toucha strange 
woman.—IT is Ret laotul fora man to touch 
the hand of a strange woman, notwithstand- 
ing he have a control over his lust ; because 
the Prophet has said, ‘‘whosoever toucheth 
a strange woman, shall be scorched in the 
hand with hot cinders on the day of judg- 
ment ’’—-This, however, proceeds ona sup- 
position of the woman being young; for if 
she be old, insomuch as to be insensible to 
lust, in that case itis lawful to touch her at 
the time of salutation. The case is similar 
where the man, being old, is insensible tu 
nassion himself, and not such as to excite it 
in the woman he touches. 

A female infant may be touched or looked 
at.—Ir is lawful to touch or look ata young 
girl insensible of the carnal appetite ; as in 
that case there isno apprehension of seduc- 
tion. 

Rules to be observed by a magistrate with 
respect to woman, when acling in his judicial 
capacity or by a witness.—A Kazee may 
look inthe face of a strange woman, when 
he passes a decree upon her, notwithstanding 


eee 


* Meaning, that when a person sits in the 
manner so described, from ostentation, it is 
abominable, but that it is allowable when 
done with a view to obtain rest. 
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there be an apprehension of lust; because 
he is under a necessity of so doing, for the 
purpose of »xpediting his decrees, in order 
that the rights of mankind may sustain no 
injury.--Witnesses also, are under the same 
necessity, in order to their giving evidence ; 
and hence it is lawful forthem likewise to 


Alb MINTIONS. 
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‘to the knee; provided, however, 


look in the face of a strange woman, where — 


they are desirous of giving evidence concern 
ing her. —With respect, however, to looking 
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A poman also, may look at any part of a 
man except his nakedness (provided she be 
free from lust.)—\WoMeN may lawfully look 
at aman, except inthe space from the navel 
they be 
secure from lust; formen and women are 
consinered as alike, in looking at parts not 
private, the same in looking at a dress or 
a quadruped. (In the Mabsoot, under the 


‘ head of Hermaphrodites, it is related that a 


merely in order to bear testimony, it is cer- | 


tain that this is not allowable where there is 
any apprehension of lust, since others might 
be found free from such influence ; which 
argument does not apply at the time of actu- 
ally giving evidence, 

A woman be looked at with a view to 
marriage.--A MAN may without blame look 
on a woman whom he has an inclination to 


marry, notwithstanding he knows that it 
will inflame his passion 

Rules to be observed by a_ physician in 
prescribing for women.—A PHYSICIAN, In 


administering to a strange woman, is per- 
mitted to look at the part affected It is, 
however, most advisable that he 
another woman how toapply the remedy, as 
the circumstance of an individual of one 
sex looking at anuther of the same is of less 
consequence. If he should not be able to 
procure a fit woman to instruct, itis in that 
case incumbent on him to cover all the mem- 
bers of the woman, leaving exposed only the 
particular part affected, when he may lsok 
towards it; refraining from it however as 
much as possible, since anything the 
sufferance of which is prompted by neces- 
sity, ought to be exercised withas much re- 
striction as the circumstances of the case 
will admit -~In the same manner also, itis 
lawful for a man, in administering a glyster 
to a man, to look at the proper part 

A man may view or touch any part of 
another man, except his nakedness -ONE 
man may. without blame, look at any part 
of another, except from beneath the navel 
up to the knee; because the Prophet has 
said, ‘‘the nakedness of a man is from the 
navel to the knee :”’ and as, in another tradi- 
tion, it is said, ‘‘from beneath the navel,’’ it 
may thence be inferred that the navel is not 
included, but that the knee is so.-—Still, 
however, in this a gradation is observed ; 
for the exposure of the knee is of less con- 
sequence than that of the thigh, as on the 


Is 


woman looking ata strange man resembles a 
man looking at hts female relation in which 
ease itis unlawful that he took at her back 


‘or belly,* lest he thereby excite lust.) —If, 


instruct | 


other hand the exposure of the thigh is not , 


so bad as that of the positive nakedness, or 
yenitals ; wherefore a person is to be re- 
roved mildly when he leaves his knee 
are; to be treated more harshly when he 
covers not his thigh; and, in the case of 
exposing his genitals, must be compelled by 
punishment to cover them. 

Every partof aman, which it is proper 
for another to look at, may likewise, without 
blame, be touched by him ; for the sight and 
the touch of those parts of aman which are 
not nakedness are considered in the same 
light. 
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however, a woman be tnflamed with lust, 
or harbour a strong suspicion that looking at 
aman would create it, or bein any degree 
doubtful about it, in either of these cases it 
1s most becoming that she shut her eyes, and 
avoid looking at a strange man; and if a 
man also be thus circumstanced, itis incum- 
bent on him to close his eyes, nor must he 
look at a Strange woman ; because lust having 
yreat fower Over women, is considered as 
always operating upon them; and= when 
men are also subject to a passion of that. 
nature, itexists then on the part of both; 
and this as a weighty reason for rendering 
their looking at each other illegal. [tis 
otherwise where the woman is tnfluenced 
and not the man, for then there is not an 
equally cogent reason to render tt unlawful, 
one party only being in that case inflamed 
with lust. 

Or atany such part of another woman.— 
\ WOMAN is permitted to look at any part 
of another except from under the navel to 
the knee. This is according to one tradition 
of Haneefa ; but according to another tradi- 
tion, the looking of one woman at another 
of her sex, is the same as that of a man at 
his female relation; that is, they are fof 
permitted to look at the back or belly. 
The first tradition however, the most 
authentic 

Aman may view his wife or his slave in 
any part.—It is lawful fora man to look at 
his slave girlin any part, provided he be 
not related to him within the prohibited de- 
grees ; and also at his wife in any part, even 
in the pudenda, if he please ; because the 


Is. 


‘ Prophet has said, '* shut your eyes from all 


excepting your wives and female slaves ’’ 


' Nevertheless, it is most becoming that a hus- 


band and wife should neither of them look 
at the genital parts of the other, asthe Pro- 
phet has said, ‘‘when ye copulate with wo- 
men of your owntribe, you must conceal as 
much as possible ; and be not then naked, 
as that savours too much of the custom of 
asses.”’ 

A man inay look at the person of hi. kins- 
woman.—Ir is lawful fora man to look at 
his female relation either in the face, head, 
breast, shoulder, or legs: foras it is usual 
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* The reason of this is explained here- 
after. 
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with relations to visit one another wifhout 
any previous intimation, and unattended 
with any retinue, and as women, in their 
house, generally wear a dress adapted to 
service, if, therefore, the sight of these parts 
werz culpable, it would impose too great re- 
straint upon them. It is different with re- 
spect to other parts ; and hence proceeds the 
illegality of looking at the back or belly. (It 
is proper to observe that by the term rela- 
tion (Mohrim], as here used, it to b2 undere 
stood any person between whom and the be- 
holder marriage is utterly and perpetually 
illegal, in consequence of affinity by either 
blood or marriage ) 

Male and female relations may touch each 
other (if there be no apprehension of passion.) 
—Every part ina relation which it 1s lawful 
to look at may likewise be touched ; unless, 
however, there be a dread of its inflaming the 
passion of either, in which case neither the 
sight nor the touch is approved. 

Or sit in private of travel together.— 
THERE is no impropriety in a man sitting in 
private with his female relation, or travelling 
with her ; because the Prophet has said, *‘No 
woman ghall travel more than three days 
and three nights, unlese accompanied by her 
husband, or her relation; andif, in this case 
the woman should have occasion to mount 
upon, or descend from ahorse the man may 
then, 1n assisting her, without blame, touch 
her back or belly, if covered, and provided he 
be sure of his passion, but otherwise he must 
beware of touching her.’’ 


A man may look at the female slave of ano- 
ther, in the same manner as at his kinswoman. 
—Every part which it is lawful fora man to 
look at in his female relation, may likewise be 
viewed by him in the female slave of another, 
whether she be an absolute slave, a Modab- 
biraa Mokatiba, or an Am-Walid: forasa 
alave is necessitated to wear clothes adapted 
to servile employments, that she may dis- 
charge the business of her master, and attend 
upon his guests, her condition without the 
house is therefore the sarne, in relation to 
stranger, as that of a free woman without 
the house, in regard to her kinsman.—With 
respect to privacy, or travelling with the fe- 
male slave of another, many have said that it 
is allowed, in the same manner as in the case 
of a female relation. —Some however, declare 
it improper, as not being justified by nec2s- 
sity. Mohammed; in the Mabsoot, has said 
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it be proper fora person to look ata slave 
girl when he is about to purchase her, not- 
withstandirg it may be the means of in- 
flaming his passion, still it is improper to 
touch herwhen under the impulse of pas- 
sion, or where there is a probability of its 
being excited. In case of an exemption 
from passion, however, they hold it allow- 
able either to touch or look at her. 

An adult female slave must be put ina 
decent habit.—WueEN a female slave arrives 
at maturity, itis improper to leave her in 
drawers only : on the contrary, it is requi- 
site that she have twoclothes, in order that 
her back and belly may be covered, as these, 
with regard) to her, may be considered as 
privy parts It is moreover reported, from 
M shammed, that when a female slave reaches 
the age of puberty, she must not be exposed 
in drawers only as that may occasion lust. 

An eunuch or hermaphrodite ts the sume 
as a@ man with respect to those 1ules.—A 


' Kaseez, or simple eunuch, is considered in 


that the assisting ofa female to ascend or , 


descend from a_horse is approved, provided 
it be in a case O° necessity. 


the same light with a man, whence anything 
prohibited to a man is 30 likewise to him, for 
he possesses virility, and is not disabled from 
copulation : and the same, also, of a Majboob 
ur complete eunuch; for he is likewise capable 
of friction, and has the powe: of passing 
semen ; and so likewise of an hermaphrodite, 
as he is merely a defective man. 

A male slave must not view his mistress 
but in the face or hands—Ir is not lawful 
for a male slave to view his mistress, except 
in the face, or palm of the hands, in the 
same manner as a strangers. Malik main- 
tains thata slave isin the predicament of a 
kinsman within the prohibited degrees (and 
such also is the opinion of Shafei); because 
his mistress is subject to his entering her 
apartment frequently without intimation. 
The arguments of our doctors are, that the 
slave ig a man neither related to her as a 


‘kinsman nor husband; that he is liable to 


be influenced by a passion towards her, as 
marriage ray eventually ke lawful between 
them (that is, incase of his emancipation) ; 
and that there is no necessity for his ap- 
proaching het without leave, asthe business 
of a slave properly lies without the house. 
man may gratify his passion with his 
female slave in whatever way he pleases. 
—ItT is lawful for a man to perform the act of 
Azil® with his female slave without her con- 
sent, whereas he cannot lawfully do so by his 
wife unless with her permission.—The rea- 
son of this is that the Prophet has forbidden 


the act of Azil witha free woman without 


And may also touch her witha view to ; 


purchase —IT is permitted 10 @ man to touch | ot Di 
‘ carnal connexion is the right of a free woman 


a female slave when he hasan inclination to 
buy her, notwithstanding he may be appre- 
hensive of lust. It is so related in the 
abridgment of Kadooree ; and Muhammad, 
in the Jama Sagheer, has given a similar 
absolute opinion in this case, without making 
any exceptions as to the circumstance of lust. 
The two disciples, on the other hand, main- 
tain that although, on aceount of necessity, 


her consent, but has permitted it to a master 
in the case of his female slave. Besides, 


for the gratifying of her passion, and the 
propagation of clildren (whence it is that 
a wife isat liberty to reject a husband who 
is an cunuch orm@mpotent) ; whereas a slave 
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* For a definition of Azil, see Vol. I. 
p. 60 
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possesses no suth right.—A man, therefore, 
is not at liberty to injure theright of his 
wife, whereas a master ix absolute with 
respect to his slave. If, also, a man should 
marry the fomale slave of another, he must 
not perform the act of Azil with her without 
the consent of het master, 


— 


Section V. 


Of Istibra, of writing forthe Purification 
of Women, 


A man must not have connexion with hts 
purchased female slave until one term of her 
couresca have elapsed. A MAN, when he pur- 
chases « female slave, is not permitted cither 
to enjoy her, or to touch, or kiss her, or look 
at her pudenda, in lust, until after her Istibra, 
or purification from het next ensuing courses; 
for when the captives taken in the battle of 
Autass were brought thence, the Prophet 
ordained that no man should have carnal 
connexion with pregnant women until adter 
their delivery, or with others untit after 
one menstruation; which evinces that the 
abstinence so enjoincd is incumbent on a 
proprietor : and further, that the ovcurrence 
of right of property and of possession is the 
accasion of its being incumbent, Tho end 
proposed in this regulation is, that it may 
be ascertained whether conception has not 
already taken place in the womb, in order 
that the issue may not be doubtful. 

But this rule operates only on the piur- 
chaser, not on the seller.— ABSTINENCE until 
after purification is incumbent on the buyer, 
but not on the seller; forthe true reason of 
its necessity is the desire of copulation ; und 
aythe buyeris preanmed to possess this de- 
sire, and not the seller, the observance of it 
is therefore enjoined him, and not the other. 
If, moreover, desire be an internal operation 
of the mind, the obligation of the Jaw in 
this particular, rests upon the argument of 
such desire. Now themere power of com- 
mitting the carnal act is an argument of 
the desire for such act; and as this power is 
established only by property and possession 
it follows that property and possession are 
the occasions of this obligation of abstinence, 
—This law, therefore, extends to a right of 
property, in all its different modes of being 
acquired, such a8 by purchase, donation, 


*A phraseology runs throughout this sec- 
tion which renders the translation of it into 
English particularly difficult, as the precise 
meaning ofthe term Istibra cannot be ex. 
pressed by any single word in our language. 
—The best Arabic lexicons define Istibra to 
signify ‘‘the purification of the womb.”— 
The term, however, must here be received 
in amore involved sense; for Istibra does 
not, in fact, mean simply purification, but a 
desire of, or (as rendered in the text) a wait- 
ing for purification; for which reason the 
translator renders it purification, or absti- 
nence, as best suits the context. 
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legacy, inheritance, covenants, &c., whence 
itis that this abstinence is enjoined upon 
& person, who buys a female slave, either 
from an infant, or a woman, or from s glave 
licensed to trade, * or from a@ person who is 
hy law prohibited from having any carnal 
connexion with her, In the same manner 
also, this abstinenco is incumbent where a 
person buys a female slave who is a virgin ; 
for the law proceeds according to the proof 
of the cause which prompted it, and not 
according to the proof of the propriety or 
Sxpediency, a8 these relate to what is in- 
ternal and unknown, 

In the purchase of a menstruous female 
Slave, the purchaser must wait for another 
complete term.—Iy a person Ppurehase a 
female slave during her menstruation, no 
regard is paid to this menstruation with 
respect to determining the abstinence.t In 
the samo manner, also no regard is paid to 
& menstruation which occurs between the 
time of taking possession and the time of 
the right of property being established, by 
purchase, oF the like ;—and so likewise, re- 
gard isnot paid to the delivery of a female 
slave between the establishment of a right 
of property in her, and the act of taking 
possession (contrary, however, to the opinion 
of Aboo Yocsaf), The reason of this is, that 
the occurrence of right of property and pos- 
session is the cause of purification being re- 
quired ; and the obligation of observing the 
purification is an effect of property and pos. 
session ; and the effect cannot take place be- 
fore the occurrence of the cause. The same 
rule holds with regard to such menstruous 
purgations as may happen previous to the 
procuring of sanction, in the case of an un- 
authorized salo of a female slave, notwith. 
standing the purchaser may be seised of her; 
—and so likewise, where the courses happen 
after the seisin in the case of an illegal cone 
tract of salo, and before the slave is pur- 
chased by a valid contract: fof in none of 
all these do tho present comrses deter. 
mine the abstinence. 

A person purchasing his partner’s share in 
a female slave must wai tuntil her next puri- 
jication, ARSTINENCE is requisite in the 
case of & partnership female slave, where 
one of two partners purchases the other's 
share: for here the causeis complete, and 
upon the completion of the cause the effect 
takes place. 

Other rules to be observed reapecting female 
slavcs.—l¥ a person purchase a Magian 
female slave, or receive her in donation, and 


* The slave licensed to trade is, in this 
case, Supposed to have been prohibited from 
cohabiting with the slave, as the goods he 
sells oF purchases are presumed to be the 
property of another, namely, his master. 

¢ Arab, Feo babal Istibra ; (literally) ‘‘In. 
point of purification,’ moaning that puri- 
fication requisite to determine the abstinence. 
imposed on the purchaser of w female slav 
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she, after his taking possession of her, have 
her courses, and then become a Muslima,— 
ot, if a person purchase a female slave, ‘and 
make her a Mokatiba, and she, after his 
taking possession of her, having voided her 
courses, prove unable to discharge her ran- 
som,—such courses are sufficient to establish 
the requisite purification, in either of these 
cases, as having happened after the occur- 
rence of the cause for waiting, namely, right 
of property and possession. 


In cases where a female slave, having 
eloped, returns to her master,—or, having 
been taken away, or hired out, is restored,— 
or, having been pawned, is redeemed,— 
abstinence is not requisite, for the cause of 
it (namely, the acquisition of property and 
possession) doves not exist in either instance. 

Where the carnal act is unlawful, all 
incentives to it are prohibited.—INn cvery 
case where abstinence is enjoined, and car- 
nal connexion prohibited, all sorts of allure. 
ments and dalliance, such as kissing and 
hugging, are likewise prohibited, as these 
lead to the commission of unlawful acts. 
Add to this, the possibility of their heing 
committed on the property of another. as 
may happen if the slave prove with child 
and the seller lay claim to her, ({t is 
reported from Mohammed that dalliance 
with a captive slave girl is lawful.) 


Pregnant women are purified by delivery, 
and immature females by the lapse of one 
month,—Tue purification of a pregnant fe- 
male slave is established by her delivery, and 
that of a girl in whom the menses have not 
yet appeared, by the lapse of a month, that 
space being, with respect to such an one, a 
substitute for the courses, in the same man- 
ner as holdsin the case of a woman under 
Edit.* If, however, the menstrual blood 
should discharge itself before the expiration 
of the month, the purification by 1apse of 
time is annulled, because of the ability with 
respect to the otiginal circumstance, prior 
to accomplishing the object of the substi- 
tute. 


Rule respecting adult females not subject 
to the courses.—I¥F the courses be delayed in 
a female slave who is of age to be subject to 
them, it is in that case requisite to refrain 
from any carnal connexion with her, until 
it appear that she is not pregnant, when it 
becomes lawful to cohabit with her, (‘Ibis 
opinion is quoted from Haneefa, in the Zahir 
Rawayet, without specifying any particular 
term.) 

Devices used to elude the abstinence re- 
quired.—It is allowable, according to Aboo 
Yoosaf, to elude the abstinence by the prac- 
tice of a device; in opposition to the opinion 
of Mohammed. The arguments of each on 


*See Edit, Vol. U., p. 128.—There seems 
here to be @ small mistake in the text, as the 
Edit of a female slave not subject to the 
courses is determined by the lapse of 8 month 
and an half. 
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this point have been already detailed under 
the head of Shaffa.—The opinion of Abvoo 
Yoosaf has been adopted by Kazees in their 
decisions, where it has appeared that the 
seller had not cohabited with the slave from 
the period of her courses antecedent to the 
sale ;—and, according to the opinion of Mo. 
hammed, when the contrary has been proved. 
‘The device which may be practised in a case 
where the purchaser is not married to a 
free woman,* is that he may first marry the 
slave, and then purchase her.—If, on the 
contrary, he be already married to a free 
woman, the device in that case is that the 
seller, previous to the sale, or the purchaser, 
before taking possession, give the slave in 
marriage to another person (who must, how- 
ever, be one in whom they can confide, that he 
will not cohabit with her, and that he will 
divorce her), and then, that the party pur- 
chase the slave, in the former instance, of 
take possession of her, in tho latter,—and 
the husband divorce her:—because as the 
purchaser wasat any rate prohibited from 
cohabiting with the slave at the time when 
the cause of the abstinence first operated 
(thatis, when he first acquired property and 
possession), no wbstinence is therefore re- 
quired after she did become lawful to him, 
as regard is paid to the time and circum- 
stances under which the cause takes place ;— 
in the same Manner as where a person pur. 
chases and takes possession of a slave who is 
in her Edit,—in which case, upon the oxpi- 
ration of the term of Edit, abstinence is 
no longer required, since in this gage the 
slave was norlawful to the purchaser at the 
time of the cause taking place. 


A person pronouncing Zihar must entirels 
abstain fromhis wife untilhe have pads 
expiatvon.—It is not lawful for a person who 
has givon abusive language to his wife,t 
cither to look at her pudenda in lust, or to 
cohabit with her, or to kissor touch her 
until such time asho have performed ex pi- 
tion ; because, as it is unlawful for him to 
copulate with her until after explation, it is 
consequently, unlawful that he enter into 
dalliances with her, since the cayse of an 
illegal act is likewise illegal ;—in the same 
manner as holds in cages of Yttikarg and 


* This condition is here made, because it 
is not lawful for a Mussulman to marry a 
slave if he should be previously marrjed to 
a freewoman. (See Vol. [, p. 31.) 

TIt is here understood that marriage 
exempts from abstinenco. 

t Literally, ‘‘ it is not lawful for a Moza- 
hir,’’—-meaning & person who has, pronounced 
asentence fo Zihar upon his wife. (This 
whole passage will be better understood by 
a reference to a Zihar, Vol. I., p. 117.) 

§Yttikaf is a religious austerity prac. 
tised by the most pious of the Mussulmans 
in the last ten days of the month of Ram- 
zan; they remain during that period in a 
Mosque, without ever departing from it but 
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Ihram ;* or where @ person, by mistake, 
cohabits with the wife of another,—in which 
cage she must observe an Edit ; during 
which, as it is unlawful for the husband to 
have connexion with his wife, so it is like- 
wise unlawful for him to use any of its 
incentives with her. It is otherwise during 
the courses or fasting, for, although copula- 
tion be at such time prohibited, yet dalliance 
is lawful, because the courses are frequent 
and of long continuance, engrossing a great 
part of life, as they happen once every 
month, and cotinue ten days every time ;—- 
and, in the same manner, the days of fasting 
are protracted to one month by the divine 
ordinances, and (among pious persons) volun- 
tarily occupy a considerable part of life ;— 
whence if dalliances were forbidden during 
those terms, it would tend to restrain men 
too much in their enjoyments. 

A person indulging in wantonness with 
two female slaves who are sisters, must put 
one Of them away before he can have con- 
nexton with the other.—Iv @ person, incited 
by passion, should kiss two female slaves 
who are sisters, he is not in that case per. 
mitted to have carna] connexion with either 
of them, or to kiss, touch, or look at the 
pudenda of ejther in lust, until he render one 
of them unlawful to bim,cither by making 
her the property of another, in whatever 
manner he may choose, or by giving her to 
another in marriage, or hy emancipating 
her; because it is not lawful either to copu- 
late of to enter into dalliance (such as kiss- 
ing 4nd hugging) with two sisters. But 
whenever one of them is rendered unlawful, 
the enjoyment of the other is permitted to 
pim.—(The transfer of a part of the slave 
in this instance, is the same a8 a transfer of 
ne Whole, with respect to the illegality of 
enloyment ; f and so likewise the emanoi- 
pating her, or rendering her & Mokatiba in 
part) lf, on the contrary, he let one of 
them to hire, or pawn her, Or create her a 
Modabbira, the other is not thereby made 
lawful to him, as he does not by any of 
these acts relinquish his property in her. 
Tf, alg? he should give one of them in mar- 
riage to any Person bv an invalid contract, 
he does not thereby acquife & right to enjoy 
the other ; unless, however; the husband of 
that one consummate the marriage, in which 
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when the calls of nature absolutely force 
them, abstracting themselves at the same 
time from all enjoyments. 

*Thram is the the period during which 
pilgrims remain at Mecca.—They are then 
subject to a number of strict regulations, 
and are particularly enjoined to refragy 
from all worldly pleasures. 

{That is to say, he will as completely 
render one of the sisters illegal (or forbidden) 
to him (and consequently legalize his con- 
nexion with the other) by selling or other- 
wise transferring his proporty in a part of 
her, as by transferring her in toto. 
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case an Edit is incumbent upon her, and 
this is the same as a valid marriage, with 
regdrd to rendering the enjoyment of her 
illegal. If, also, he once carnally enjoy one 
of them, he may afterwards continue to do 
80 ;—but he cannot then lawfully have con- 
nexion with the other; for if so, it would be 
a& connexion with two sisters, which is un. 
lawful: but this consequence is not induced 
by connexion with one ofthem, 

ANY two women who are related to each 
other ina degree that prevents their being 
lawfully married to the same person, are 
considered as sisters, and are consequently 
subject to the rules exhibited in the pre- 
ceding case, 

Men must not kissor embrace each other. 
—It is ahominable for one man to kiss 
another either in the face of hand, or on any 
other part ; as it is likewise for two men to 
embrace each other. Tahavee reports that 
this is the opinion of Haneefa and Moham- 
med; but that Aboo Yoosaf holds it not im. 
proper for a man either to kiss or embrace 
another; because it is related that when 
Jaffer came from Abyssinia the Prophet 
embraced him and kissed him between the 
eyes. Theargument advanced by Haneefa 
and Mohammed is a tradition that the 
Prophet prohibited both kissing and embrac- 
ing; and with respect to the circumstance 
adduced by Aboo Yoosaf, it must be con- 
strued as having happened prior to the pro- 
hibition. The learned, however, have said 
that this disagreement hetween our doctors 
concerning the act of embracing, respects 
only &® case where men are not properly 
dressed, as where, for instance, they are in 
drawers only; but that those acts are allow. 
able, in the opinion of a]l our doctors, when 
the parties are clothed with an under and 
upper garment.—This is the most approved 
doctrine, 

But they may join hands,—Tue joining 
hands by way of salutation is allowable; for 
the Prophet has said, ‘‘Whosoever joins his 
hand to that of his brother Mussv Man, 
and shakes it, shall be forgiven of his sing’ 


Section VI. 
Of the Rules to be observed in Sale 


Dung may be sold; but not human exere- 
ment.,_-THREE is no impropriety in the sale 
of dung; but it is abominable to sell human 
excrement, Shafei maintains that the sale 
of dung is likewise abominable, because of 
its being actually filthy ; in the same manner 
as excrement, or the undressed skin of a dead 
animal.—The argument of the Hsneefites 
upon this point is, that dung is capable of 
yielding profit,as it is commonly strewed 
upon land, in order to render it more fertile; 
and as it thus yields a profit, it is therefore is 
a valuable property, the sale of which is 
lawful. 

Unless mixed with mud.—Ir is otherwise 
with respect to excrement, as that is incapa- 
ble of profit, unless it be mixed with mud, 
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when the sale of it becomes lawful,* accord- 
ing to what is reported from Mohammed ; 
which is approved. . 

A person may purchase and have connexion 
with a female slave on the faith of the seller's 
assertion respecting hcr.—I¥F a person sce 
another selling a female slave, he at the 
same time knowing her to be the property of 
sonte other person, and he be informed by 
the seller that ‘‘he has been empowered by 
that other to dispose of her,” it is in that 
ease lawful for him to purchase her, and 
have carnal connexion with her; and 
the word of one man, although he be not 
upright,f may be received in temporal 
matters, provided there by no oppenent to 
shake theeredit of his testimony.—The 
same tule also holdsif the seller allege that 
he had received her in donation from the 
other, or that he had bought hor from him; 
with this difference, however, that he is 
here required to be of an upright and trust- 
worthy character ;—and so likewise if he be 
not trustworthy, provided the purchaser 
believe that ho speaks truth ; but if he dis. 
believe him, itis not lawful for him to pur- 
chase the slave. Thelawisthe same, if the 
purchaser, not having previously known the 
female slave, be informed by the seller, that 
‘‘she is the proporty of another who has 
empowered him to sell her,’’—or that ‘“‘he 
has purchased. her from such a person.’’—If, 
on the other hand, knowing her to have been 
in the possession of another he do not 
receive any information from the seller, he 
cannot in that case lawfully purchase her 
until he know by what means the soller has 
acquired a property in her; for her having 
been in the possession of another is on argu- 
ment of her boing the property of another, 
If, on the contrary, he should not know her 
to have been before the property of another, 
he may then lawfully purchase her, notwith- 
standing the seller bear a bad character; 
because possession, even with an unjust 
Man, argues property; and suspicion, or 
probable conjecture lose all force in any 
case where a legal argument can be urged. 
Where it is evident, however; that a person 
of such appefrance as the seller is not likely 
to be the proprietor of her, it is most prudent 
on that account to avoid buying her. Never- 
theless, ifthe purchase be made— there are 
hopes of its being lawful, because of its 
being supported by a legal argument. 


But if the seller be a slave, precaution 
must be used.—I¥ the person who offers the 
female slave to salo he a slave, male or 
female, in that case the other must neither 
accept nor purchase her until he enquire 
into the circumstances ; becuase as property 
cannot be a proprietor, it is evident that 
some other is the proprietor of her. If, 
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* Because in this case the mud or manure 


is the article sold, the ordure being merely a 
dependant. 


tT Areb. Adil, in opposition to Fasik. 
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however, the seller inform him that ‘his 
master had Jicensed himto sellher,’’ his 
word may in that case be taken, provided he 
be upright and trustworthy; but if he be 
otherwise, the purchaser must be guided hy 
probable opinion; andif he have not the 
means of forming any opinion of him, 
whether good or bad, he must not in that 
case purchase her, or admit his allegation 
concerning her. 

A woman may marry (after observing her 
Edit) on receiving authentic information of 
her widowhood or divorce.—1¥ &® person of an 
upright and trusty character inform a woman 
that her husband who was absent had died, 
or that he had divorced her thrice,—or, if a 
person of & reprobato character deliver her 
a letter from her husband, wherein he 
acquaints her of his having divorced her, 
and she, not knowing for certain that the 
letter was writtcn by her husband; should 
however be led to think s0,—in either of 
these cases shemay lawfully observe her 
Edit, and then marry ;—because in this 
instance @ Circumstance destructive of the 
former marriage has occurred without any 
person appearing to contradict it. In the 
same manner, also, if a woman inform a 
man that her husband had divorced her, and 
that the stated period of her forbearance 
had elapsed, the man may lawfully marry 
her. If also, a woman inform her former 
husband who had divorced her thrice, that 
‘fafter the lapse of her Edit she had married 
another, with whom she had cohabited, and 
that having divorced her she had again 
comploted her Edit from that divorce,’’ the 
first husband may in that case lawfully 
marry her again, The law is also the same 
where @ woman informs a person that, 
having been a slave she had received her 
freedom. 

Information tending to annula marriage, 
must not be credited unless supported by 
testimony.—IF a person infolm a woman that 
her marriage had been originally unlawful, 
inasmuch as her husband was at that time an 
apostate, or her foster-brotker, his word is 
notin that case to becredited, unless  cor- 
firmed by the evidence of two men, or of one 
man and two women. So likewise, if a per- 
son inform another that his wife had been an 
apostate at the time of ‘marriage, or that she 
is his foster-sister, he is not in that case 
permitted either to marry the sister of that 
woman, or to marry other four women, until 
the information so given be fortified by the 
attestation of two upright men. For here 
the husband is informed of an illegal cir. 
cumstance co-existent with the marriage ; 
whereas his execution of the contract of 
@Warriage is an argument in favour of its 
validity, and a denial of its illegality; and 
hence the information of the other is appa. 
rently, contradicted. The case is otherwise, 
however, if a person, having married a child, 
should Le informed that she had afterwards 
sucked the milk of his mother or sister ; for 
the information so given isto be beljeveds 
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since here the bar to the marriage is sub- 
sequent to, and not co-existent with, the 
contract ; and the execution of the contract, 
being antecedent to the circumstance of its 
illegality, does not therefore afford any proof 
of its non-existence; whence the informa- 
tion is not controverted. 


A man is not at liberty to marry a female 
slave on her informing him that she 18 free, 
—IF a girl, so young as to be unable to give 
any account of herself, being in the posses- 
sion of aman who assorts her to be his pro- 
perty, should be afterwards when she 
arrives at the age of maturity, met in 
another city by a man who formerly knew 
her, and tcll him that ‘‘she is a free 
woman,” he is not, on the strength of her 
word, permitted to marry her, as thero is an 
argument against the truth of it, namely, 
her having been in the possession of another. 

A Mussulman is not allowed to pay his 
debits by the sale of wine; but a Christian 
may pay hisdebts in this manner.—I¥ & 
Mussulman, involved in debt, should sell 
wine, it is abominable in his creditor to 
receive payment in the money so obtained ; 
whereas, if the debtor were a Christian, it 
would be allowable so to do. The reason of 
this distinction is, that in the former in- 
stance the sale was invalid, as wine is not 
valuable to Mussulmans, and the price of it 
being therefore the property of the pur- 
chaser, cannot be lawfully received in pay- 
ment, In the latter instance, on the con- 
trary, the sale was lawful, wine being a 
valuable commodity amongst Christians ; 
and as, consequently the price of it is the 
property of the seller, the discharge of a 
debt from such price is lawful. 

It ts abominable to monopolize the neces- 
aaries of life; or to forestall the market.— 
Tr is abominable to monopolize* the neces- 
saries of life, and food for cattle, in a city 
where such monopoly is likely to prove 
detrimental. So likewise is it abominable 
to forestall ¢ as where people leave a city to 
meet 8 caravan with a view to purchase 
goods and lay them up. This however. ig 
immaterial, when it tends not to the injury 
of any one. The argument, in this case, is a 
tradition of the Prophet, who said, ‘*Bleassed 
is the JALIB, and accursed is the mono. 
polizer,’’ (By Jalibis to be understood o 
merchant who brings camels, goats, and so 
forth, for sale.) Another argument is, that 
grain is connected with the rights of every 
one, whence the withholding it from sale is 
an invasion of the genera] rights of mankind, 
and an occasion of scarcity in their necessary 
food. Such an act is therefore abominable 


ere eee See 


* Arab, Ihtikar. It is explained in the 
text to signify, in its literal sense, the laying 
up of anything; and in the language of the 
Law, the purceesing of grain, or other ne- 
cessaries of life, and keeping them up with a 
view to enhance the price, 


TArab, Talakkee, 
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where the effects of it are extended to the 
people ; as is the case when the monoply is 
mide inasmall city. [tis otherwise, how- 
ever, where it carries not along with it anv 
sensible detriment to the people, as where it 
is done ina large city. Thelaw is similar 
in the case of forestalling. The learned, 
however, remark that this is where the pur- 
chasers ncither conceal from the merchants 
the price current of the market, nor deceive 
them in it; for if they either conceal or 
deccive thom in the established prices, the 
anticipation of the marketis in such case 
abominable, whether it be hurtful in its 
consequences or otherwise. The restriction 
of the term Ihtikar, or monopoly, to the 
necessaries of life and tho food of animalsia 
according to Haneefa. Aboo Yoosaf has said 
that the hoarding of anything, the deten- 
tion of which from circulation produces bad 
consequences, although it be such articles ag 
gold, silver, or cloth, comes equally within 
the definition of a monopoly. It ig reported 
from Mohamrred, on the contrary that the 
withholding of cloth from the market does 
not constitute a monopoly. It therefore 
appears that, according to Aboo Yoosaf 
regard is paid to the actual detriment in 
determining the monopoly, as that is the 
cause of its being abominated; whereas 
according to Haneefa, regard is paid to the 
particular detriment. Decrecs pass accord. 
ing to the latter opinion. It is to be observed 
that, if the period of detention be short, it is 
not &@ monopoly, as not being then attended 
with any detriment. If, on the ecntrary 
the period be long, it becomes an abomin- 
able monopoly, as it then induces detriment 
Some have said that by along period is to 
be understood at least forty days, because of 
a saying of the Prophet, ‘‘ Verily, whosoever 
hoards victuals for the space of forty days 
is at variance with Gop, and Gop is at 
variance with him.’’ Others have said that 
# month 1s a long space, and that any time 
less is ashort space, and that the degree of 
guilt rises in proportion to the necessities of 
the people, and the effect of the monopoly in 
producing a famine. Others, again, have 
said, that although there he a fixed Period 
for rendering it punishable in this world 
still it is criminal, however short the perio 1 
may be. In short, itis not good to trade* a 
grain, or commodities of that nature, 
But a person may monopolize the product 
of htsoun grounds, or what he brings from 
a distant place.—I¥ a person should hoard a 
quantity of grain, being the product of hig 
own cultivation, or which he had brought 
from another city,—in either of these passa 
it is not deemed an abominable monopoly: 


a 

* By trading is not here to be understood 
simple purchase and sale, but the usual 
practice of merchants in keeping up their 
commodities, and watching the turns of the 
market, in order to sell to the greatest 
advantage, 
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itis not so in the first case, because such 
product being an unmixed right of his own, 
without any relation to that of other people, 
he is therefore permitted to hoard it up sand 
in the same manneras it is lawful for him 
not to cultivate the seed, so is it lawful for 
him not to sell the prodyct:—nor is it so in 
*the second case, according to the opinion of 
Haneefa, the reason in support of which is, 
that the rights of the people extend only to 
what is collected in the city, or what is 
brought thither from 1ts dependancies, Aboo 
Yoosaf, on the contrary, deems this practice 
abominable, because the tradition recorded 
on this head is absolute. Mohammed, also, 
has said that every place from which grain 
is frequently brought to a particular city 
may be deomed a dependancy of it ; and that 
a monopoly of whatever may he brought 
from such place is forbidden, as the rights 
of the people are connected with it. It is 
otherwise, owen where goods are brought 
from a distant place, snch as it is not cus- 
tomary to bring them from; since in that 
ease the rights of the community are not 
concerned. 


Sovereigns must not fix prtces.—It is not 
the duty of sovereigns to establish fixed 
prices to be paid by the community ; because 
the Prophet has forbidden this, saying, 
“Establish not prices, ag these are regu- 
lated by Gon.’’? Besides, the price is the 
right of the merchant, and the measure of it 
is therefore left to him; and sovereigns are 
not entitled to invade any such right. 

Rucept in cases of necessity, —EXCE*T 
where the welfare of the community is con- 
cerned, a8 shall presently be made appear. 

A monopolizer, upon information, must he 
reyuired to sellhis superfluous prorisions,— 
Ir a person guilty of a monopoly be brought 
before the Kazee, he must direct him to sell 
whatever he may have laid up more than is 
amply sufficient for the subsistence of him- 
self and family, and must prohibit him from 
the like practice in future ;—and if, after 
this, he should again monopolize, the Kazee 
may then chastise him at his own discretion. 

A combination to raise the price of pro- 
visions muat be remvrdied by the magistrate 
fixing a rate.—Ir victuallers, taking ad- 
‘vantage of the necessity of the people, raise 
the market to an exorbitant rate, and the 
Kazee be otherwise unthle to maintain the 
rights of the people; he may in that case 
regulate the prices, with the assistance of 
men of ability and discernment.—Notwith- 
standing if this, however, thoy should con. 
tinue to sell their yrain ata rate exceeding 
the fixed standard, the Kazce must confirm 
the sale, nor has he the power of annulling 
it. This,aceording to Hancefa, is evident ; 
for he holds it unlawful to inhibit a freeman 
in this respect —and so likewise, according 
to the two disciples, unless the inhibition 
affect only some particular people, since 
(agreeably to their tenets) inhibition is not 
allowed where it is indefinite. 

Js it lawful for a Kazee to sell the grain 
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of a monopolizer without his consent ?}— 
Nome say that upon this point there is a 
diversity of opinion, in the same manner as 
in the case of selling the effects of a debtor ; 
—whilst others maintain that it is lawful 
in the opinion of all our doctors, because 
Hanoefa holds it just to inhibit a freeman, 
with a view to removing a common evil, as 
is the case in the present instance. 

Arms must not be sold to seditious persons 
—IT is abominable to sell arms in the time 
of sedition to a person whom the seller 
knows to be a rebel, as this isa cause of 
evil, If, however, the seller should not 
know the purchaser to be engaged in the 
rebellion, he may then without blame sell 
arms to him. 

The crude juice of fruit may be sold for 
the purpose of making wine.—THERE is no 
impropriety in selling the juice of dates or 
grapes to a person whom the seller may 
know intends making wine of it for the 
evil does not exist in the juice, but in the 
liquor, after it has been essentially changed. 
The caseis different with respect to selling 
atms at a timeof tumult, since in that in- 
stance the evilis established, and exists in 
the original thing, arms being the instru. 
ments of sedition and rebellion. 

A house may be let to hire anywhere out 
of a city for the purpose of a pagoda or a 
church.—Iy a person let a house to hire in a 
village, or in the neighbourhood of a city, in 
order that the lessee may convert it into a 
pagoda, or a Christian church, or that he 
may sell wine in it, it is immaterial, ac. 
cording to Hancefa. Thetwo disciples hold 
such lease to be improper, as tending to 
promote sin. The arguments adduced by 
Haneefa are, that the compact is formed 
with a view to obtain profit from the house, 
which becomes due immediately upon the 
delivery ; that the guilt exists only in the 
act of the lessee: and that, ashe is a free 
agent, no crime of his can therefore be re. 
flected upon the lessor. The reason of re- 
stricting the place, in this instance, to a 
village, or the neighbourhood of a city, is 
because it is illegal to let out a houseina 
city for any of the above-mentioned purposes 
as thore the light of the Mussulman religion 
is supposed to blaze, which is not always 
the case in other places. The learned, how- 
ever, have said, that this refers only to the 
neighbourhood of Koofa, because many 
infidels reside there: but that in any other 
place whore the Mussulman religion prevails 
it is unlawful. ‘This latter opinion is the 
most authentic. ; 

A Mussulman may carry wine for an 
infidel, and receive wages for so dotng.—Ir 
an infidel hire @ Mussulman to carry wine for 
him, and afterwards pay him for his labour, 
the money 80 Obtained is lawful to the 
Mussulman. The two disciples have said 
that it is abominable, as being the instru- 
ment of sin, and likewise because’ the 
Prophet (according to the Rawayet Saheeh 
has denounced curses upon ten several 
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people who are concerned in wine, amongst 
whom are they who carry it. The argument 
of Haneefa is, that the sin lies only in the 
drinking of it, which is the act of a free 
agent ; that the carrying it is no ways allied 
to the drinking of it; and that the object 
of the porter is not that another should 
drink it, but only that he himself should 
obtain the reward of his labour ;--and with 
respect to the tradition above alluded to, it 
refers only to a case where tho wine is 
Carried with intent to promote gin. 

Rules respecting the ground and houses of 
Mecca.—THERE is no impropriety in the 
sale of the walls of the houses at Mecca, but 
it is abominable to sell the ground on which 
they stand. This is the opinion of Hancefa. 
The two disciples have said that the ground 
of Mecca may likewise be sold; and it is 
auiso related that Haneefa accorded in this 
vpinion ; because in the same manner as the 
houses are property, so likewise is the 
ground. The real opinion of Haneefa, how- 
ever, is that it is improper; because the 
Prophet hag said, ‘* Mecca is sacred, and the 
houses thero ean neither be sold nor in- 
herited.’’ Mecca. moreover, is sacred, as the 
being a dependancy of the Kaba, and the 
place where reverence is particularly shown 
to its whence it is not lawful cither to hunt 
at Mecca, or to out the thorns or grass which 
grow there (except whenthey have faded 
and become parched) ; or to shake the Icaves 
off the trees growing there, 

Ir is abominable to let the ground at 
Mecca, because the Prophet has said, ‘‘Who- 
soever hires out the ground of Mxcca_ is 
guilty of usury ; whoever has use for the 
yvtound at Mroca, let him reside in it; and 
whoever possesses more than is sufficient for 
his own purposes, let him bestow it upon 
others.”’ 

Implied usury ts abominable.—I¥F a person 
take from a merchant something he may 
have occasion for, and leave with him a 
certain number of dirms (for example) he is 
guilty of an abomination ; because, in thus 
taking what he wants, he derives an ad- 
vantage from » loan (namcly, the money he 
leaves with the merchant ;) and the Prophet 
has prohibited us from taking interest on 
loans, He must therefore first deposit the 
dirms with the merchant, and then trke 
from him whatever ho may want; as tho 
monoy is in this case a trust, and not a loan, 
insomuch that the merchant is not subject 
pay a compensation in ease of the loss of 
1 e 

Section VII. 
Miscellaneous cases 


The Koran ought to be written wtthout 
marks or potnts.—Ir is abominable to dis- 
tinguish the sentonces of the Koran with 
marks, or to insert init the points or short 
vowels. Nevertheless the learned amongst 
the moderns have sgaid that these distinc- 
tions are proper when made for the use of a 
foreigner. 


Infidels may enter the sacred mosque.— 
THERE is no impropriety in a Polytheist* 
entering the sacred mosque.t Shafei held 
this to be abominable; and Malik has said, 
that it is improper for such to enter into an 
mosque.—The argument of Shafei in sup 
port of his opinion is, that Gop has said in 
the Koran. ‘‘ASSOCIATORS ARE IMPURE, 
AND THEREFORE MUST NOT BE PERMITTED 
TO ENTER THE SACRED MOSQUE.’ Another 
argument is, that an infidel is never free 
from impurity, as he does not perform 
ablution in such a& manner as to work a 
purification; and an impure man js not 
allowed to enter into # mosque. Thesame 
arguments have been urged by Malik; but 
he extends them to any mosque. The argu- 
ment of our doctors in this point is drawn 
from a tradition that the Prophet lodged 
several of the tribe of Sakeef, who were 
infidels, in his own mosque. Besides, as 
the impurity of an infidel lics in his un- 
belicf, he dves not thereby defile a mosque. 
With respect, moreover, to the text above 
quoted, it merely alludes to infidels entering 
a mosque in a haughty and forcible manner, 
and to a custom which was practised in the 
days of ignorance of walking about the 
mosque naked. 

It is abominable to keep cunuchs—lr is 
abominable for a Mussulman to keep cunuchs 
in his service, as the employment of them is 
a motive with men fur reducing others to a 
like state, a practice which is prescribed in 
the sacred writings.{ 

Tt ts allowed to castrate cattle.—Ir is not 
abominable to castrate cattle, orto make a 
horse copniate with an ass, as these tend to 
the benefit of mankind. Besides, it is re. 
lated, in the Nakl Saheeh, that the Prophet 
rode upon a mule, which if such promiscu- 
ous procreation of animals had been prohi- 
bited, he would never have done, as thereby 
a door would have been opened to sin. 

A Jew or Christian, may be visited dur. 
tng sickness.—THERE i8 no impropriety in 
visiting » Jew or Christian during their 
sickness, as this affords them « kind of con. 
solation ; and the Law does not. prohibit us 
from thus consoling them. Nay, wo are told 
in the Nak! Saheeh, that the Prophet visited 
Jew who lay sick in his neighbourhood. 

Vain invocations in prayer not allowed.— 
Ir is abominablo that a person, in offering 
up prayers to Gop, should say, ‘‘I beseech 
thee, hy the glory of thy heavens!’ or ‘*by 
the splendour of thy throne!’’ for a style of 


* Arab. Moshirrak i.e. an 
including all who deny the unity of the 
Godhead, and therefore applying to (trini- 
tarian) Christians as well as to Idolators, 

{+ This isa mosque in Mecca, so_ called 
because the Prophet most frequently offered 
up prayers in it. 

ft Thatis, in the Koran, which is termed, 
by way of pre-eminence, the Sharra, or 
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this nature would lead to suspect that the 
Almighty derived glory from the heavend; 
whereas the heavens are created, but Gop, 
with all His attributes, is eternal and immu- 
table. It is, however, recorded by Aboo 
Yoosef, that there is no impropriety in this 
(an opinion which has been likewise adopted 
by Aboo Lais), because it is related of the 
Prophet that he offered up a similar prayer 
to Gop. Our doctors, on the other hand, 
have urged that this tradition is uncertain ; 
and that to abstain from whatsoever is sus- 
pected of being wrong is most prudent and 
advisable. 


Ir is abominable to savy, in a prayer, “I 
beseech thee, O Gop, by the rxieut of”’ 
(any particular person), or “‘by the rRtaat 
of’? (any of the Prophets) ; because none of 
his creatures is possessed of wny right with 
respect to the Creator. 


Gaming +s disallowed.—-ly is an abomi- 
nation to play at chess, dice. or any other 
game; for if anything be staked it is gam- 
bling, which is expressly prohibited in the 
Koran; orif, on the other hind, nothing 
be hazarded, it is useless and vain, Besides 
the Prophet has declared all the ontertain- 
ments of a Musyulman to be vain excepting 
three ; the brouking in of his horse; the 
drawing of his bow; and the playing and 
amusing himself with his wives. Soveral 
of the learned, however, deem the game of 
chess to be allowed, as having a tendency to 
quicken the understanding ; which opinoin 
has also been ascribed to Shafei.—Our doc- 
tors have founded their judgment in this 
particular on a saying of the Prophet, 
** Whosoever playy at chess or dice dues as, 
it were, plunge his hand into the blood of 
w hog.’’ Moreover, plays of this nature are 
apt to withhold men from the adoration and 
worship of Gop at the set periods; and the 
Prophet has said, ‘* Whatsocvor tends to re- 
lex men in their duty to Gopis considcred 
in the same light with the practice of gam. 
ing.”? It is also proper to remark, that ifa 
man play at chess fur a stake it destroys the 
integrity of his character, and renders him a 
Fasik, or reprobate: but if he do not play at 
it for a stake, the integrity of his character 
is not affected. Aboo Yoosafand Moham- 
med hold it abominable to salute any person 
that is engaged in play: since, in thus re- 
fraining, Out abhorrence of gaming may be 
expressed, Haneefa, on the contrary, holda 
to proper, as being the means of diverting 
the parties from their game. 

Presents (except of cloth or money) and 
entertainments may be accepled froma mer- 
cantile slave.—THERE is no impropriety in 
a person receiving a present from a slave 
who is a merchant; or in accepting from him 
an invitation to an entertainment; or in 
borrowing his carriage; but it is abominable 
to receive from him a persent either of cloth 
or money.—What is here advanced procecds 
upon & favourable construction of the law. 
Analogy would suggest that there is no dif- 
ference whatever between his invitations 
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and his presents congisting of cloth or 
money ;—in other words, they are all equally 
sbominable in the acceptance, as being all 
gratuitous acts, to which a slave is not com- 
petent.—The reason, however, for a more 
favourable construction of the law, in this 
particular, is that the Prophet accopted a 
present from Soliman when he was 4s slave, 
and from Bareera when she was a Mokatiba- 
A number of the companions, also, accepted 
an invitation jrom the freedman of Abvo 
Russaid whilst he was yet a slave. Thoro is, 
moreover, a sort of necessity which operates 
upon a mercantile slave, and obliges him to 
give into these several customs. Thus, for 
instance, if a person, having gone to his shop 
with & view to purchase wares, and having 
requested of him something to drink. should 
be refused by him, in that case he would con- 
sequently incur the imputation of covetous- 
ness, few people would frequent his shop, 
and his trude would thereby be ruined; 
Besides, when # sluve is permitted to trade, 
he implicitly possesses all the power of a 
merchant in its fullextent. But he is under 
no necessity of clothing people, or of dis- 
tributing moncy to them; and hence = it is 
not allowed to him to perform such acts, 
in conformity with what analogy suggests 
upon this subject. 

General rules with respect lo infant orphans 
or foundings.—I¥ a person bestow any- 
thing in gift or alms upon an orphan*® under 
the protection of a particular person, it is 
lawful for that person to take possession of 
such gift oralms on his behalf.—It is here 
proper to remark, that acts in regard to 
infant orphans are of three descriptions.— 
I, Acts of guardianship, such as contracting 
an infant in marriage, or selling or buying 


goods for him; power which  helongs 
sllely to the Walee, or noutural guardian, 
whom the Law has constituted the infant’s 


Substitute in those points.—Ll. Acts arising 
from the wants of an infant; such as buving 
or Selling for him on occasions of need; or 
hiring &@ nurse for him, or the like: which 
power belongs to the maintainer of the in- 
fant, whether he be the brother, uncle, or 
(in the case of founding) the Mooltakit, 
or taker-up, or the mother, provided she be 
maintainer of the infant; and as these are 
empowered with respect to such acts, the 
Walee, or natural guardian, is also empow- 
ered with respect to them in a stil] superior 
degree ;—nor is it requisite, with respect 
to the guardian, that the infant be in his 
immediate protection.—III. Acts which are 
purely advantageous to the infant, such as 
accepting presents or gifts, and keeping them 
for him; w power which may be exercised 
either by a Moltakit, a brother, or an uncle, 
and also by the infant himself, provided he 
be possessed of discretion, the intention 
being only to open a door to the infant’s re- 
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* \rah, Lakeet. 
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Properly, a foundling. 
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ceiving benefactions of an advantageous 
nature.—The infant, therefore, is em- 
owered in regard to those acts (provided 
he be discreet), or any person under whose 
protections he may happen to be. 

It is not! awful for the Mooltakit [taker- 
up] of a founding tohire him out in ser- 
vice; norisit lawful for an uncle to do so 
by his infant nephew, although he be under 
his immediate care. It is otherwise with a 
mother; for she may lawfully let her infant 
child to hire, provided she have immediate 
charge of him; because & mother is em- 
powered to use the services of her infant 
child by employing him, without tendering 
him any return,—whereas & Mooltakit or an 
unec’e has not this power.—If the child 
should of himself enter into an engagement 
of service, itis not valid, as there is @ pos- 
sibility of its tending to his prejudice.— 
Still, however, if after having hired himself 
out he should fulfil his engagement, it is 
then valid; because in thus confirming it 
his advantage only is consulted ; and he is 
consequently entitled to the hire agreed for. 

A master must not fix an iron collar on the 
neck of his slave——It is abominabe fora 
person to fix aniron collar on the neck of 
his slave in such ® manner as to deprive 
him of the power of moving his head, ac. 
cording to the custom of tyrants ; because a 
punishment of this nature is like the tor- 
ments of the damned, and is consequently 
unlawful, inthe same manner as scorching 
with fire. 


But he may imprison him.—A MUvSSUL- 
MAN may imprison his slave ; for as a cus- 
tom prevails amongst the Mussulmans of 
confining people who are mad _ or seditious, 
so in a similar manner it is lawful for a per- 
son to confine a slave, that he may prevent 
his absconding, and thus secure his pro- 


ee 

Glysters are allowed in cause of necessity. 
—It is not abominable to apply a glyster in 
a cause of need; because medical practices 
are approved, in the united opinion of all 
our doctors, as well as by the traditions of 
the Prophet. An application of this kind 
is, moreover, equally proper, whether it be 
administered to a man or woman. It is not 
allowable, however, to have recourse to any 
forbidden thing, such as wine. or the like ; 
for it is unlawful to seek health by unlawful 
means. 

The allowances of a Kazee are to be de. 
frayad from the public treasury.—IT is nct 
improper to defray the allowances of a 
Kazee from the public tresaury, because the 
Prophet nominated Atab Bin Osaid Kazee of 
Mecca, appointing him his allowance from 
the public treasury there; and he also no. 
minated Alee to be Kazee of Yemn, appoint- 
ing him his allowance from the treasury 
there.— Besides, as a Kazee is, by the nature 
ofhis office, confined to the business of 
guarding the rights of Mussulmans, his 
maintenance is therefore drawn from their 
property (and the public treasury is the 
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property of the Mussulman community) ; 
for a confinement to any particular office or 
duty entitles to maintenance; as holds in 
the case of an executor, or a Mozaribat 
factor who travels, with the stock.—It is to 
be observed, however, that the propriety 0” 
the Kazee receiving his allowance from th 

public treasury is only where he takes it in 
& satisfactory manner, without any condi- 
tion ; for ifhe should refuse to undertake the 
office, unless the sovereign allow him a cer- 
tain salary, itis unlawful; because he in 
such case demands a reward for the dig. 
charge of an act of piety ; for such the office 
of a Kazee is; nay, the exercise of jurisdig- 
tion is the nobleat species of devotion.—It 
is also proper to remark, that ifa Kacee be 
poor, it is most eligible, or rather inoumbent 
on him to receive his maintenance from the 
public treasury ; for otherwise he would be 
unable to support the dignity of his office 
from a necessary attention towards the cone 
cerns of his subsistence. If, onthe contrary, 
he be rich, some deem it most eligible that 
he should not receive his allowance from the 
public treasury ; whilst others maintain that 
itis incumbent on him so to do. The latter 
ig the better opinion ; because otherwise the 
office might be rendered low and contempti- 
ble ; and also because, if an indigent person 
should succeed a rich Kazee, it would then be 
difficult for him to prooure a salary, as that 
had been, perhaps, for along time relin. 
quished. 


Case of a Kazee dismissed after having 
received his allowance.—Iv a Kazee, having 
possessed himself of one year’s allowance, 
should be dismissed from his office before the 
expiration of that year, there isin this case 
a disagreement amongst our doctors, in the 
same manner as they have differed in opi- 
nion where a wife dies in a similar predica- 
ment.* The better opinion, however, 16 that 
he should restore the excess. 


Female slaves may travel vwsthout being 
attended by a kineman.—THERE is no im. 
propriety in a femele slave or an Am-Walid 
travelling without being attended by a kins. 
man; because a stranger (as has been al. 
ready explained) is considered the same asa 
kinsman with respect to looking at or touch- 
inga female slave; and an Am-Walid is 
also a slave, as being property, although she 
cannot be sold. 


BOOK XLV. 
OF THE CULTIVATICN OF WASTE IAnDS.¢ 


Definition of Mawat,—Mawat (which is 
here rendered waste land) signifies any piece 
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of eround Incapable of yielding advantage. 
sither from a wantof water, an inunda- 
tion, or anv other cause, such as prevents 
tillage; and it is termed Mawat, or dead, 
pecanse, like the dead, it is of no use. 

And description of the land so termed.— 
Any plece of ground which, from a long 
time, has Iain waste withont helonging to 
any person. or which has heen formerly the 
vroperty of a Mussulman, who is not then 
known and is likewise so far removed from a 
village that, if person call ont fram thence 
his voice cannot there be heard, is termed 
Mawat. The compiler of the Hedaya ro- 
marks that thisisthe explanation of it a8 
delivered by Kadooree. It is reported from 
Mohammed that it is requisite the ground 
be neither the property of a Mussniman nor 
a Zimmee; and likewise, that it he of no 
nfe: in which case it heromes absolutely 
Mawat: but that eround which is the pro- 
pertv either of a Mussulman ora Zimmee is 
not Mawat.—If the proprictor he unknown. 
the ground in the mean time belongs to the 
Mussulman community :—bhbut if he after- 
warda appear, it must be restored to him, 
and the cultivator is resnonsible for what- 
ever damage he may have occasioned.— 
With resnect to the ground being distant 
from a village. a8 mentioned by Kadooree, 
Aboo Yoosaf is of opinion that this is a 
condition, for this reason, that where the 
ground is contiguous toa village it cannot 
be said to he entirely useless to the inha- 
bitants of it. Mohammed holds it sufficient 
that the villagers do not in reality make use 
of the ground, whether it be contiguons or 
not. The same opinion has been delivered 
by the Imam stvled Khahir Zada; but Shims 
al Avma, the Siruckshian, has adopted the 
opinion of Aboo Yoossaf. 

The cultivation of waste 
cultivator with a property 


landa tnveste the 
in themm.—Wuo- 


SOEVER cultivates waste lands, with the 
permission of the chief, obtains a property 
in them; whereas, if a person cultivate 


them without Such permission, he does not 
in that case become proprietor, according to 
Haneefa. The two disciples maintoin that, 
in this case also, the cultivator becomes Pro- 
prietor ; because of a saying of the Prophet, 
““Whoanever cultivates waste lands does 
thereby acquire the property of them.’’ and 
also becanse they are a sort of common goods 
and become the property of the cultivator in 
virtue of his being the first possessor; in the 
same manner as in the case of seizing gome, 
or gathering firewood. QOne argument of 
Haneefa on this point is a saying of the Pro- 
phet. ‘‘Nothing is lawful to any person but 
what is permitted by the Imax :’’—and with 
respect to the siying quoted by the two dis- 
ciples, it is to be construed merely into a 
judicial permission ‘for the Prophet was 
himself an Imam!.— in the sume manner as 
where he ssid, ‘“‘Whoever kills an infidel is 
entitled to his armour.’’—RBensides, all waste 
lands are plunder, seeing that the Mussul- 
mans Acquired the possession of them by 
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conquest ; and henee no person can assume 
a property in them withont the consent of 
the Tmam— as holds in all cases of plunder. 

Tithe only te due from land so cultivated, 
unless tthe motstencd with tribute water.— 
Tr a person enitivate waste land, a tithe only 
is due from it. for it is unlawful to chage a 
Mussu!man w'th tribute in the beginning - 
but if the land be moistened with tribute 
water, tribute may lawfully he imposed, as 
it then becomes due on account of the water, 
—Tr.also, a person cultivate waste lands, 
and afterwards relinquish them, and another 
then cultivate them, some have said that the 
second cultivator is best entitled to the pro- 
perty ; for the first was owner of the profits 
merely, and not of the land itself; and 
therefore upon his relinquishing it, the 
second obtains a superior claim. It is cer- 
tain, however, that the first enltivator may 
resume the lands from the second, because 
he is proprietor of them in virtue of having 
brought them toa state of cultivation (as 
appears from the saving of the Prophet 
quoted in the preceding case), and does not 
forfeit his property by the relinquishment, 

In the cultivation of the circumjacent 
qrounds, a read must be leftto it.—Tr a 
person cultivate a piece of waste land, and 
four others afterwards 80 cultivate the cir- 
cumjacent ground as to obstruct the passage 
into his property, it is repo:ted, from Mo- 
hammced, that his road is lead through 
the ground of him who cultivated last ; for, 
after three of the sides bordering upon his 
property had heen cultivated, the other of 
conseqnence remains for his ingress and 
egress; and therefore the person whoculti- 
vates it wilfully aims at the destruction of 
bie right. 

A Zimmer acquires a property in the lard 
he cultivates, as well asa  Mussulman.—Iv a 
Zimmee cultivate waste lands, he becomes 
proprietor of them, in the same manner as 
a Mussulman; because cultivation endows 
with a right of property. (IHanecefs, how- 
ever, holds that the consent of the Imam is 
requisite.;—A Zimmee and a Mussulm an, 
therefore, are alike in this respect, in the 
same manner 4s in all other points of pro- 
perty. 

If the land be not cultivated for three 
years after it ia marked off, it may be trans- 
ferred by the Imam.—IF «a person circum. 
scribe a piece of ground, and set marks upon 
it with stones or such like, and keep it in 
that state for the space of three years with- 
out cultivating it, the Imam may in the 
ease lawfully resume it, and assign it to 
another; because the ground was given to 
tho first with a view to his cultivating it, go 
that a benofit might ensue to the Mussul- 
mans from the collection of the tithe and 
tribute ; and as he neglected this, it is there- 
fore incumbent onthe Imam to deliver it 
over to another, that the end for which it 
wan given to the first may be answered,— 
Moreover, the encompassing of the ground 
with stones, &., does not, like cultivation, 
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create a right of property, sinoe by culti- 
vating the land is understood rendering it 
prodyctive, whereas the encompassing it 
with stones serves merely to designate the 
boundaries: the land, therefore, still remains 
unsppropriated as before.—With respect to 
the specification of three yeurs, as here men- 
tioned, it is foundod on a svying of Omar, 
“The marker has no right after three years 
have elapsed.’’—It also proceeds on this prin- 
ciple, that three periods of time are requisite 
for a person who marks lands; one, that he 
may go to his plate of abode after having 
set the marks; another, that he may there 
settle his affairs; and a third that he may 
return to his land; 4nd each of these several 
periods is deter nined ata year, as it is pro- 
bable any less division of time, such a8 an 
hour, a day, or a month, might not suffice to 
answer the purpose. If, therefore, after the 
elapse of three years the marker return not 
to his lands, it is presumed that he has relin- 
quished them.—Lawyers remark that what 
is here advanced proceeds upon a principle 
of equity ; but that, in strictness of law, if 
a person Cultivate the lands which another 
has marked before the elapse of the period 
above mentioned he becomesthe proprictor 
of them, a8 in this ease he isthe cultivator, 
@nd not the other. 

Manner of marking off waste land.—1T is 
here proper to observe that waste lands may 
be marked hy other modes beside setting 
stones, such a8 by surrounding them with 
the branches of trees; bv burning the under- 
wood and thorns which may be growing upon 
the lands; or by collecting them together 
and scattering them, mixed with a little 
earth, about the borders, without carrying 
them so uniformly round as to form a con- 
tinued boundary or, lastly, by digging a 
trench one or two yatds in width. 

Cultivation is established by digging and 
watering the ground.—Ir is rclated. as an 
opinion of Mohammed, that if a person dig 
up and water a piece of waste land. he is 
then the cultivator of it; whereas, if he dig 
it up or water it singly, he is only held to 
have set a mark upon it.—In the same man- 
ner, if he dig a trench or ditch without 
watering the land, it is considered only as 
marking; whereas, if he moisten it with 
water, after digging a trench, it is cultiva- 
tion. 

ynclosing it, or sowing tt with secd.—'Tf, 
moreover, a person raise ¥n enclosure round 
the land so high as to he a dam to tho water, 
he is held to have cultivated it; and so like. 
wise if he sow seed in it, 

[t must not be practised on the borders of 
land already culivated.— It is not permitted 
ton cultivate a piece of waste land imme- 
diately bordering upon lands that are in a 
flourishing state; as it is requisite that a 
space be left for the use of the cattle of the 
uther proprietor, and also for piling up his 
stacks, whence such land does not come 
under the description of waste any more 
than a river or a highway ;— and accord- 
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ingly, our doctors have said, that it is not 
lawful for the Imam to hestow on ‘a person 
any article of indispensable use to the 
Mussulmans, such as a saltspit, or a well 
from which the people draw water to drink. 

A space tsappropriated to wells duq in 
waste 1ind3.—-WNOXEVER digs a well in wast 
land is entitled to a spfce or picce of land* 
round it, If, therefore, the well he dug for 
the use of camels, a space of forty vards is 
annexed to it.—This is related in the tradi- 
tions. Several ofour doctors have constryed 
the forty vards to mean the aggregate space. 
The better opinion, however, is that forty 
yards are annexed to each side of the well; 
for as many landa are ofa soft and humid 
soil, it might happen that if anothor person 
shoyld dig a well at a less distance from the 
first than forty yards, the water of the one 
might oove through the earth and communi- 
Cate with the other. If the well be dug 
with «a view to drawing water from it by 
means of camels or other animals,f in that 
case the space of sixty yards is annexed, 
according to the two disciples. Haneefa 
holds that in this case likewise only forty 
vards are allowed.—The arguments of the 
disciples upon this point are twofold.— 
Figst, a saving of the Prophet, “‘The pre- 
cincts of » fountain are five hundred yards, 
of a well from which camels may drink forty, 
and of a well from which water is dréwn 
sixty yards.”’—SrConbDLy, there is a neces. 
sity that a considerable space be annexed to 
a well of this nature, since the camels may 
he required to be led to a distance from it, as 
the rope hy which the water is drawn up is 
often of long extent; but where wells are so 
made that the water may be taken out by 
the hand, it is not necessary that any great 
space be allotted on this account ; and there- 
fore a difference should cettainly be made 
between the two sorts of wells. Hanecfa ar- 
gues from the tradition before cited, in which 
forty yards are mentioned, without distin- 
guishing between the two species of wells, 
The objection, moreover, started by the two 
disciples may be obviated by making the 
camels revolve round the well with the rope, 
instead of driving them directly from it. 

Ir the well have a fountain in it, the space 
annexed to it is five hundred yards; be- 
cause of the tradition before quoted; and 
also, because a large space is here absolutely 
requisite ; for as the fountain is brought out 
to witer the ground, one space is required 
thiOugh which the water may be conducted 
from the fountain; another for a reservoir 
wherein the water may bo collected, and a 
third for conveying the water from the reser- 
voir to moisten the lands for oultivation..A 
considerable space is therefore required ; 
whioh is determined at five hundred yarda, 


* Arab Hareem; moaning, literally pro» 
hibited to others. 


+ See note in Vol, II., pe 220, 
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by the tradition ; and this, according to the 
most aythentic opinions, means five hundrel 
yards. on each side of the fountain; the 
yard measuring six spans.—(Some have said 
that the annexation of five hundred yards 
to a fountain is only in the country of 
Arabia, where the soil is hard; but that in 
our country, where it is soft, a larger extent 
is required as otherwise the water of one 
fountain might transude through the earth 
and communicate with that of another.) 

Within the limits of which no other person 
fa entitled to dig.—IF a person atte.npt to 
dig a well within the limits of the proprietor 
of another well, in that case the other may 
prohibit him; because the limits of hie well 
are his property (as has been explained), ard 
therefore none has a right to encroach upon 
them. If, also, a person should vctually dig 
a well within the limits of another the first 
proprietor has in that case the option either 
of filling it up himself gratuitously, or of 
forcing the other so to do.—Some have said 
that inthis case, the first proprietor is to 
take a compensation for the damage from 
the other, and then to fill up the well him- 
self:—in the same manner as where & person 
dostroys a wall the property of anothor, in 
which case he must make reparation to the 
proprietor, who must rebuild it himself. 
This is approved. It is related in Khasaf’s 
treatise upon the duties of a Kazee, that the 
damage, in this instance, must be computed 
by a comparison of the value the first well 
bore before the other was dug, with what it 
bears afterwards ; the difference showing the 
loss systained. 

Or, if any do 80, he is responsible for such 
accidents a8sit my ooctasion.—THERE is no 
responsibility for any thing which may hap- 
pen to be destroyed by falling in to the first 
of the two wells, as the proprietor, in dig- 
ging it, was not guilty of any trespass.— 
This is evident, in the opinion of Haneefa, 
if he dug it with the consent of the Imam; 
and also in the opinion of the two disciples, 
whether it was done with the consent of the 
Imam or not;—according to Haneefa, be- 
cause the digging of a well, in this instance, 
was the same as the setting of marks, which 
may be done without the consent of the 
Imam, although the property cannot be 
acquired without his permission.—If, on the 
contrary, anything bedestroved by falling 
into the second well, it must be atoned for 
as the proprietor of this well has been 
guilty of a trespass in having dug upon the 
property of another. If, on the other hand, 
a person dig a well bordering on the pre- 
cincts of another, without however encroach- 
ing upon it, and the water of that other 
should then decrease, he is not liable to 
make any compensation, as he is not here 
guilty of any transgression.—In this last 
ease, morever, the second digger is entitled 
only to the ground on three sides of his 
well, as the ground on the side of the firet 
well is the property of the first digger. 


A apace te aleo appropriated & a water- 
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course, —WyORVER digs a channel * for 
conducting water to any place, has a space 
annexed to it, according to his want. It is 
related by Mohammed that an aqueduct is 
the same as a well, so far as regards the 
annexing of land to it.—Some say that this 
is the doctrine of the two disciples; byt 
that, according to Haneefa, no space is 
allowed, except when the water appears 
above ground; for as an aqueduct is in fact 
merely a rivulet, it is therefore subject to the 
same rules, Several doctors have, however, 
maintained that when an aqueduct appears 
above ground, it is then considered in the 
same light as a spring or fountain: and that 
cOnsequenty the same quantity of land is 
’nnexed to it, name'y, five hundred yards. 

Or to a tree planted in waste land.—IrF a 
person plant a tree in a waste spot of land, 
he is ontitled to a small spaces an appen- 
dage to it: wherefore no other person is 
allowed to plant tree onthe ground within 
his precincts, as this space is useful to him 
for collecting his fruits, and heaping them 
upon it. The space allotted to a tree is the 
measure of five yards, agreeably to what 
occurs in the traditions upon that subject. 

The deserted beds of rivers must be culti- 
vated.— LANDS through which the Euphrates; 
tho Tigris, or any similar river formerly ran; 
must not be cultivated, if it be possible that 
the river may again ryn over them ; as the 
people whose lands lie adjacent to the river in 
its former course have an interest in desiring 
that the river may not be prevented from 
returning to it. If, however, the lands be 
not likely to be again overflowed, they are 
then held to be waste, provided they do not 
adjoin to any cultivated spot:—becayuse such 
lands are not the property of any one; for 
the superiority of water repels all other supe- 
riority ; but a8 soon as the land appears above 
the water it beomes subject to the Imam. 

A space 18 not allowed to anaqueduct run- 
ning through another’s land without proof of 
prior rtght.—WHOEVER has the property of 
an aqueduct, which runs through land be- 
longing, to 4nother, is not (according to 
Haneefa) entitled to any adjacent space, 
unless he produce evidence to prove his 
right.—The two disciples, on the contrary ; 
maintain that he is, in virtue of his pro- 
perty in the aqueduct, entitled to the banks 
on which people pass, and which the earth 
thrown up by the excavation of it occupies. 
Some have said that the difference of opinion 
in this case is founded on that which obtains 
where a person digs a canal in waste lands 
by permission of the Imam ; for in this case, 
according to Haneefa, he is not entitled to 
any space ; whereas the two disciples main- 
tain that he is so entitled, since he can 
derive no advantage from the canal unless 
he possess a space annexed to it, as he must 


*aArab, Kanat, Pers, Kareez. It is 
generally understood to mean a subterra- 
neous aquedyot or drain. 
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often be bliged to walk along the banks of 
itto clear away any incumbrances that may 
stop thecourse of the water, it being im- 
practicable for a person, in the common 
course of things, to walk in tho middle of 
it.—As, moreover, he is often necessitated 
to dam it with earth and clay, and it is 
impossible for him to bring these from any 
distance without incurring an oxtraordinary 
expense ; he is thorefore entitled to a spare 
of ground, in the same manner as a _ person 
who digs a well.—{fhe argument of Haneefa 
is, that the claim to any space is repugnant 
to analogy, the right to it being established, 
in the case of a well, solely on the ground of 
the precept before quoted, Besides, the ne- 
cessity of a space, in the case of a well, is 
more urgent than in the case of a canal or 
aqueduct ; for, in the latter, the use of the 
water may be enjoyed without any space,— 
whereas, in the former, this is impossible, as 
the water must be pulled up by a rope, to 
effect which a space is requisitc, as has been 
before oxplained. Hence there is an obvious 
difference between a well and a canal; and 
consequently they can bear no analogy to 
each other. The reason for founding the 
case in question on this is, that if the pro- 
prietor of the aquednct be entitled to a space 
of land, he is held to be seised of the said 
space a8 a dependency of the aqueduct ; and 
the evidence of the possessor is valid in case 
of a contest ; whereas if, on the contrary, he 
be not entitled to any space, he is not held 
to be seised of it, and circumstances there- 
fore testify for the proprietor of the land ; as 
shall shortly be explained—If, however, tho 
casein question be considered separately, 
and not as founded on the above, then the 
two disciples argue that the space is in the 
hands of the proprietor of the aquedacet, as 
he preserves the water by means of it,— 
whence it is that the ‘proprietor of the land 
is not entitled to break it down.—Haneefa, 
on the other hand, argues that the dependent 
land resemblcs the other land, of the proprio- 
tor, with respect both to appearance and sub- 
stance :—with respect to appearance, because 
it is on a level with, and joins to it ; and with 
respect to substance also, because it is of the 
same soil, and is equally capable of nourish- 
ing trees and vegetables; and circumstances 
testify for him who is in possession of what 
bears the greatest resemblance to the depen- 
dent ground, namely, the land adjacent to 
it ;—in the same manner as where two people 
contend for a door-plank in the possession of 
some other person, and which exactly quad- 
rates with another that is possessed by one 
of the litigants; for in that case the Kazee 
must abjudge such plank to be the property 
of him who possesses the correspondent one, 
—In reply to what the two diSciples further 
urge— it may be observed that the contest 
here does not hinge upon what was placed 
for the conservation of the water (the banks), 
but upon what is independent of it, and fit 
for producing treat, &o. Besides supposing 
that the proprietor of the aqueduct preserves 
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the water only on account of the dependent 
spaee of land, it may be answered that the 
proprietor of the ground preserves it only on 
account of the dependent space of land like. 
wise.— With respect, moreover, to what they 
urge, that ‘‘the proprietor of the land is not 
entitled to break down the banks of the 
aqnueduct,’”’ itis to be observed that this is 
not because they are the property of the 
proprietor of the aqueduct, but merely be- 
Cause he has an interest in them ;— jin the 


piece of land belonging to some other 


proprietor of the land, accordin 
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sime manner as where a person is possessed 


of a wall, and another, having the propert 

of a wall near it, : at 
with the assent, of the other; for in sych 
case the other has not afterwards the power 


lays beams across both 


of pulling down his own wall, since he myst 


thereby injure the right of this person. 


Differences of opinion concerning, aque- 


ducts.—It is related, in the Jama Sagheer 
that if a person posse 


88 an Aaquedyct havin 
banks On each side, and mdjacent( them 4 


son, 4nd_ the banks be notin the hands of 


any one, that is to say, be destitute of marks, 


such as trees, stones, 


or the like, to deter. 
mine the property, 


those banks belong to the 
—whereas the two disciples ela: uate: 
appertain to the proprictor of the river.—If. 
on the contrary, tho marker of any person be 
left upon them, they are then un&nimously 
of opinion that the marker has the better 
claim,—Stil, however, the 


differ in opini 
where there is a tree pon the banks, and it 


is not known who planted it ;—for Haneefa is 
of opinion that to plant a tree is the right of 
the proprietor of the grounds, whilst the two 
disciples hold this to be the right of the pro- 
prietor of the aqueduct.— With respect, also, 
to throwing up earth, many have said that 
there is a disagreement; whilst others have 
said that this belongs to the proprietor of 
the aqueduct, provided he do not exceed the 
prescribed bounds. With regard to walking 
upon the banks, some have gaid that it is not 
permitted, in the opinion of Haneefa ; whilst 
othors have said that it is not prohibited 
because of there being a necessity for it. 
The learned Aboo Jafir has said that he 
would decree according to the opinion of 
Haneef in the case of planting a tree,—and 
according to that of the two disciples, in the 
case of throwingup earth. It is reported, 
from Abou Yoosaf, that the width of the 
dependent space of an aqueduct is half the 
breadth of the aqueduct; but according tc 
Mohammed it is the whole breadth : and 
this opinion is the most favourable to man. 
kind.—It is here proper to onserve, that the 
subject resolves itself into several sections, 
treating of the cases of Shirba, or a right: 
to water, whether derived from the the posses 
sion of land, orfrom other causes. 


Section I. 
Of Watere. 


All people have a right to drink from 
well, canal, or reservoir ; and alao catile.«. 


Iy a person have the properay of a canal, a 
well, or a reservoir, he cannot prohibit either 
man or beast from drinking of it.—Heré it 
is necessary to promise that water is of four 
kinds. I. The water of the ocean, which 
every person has a right to drink, or to 
corry away for the purpose of moistening 
his lands.—If, therefore, a person incline to 
dig a canal, and convey the water in it from 
the ocean to hislind.no person has power 
to prevent him from so doing ; for the enjoy- 
ment of the water of the ocein is common to 
every one,in the same manner as the light 
of the sun of moon, or the use of the air.— 
II. The water of large rivers, such as the 
Qxu8, the Euphrates, or the Tigris, in which 
every person has an absolute right to drink, 
and also a conditional right to use it towards 
moistening his lands;—that is to say, a per- 
son, if he cultivate waste land, may dig a 
channel for the purpose of conveying water 
to it from the river, provided his doing so be 
not detrimental to the people: but if there 
be a probability of its being hurtful in its 
consequences (asif, by opening the banks, 
the water should overflow the country ond 
villages around), in that case he is not per. 
mitted to dig a channel for the watering of 
his land, as the prevention of a public evil 
+3 a consideration of greater moment,—Ana.- 
logous to this, also, is the erection of a mill 
on the banks of a river; for the demolition 
of the banks by the mill is the stneas by 
watering land.—ILI. Water in which soveral 
have a share ;—and in which, likewise, the 
right of drinking is allowed to every one; 
for it is recorded in the traditions that three 
things are common to all, namely, water , 
grass, and fire. Besides, wells, and the like, 
are not dug for the purpose of preserving 
water; and hence the water of them is not 
the property of anyone ; for it is common, 
and as such cannot be mide a particular 
property until it be separately kept and 
preserved ;—18 holds with respect to a deer 
that only sleeps upon @ person’s ground 
There is, Moreover, & necessity for estab- 
lishing this common right with regard to 
water, since it is impossible for every person 
to carry it along with him ; and as a person 
may be in want 0 it for himself and _ his 
horse, mankind would therefore be too much 
cramped if an unlimited use of it were not 
granted them. If, however, a person incline 
to bring water to moisten the land he had 
cultivated from a river or canal which be- 
longs to others, the proprietors may pre- 
vent him, as otherwise their right of water- 
ing* would be entirely destroyed.—IV, 
Water which is preserved, or in other 
words kept in vessels. Water of this de- 
scriptionis property, becuse of its deten- 
tion ; and the right of others no longer ex- 
tends to it:—in the same manner 4s holds 
with respect to game, after being taken by 


sae aS Se eel he ge 
*arab, Shirba, a particular right to water, 
explained in the course of this book 
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any person. Nevertheless, it is doubtful 
whether this water may not also be parti- 
cipsted, because of the tradition before 
quoted. Hence, if a person, in a time of 
scarcity, Steal a quantity of water equiva- 
lent to the amount which constitutes theft, 
he is not liable to amputation. 


Unless there be other water at a little dis. 
tunce.—Iy a person be possessed of a well, 
fountain, or rivylet, he may prevent any 
one from drinking the water of them, or 
encroaching on his property, provided there 
be other water at a little distance, and 
which is not the particular property of any 
one. If, however, this be not the case, the 
proprietor must then either bring him water 
to drink, or permit him to take it himself, 
on condition that he destroy not the banks, 
What is here advanced is reported from 
Tahavee,—Some have said that this is ap. 
proved, in case the possessor of the well 
have dug it himself in Iand which is hig 
own property : but that, if he should have 
dug it in waste lands, he is not, in that cage, 
on &ny account permitted to prohibit otherg 
from entering on his premises to drink 
water; for the waste lands sare a common 
right; and us the well was dug towards the 
promoting of & common right, namely, tithe 
and tribute, it follows that the digging of it 
is not destructive of the liberty of drinking, 
If, therefores, the proprictor refuse the other 
permission to drink, and that others be 
apprehensive either of the death of himself 
or his horse from an excess of thirst, he may 
then lawfully oppose the proprietor with 
weapons, ashe has already aimed at hig 
destruction in withholding his right, namely, 
the water: for the water of © well is common, 
and is not property.—It is otherwise with 
respect to water kept in vessels ; for a person 
in want of it where it is so kept, is only 
permitted to contend with the possessor of it 
without weapons. The same law obtains in 
the case of a person oppressed with hunger, 
Many have said that in the cese of a wall it 
is not lawful to use weapons; but that it ig 
allowable to contend with a stick; for the 
possessor is guilty of an offence in refusing 
the water; and the application of a stick is 
a substitute for correction. 


Water may also be carried away for the 
purpose of dolution.—IT is lawful for men to 
carry away water from a rivulet to perform 
their ablutions, or to wash their garments,— 
This is approved ; because, to desire men to 
purify themselves, 0: to wash their garments 
with such water, without carrying it awa 
ag mentioned by some), would be attended 
with much inconvenience, 


Or for watering trees or parterres.—Ir, 
also, a person be inclined to water the trees 
or small parterre before his house, he may 
lawfully carry away water for that purpose 
from the rivulet of another; for the law 
allows great liberty in the case of water, 
and considers the refusal of it as truly 
opprobrious——A person is not, however, 
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allowed to carry away water either from the 
rivulet, well; or aqueduct of another, for 
the use of his orchard or fields, unless he be 
expressly permitted so to do; and _ the pro- 
prietor may prohibit him from it; because 
when water is possessed in joint property, 
none but the proprictors have any right to 
the use of it, as otherwise their right would 
be defeated.—Still, however, the proprietor 
of the river may, if he coose, either pive 
or land, the water of it to another, because 
it is his property; and because the gift of 
such is Customary; inthe same manner as 
holds with respect to water preserved in 
vessels. 


Section II. 
Of digging or clearing Rivers.* 


River are of three descriptions,—RI VERS 
are of three kinds.—I. Such as are not the 
property of any; and of which the waters 
have not been divided, like the Tigris, 
Euphrates. &e.—II. Such as, being appro- 
priated and divided, are at the same (time 
public rivers, in which boats sail.—TIT. 
Rivers that are held in property, and divi- 
ded; and are also private, in which no boats 
gail. 

Great public rivers must be cleared and 
repaired at the expense of the public trea- 
sury.—Iw the first kind of rivers. if the 
river fill up so as to require digging, the 
care thereof devolves upon the chief, twhoa 
is to defray the charges of it from the 
public treasury; for as the work is per- 
formed for the advantage of the Mussulman 
community, the expense attending it must 
be defrayed from the property of the com- 
munity ;-—those expenses must, however, he 
disbursed from the funds of tribute and 
capitation-tax, and not from those of tithe 
and alms; for the latter are appropriated 
solely to the use of the poor, whereas the 
former are intended as a provision to answer 
contingencics. 

Or by ageneral contribution of Inbour.— 
TF there be not any money in the public 
treasury, the chief is in that cose at liberty ; 
with a view to promote the public utility, 
to compel the people to repair the damage in 
question, 28 it is presumed they would not 
of themselves apply to the work,—whence 
it was that Omar Farook said to the people, 
‘Were I to leave you to vour own direction, 
without ever using compulsion, verily, 
matters would come to guch @ pags that you 
would even sell your children,’’—None, 
however, must be compelled but such 4s aro 
wbleo to work: and = such as are not able to 


*Arab. Nihr.—It is a term of very goneral 
application, signifying not only rivers pro- 
perly so called, but also canals, or any other 
apecies of aqueduct constructed by art. 

t Arab. Walee; meaning, generally, tho 
governor of a province or district, 
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work, and are rich, must pay a certain sum, 
according to their particu’ar station and 
ability. 

And appropriated rivers, at the expense of 
the proprietors.—WiTH respect to the second 
kind of river, it must be cleared, whet 
requisits, at the expense of the proprietors, 
without any supply from the public trea. 
sury ; for the right of the river particularly 
belongs to them, as does also the yse of it.— 
If, therefore, any one of them should refyse 
to assist in digging, the chief may compel 
him, to the end that the others may not 
suffer any injury by his refugal. 

OBrtEcTION.—It would appear that, in 
being thus forced to work, the refuser suffers 
&n injury. 

Rereiy.—Such injury is partieylar, and is 
not without itsuse, forin recompense thereof 
the party obtains his share of the water ; it 
is not. therefore, to be put in com petition 
with the common injury that would other- 
wise be suffered by the rest. 

If, also, some of the proprietors of the 
river be desirous of strengthening the banks, 
from an apprehension that they might give 
way, snd it be probable that bad conse- 
quences may ensue from tleir decay (such as 
inundating the neighbouring country, and 
breaking up the roads), the chief may in 
that case use compulsion with any of them 
who refuse to assist in the undertaking. He 
must not, however, use force where the 
decay of the banks cannot produce any bad 
consequence ; for the fall of the banks igs an 
event merely probable. Jt is otherwise with 
respect to clearing a river in a case of 
necessity ; for that is a matter of certainty, 
—whence itis that compulsion may be used 
to effect it.—With respect to the third kind 
of rivers they sre particnlorly oppropriated 
and therefore the digging of them is entirely 
the duty of the proprietors.—Some have 
alleged that the magistrate may employ 
foree with any who refuse to dig; in the 
same manner as in the case of the second 
kind of rivulets. Others, again, have main- 
tained that the magistrate has not a power 
of this kind; since both of the injuries, 
nemely, that of the partner on whom com- 
pulsion is used, and also that which the 
other partners sustain in consequence of his 
refusal, are privete; and the injury to the 
other partners may be remedied by their 
taking from the one who refuses to work a 
part of the expense incurred in digging the 
rivulet, proportionately to his share (pro- 
vided, however, that the work be executed 
at the instance of the magistrate).—It is 
otherwise with respect to the second kind 
of rivers, as there one of the injuries is 
public. 

OrJecTion.—Here likewise is @ conjunction 
of two injuries and as one of these (namely, 
that sustained by those who have a right to 
drink the water) is public, it would follow 
that, to prevert this public injurv, compul- 
sion mav be used in the case of private 
rivers likewise, 
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RErty.—No compulsion is used in digging 
towards obtaining water to drink ;—thus if 
the whole should refuse to dig, the magistrdte 
cannot employ force.* 

Rules with respect todrains , watercourses, 
#c.—In digging a watercourse, the expense 
incurred in the upper part is equally defrayed 
by the whole of the partners; but when the 
work is carried beyond the land of any one 
of them, he is then, according to Haneefa, 


exempt from allfurther charge. The two 
disciples maintain that the expenses of 
end of the 


digging from the head to the 
watercourse is jointly defrayed by the 
several partners, according to the extent of 
their shares; because the partner possessing 
the higher share has likewiso aright in the 
lower ones. they being needful to him, in 
receiving the discharge, from his part, of 
the superfluous water. Haneefa, in support 
of his opinion, argues that the end of digging 
the watercourse being to obtain water for 
the purpose of cultivation, the object of the 
higher sharer is consequently obtained when 
his part is finished ; and he is not, therefore, 
under any obligation after that to assist in 
prosecuting the work solely for the bonefit of 
others.—With respect, moreover, to what 
the two disciples urge, it may be replied 
that, although the higher partner do indeed 
stand in need of the lower shares, for the 
pone away of the superfluous water from 
is share, yet heis not, on that account, 
obliged to dig these lower shares;—in the 
same mé&nner as where a person has a right 
of passing the water from his house upon 
the terrace of another; in which case he is 
not under any obligation to unite in building 
or repairing such terrace.—Besides, the 
higher partner may at any time prevent the 
water from overflowing his land, by occa- 
sionally damming up the source or spring, 
thereby preventing the flow of any Ssuper- 
fluity of water into his share. 

Wien, in digging a watercourse common 
to several partners, the work is carried 
beyond the share of one of them, who is 
thus exempted from any further charge, 
some have alleged that he may then imme- 
diately open the spring-head, or inlet, in 
order to obtain water for cultivation, as the 
watercourse, with respect of him, is wholly 
dug. Others have said that he cannot do go 
until the shares of the other partners be 
likewise completed ; in order to prevent any 
preference among them. 

Such persons as have only a right to 
drink the water, are not subject to pay any 
part of the charges of digging, as those are 
numberless, and are, moreover, subordinate 
to the actual sharers. 


*When water is wanted, towards moisten- 
ing lands for cultivation, the magistrate may 
then employ force in causing a rivulet to be 
dug ; but not where the water js wanted only 
to drink, 


Section III. ; 

Of Claims of Shirb,* and of Disputes 
and particular Privileges wtth respect 
to st. 

A right to water may exist independent of 
the ground.—A CLaiIm of Shirb, or right to 
water, is valid independent of any property 
in the ground, upona favourable construc- 
tion of the law; for a person may become 
endowed with it, exclusive of the ground, 
either by inheritance or bequest ; and it 
sometimes happens that when a person sells 
his lands he reserves to himself the right of 
Shirb. Besides, Shirb being a desirable 
object, and also capable of yielding advan- 
tage, the claim to it is therefore valid. 

No person can alter or obstruct the course 
of water running through his ground.— Ir 8 
person be possessed of a rivulet running 
through lands which are the property of 
another, and the proprietor of these lands, 
being desijroys that it should not run through 
them, attempt to prevent it, on the ploa of 
its being his property, he must not be per- 
mitted to dno  g0 but the rivulet must be 
suffored to flow in its usual channel,—for, 
asthe rivulet is in the possession of the 
person who has the property of it, because 
of his water running in the bed of it, his 
word, in case of a litigation, is therefore to 
be credited in preference to that of the other; 
—whereas, if the rivulet were not in his 
possession (as if it should contain now water), 
in that case the word of the proprietor of 
the lands would be credited ;—unless the 
other could prove by witnesses that the rivu- 
let is his property, or that he formerly con- 
veyed water through it towards his own 
grounds for the purpose of watering them, 
~.when the Kazee must decree it to him, as 
he thus substantiates his claim.—(Analogous 
to thisisa contention concerning the pro- 
perty of a river-head, or a water drain, a 
spout, or aroad through the court of 4n- 
other.) oot 

Incase of disputes, a dtstribution of the 
right to water must be madée.—IF ao rivulet 
be jointly held by several persons, and they 
dispute concerning their particular propor- 
tions of right to water, a distribution must 
be made according to the extent of land 
which they serverally possess;—for a8 the 
object of right to water is to moisten their 
lands, it is conseqyently fié that each receive 
in proportion to his territory:—It is other- 
wise in the case of a road; for the object 
in that being to pss and repass, the small- 
ness or largeness of the house is of no weight 
in the division:—that is to say, if the part. 
ners in a road dispute concerning their 
shares, it is decreed that they shall hold it 
equally, and that no distinction shall be 
made from the difference of their houses, 


* This term, which is purely technical, 
the translator, for the convenience of the 
English reader, has rendered, in general, q 
right to water, ; 
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A rivulet must not be dammed up for the 


convenience of one partner, without the con- 
sent of the others.—lIy it happen that the 
person who possessos the highest part of 
rivulet be nor able, without stopping the 
current, to cnjoy his right to water in a 
satisfactory manner (for this reason; that 
his lands, heing high precipitate the water 
from them with great velocity); still he must 
not be permitted to dam the rivulet, as he 
would thereby destroy the right of the others: 
he must, therefore, take his share without 
stopping the current. If, however, the 
othors assent to his stopping the current 
that he may the better water his land, or 
enter into an agrcement that each shal) stop 
it in his turn, it is lawful, as being their 
right. But if it be possible toeffect the 
stoppage with a board, they must not use 
clay, or any kind of plaster, without the 
consent of the whole, 48 4n injury would be 
thereby occasioned to the other sharcs. 

One partner ina rivulet cannot dig a trench 
or erecta mill upon it without the general 
consent—Ir is not permitted to any of the 
sharers to dig another rivulet leading from 
the common one, or to erect a water mill 
upon it;—because, in the former instance, 
the bank of a common rivulet must neces- 
sarily be broken; and jin the latter, an 
erection is made of a building upon oa 
partnership concern ;—unless, however,the 
mill be stationed on the builder’s land, and 
be not injurious, either to the ground, by 
breaking down the hanks, or to the water, 
hy diverting it into another channel ;—in 
which case it is lawful, as being the exercise 
of a power derived from property, and from 
which there results not any injury to others. 

Nor construct a water-engine or a bridge. 
—(THE erecting of a machine for raising 
water by camels, or oxen, is considered in the 
same light as the erecting ofa mill.)—It is 
likewise unlawful for any of tho sharers 
either to erect a small bridge which may be 
occasionally withdrawn, or a large one of 
stone or bricks which is durable and fixed. 
—In short, a private rivulet is considered in 
the same light as a private road, in which 
several participate, butin which none have 
any particular privileges.—It is otherwise 
where & person possesses a small private 
rivulet brought out from a large private 
one jointly held by several ; for in that case, 
ifthe propriotor of the little rivulet choose 
he may erect upon it a large solid bridge; 
or, if there was previously a bridge ovor it, 
he my, if he please, pull it down (provided 
a greater quantity of water than formerly 
do not, by that means, flow into his rivulet) 
for under these circumstances the demolition 
of the bridge is lawful, being in virtue @& 
power derived from his own property, which 
occasions no detriment to others. He must 
not, however, extend the inlet of the smaller 
rivulet; as he would thereby destroy the 
banks of the large one, and likewise draw 
a greater quantity of water into his own 
than is his dye,—Noither must he he suffered 
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to enlarge the sluice through which he re- 
cejves his share of water, where the distri- 
bution is made in that manner,—that is, 
where boards with holes aro fixed on the 
bank of the river contiguous to the lands 
of each partner, thut he may receive, as his 
share, whatever quantity of water issues 
through his board.—But any of them who 
chooses may cither heighten or lower his 
particular board, as the equelity of the 
division depends upon the largeness or 
smallness of the holes, and upon the 
height or lowness of them, for an alteration 
in that respect occasions no difference in the 
distribution, 

One partner cannot alter the mode of 
partition without the others’ consent.—IF 
where the distribution is made by sluices, 
in the manner above described, one of the 
partrers choose that the partition be made 
by tho measure of time, he is not at liberty 
so to adjust it. unless with the concurrence 
of the others; for whatever is the establised 
mode myst he continued; as the right of 
evory one i8 by that means more clearly 
distinguished. 

Or increase the wumber of openings through 
which he receives his share.—1¥F each partner 
in an appropriated rivulet have a_ specific 
number of holes or sluices allotted to him, 
it is not permitted to any of them to increase 
that number, notwithstanding it may occa- 
sion no injury to the others; for here exists 
& partnership in particular property, and in 
which the right of each is particularly speci- 
fied.—It is otherwise in the case of large 
rivers, such as the Tigris or the.Euphrates ; 
for as there any person is at liberty to dig a 
small rivulet, and fill it from them, he is 
consequently at liberty to increase the hole 
or sluices through which the waters pass from 
them. 

Or convey his share into lands not entitled 
to receive t¢.—It is not lawfyl for any of the 
p’rtners in a river to convey his share of 
water into such of his lands as are not 
entitled to receive water from that river ; for 
this circumstance might, in process of time, 
furnish an argument of his having a right 
to water these lands from that river. 

Or through such lands into those that are 
entitled.—Neither is it lawful for a partner 
to convey his share of water through such 
of his lands as are not entitled to it, into 
others that are: for, in this case, it is pro- 
bable he would receive a greater quantity 
of wator than his due, a8 part would be 
wbsorbed by the lands through which they 
first passed. (This is analogous to the case 
of a joint road, where one of the partners 
wishes to open a road to the inhabitants of 
a house, in the same range, whose road lies 
through another way, by permitting them 
to pass through his house in their way to 
their own). 

Neither can he shut up any of the water. 
vents.—Iy two persons possess a rivulet 
jointly, and receive their shares by water 
issuing through sluices, and the one whose 
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share lies nearest to the source be inclined to 


stop several of the sluices alloted to him, 
to prevent the issue of a superfluity of water 
into his lands, he must not be allowed go to 
do, a8 he might thereby subject the lands of 
the other sharer to be overflowed 

Or adopta partition by rotation.—Neither 
ishe at liberty to change tho mode of par- 
ticjpations ; by taking the yse of the whole 
in rotation, instead of each receiving a moicty 
of the whole quantity; foras the division 
has already been settled by the mode of 
vents or sluices, he cannot afterwards require 
any other mode,—unless the other assent, in 
which case he may do go ;—is still, however, 
remaining at the option of this partner (or 
of his heir, after his decease) to annul this, 
and revert to the former mode;—because tho 
establishment of division, by giving the 
whole to each in rotation, in a case where 
each had formerly held a separate share, is, 
in fact, londing a right to water (as an ex- 
change of Shirb for Shirb is null): and a 
right to water is inheritablo, or the use of it 
may lawfully be left in legacy; but it can 
neither be sold nor bestowed in gift, nor left 
in legacy to scll, give away, or bestow in 
alms, these soveral deeds being unlawful on 
account of the uncertainty to which they 
are liable, cither from ignorance or deceit, 
with regard to the quantity of water,—or 
because Shirb is not, in itself, a substantial 
property, but rather a privilege orimmunity, 
insomuch that if a person water his lands 
from the Shirb of another, he is not liabe 
to make compensation for it;—and_ these 
several deeds being void, a logacy for any of 
these purposes is also void. 

A right to water cannot be consigned as a 
dower.—A RIaut to water is incapable of 
being assigned as a specific dower in a con- 
tract of marriage; whercfore if such he 
mentioned in a marriage contract, Mihr- 
Misl, or proper dower, is due. 

Or given asa consideration for Khoola.— 
In the same manner, also, it cannot be given 
as a consideration for Khoolas—-whence, if a 
wife bargain for her divorce, in consideration 
of her making over such right, the husband 
may restore it to her, and; in lieu of it, take 
from her the dowcr he had assigned her on 
their marriage, The ground on which the 
law in these cases proceeds is, that right to 
water is a matter the extent of which cannot 
be ascertained with any precision. 

Or in composition for a claim.—A RIGHT 
to water is incapable of being given in com- 
position for a claim ; for as it cannot, by 
means of any deed whatever, be rendered 
property, a composition in conidcration of 
it is consequently null. 

Or sold (without ground) to discharge the 
debts of a defunct—(mode to be pursued in 
this last instance)—A RYIquT to water, with 
Out ground, cannot be sold after the death of 
any perosn to discharge his debts,—in the 
game manner as it cannot be sold during his 
lifetime. What, then, shall the Imam do, 
in this case, towards settling the debt of the 
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deceased ?—This question has given rise to a 
diversity of opinions; but the most advis- 
*blo method of proceeding, in such an in- 
stance, is to join the right to the lands of 
‘nother person not possessing such right, 
and then, with his consent, to dispose of 
both :—when, computing how much the value 
of the lands has been increased by the ad- 
dition of the right, he may apply the differ- 
cnce towards paying off the debts of the 
deceased. Ifhe be not able to procyre land 
in this manner, he may buy a piece of land 
payable from the effects of the deceased, and 
having joined it to the right, sell them to. 
gether; when with the price so obtained 
he must first discharge the purchase-money 
discharging the debts of the deceased. 

Any accident from the use of the water 
does not induce responsibility.—IF a person, 
having moistened his lands, or filled then 
with water, should by that means overflow 
the lands of his neighbour, he is not, in such 
case, liable to make a compensation, ag he 
was not guilty of any transgression 
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BOOK XLVI. 
OF PROHIBITED LIQvoRS, 


There are four prohibited liquors, J. 
Khamr (the crude juice of the grape),— 
THERE aro four prohibited liquoyrs,—the first 
of which is termed Khamr,* meaning (ac. 
cording to the exposition of Haneefa) the 
crude juice of the grape, which, being fer- 
mented, becomes spirituous,—first gathering 
foam and settling, and then possessing an 
inebriating quality. According to the two 
disciples ; the juice becomes Khamr upon its 
fermenting, and beirg spirituous without the 
condition of its gathering foam ;—for when- 
over the juice of grapes becomes spirituous, 
the appellation of Khamr, and the charao- 
teristic of it, namely, illegality, are both 
established.—The argument adduced by 
Haneefa is, that fermentation is the com- 
mencement of the process by which liquor 
becomes spirituous, and which is completed 
when it foams and settles, as by that means 
the dregs are separated from the finer 
particles;—and the ordinances of the Law 
regarding Khamr (which are decisive), such 
as punishment for drinking it, the holding 
him an infidel who shall deem it lawfyl, and 
the prohibition against selling it,—have all 
a reference to the completion. Some of the 
learned allege that it is declared unlawfy] to 
drink after having become spirituous, purely 
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* The translator has, in the course of the 
work rendered every inebriating drink under 
the general term wine, which comprehends 
all descriptions of prohibited liquors.—In 
this book, however, he retains the original 
terms for the sake of distinction, 
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from motives of caution.—Others, again, 
miintain that the term Khamr is applicablo 
to whatever is of an incbriating quality ; 
because it is mentioned in the traditions, 
that ‘‘whetever inebriate is Kiamr ;’?—and 
(in another tradition) ““Kuamr is produced 
from two trees, namely, tho vinE and the 
DATE.’’ The term Khamr, moreover, is 
derived from Mokhamira, signifying, stupe- 
faction, or deprivation of sense, which is a 
consequence of drinking any _ inebriating 
liquor. In reply to this, howover, Haneefa 
argues that the term Khamr, according to 
the concurrent opinion of all lexicographers, 
is used only in the sense above mentioned, 
whence it is that to liquors of other descrip- 
tions other terms are applied, such as 
Nabeez, Tabeekh, and Mosillis.* Another 
argument is that the illegality of Khamr is 
indubitable,—whence, jifevery incbriating 
liquor wero Khamr, all such would of course 
be likewise indubitably illogal,—whoreas 
this is not the case, for there is a doubt 
regarding them. In reply, moreover, to the 
arguments of some of the learned as above 
adduced, it is to be remarked that the first- 
recited tradition is not perfectly authentic, 
Yehya Ibn Mayeen having disputed it ;— 
and with respect to the second quoted 
tradition, the intention of it was merely to 
explain tho Law, or, in other words, to show 
that all liquors extracted from cither of the 
two trees mentioned, being of 4n inebriating 
quality, are unlawful as well as Khamr, 

Which 1s unlawful in any quaniity.— 
KHAMR is in itself unlawful, whether it be 
used in small or great quantities, the il- 
legality not depending on drinking it to 
such a degree as to produce intoxication 
Some of looser principles roject the absolute 
illegality of Khamr, alleging that its effects 
only are the cause of its illegality ; because 
the evil of it is, that it creates an inattention 
towards the worship of Gop; and as this 
evil is occasioned only by intoxication, it 
follows that where this does not take place 
it is not unlawfyl.—This, however, is gross 
infidelity, and in direct contradiction to the 
Koran, Gop having there termed such 
liquor filth, a thing which is unlawful in its 
own nature. Bsiedes, the Prophet has de- 
creed Khamr to be unlawful, according to 
various traditions; and all the doctors are 
unanimously of this opinion, It is to be 
observed, however, that although Khamr be 
unlawful, even is so small a quantity as 
may not be sufficient to intoxicate, yet the 
same law does not hold with respect to other 
things of an inebriating quality ; for a little 
of them if not sufficient to intoxicate, is 
not forbidden. Shafei, indeed, is of opinion 
that these are likewise unlawful, in any 
quantiy. 

Le filth in an extreme.—Ka amr is filth in 
an extreme degrec, in the same manner as 
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* These are different kinds of liquor, 
extracted from dates, which are more parti- 
oularly described a little farthor on. 
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uline ; for the illegality of it is indisputably 
proved, as has been already shown. 

*WHOSOEVER maintains Khamr to be law- 
ful is an infidel,* for he theroby rejects 
incontestable proof. 

And canmot conslitule properly with a 
Mussulman.—KuamMRe is nut a_ yaluable 
commodity with rospect to Mussulmans. 
If therefore, it be destroyed or usurped by 
any pcrson, there is no responsibility. The 
sale of it is moreover unlawfyl; for Gop, in 
terming it filth, manifested a detestation of 
it; whereas, if it had becn a commodity of 
value, somo respect would have been shown 
to it.—Bosides, it is recorded in the tradi- 
tions, that “‘he who prohibited tho drinking 
of it; did likewise prohibit both the sale of it 
and tho use or enjoyment of the price of it.” 
Nor be employed in the discharge of his 
debis.—Iy a MuS8sulman be indebted to 
another, and wish to discharge the debt with 
the price of Khamr, in that case both the 
payment and receipt is unlawful because 
such priccis produced from an illicit sale, 
and is considered either as an usurpation or 
a trust in the Mussulman’s hands, according 
to the different opinion of the doctors on 
this subjects; in the same manner as in the 
caso of the sale of carrion. If, on the con- 
trary, the debtor be a Zimmee, it is lawful 
for his Mussulman creditor to receive such 
p2yment;as the gale of Khamr is logal 
amongst Zimmecs. 

Or used by ihm.—It is unlawfulto derive 
any use from Khamr, either as a medicine, 
or in any other manner; because the use of 
filth is forbidden ; and also, because absti- 
nence from it is enjoyed and this injunce- 
tion could not be observed in case of its use 
being allowed. ; 

And the drinking of which, in any quantity 
induces punishment.—WuHoOnvER drinks 
Khamr incurs punishment, although he he 
not intoxicated: for itis said, in the tradi- 
tions, ‘‘Let him who drinks KyaMR be 
whipped ;—and if he drink it again, lot him 
be again in he same manner pynished.”’ 
The whole of the companions are agreed 
upon this point ; and the number of stripes 
presctibed is cighty, as has already been 
shown in treating of punishments. 

Unless it be boiled.—I¥ a person boil 
Khar until two-thirds of it evaporate, it is 
not thereby rendered lawful. If, however, 
a person drink of it after such process, he is 
not liable to punishment, unless he be in- 
toxicated. ; : 

But tt may be converted into vinegar.—It 
is lawful to make vinegar of Khamr, Shafei, 
however, holds a different opinion, 


II. Bazik (the botled juice of the grape), 
termed (when boiled away to one half) 
Monissaf.—Tavs much with respect to 
Khamr, the first in order of prohibited 
liquors.—The second species of prohibited 
liquor, is the juice of grapes boiled untila 
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~~ * And consequently becomes exposed to - 
the penalties of apostasy. 
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quantity less than two-thirds evaporate. 
This is denominated Bazik, It is also 
termed Monissaf; but that is only whgre 
exactly one half of it evaporates in boiling. 
This kind of liquor is unlawful, according 
to all our doctors ;—according to the two 
disciples, when it only ferments and become 
spirituous ;—2nd according to Haneefa, when 
if foams and settles. Qozraj has said thet 
Monissafis lawful (and several of the tribe 
of Mutazali* have seconded this opinion) ; 
because it is a good liquor, or, in | other 
words, is pleasing to the, palate and also, 
because it is not Khamr. The argument of 
our doctors, that as Monissaf is pure. and 
equally delicious with Khamr, =a number of 
the idle and dissolute are consequently 
tempted to drink it; and it is therefore pro- 
hibited, with a view to prevent that dissips- 
tion which it is found to oceasion. 

IIL, Sikker (aninfusion of dutes).— Tur 
third species of unlawful liquor is termed 
Sikkir; and is made by steeping fresh dates 
in water unitl thev take effect in sweetening 
it; when it is both unlawful and abominable 
to drink of it. Nhareek-Ibn-Abdoola alleges 
that it is lawful, as Gop, speaking of his 
bounty in the Koran, siys, “YB ENJOY 
SIKKER FROM THE GRAPE AND THE DATE; ”’ 
whence we may infer that it is allowable—,is 
bounty cannot apply to any thing unlawful. 
The argument of our doctors is the concur- 
rent opinion of all the companions upon this 
point; and with respect to the text above 
cited, it has a reference to a particular 
period, having been revealed in the infancy 
of the religion of Islam, when all sorts of 
spirituous liquors wero lawful. 

IV. Nookoo Zabeeb (an infusion of raisins). 
—TxHeE fourth species of prohibited liquors 
is Nookoo-Ztbeeb,f that is, water in which 
raisins are steeped until it become swect, 
and is affected in its substtnce, This kind 
is, however, lawful when mercly it possesses 
asweet quality ;—2nd is prohibited only 
when it ferments and becomes spirituous. 
Oozrai is of a different opinion regarding 
this liquor likewise. 

The three last are not so illegal aa Khamr. 
—They may beheld legal, without incurring 
a change of infidelity.—It is to he observed 
that the illegality of these liquors, namely, 
Bazik, Monissif, and the Nookoo of dates 
and raisin, is inferior to that of Khamr. 
If, therefore, any person hold these lawful, 
still he is not deemed an infidel. It is other- 
wise in the case of Khamr; for, with re- 
spect to the liquors here mentioned, the ille- 
gality a mere matter of opinion; whereas, 
with regard to Khamr, the illegality is 
undisputed. 

Amt may be drank (so as not to intoxicate) 
without puntshment.— PUNISHMENT, more- 


*A particular heretical sect of the Mus- 


Sulmana, 

Sect. 3.) 
f Nookoo | signifies water in) wheih any- 

thing is steeped and Zabeeb meaus raisins. 


(See Sale’s Prelminary Discourse, 
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over, is not inflicted for drinking these 
liquors, except in a quantiy sufficient to 
produce intoxication ; whereas the drinking 
of one drop only of Khamr induces punish- 
ment, The filth of these liquors, likswisc, 
according to one tradition, is of a slight 
deyrec, and according to another, of an 
extreme degree; but the filth of Khamr is 
of an extreme degree, according to every 
tradition, 

They may also be sold: and are a subject 
of responstbtlity,x—Tnu sale of the liquors 
in question is lawful, according to Hanoefa, 
and « compension is due from the = de- 
stroyer of them. The two disciples, on the 
contrary, hold that the sale of them is un. 
lawful, and that no reparation is due from 
the destroyer of them; in the same manner 
aus in the caso of Kheaar. 

Butthey must not be used.—Ir is unlawful 
to derive any kind of use from the above- 
mentioned liquors, a8 they are prohibited, 
It is related that Aboo Yoosaf holds the sale 
of any of the aforesaid liquors, excepting 
Khamr, to be lawful,—if more than one 
half, and less than two-thirds, should have 
evaporated in the boiling. 

MonuAmMED, in the Jama NSagheer, remarks 
that every sort of liquor excepting those 
above mentioned is lawful. This opinion, 
the learned say, ix recorded only in tho Jama 
Sagheer, and is not to be found in any other 
book. It, however, affords an agrument that 
any kind of strong liquor  oxtracted from 
wheat, barley, honey, or millet, is lawfgl in 
the opinion of Haneef, if not drank so as to 
occasion intoxication ; and he, in fact, main- 
tains that punishment is not inflicted even 
in the caso of intoxication, If, therefore, a 
person intoxiceted with these liquors should 
divorce his wife, it is void, in the same manner 
as divorce pronounced by a person in his sleep 
or by one whose faculties arc impaired from 
the use of opium, or from having drank the 
milk of a mare in a medical composition. It 
is elsewhere related, a8 an opinion of Mo. 
hammed, that every sort of strong drink, 
excepting those above specified, is pro- 
hibited :—that if a person drink them to 
intoxication he is to be punished ;—and that 
a divorce pronounced by him when so in- 
toxicated is valid ;—in the same manner as 
holds in the case of liquors ; and decrees pass 
according to this opinion. He has also said, 
in the Jama Sagheer, thet Aboo Yoosaf had 
first declared every sort of wino to be un- 
lawful which fermonted and became spirit- 
uous, and afterward remained ten days with. 
out spoiling : but tht he afterwards adopted 
the opinion of Haneef®. In other words, he 
first, nocording to the &djudication of Mo- 
hammed decmed all inepriating liquors un- 
lawful; but afterwards adopted the opinion 
of Hanecfa. Abvoo Yoosaf was singular in 
making it a condition ¢hat the liquor should 
remain ten days without being spoiled, 
He, however, afterwards receded from this 
opinion, and gave into that of Haneefa and 
Molimmed on this point. In the Abridg 
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ment (of Kadooree) it is said, that the stcep- 
ing of raisins or dricd dates, when boiled a 
little, cven 80 as to become spirituous, may 
lawfully bo drank in such a quantity as not 
to inobriate, povided it be done without 
wantonness or joy,—his is aceording only to 
the two Elders ; for Mohammed and Shafci 
deem it unlawful. 

Khpolican (a mixture of the infusion of 
dutes and ratsins) may be drank.—TunERK is 
no impropricty in drinking Khoolteen ; that 
is, water in which dates have becn steeped, 
mixed with that of raisins, and boiled together 
until they ferment and become spirituous. 
This is grounded on a circumstance relative 


to Ibn Zeeyad, which is thus related by 
himself:—“Abdoola, the son of Omar, 
having given me some Sherbet to drink. I 


became intoxicated to such a degree that 
knew not my own hoyse, J went to him 
next morning, and having informed him of 
the circumstance, he acquainted me that he 
hid given me nothing but a drink composed 
of dates and raisins.’’"—Now this was cer- 
tainly Khooltcen, which had undergone the 
operation of boiling ; beeanse it is elsewhere 
related by Omar that it is unlawful in its 
crude state. 

Liquors produced by means of honey or 
grain are lawful.—Liqror produced — by 
means of honey, wheat, barley, or millet, is 
lawful, according to Hancefa and Aboo Yoo- 
suf, although it be not boiled,—provided, 
however, that it be not drank ina wanton or 
joyful manner. The argument they adduce 
is the saying of the Prophet ‘“Kuamr is the 
product of these two trees’? (meaning the vine 
wnd the date) ;—that is to say, he confined the 
prohibition to these two trees, as his inten- 
tion was to explain the Law.—It is to be ob- 
served that several of the learned have made 
the boiling of these liquors a requisite to- 
wards their legality. Others, on the con- 
trary, hold it to be no way necessary (ind 
such is the Opinion recorded in the Mabsoot) : 
because these liquors are not of sucha 
nature that a little induces a wish for more. 
whether they be boiled or crude. It has 
likewise becn disputed whether a person 
who gets drunk with any of these liqnors is to 
be punished. Some have said that he is not. 

Butany person drinking them to intozica- 
tion incurs punishment.—The learned in the 
LAW, however, have determined otherwise ; 
for it is related by Mohammed that punish. 
ment is to be inflicted on whoever 18 intoxi- 
cated with any of the aforesaid strong 
liquors ; for this reason, that in the present 
age they are as much sought for by the 
dissolute as other liquors wero formerly ; 
nay even more s0.—-The same law holds with 
regard to strong drinks extracted from milk, 
Many have said that any drink mado from 
the milk of » mare’ is unlawful. in the 
opinion of Haneefa, because it is derived 
from the flesh, which (aevording to him) is 
unlawful, Lawyers, however, remark it as 
the better opinion that the milk is not 
u. lawful accurding to Hanecefa ; for although 
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he have pronounced tho flesh to be wbomi- 
nablo, yet the reason is either because, if it 
were otherwise, the means of conquest would 
thereby be destroyed 5 or because the horse 
isa noble animal; neither of which reasons 
hold with regard to the milk. 

Mosillis (grapejuice boiled down (o a third) 
ts dawful.—ly the juice of grapes be boiled 
until two-thirds of it ovaporste (heing 
then termed Mosillis), it becomes lawful, 
wecording to the two Elders, notwithstanding 
it be spirituous, Mohammed, Shafci, and 
Malik, say otherwise. (This difference of 
opinion, however, exists only on the sup- 
position that it is used with a view to 
strengthen the constitution ; for if it be 
drank from pleasure or joy they are ounani- 
mousin judging it unlawful.) Mohammed, 
Shafei, and = Malik, in support of their 
opinion, have cited a saying of the Prophet, 


“Rvery inebriating drink is Kuamr; and 


whatever m excess produces intoxication is 


prohibited, even in’ moderation ;’’ and in 
another place, “S Any drink of which one 
cupful occasions intoxication, is unlawful in 
a single drop.’’—Another argument is, that 
every incbriating liquor tends to stupefy the 


senses, and weconsequently prohibited cither 


in ow small or lerec quantity. in the same 
mannerss Khamr., The two Elders, in sup- 
port of their opinion, have quoted the saving 
of the Prophet; ““KHAMR is unlawful in its 
very nature :’? and in) another place, “Little 
or much of it is alike unlawful: and inebria- 
tion from every other strong drink (that is 
to suv.every kind besides Khamr) is forbid- 
den.’?’ Now since the Prophet has specified 
intoxication asa condition with respect to 
other drinks than Khamr, we may conclude 
that on that circumstance only their illegality 
depends. Besides, stupefaction of the senses 
takes place only when liquors are used in 
such excess an to inebriate which is allowed 
to be dregal. A little, therefore. of any 
strong rink other than Khamr is never 
illegal, exeept when, on account ofits fine- 
ness or purity, a little of it invites to more,— 
in which case the law regards every quan- 
tity of itin the same light. This, however, 
isnot the case with Mosillis, a little of 
which, because of its thickness. does not 
induee #® wish for more; and which, in it, 
substanees, is food,— wherefore when used iy 
amoderate quantity it retains its origins 
legality.* 

General rule with respect to tt.—Iv la 
little water be poured into Mosillis to rendex 
it fine, and it beafterwards boiled for a 
short time it is still Mosillis, that addition of 
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* By original legality Hanecfa alludes tc 

an opinion he maintained in opposition tc 

Malik, that every thing is originally lawfu 

in its nature, being rendered otherwise only 

by the prohibition of the sacred writings:— 

wherens Malik holds every thing to have 
| been originolly unlawful, until sanctified by 
| the KoRAN. 
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water tonding only to woaken it.—It is 
otherwise where water is mixed with crude 
juice, and this mixture is then boiled until 
two-thirds of it evaporate ; for here, eitner 
the water purely evaporates altogether, or it 
evaporates jointly with the juice; and in 
cither case it is plain that two-thirds of the 
pute juice of the grapes or dates does not 
evaporato, which is requisito to render it a 
legal drink. 


Rule inthe boiling of unpressed grapes.— 
Ir grapes be first boilod, and aftorwards 
pressed until their juice be oxtracted, in that 
caso a very little more boiling is sufficient to 
render tho drinking of tho liquor lawful, 
according to one tradition of HWanecfa. Ac- 
cording to another tradition it does not 
become lawful until two-thirds of it evaporate 
in boiling ; and this is tho better opinion ; 
because the juice remaining within the film, 
wnd not being in any manner affected by the 
boiling, it is consequently similar to juice 
which is not boiled. 


Or grapes mixed with dates.—Ir fresh or 
dried grapes ; being mixed with dates, be 
then boiled, two-thirds of the mixture must 
evaporate before it becomes lawful; for 
although, with respect to dates, a small 
boiling be often sufficient, yet with respect 
to the juice of grapes two-thirds are always 
required to have evaporated in boiling The 
game rule also holds where the juice of 
grapes is mixed with the water in which 
dates have been steeped. If, however, dried 
grapes, being mixed with the water of dates, 
should be boiled for a little, and afterwards 
some dates or dried grapes be thrown into 
it, in that case, provided the quantity thrown 
in be small, and not so much as is generally 
used to make Nabeez, it is lawful. It is 
otherwise, indeed, if the quantity be not 
small;—in the same manner as where a pot 
of the water of dates or raising is mixed 
with the  bolied juice Still, however, the 
person who drinks it is not subject, to pun- 
ishment, because its illegality is adjudged 
merely on principles of caution; and en- 
deavours must always be used to ayoid the 
infliction of punishment. 

Liquor, having once acqutred a spirit, is 
not rendered lawfu by botling.—I¥ Khamr, 
or any other spirtuous liquor, be boiled until 
two-thirds of it evaporate, still it is not law- 
ful; for the illegality of it, which was pre- 
viously established, is not removed by boiling. 

Rule with respect to the useof vessels.— 
THERE is no impropriety in squeezing juice 
into pots or vessels of a green colour, or of 
which the interior part has becp varnished 
with oil, The reason of this’ is, that 
formerly, in the infancy of the Mussulman 
religion, it was customary to keep Khamr in 
such vessels; and,on this account, when 
Khamer was rendered illegal, the Prophet 
prohibited the use of them likewise, that 
the greater caution might be observed. He 


them, seeing that the vessels of themselves 
did not render any thing unlawful. If, 
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therefore, Khamr have been kept in these 
vessels, it is noccssary they bo washed befare 
thoy are applied to use. If a vessel bho old, 
it bocomes clean by three washings: but if 
it be new if can novor be cleansed, in the 
opinion of Mohammed ; for then the wine 
penetrates, and makes a deep impression in 
it; contrary to the ease of an old ane. Aboo 
Yoosaf holds that it may be cleansed by 
washing it thrice, and drying it after cach 
washing.—Several have said that, in the 
Opinion of Aboo Yoosaf, the mode of cleans- 
ing it is by filling it with water, and letting 
it remain for a short time ; and then empty- 
ing it and filling it again; and so repeating 
this process yntilthe water poured out be 
perfectly pure ; when the vessol is clean. 

Vinegar may be made from Khamr.— 
When Khamr is converted into vinegar, it 
is then lawful, whether it have been made 
so by throwing any thing into it (such as 
salt or vinegar), or, have become so of itself, 

VinkaarR made of Khamr is not abomi- 
nable. Shafei maintains that it is abomina- 
ble; and that all vinegar obtained from 
Khamr by means of some mixtwe is unlaw- 
ful.—With respect. however, to such as turn 
so from Khamr of itself, he has given two 
different opinions. : 

«And the vessel in which it ts so made becomes 
Pure.—When Khamr is changed into vine- 
Zar, the vessel in which itis contained be- 
Comes clean according to the quantity of the 
Khamr. With regard to that part of the 
Vesscl that was empty, several have said 
that it also becomes clean, as being depen- 
dent on the other : but others have said that, 
as it is battered over with dried Khamr, it 
dves not become clean until it be washed 
with vinegar, when it is immediately puri. 
fied. In the same manner also, if Khamr be 
poured out of a vessel, and the vessel be 
then washed with vinegar, it becomes (as 
lawyers have said) instantaneously cletn. 

Rules with respect to the dreqs of Khamr. 
—Ivt is abominable to drink the dregs of 
Khamr, or to use it in combing the hair 4s 
some women do; for the dregs are not en- 
tirely void of the particles of Khamr, andit 
is unlawful to apply any unlawful thing to 
use ;—whence the illegality of using it in 
healing a wound, or applying it to @ sore on 
the back of «a quadruped.—It is also un- 
lawful to administer it to an infidel or an 
infant ; and whosoever does so i8 chargeable 
with the crime of it. In the same manner, 
it is unlawful to give it to a quadruped to 
drink.—Goncerning this point, however, 
several have said that although it be unlaw- 
ful to carry Khamr to a quadruped, yet if 
the animal, being brought to it, should 
drink of it, there is no impropriety ;—in the 
sime manner as in the case of a dog and 
carrion ; that is to say, carrion must not be 
thrown to a dog; but if a dog be carried to 
where oarrion is, he may, without any impro- 


afterwards, however, permitted the use of | priety, be suffered to eat it. 


Ir is allowable to mix the dregs of Khamr 
with vinegar. In this case, however, it is 
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required, that the vinegar be carricd to the 
place where the dregs are, and be there 
mixed, for otherwise it is unlawful. 

A person who drinks tho dregs of Khamr 
without being intoxicated is not liable to 
punishment. Shafoi is of a different opinion; 
for in this casc several of the particles of 
Khamr must necessarily be drank likewise. 
Our doctors, on the contrary, nrgue that as 
the dregs, of Khamr are disagreeable to the 
palate, a little of it does not, by consequence, 
beget an inclination for more: and thus, 
being like other strong drinks, the drinking 
of a little, unless it be attendedwith intoxi- 
cation, is not punishable. 

An injection of Khamr is unlawful but 
not punishable. An injection of Khamr into 
the anus or ponis is unlawful as being a 
benefit derived from an unlawful article. It 
is not, however, punishable, as punishment. 
is inflictod only in the case of drinking it. 

And so likewise a mixture of it in viands 
—Iy a person throw Khamr into soup, it is 
not then lawful for him to eat the soup—be- 
cause of its being rendered impure. ever- 
theloss, if he eat it, he is not liablo to punish- 
ment, for in this case the Khamr is as it were 
boiled. 

Ir a person knead flour with Khamr, in 
that ease it is unlawful to eat the bread or 
paste so made, as many of the particles of 
the Khamr still remain in it. 


Section, 
Of boiling the Jute of Grapes. 


There are three general principles to be 
observed upon this subject.—In boiling the 
juice of grapes there are three principles.— 
The first principle is, that whatever quan- 
tity May run ovor the pot from the agitation 
in boiling, or from the foaming of the juice, 
is not taken into account, but if considered 
as not having belonged to it; and the resi- 
due is to boiled until two-thirds of it 
evaporate, in order that the remaining third 
may be rendered lawful. To illustrate this:— 
Suppose & person inclined to boil ten cups of 
juice ; in that case, if one cup be lost from 
its boiling over the pot, he must boil the re- 
mainder until six cups have evaporated and 
three remain in the pot, when it becomes 
lawful, 

Tne second principle is, that if water be 
first poured into the juice, and the whole be 
then boiled, and the water, on account of its 
subtletv, be soon wasted, it is requisite that 
whatever remains after the evaporation (of 
the watcr) be boiled until two-thirds of it be 
wasted. If, on the contrary, the water and 
juice eve porate together, it isin that case 
requisite that the mixture be boiled until 
two-thirds of the whole evaporate, that the 
remaining third may be rendered lawful; 
for here the third of the mixture of water 
and juice which remains becomes the same 
as if, a third of the pure juice having re- 
mained, water had then been poured into it 
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mix ten cups of juice with twonty cups of 
water ;—in that case, if the water purely 
evaporate, the mixture must be boiled until 
a ninth of it remain, which is equivalent to 
one-third of the pure juice :—whcreas, if the 
juice and water evaporato conjunctly, the 
whole must then be boiled until two-thirds 
of it evaporate. 

IF juice be boiled with fire,* at one or 
several different times before it be in. 
ebriating or prohibited, it is lawful. If, also, 
the juice, being taken from the fire, should 
continuo to boil until two-thirds of it 
evaporate, itis lawful, asin this case the 
evaporation is the effect of the fire. 

Tux third principle is, in boiling juice, 
after part of it has evaporated, and part 
hag likewise been poured out,—to know how 
much more must evaporate, that the re. 
maining part may bo rendered lawful ;— 
and, in order to this, the following rule 
must be observed.—The quantity which re. 
mains after part has been poured out must 
be multiplied by the third of the whole ; and 
this sum being divided by the quantity 
which remains after part of it only has 
evaporated, the quotient is the quantitythat 
is lawful. Thus, if a person boil ten cups 
of juice, and after one cup had evaporated 
three cups More should be poured out ; then 
three coups and one-third (the third of the 
whole) being multiplied into six, the numbe) 
which remains after the loss of evaporatior 
and pouring out amounts to twenty, and thi: 
Bum being divided by nine, there remains 
two cups and two-ninths; the quantity which 
is lawful, when the rest has evaporated. 
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BOOK XLVII. 
OF HUNTING. 
Section I. 


Of catching Game with Animals of the Hunt. 
ing T'nibe, suchas Dogs. Hawks, dc. 

It is lawful to hunt with all animaiy of the 
hunter tribe that are duly trained. It jg 
lawful to hunt with a trained dog, & pan 
ther,f 4 hawk a falcon, and in short with 
every animal of the hunter tribe that jg 
trained. It is related in the Jama Sagheer 
that game canght with a trained animal o{ 
the hunter tribe, whether bird or beast, is 
lawful; but that, caught with eny other 
animal it is not lawful, unless when taken 
alive, and slain by Zabbah. This doctrine 
is established by atext of the Koran, in 
which mention is made of trained dogs, The 
term Kalb [dog] comprehends, in its gonera] 


* The common method of making strong 
drink, among the Asiatics, is by fermenting 
the juice in the sun, 

+ Yuz.—It is an animal of the leopard on 
lynx species, hooded and trained to oatch- 
ing game, nearly on the samo principle ag 
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aeceptation cyery carnivorous animal even 
to a tiger,* [t is, however, related as’ &n 
opinion of Aboo Yoosaf. that tigers and bears 
are excopted, as neither of them hunt for 
others,—the tiger because of his ferocity, and 
the bear because of his voracionaness. Some 
of the kite tribe havelikewise been excepted 
because of their voraciousness ; ind the hog 
has been oxrepted beeanse itis ossontial filth, 
and because it is unlawful to detive any wid - 
ventage from it. It is to be observed that 
itis a condition of the lawfulness of game 
that the animal which trkes it bo of the 
hunter tribe, and trained ; and also that the 
master let slipf the animal in the nme 
Gon; forit is so related in a tradition of 
Audee, the son of Hatim Tat. 

Rules for ascertaining whether a dog. &¢. 
be duly trained.—Tue sign of a dog being 
trained is, his catching game three times 
without eating it; whoreas the sign of a 
hawk being trained is, morcly, her return- 
ing to her master, and attending to his call 
These signs are adopted from Abdoolla [bn 
Abass. The body ofa hawk, moreover, is 
not capable of enduring blows; but 4s, on 
the contrary, the body of a dog has this 
capability, a dog is therefore to be beaten 
until he desist from eating the game. Be- 
sides, one sign of being trained is ; to desist 
from that which custom and habit have 
made agreeable; and as it is the custom 
of a hawk to be wild and to fly from man, it 
follows that its paying attention to its mas- 
ters call, and showing no wildness, is @ sign 
of ita being trained. With respect to a dog, 
on the contrary, he is attached fo man ; but 
his custom is to tear and eat; and conse- 
quently, when he preserves game and does 
not eat it. it is a sign of his heing trained, 
—It isto be observed that the condition 
hererecited, of a dog desisting, and not 
eating three times, is the doctrine of the 
two disciples (and there is alyo one tra- 
dition from Haneefa to the same effect) ;— 
and the reason of it is that, in less than 
three times there is a probability of the dogs 
forbearance having proceeded filam satiety 
or some such cause 3 but that when he de- 
sists from eatin for three different times, it 
isa proof that such forbearance has become 
wecustom ; for this p turtieular number of 
three is the established standard for expe- 
riments, and for the discovery of an evasion, 
—~in the stme manner ag itis used in deter- 
mining the period of an option. Ltis also 
recorded to have been adupted in the story 
of Moses and Khiazzir ;~ for Khizzir, upon 
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* Arab, Assid; including lions, and every 
other creature of the feline tribe, except 
the panther before mentioned. 

ft The expression jn the original, signifies 
to send off.—~I[t here means the uct of cast- 
ing off the hound or hiwk, and hunting 
them at the game. 

t This story (of which an explanation was 
given to the translator) is probably the ori- 
ginal of Parnell’s Hermit. 
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the third instance, said, ‘‘ Now there is a 
seperation between you and me.’’ Another 
reason is that plurality is a sign of know. 
ledge; and as three is the smallest number 
of plurality, it has therefore been adopted 
is the standard. In the opinion of Haneefa, 
however, as recorded in tho Mabsvot, a train- 
ing does not take place, so long as the hunter 
does not concejve the animal to be trained : 
—ind he holds it improper to fix on the 
number three ; becayse the fixing on a par- 
ticular number cannot be done by the deta: 
thought of man, but must be regulated by 
the precepts of the sacred writings ; and as 
no precept has been issued on this head, it is 
proper to consign it to the judgment of him 
who is best acquainted with the mattor, 
namely, the hunter. According to a former 
tradition. Wancefa holds the gamo of the 
third time to be lawful ;—whilst the two 
disciples maintained that it is not lawful, ae 
the animal does not becomo trained until 
after the third time ; and consequently the 
game of the third time is the game of an 
untrained animal, and, as such, is unlawful : 
this beings like the act of a slave in the 
presence of his mastor; in other words, if a 
slave perform any acts in the presence of his 
master, such ag purchase or sale, and the 
master, secing 4nd knowing the same, 
remain silent, tho slave in that case becomes 
licensed,—not only with respect to the act in 
question, but also with respect to every act 
which he may afterwards perform :—and so 
likewise in the case in question. The 
reasoning of Haneefa is, that when the 
animal takes the game the third time, and 
instead of cating preserves it, this angues it 
to have been trained at the time of taking 
the game, and consequently tho game of the 
third time is the gamo of a trained animal. 
—It ig otherwise in the case above cited, 
beedtyse license is 4 notification, and cannot 
take place without the knowledge of the 
slave; and the slave cannot acqyire this 
knowledge until after he has performed the 
act, and his Master remained Silent. 

The invocation must be repeated (or, at 
least, must not be wilfully omitted) at the 
time of letting slip the hound, &c.— If nu 
person let slip his trained dog, or his 
trained hawk, and at the time of letting 
them slip repeat the name of Gop, or omit 
it from foregetfulness, and the dog or hawk 
eatch the game, and wound it so that it dies, 
the game may in that case lawfully be caten. 
—If, however, he should wilfully, and not 
from forgetfulness, omit the name of Gop, it 
is not then lawlul to eat the game so taken. 
It is mentioned in the Zahir Ruwayet that 
the wounding of the game is a condition of 
its lawfulness, as it furnishes the means of n 
Zabbah Iztiraree. (The meaning of Zabbah 
Iztirareo has already been explained in 
treating of Zabbah.) 


number, do 


not of course admit two to constitute 


plurality. 
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A hunting quardruped eating any part of 
the game renders st lawful_—_Iv a dog or 
panther eat any part of the game, it is 
unlawful to eat of such; but if a hawk eat 
part of it, it may lawfully be eaten.—The 
distinction between these two cases has 
already been explained. 

Ir a dog (for instance) catch game several 
times without eating it, and afterwards 
eatching game eat part of it, such game 
cannot lawfully be eaten, as the circum- 
atance of the dog eating it is a proof that he 
has not bcen properly trained. In the same 
manner also, the game which he may after- 
wards take is not lawful until he shall have 
been trained anew, concerning which the 
same difference of opinion obtains as that 
already set forth concerning a training in 
the beginning. With rospect to the game 
previously taken by him, illegality docs not 
attach to such parts of it as have been 
eaten, since there the subject no longer 
remains; but with respect to such parts as 
have not been preserved (that is, have been 
left upon the plain), they are unlawful 
according to all our doctors. As to what 
may have been preserved (that is, what the 
hunter may have earricd to his own house), 
itis unlawful, according to Wanecfa. The 
two disciples maintain it to be lawful; for 
they contend that the circumstance of the 
dog eating at that time is no argument of 
his not having been previously trained, as 
an art may be acquired and afterwards 
forgotten. The argument of Hanecfa, on 
the contrary, is that the dog’s eating of the 
game at that period is a proof of his never 
having been properly trained from the first. 

Game caught by a hawk, after it has 
returned toits wild state, 18s not lawful,—Ir 
a hawk fly frown its rhaster, and remain for a 
while in a state of wildness and flight, and 
afterwards catch game, such game is not 
lawful, as the hawk in that state is not 
trained ; for the sign of being trained is to 
return to its master ; and as it did not so 
return, the sign no longer remains; whence 
it is considered in the same light as a dog 
which eats his game. 

A dog does not render his game unluwful 
by taking its blood.—l¥ a dog eat the blood 
of his game, and not the flesh, the name is 
lawful, and capable of being eaten, as the 
dog has preserved it for his master, which 
argues him to have been well trained, since 
he eat morely what was unfit for his master, 
and preserved what was fit for him. 

Or by eating a piece of the flesh cut off and 
thrown to him by the hunter.—I¥ a hunter, 
having taken the game from his trained dog, 
cut off a piece of it, and throw it to the dog, 
and the dog eat the same, still the remaining 
part of it is lawful, as it is not then game; 
the case being, in fact, the same as if a per- 
son were to throw to a dog any other kind of 
food. The law is the same where a dog lcaps 
upon his master ; and takes from him part of 
the dead game in this hands and eats it; this 
being similar to where a dog attacks his 


master’s goat, and kills it, which ig no proof 
of the dog’s not being trained. 

Gase of a dog biting off a piece in the pur- 
suit of his game.—IF a dog lay hold of game 
with his tecth, and having bitten off the part 
cat it and afterwards catch the game and 
kill it, without eating any other part of it, 
the game is unlawful; because upon the dog 
eating part of his game it becomes evident 
that he is not trained, If, on the contrary, 
he drop the part bitten off, and having 
pursued the game kill it and deliver it up to 
his master without eating any part of it; and 
having afterwards passed by the part bitten 
off eat the same, the game is lawful; for as, 
if the dog, under these circumstances, had 
eaten part of the body of the game in the 
hands of his master it would have been of no 
consequence, it follows that it is, a fortiori, of 
no consequence where ho eats what was 
separated from it, and unlawful to the 
master to cat. It is otherwise in the former 
case ; because there the dog eat in the very 
act of hunting ; and also, because tho tearing 
off a piece of flesh with tecth admits of 
two explanations; for first, this may be done 
with a view to devouring,—and secondly, it 
may be done with a view merely to weaken 
the animal, in order the more easily to catch 
it ;—and the eating of the piece before catch. 
ing the animal argues the first of these,— 
whereas the eating of it after catching and 
delivering the game to the hunter argues the 
second, whence no inference can be drawn 
that the dog is not trained. 

Game taken alive must be slain by Zabbah. 
—Iy a hunter take game alive which his dog 
had wounded, it is incumbent upon him to 
slay it according to the prescribed form of 
Zabbah], andif he delay sodoing until it 
die, it is then carrion and incapable of being 
eaten. The law it the same with respect to 
game taken by a hawk, or the like ; and also 
with respect to game shot by an arrow. The 
reason of it is, that in this case the hunter is 
capable of the original observance, namely, 
Zabbah Ikhtiaree, before the occurrence of 
the necessity for the substitute, namely, 
Zabbah Iztiraree ; and therefore the validity 
of the substitute is annulled. This law, 
however, supposes a capability in tho hunter 
to perform the Zabbah; for where he takes 
the game alive, and isincapable of perform- 
ing the Zabbah, and there exists in the 
animal more life than in one whose throat 
has been just cut, such game (according to 
the Zahir BRawayet) is not lawful. It is 
related, as an opinion of Waneefa and Aboo 
Yoosaf, that it is lawful (and this opinion 
has been adopted by Shafei); because the 
hunter is not in this case capable of the 
original observance, and is therefore in the 
same situation as a person necessitated to 
use sand instead of water, notwithstanding 
he be in sight of water. The reason alleged 
in the Zahir Rawayat is, that the hunter's 
finding the animal alive is equivalent to his 
capability of performing the Zabbah, since 
it enables him to reach the throat of the 
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animal with his hand. Hence he has, in 
a manner, the power of performing the 
Zabbah, which he neglects. It is otherutise 
whore only a8 much life exists in the animal 
as in one whose throat has been cut; because 
it is then, in effect, dead,—whence it is that 
if, in that stato, it should fall into water, it 
is not unlawful, any more than is it had 
fallen into water when actually dead, the 
dead not being a fit subject for Zabbah. 
Some of the learned have entered more pet- 
ticularly into this case, alleging hat ifthe 
inability to perform the Zabbah ariso from 
the want ofan instrument, it is not then 
permitted to eat it; and that if the inability 
arise from the want of time, in that case 
likewise it is not permitted to eat it, accord- 
ing to our doctors,—in opposition to the 
opinion of Shafei. The argument of our 
doctors is, that when the animal is taken 
alive it is no longer gamo, because the term 
gamo is applicable only to what is wild and 
free ; and that therefore the Zabbah Iztiraree 
is then of no effect. YVhat is hero recited 
proceeds on the supposition of the animal 
being ttken alive, and of there being 4 
possibility of its continuing to live; for if 
there be no possibility of its continuing to 
live (as where its belly has been torn, and 
sia of his entrails have come out), it may 
awfully be eaten without the performance of 
Zabbah, because the life that remains in it is 
equivalent only to the struggling of an 
animal whose throat had been cut, and is 
consequently of no effect;—in the same 
manner as where a goat falls into water, 
after having had its throat cut. 

Provided tt live long enough to admit of 
performing this ceremony.—Ip the hunter 
find the game Alive, and do not take it from 
his dog tillit be dead, and there have been 
sufficient time, after he found it alive, to 

erform the Zabbah, it is not in that case 
awfulto eat it: because this is equivalent 
to an Omission of the Zabbah, notwithstand- 
ing an ability to perform it. If, on the 
contrary, he had found it alive at a period 
when, if he had taken it, there was not suffi- 
cient time to perform the Zabbah, it is lawful. 

Thegame taken tslawfulalthough it be 
not the same that wus intendcd by the hunter, 
—JF a hunter let slip his dog at game, and 
the dog take some other game, the game so 
taken is lawful. Malik has said that it is 
not lawful, since the dog took thie game 
without having been let slip at it, as it was 
at another specific animal that the hunter 
lethim slip. Our doctors, on the other 
hand, argue that the object of the hunter is 
merely the acquisition of game; and all 
game is the same to him. Besides, the 
specification of the particular animal is of 
no advantage, as it is impracticable to teach 
a dog to take that particular animal. 

Rule in casting off a panther at game.— 


If a person let slip a panther at game,* and 


*The lynx or panther used in hunting is 
generally kept hooded, and is conveyed from 


the panther lie fora while in ambush, and 
then catch and kill the game, it is lawful to 
eat it; because the lying in @mbush_ being 
with a view tocatch the game, and not to 
take rest, does not of consequence terminate 
the act of letting it slip. The same rule 
also holds with respect to a dog, when 
trained in the manner of a panther 

Allthe game caught bythe dog, &c., under 
one invocation, ts lawful. Rule for deter- 
mining this with respect to dogs.—IF a dog 
be lot slip at game, and take and kill it and 
afterwards take and kill other game, both 
are lawful; because the act of letting him 
slip continues to operate, and is not termi- 
nated until after the taking of the second 
game; this case being similar to that of 4 
person shooting at an animal with an arrow, 
which not onky his and kills it, but also 
hits and kills another. If, on the cntrary, 
the dog, aftor killing the first game, lie 
down upon the ground and rest fora long 
time, and then, some other game passing by, 
he riso up and kill it, it is not lawful to eat 
that other gamo ; because when the dog lay 
down 4nd took rest, he thoreby determined 
the act of letting him slipssince his sitting 
down was with a view to take rest, and not 
to deceive the game: in opposition to what 
was before recited. 

And hawks,—IF a hawk, being let slip 
(cast off) at game, first perch upon some,— 
thing, and afterwards, going in quest of the 
game, trkeit and kill it, it is lawful to eat 
it, This, however, proceeds on the supposi- 
tion of the hawk neither tarrying long, nor 
with a view to rest, but merely a short time, 
and with a view to surprize her prey. 

Game is not lawful when cayght (by a 
hawk, &¢.) independent of the act of the 
hunter,—Iyv a trained howk catch game and 
kill it, and it be not known whother any 
person let her slip at such game, it is then 
unlawful to eat it; because inthis case 4 
doubt exists with respect to the letting slip ; 
and game is not lawful unless the animal 
which takes it bo let slip at it. 

It is requistte to its legality (when caught 
dead) iat blood have been drawn from tt.— 
Ir game be strangled by adog, and not 
wounded, it is not lawful to eat it; because 
the wounding of it is a condition of its 
legality, according tothe Zahir Rawayet 
(as has been hefore mentioned); ond thig 
condition implies that where merely particu- 
lar members of the game are broken by the 
dog it is not lawful to eat it. 

Game ts rendered unlawful by the con- 
junction of any cause of tllegality in the 
catching of tt.—IrF « trained dog be assisted 


place to place upon a sort of litter. When 
the hunters have approached within sight of 
their game, they unhood the panther and 
cast off his chains, and he instantly springs 
at his prey, if within his reach, or if other. 
wise, practises a variety of stratagems to get 
near to it, 
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in killing the gamo by a dog that is not 
trained, or by a dog belonging to a Magian, 
or by one upon which the invecation had 
heen wilfully omitted, in that case the gamo 
is unlawful; because two causes are here 
united, namely, a cause of legality, and a 
cause of illegality, and caution dictutes a 
preference to the cause of illegality. 

Game hunted down by any person not 
qualified to perform Zabbah is unlawful.— 
ANY person not permitted to perform Zab bah 
(such as an apostate, a Mohrim, ora person 
who wilfully omits the invocation) is tho 
sume as a Magian with respect to letting 
loose an animal of the hunter tribe. 

Iv a dog, without being Ict’ slip, should of 
himself pursue game, and a Mussulman 
tepeat the invocation, and then make a 
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noise and incite the dog to run faster, and 
the dog catch the gamo, it is in that case 
lawful to eat it. 

Game killed at a second catching of it 


(either by the same or a second dog) i8 lawful. 
—Ir a Mussulman, having repeated the 
invocation, let slip his dog at game, and the 
dog having pursued and caught the game 
and thereby rendered it weak, let it go, and 
afterwards eatch it a second time and kill 
it, it isin that case lawful to eat it,—and 
x0 likewise where a Mussalman lets slip two 
dogs, and one of them renders the game 
werk, and the other kills it;—and also, 
where two men Ict slip their dogs (that is, 
each of them ono dog), and one of the dogs 
renders the game weak, and the other kills 
it. En this last case, however, the game is 
tho property of him whose dog rendered it 
weak ; because he deprived it of the quality 
of game, as he disabled it from running. 


Section II, 
Of shooting Game with an Arrow.* 


Game slain by @ hunter shooting dc. at 
random, on hearing a noise, 13 lawful , pro- 
vided the noise proceed from game.—I¥ a 
porson hear a noise, and, imagining it to be 
that of game, shoot an arrow, or Iet slip 
his dog or hawk and in either caso game _ be 
killed, and it be afterwards discovored that 
the noise did actually proceed from game, it 
is then lawful to cat the game so killed by 
the arrow, dog, or hawk, whether it were 
the game of which the noise was heard, or 
not; because the object of the hunter was 
merely to game of whatevor kind. This 
is according tothe Zahir Rawayet,—It ig 
related as an opinion of Aboo Yoosaf, that 
a hog is in this cage an exception ;—in other 
words, if it be afterwards known that the 
noise proceeded from a hog, the game killed 
by the arrow, hawk, or dog, is not lawful; 
because a hog is in an excessive degrce im- 
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*The title of this section, in the Arabic 
version, is simply Rama, signifying the use 
of any missile weapon whatever. 
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pure ;—whenee it is that uo part of it is 
rendered allowable by hunting :— contrary 
tS other quadrupeds, for of those the skin 
by their being hunted, is rendered lawful 
Ziffer has likewise excepted al those animals 
of which the flesh is not fit for eating, inas. 
much as the hunting of these is not with 4 
view to render them lawful. 

Game shot by an arrow aimed at an 
other animal is lawful.—_Iy an arrow be- 
shot at a bird and hit other game, and 
the bird shot at fly away, without its 
being known whether it was wild or tame, 
the game is in that case lawful, because 
the probability is that the bird was a 
wild one. If, on the contrary, an arrow 
be shot a camel, and hit game, and the 
camel having escaped, it be not known 
whether it was a wild one or otherwise, the 
game in that case is not lawful, because the 
natural condition of a camel is that of tame- 
ness and attachment to man,—If, on the 
other hand, an arrow be shot at fish or 
locusts, and hit game, such game is lawful 
in the opinion of Ahoo Yoosaf, according to 
one tradition, inasmuch as it is game: but 
according to another tradition it is unlawful; 
because hunting is equivalent to the per- 
formance of Zabbah, which is not requisite 
with respect to fishos and locusts. 

Iva person, hearing a noise, and imagin- 
ing it to be that of a man, should in conse- 
quence shoot an arrow, and kill game, and 
it be afterwards discovored that the noise 
proceeded from the game, in that case the 
game so killed is lawful ; because, when it 
actually proves to be gamo, the imagination 
of the person who shoots is of no  conse- 
quence, 

Invocation must be made on the instant of 
shooting ; but if the animal be taken alive, t 
must still be slain by Zabbah.—Igs a hunter, 
upon shooting his arrow, repeat the invoca- 
tion, and the arrow wound and kill the game 
it is lawful to cat it; because the shooting of 
an arrow along with the invocation, and the 
wounding of the animal, is equivalent to the 
performance of Zabbah. Nevertheless, if the 
animal be taken alive, it is incumbent to 
slay it by Zabbah, as has been already set 
forth in the first section, 

Game wounded, and afterwards found 
dead by the person who shot, 13 lawful. 
If an arrow hit gamo, and the game fly away 
with the arrow until it disappear, and the 
hunter go in search of it, and find it dead, it 
isin that case lawful to eat it. If, on the 
contrary, he should not follow or go in search 
of it, and afterwards happen to find it dead, 
it is not in that case lawful; because it is 
related that the Prophet held it abominable 
to eat that game which disappeared from the 
sight of the bowsman ; and also, because there 
is a possibility that it may have died from 
some other cause. 

Unless he then discorrr another — wound 
apow it--le the hunter above mentioned 
find another wound in the game besides that 
of his arrow, it is not lawful to eat it, ‘nob 
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withstanding he may have continued in the 
search of it until ho fuund it; because in 
this case two causes are conjoined,—oné of 
illegality, namely, the other wound,-—and 
one of legality, namely, the wound of his 
arrow: and itis the established custom to 
give the preference to the cause of illegality. 
Moreover, caution is easily observed in this 
case, as it is an uncommon one, All that 
has beon above recited relates to the shoot- 
ing of an arrow ; but it is equally applicable 
throughout to the letting slip of a dog, or so 
forth. 

Game which, being shot, falls into water, 
or upon any building, &e., before it reuches 
the ground, is unluuful.—lI¥ a person shoot. 
at game with an arrow, and hit it, and it fall 
into water, or upon the roof of a house, or 
some other eminence, and afterwards upon 
the ground, it is not lawful to cat it; because 
the animal is a in this case a Mootradeea, the 
eating of which is prohibited inthe Koay; 
and also, because there is a suspicion that 
the death may have been occasioned by the 
water, or by the fall from the eminenee and 
not by the wound.* 

Rale with respect to water-fowl.—Iv a 
water-fow!l be wounded, and the member 
wounded be not a part under water, it is 
lawful,—whereas, if 1t be a part under water, 
it is not lawful, in the same manner as a 
Jand bird, which being wounded falls into 
water. 

Game slain by « bruise. without a wound, 
ts wot lawful.—CGame hit (stunned) by an 
arrow without a sharp point is unlawful, as 
it is so recorded in the traditions, It is to 
be observed, moreover, that the wounding of 
game is a conditionof its legality ; because 
a Zabbah Iztiraree cannot otherwise he 
estublished,—as has been already wmen- 
tioned.t 

Game killed by a bullet from a cross-bow 
is not lawful, as this missile does not wound, 
and is therefore like a blunt arrow. A stono, 
algo, is subject to the same rule, as it doves 
Not wound:—and game is also unlawful 
when killed by a great heavy stone, not- 
withstanding it be sharp ; becauso there is a 

robability that the game may have dicd 
rom the weight of the stone; and not from 
the sharpness of it. If, however, the stone 
be sharp, and not weighty, the game killed 
by it is lawful, as itis then certain that it 
must have died in consequence of a wound 
from it. 

Game killed by asmall pebble stone, and 
of which no part has been out by the stone, 


es 


* Amidst such a mass of frivolous absur- 
dity, the translator thinks it unnecosgary to 
offer any apology for the omission, in thig 
place, of a long discussion still more futile 
than any thing which has gone before. 

{ From this, and various preceding pas- 
sages, it appears that it is requisite to draw 
blood in order to the rendering game lawful. 
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is not lawful, because in this case the gamo 
is bruised and not wounded. If, also game 
bo beaten by a stick or piece of wood until 
it dic, it isnot lawful, as the death is then 
occasioned by the weight of the stick or 
piece of wood, and not by any wound: yet 
if, in his cage, the stick or piece of wood, 
because of their sharpness, occasion a wound, 
there is no impropriety in eating the game, 
ws tho stick and piece of wood arc then equi. 
valont to ® sword and spear, ‘The general 
rule, in short, in theso cases, is that when 
it is known with certainty that the death of 
the game was occasioned by a wound, it igs 
lawful food ; but unlawful where the death 
is known with certainty to have been occa. 
sioned by a bruise, and not a wound ; and 
that, in case of the existance of a doubt 
(that is, where it is not certainly known 
whether the death was  «ccasioned by a 
bruise or by a wound), it is then also unlaw- 
ful, from a principle of caytion, 

Iv a person throw a sword ora knife at 
same, and the game be struck by the handle 
of the sword, or the back of the knife, it is 
not lawful; whoreas if struck by the ‘edge 
and wounded, it is lawful. ; 

Case of cutting aff the head of an animal, 
—IF a person out off the head of a goat, it 
is lawful to eat it, as the jugular veins have 
been cut through; but it is nevertheless 
abominable, If, however, a person perform 
this action by beginning with the Spine, so 
as to occasion the death of tho animal befure 
the jugular veins be cut, it is not lawful : 
but it is lawful if the animal do not die 
until after the jugular veins are cut, 

A Magian, an apostate, or an idolator afe 
not qualified to kill game.—Gamu killed by 
& Magian, an apostate, or a worshipper of 
images, is not lawful, becayse they are not 
allowed to perform Zeabbah (as has been 
already explained in treating of that sub- 
ject), and Zabbah is a condition of the 
legality of game. It is otherwise with re- 
spect to a Christian or a Jew, because, as 
their performance of a2 Zabbah I[khtiarce ig 
lawful, it follows that their performance of 
w Zabbah Iztirarec must also be lawful. 

Case of game wounded by one person, and 
then slain by another.—Iv person shoot an 
arrow at gamc, and hit it, without rendering 
it so weak as to prevent it from running, 
and in that state another person shoot at it, 
and kill it, the game is the property of the 
second hunter, hecunse he was the pergon 
who took it, and the Prophet has said, 
“Game belongs to him who takes it.’ If, 
on the contrary, the first hunter render it 
too weak to run, and another person then 
killit, it is in that case the property of the 
first hunter. Nevertheless, he must abstain 
from eating it, a8 there is a probability that 
if may hve died in consequence of the 
second wound; and as it had not the power 
of running after the first wound, it Ought 
to have been slain by a Zabbah Ikhtiaree, no 
regard being, in such an instance, paid to 
the Zabbah [ztirarce, in opposition to the 
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former case.—This prohibition, 
against eating the game, proceeds on the 
supposition of its being in such a con. 
dition as to induce us to believe the con- 
tinuance of its existence possible; since 
under these circumstances its death is re- 
ferred to the second shot: but if the first 
wound be such as to render the continuance 
of its existence impossible (as if it have as 
little lifo in it as an animal with its throat 
cut, having, for instance, had its head cut 
off), in that case it is lawful to cat it, as its 
death is not then referred to the second shot 
it being at that period in a state equivalent 
to annihilation. If, however, the first wound 
be such as to render the survival of the 
game impossible, and there nevertheless be 
more lifein it thaninan animal with its 
throat cut (as if, for instance, it be capable 
of living one day), in that case, according 
to Aboo Yooaf, it is not rendered unlawful 
by the second shot, because such a degree of 
lifo (in his opinion) is of no effect ; but ac- 
cording to Mohammed it is unlawful, as such 
a degree of life (in his opinion) is of effect. 

In the foregoing case, the second hunter 
is responsible to the first for the value which 
the game bears after receiving the first 
wound; because he (the second hunter) has 
destroyed game the property of the first 
h unter (who became tho proprietor of it in 
consequence of his wounding it, and thereby 
incapacitating it from running); and the 
game is, by such wound rendered defective 
and in all cases of responsibility for destruc- 
tion of property a regard is paid to the time 
of the destruction. The compiler of the 
Hedaya reuarks that in this case there is a 
distinction ;—in order words, responsibility 
takes place where it is known that the game 
in question died in consequence of the second 
wound (that is, where the wound of the first 
hunter was such that the animal lived after 
it,—and tho wound of the second hunter 
such as to destroy the existence) ; and the 
sccond hunter is accordingly responsible for 
tho value of the game, in its wounded and 
defective, not in its unwounded and perfect 
state ; in the same manner as where a person 
kills the sick slave of another. If, however, 
it bo known that the game died inconse- 
quence of the first wound, or if it bo 
uncertain of which wound it diced, Moham- 
med has said, in the Zeeadat, that it is 
incumbent unpon the second hunter, first to 
pay @ compensation for the damage he may 
have occasioned to the game by the wound ; 
and, secondly, to pay a compensation for 
half the value which the game bore after 
receiving both wounds; and, thirdly, to pay 
a compensation of half the value of the flesh. 
The reason for the first compensation :s 
that the second hunter, having occasioned a 
damage to an animal which was the property 
of another, is bound, in the first instance, to 
make good the amount of that damage. The 
reason for the second compensation is that, 
asthe animal died of both wounds, the 
second wound must have been the immediate 
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cause of its destruction; and as it was at 
that time the property of another person, it 
is Incumbent upon him to make a compensa- 
tion for half the value which it bore after 
receiving both wounds, as the first wound 
did not proceed from him, (With respect t 
the damage occasioned by the second wound 
having paid it before, he is not required t 
pay it again.) The reason for the third 
compensation is that, as the game, after 
receiving the first wound, was in sucha 
state as to have rendcred it lawful by a 
Zabbah Ikhtiarce, if it had not received the 
second wound, it follows that the second 
hunter inconsequence of the second wound, 
did render unlawful half of the flesh with 
rospect to tho first hunter. He is only re- 
quired, however, to pay a compensation for 
one half of the flesh, as he paid the other 
half before in as much as_ he paid half the 
value which included the flesh. 

Case of game first wounded, and then 
killed by the same person.—-Iv, instead of 
two persons shooting the game, onc person 
shoot the samc game twice, the law is then 
the same with respect to the illegality of the 
game as when it receives two wounds from 
two different persons ; --this being similar 
to where a person, having shot game upon 
any eminence, and rendered it weak and 
fecble, afterwards shoots it a second time, 
and brings it to the ground,—in which case 
the game so killed is unlawful, inasumch as 
the second wound is the cause of illegality ; 
and so also in the caso in question. 

All animals may be hunted.—Tue hunt- 
ing of every species of animal is lawful 
whether they bo fit for cating or otherwise, 
because the legality of hunting has been 
absolutely declared in the Koran without 
restricting it to animals fit to eat. Another 
reason is, that the hunting of animals not 
fit for eating may proceed either from a 
desire to obtain their skin, their wool, or 
their feathers, or from a wish to exterminate 
them on an account of their being mischievous 


or hurtful; and all these motives arc laud- 
able. 
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ever. In the language of the Law it means 
the detention of a thing on account of a claim 
which may be answered by means of that 
thing; asin the case of debt.—This pactice 
is lawfyl, and ordained; for the word of 
Gop, in the Koran, says, GIVE, AND RE- 
OBIVE PLEDGES ; ’’—:nd it is also related, 
that the Prophet, in a bargain made with a 
Jew for grain, gave his coat of mail in pledge 
for the payment.—Besides, all the doctor 
havo concurred in deeming pawn legal ; and 
it is, moreover, an obligatory engagement, 
and consequently lawfyl, in the same manner 
as bail. 

Pawn is established by declaration and ac- 
ceptance ; and confirmed by the receipt of 
the pledge.—ContTracts of pawn are estab- 
lished by declaration and acceptance, and 
are rendered perfect and completo by taking 
possession of tho pledge.—Several of the 
learned have said that the contract is com- 
plete immediately upon the declaration ; for 
as it is a deed purely voluntary, it theretore 
obtains its completion from the voluntary 
agent alone ; ay in Cases of gift and alms. 
The seisin of the pledge is, nevertheless, 
absolutely requisite tothe obligation of the 
deed, as Shall be shown in its proper place. 


Malik has said that a contract of pawn be. | 
j « testimony is to add greater security to tho 


comes valid and binding immediately upon 
the concurrence of the parties ; because they 
relate to the proverty of both, and are con- 
sequently similar to sale. —One of the argu- 
ments idvanced by our doctors is, the text 
of the Koran, above quoted ; and another 
argument is, that ay the act of pledging is 
purely voluntary (whence it is that there is 
no compulsion on the pawner tLowerds the 
act), it must therefore be effectually con- 
cluded, in the same manner as in the case 
of legacies :—and 1 contract of pawn can 
only be effectually concluded by the seisin, 
in the same manner as as a legacy 's effectually 
concluded by the testator dying without 
having receded from his bequest. It is to be 
observed, that if the depositor reliquish the 
pledge to the pawnec, his so doing is equiva- 
Ient to an acceptance; in other words, his not 
obstructing the pawnec from taking possession 
of the pledge is equivalent to his actually 
investing him with the possession, and is a 
sufficient proof of his having so done. This 
ig recorded in the Zahir Rawayet; and the 
reason of it is, that ag the seisin of the pledge 
ig sanctioned in virtue of the agreement, it 
therefore resembles the seisin of a thing sold. 
It is recorded from Abvo Yoosaf, that the 
seisin of a movable pledge can only be ae- 
complished by the laying hold of and remov- 
ing it, not by the pawner’s mercly relinquish. 
ing it, as above mentioned ; for the seisin of 
a pledge is an occasion of responsibility 
from the first, in the same manner as usurpa- 
tion. The former is, however, the better 
opinion. . ; 
Upon the pawnee taking possession o) the 
pledge, the contract becomes binding.—Uron 
& person receiving & pledge which is distin- 
guished and defined (that is, unmixed and 
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disjoined from the property of the depositor) 
the acceptance being then ascertained, the 
contract is completed, and consequently 
binding. (Until, however, tho scisin actually 
tako place, the pawner is at full liberty cithor 
to adhere to, or recede from the agreement, 
as the validity of it rests entirely upon the 
seisin, without which the end and intention 
of a pledge cannot be answered). 

And he [the pawnee] is responsible for the 
pledge.—Uron the pledge, therefore, being 
delivered to the piwnee, and his taking 
possession of the same, he becomes «nswer- 
able in case of its being destroyed in his 
hands. Shafei maintains that a nledae being 
a trust in the hands of the pawnee, if 1t be 
dostroyed in his possession still he does not 
on that account forfeit his due; because it is 
recorded in the traditions, that ‘‘no pledge 
shall be distrained for debt, and tho pawner 
shell be liable for all risks,’’? meaning (ac- 
cording to Shafei), that if the pledge be 
destroyed, stiil the debt is not annulled on 
wceount of any responsibility arising there- 
from ;—and further, because a pledge being 
merely a testimony, the loss of it does not 
annual the debt, sceing that a debt still exists 
after the loss even of a written bond ; and 
veason of which is, that the use of taking such 


piwnee’s debt and thorcforc if, from the 
decay or destruction of the pawn or testi- 
money, the debt of the pawnce were cancelled, 
it would be opposite to the spirit of the 
agreement, since it would admit a possibility 
of the pawnee’s right becoming oxtingnished, 
a thing repugnant to conservation and secu- 
rity. The arguments of our doctors upon 
this point are two fold.\—Firs1, a tradition 
of the Prophet, who once deerced the elaim 
of w pawnce tu be annulled, on account of 
the death of a horse which ho had ina pledyo 
(although, indeed, several of the learned, in 
their comments on this tradition, have re- 
marked, that it was made at atime when 
the value of the horse could not be ascer- 
tained),—Sz0onpty, all the companions of 
the Prophet, and their followers, havo de- 
clared a plege to be a subject of respon- 
sibility ; that isto say, that if it decay in 
the hands of the pawnee, he sustains the 
loss. — With respect, moreover, to the agsser- 
tion of Shafei, that ‘‘a pledge is a trust,’’ it 
is inadmissible, aa being in direct contradic- 
tion to the concurrent opinion of the com- 
panions above-mentioned, With respect, 
also, to the tradition adduced by him as an 
argument, the real meaning of itis, “‘that a 
pledge cannot be complctely seised, yo ag to, 
render it the absolute property of the pawnee 
in the roam of his other claim,” an explica- 
tion which Koorokhee has trangmittod to us, 
as delivered by former sages.—As, moreover 
the pawnee is entitled to take possession of 
the pledge as a security for his claim, and to 
detain it (for Rahn, in its literal sense, 
signifies detention), it necessarily follows 
that a pledge is not a trnat, ‘ 

Which he taentitied to detain until he 
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receive payment of his debt.—In short, in the | of his claim only which is equal to the valuo 
opinion of our doctors, a contract of pawn | of the pledge, and the balance, or excess 
requires that the pledge be continually | myst be paid to him by the pawner. Ziffer 


detained in the hands of the pawnee in lieu 
of his debt, in this way, that it remain in 
his possession as a security for the fulfilment 
of his claim :—whereas, in the opinion of 
Shafei, the claim of the pawnee is connectcd 
with the substance of the pledge, as a_ satis- 
faction for his claim,—in this way, that he 
may sell it, and thereby obtain a discharge,— 
it being until such sale a trust reposed in 
him, and the property of the depositor ;—and 
agreeably to these different tenets scveral 
cases oceur concerning which there is a dis- 
agreoment between our doctors and Shafei. 

Without admitting the pawner to any use 
of it.—For instance,—if the pawner be 
i ae of resuming his pledgs for a short 
time, that he may enjoy the use of it (as in 
the cage of taking milkfrom acow, or so 
forth), he is not so allowed, according to our 
doctors, unless by the consent ofthe pawnce 
as the object of the agreement of pawn 
(namely, a constant possession) would by 
that means be entirely defeated,—whereas, 
according to Shafei a pawner may even 
forcibly take back his pledge for a temporary 
enjoyment of the use, nor can he be prevented 
from this ; because (in his opinon) a pledge 
may be sold conformably to the nature of the 
agareemont; and the resumption of it to- 
wards an enjoyment of the usufruct cannot 
be considered as a subversion  thereof.— 
(More cases of this kind shall be exhibited 
in the sequel.) 

The debt to which the pawn is opposed 
must be actually due.x—A CONTRACT of pawn 
is not valid unless opposed to a debt due at 
that time; for the end of such contract is to 
establish possession in order to the obtaining 
of payment: and the obtaining of payment 
presupposes an obligation of debt. 

The responsibility or the pledge extends to 
the amunt of the debt owing to the pawnee. 
—A PLEDGE is insured in the possession of 
th pawnee* to whatever is the smallest 
amount,—the debt of the pawnee, or the 
value the pledge bore at the time of its being 
deposited. Thus if a pledge equivalent to 
the amout of the debt perish in the pawnee’s 
hands, his claim is rondered void, and he 
thereby, as it were, obtains a complete pay- 
ment. If, on the contrary, the vlaue of the 
pledge exceed the amount of the debt, the 
excess is in that case considered, asa trust, 
and the whole of the pawnee’s claim is 
annulled, on account of the decay of that 
part of the pledge which is equivalent to 
the amount thoreof; and the remainder (the 
excess), as being held in trust, is not liable 
to be compensated for, and consequently the 
pawner sustains the loss of it. If, on the 
other hand, the value of the pledgo be less 
than the debt, the pawnee forfeits that part 
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‘ble for it,’ ‘The pawnee is respon- 
sible for it,”’ 
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maintains that a pledge is liable to be com- 
pensated for according to its value ;—whence 
ifa pledge of the value of one thousand five 
hundred dirms at the timo of delivery be 
destroyed, and the debt of the pawnee bo one 
thousand dirms, the pawner has a claim upon 
the pawnee for the difference, namely, five 
hundred dirms.—lfis arguments upon this 
point are twofold.—First, a saying of Alee 

‘Tho pewner and pawnee shall mutuall ; 
restore to cach other the excess, whether the 
pledge exceed in value tho debt, or the debt 
the pledgo.’’—Srconpiy, the amount in 
which the pledge exceeds the debt being (as 
well as the sum oquivalent to the debt) 
given in pledgo, the excess is of consequence 
a subject of responsibility as much as that 
part which is cquivalent to the debt. Hence 

when tho debt is annulled, a restitution must 
be made of the surplus. The opinion of our 
doctors upon this subject is adopted from 
Omar Farook, and Abdoola-Ibn Masaood. 
[hey moreover, argue, that as the pledge 
was taken possession of purely for the pur- 
pose of obtaining payment it is therefore a 
subject of responsibility only in that degree 
of value from which tho payment of the debt 
might have been made, as in the oase of a 
real payment, the surplus being pawned 
merely from necessity (as it was impossible 
to have pawned the exact value of the debt) 

and therefore not demanding restitution. — 
With respect, also, to the saying of Alee (as 
quoted by Ziffer), the meaning of it is, that 
the parties shall mutually return the excess 

in case of sale (that is to say, if the pawner 
sell the pledge), not in case of destruction 

for he has elsewhere declared the surplus to 
he hold by the pawnee in trust. 

The pawnee may demand payment of his 
debi, and imprison the pawner in case of 
contumacy.—It is lawful for the receiver of 
a pledge to made a demand of his debt, and 
even toimprison the pawner in case of 
refusal ; because the claim still exists after 
the receipt of the pledge, which is not con- 
sidered as a fulfilment, but merely as a pre- 
servative of it. The pawnee, therefora, is 
not prohibited from making the demand; 
and if the circumstance of the evasions and 
delays of the pawner be made known to the 
Kazee, he must imprison him, as has been 
formerly explained.* 

Itis required of the pawnce, before pay- 
ment to produce the pledge.—WHRENEVER a 
pawneo demands payment of his debt, it is 
requisite that the Kazee order him first to 
produce the pledge ; because as he possesses 
that for the purpose of obtaining payment, 
it is not lawful for him to take his due at the 
samo time that ho retains possession of the 
pledge, which he holds as a security ; since 


* Tn treating of the duties of the Kazer, 
(See Vol. IT., p. 338.) 
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if in such case, the pledge were to perish in 
his hands, a double payment would be in- 
duced, which is inadmissible. And when 
the pawnee shall have produced the pledge, 
the Kazee must order the depositor first to 
lischarge the debt, in order to ascertain the 
pawnee’s right, in the same manner as the 
right of the pawner is ascertained, to the end 
that both may be placed upon an equal foot- 
ing: asin the case of bargains, whore the 
seller having produced the goods, the buyer 
then lays down the purchase-money. 

But if the demand payment in a distant 
place, heis not required to produce tt unless 
this can be done without expense.—I¥ tho 
pawnee demand payment in a city different 
from that wherein the contract of pawn was 
concluded, and the pledz be of such a nature 
as neither to require charge of carriage or 
expense, the same rules which have been laid 
down in other casos hold good in this; as the 
place for the surrender of a pledge of this 
kind being entircly immaterial and indif- 
ferent, the doctors have therefore assigned 
no particular rules or conditions regarding 
it. If, on the contrary, the pledge be of such 
a nature as to require carriage and charges 
of removal, the pawnce is not desircd to 
prodeuc it; for such a requisition would 
necessarily oblige him to have it carried 
from place to place. It is, moreover, in- 
cumbent on him torelinquish the pledge to 
the pawner, and to allow him to resume it; 
but he is not required to remove it from one 
placo to another, as that would be a loss to 
him which he had not stipulated. 

The pledge may be sold, at the desire of 
the pawner ; and the pawnee cannot after- 
wards be required to produce it.— Tr the 
pawner empower the trustce * to sell his 
pledge, and he sell it accordingly, either for 
ready money or on credit, it is Jawful, the 
power of the pawner to sell it being indis- 
putable. If, therefore, the pawnee  after- 
wards demand payment, he is not desired to 
produce the pledge, as that in such case, is 
not in his power.--The same rule also holds 
where the pawnee, at the instance of the 
pawner, having sold the pledge, does not 
possess himself of the purchase- money ; for 
then the Kazee may compel the pawner to 
discharge his debt, without requiring the 
pawnee to produce the pledge, which be- 
cause of its having been sold at the desire of 
the pawner, has become converted into a 
debt,—wherefore the pawner himsclf did, as 
it were, pawn the purchase-money (that is, 
the debt).—If, on the contrary, the pawnee 
possess himself of the purchase-money, he 
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* Arab. Adil; meaning (literally) an up- 
right person,—one in whose hands the parties 
mutually agree that the pledge shall remain 
until it be redeemed. ‘The translator sub- 
stitutes the term trustee throughout this 
book, because (although not the literal mean- 
ing of Adil) it best expresses the sense of the 
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must in that case berequired to produce it 
upon demanding his debt; for as the money 
is a commutation for the pledge, it is there- 
fore a substitute for it. It is to be observed, 
however, that in tho above case the pawnee 
has a right to the possession of the purchase- 
money ; for as he himself made the sale, the 
rights of the cantract consequently appertain 
to him. 

He must produce it on receiving a partial 
pament, as well as in case of a complete 
discharge.—IN the same manner as_ the 
pawnee is required to produce the pledge 
when he is about to receive payment of his 
debt in full, he is also required to produce it 
when he receives part payment, provided the 
term stipulated be expired; because his thus 
producing it can be of no prejudice to him) 
whilst at the same time it serves to dissipate 
any apprehension of the loss of the pledge 
Which may have arison in the mind of the 
pawner. The pledge, however, is not to be 
restored until a complete discharge be made. 
Tf, also, the pledge should have been sold by 
the pawnee, and the purchase-money taken 
possession of by him he is required to pro- 
duce such purchase-money upon demanding 
payment of his debt, or of part of it, in the 
same manner as he is required to produce 
the pledge itself, in case of its being extant, 
as the purchase-money is a substitute for the 
pledge. 

Ir a person should, by misadventure, kill 
a pawned slave, and the magistrate decree 
the value of such slave to be made good by 
the Akilas of the slayer within the term of 
three years, the pawner must not be com- 
pelled to discharge the pawnee’s debt until 
he (the pawnce) shall have produced the full 
value of the slave; for in this case, the 
value is a substitute for the slave who was 
in pawn; and it is consequently incumbent 
on the pawnee to produce the whole of his 
value, in the same manner as he is required 
to produce the whole pledge where it is 
extant. Here, moreover, the pledge has not 
become converted into value by any act of 
the pawner :—whereas, in the case formerly 
stated (namely, where the pawnee sold the 
pledge at the desire of the pawner without 
possessing himself of the purchase-money) 


the pledge was converted into debt by the 
act of the pawner, since he invested the 
pawnee with a power of disposal. There is 


consequently an essential difference between 
these two cascs ;—whence it is that, in the 
present instance, it is incumbent on the 
pawnee to produce the value received for the 
slave, whereas, in the former case, he is not 
required to produce the pledge, nor yet its 
price, as of that he had never received pos. 
session. 

Cases in which he ie not required to produce 
it.—Ir the pawner deliver the pledge into 
the hands of a trustee, ordering him, at the 
same time, to resign it in charge to some 
one else than the pawnee, and he accordingly 
do so, in that case the pawnee is not required 
to produce the pledge upon demanding pay. 
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mont of his debt, for this is rendered im- 
possible, from its not having been intrusted 
to his care, but to that of another.— If, also, 
the trustee, having committed the pledge 
into the hands of one of his relations, should 
then abscond, and the person to whom it 
was given acknowledge, upon its being de- 
manded from him, that ‘‘he had indced re- 
ceived it in trust, but was ignorant of the 
real proprietor,’ the pawner may be com- 
pallda to discharge his debt, without the 
pawnee being required to produce the 
pledge, as ho had never received it (and 
the same rule also holds, where the trustee 
absconds, carrying the pledge along with 
him, without its being known whither he is 
gone).— If, on the othor hand, the trustee 
deny the goods entrusted to him to be a 
pledge, assorting that “they are his own 
property,” the pawnec cannot take anything 
from the pawner until the contrary bo 
proved ; because the denial of the trustee is 
tantamount to a destruction of the pledge 
and whon a pledge is destroyed, the pawnee 
is considered as having received payment of 
his debt, after which he is no longer at 
liberty to claim it. 

The pawner cannot reclaim the pledge on 
the plea of selling it for discharge of his 
debt.— Iw the pawner demand a restitution of 
the pledge with a view to sell it, and thereby 
pay off his debt, still it is not incumbent on 
the pawnee so to do, as the contract of pawn 
requires that the pledge be continually do- 
tained in the hands of the pawnce until 
such time as his debt be paid.— If, also, the 
pawnor discharge the debt in part, still it 
remains with the pawnee to keep possession 
until he shall have received payment of the 
balance ; but whenever a complete payment 
is made the pawnee must be directed to 
restore the pledge to the pawner, as tho 
obstacle to his so doing no longer oxist, 
the claimant having obtained his duc. 

The pawnee must restore what he has re- 
ceived in payment, tf the pledge perish in his 
hands.— Iv, after the discharge of the debt, 
the pledge should be destroyed with the 
pawnce, he must return tho money ho re- 
ceived in payment; for as, upon tho pledge 
perishing in the hands of the pawneco, he 
appears to have reosived payment in virtue 
of his previous possession of it, he therefore 
appears to have taken payment twico, and 
consequently must return what he has ro- 
ceived. In the same manner, if the pawner 
and pawneo should, by mutual consent, dis- 
solve the contract of pawn,tho pawnee miy, 
nevertheless, keep possossion of tho pledge 
until such time as he receive payment of the 
debt, or exempt tho pawnor therefrom. 

The contract is not dissolved until the 
pledge be restored. A CONTRACT of pawn is 
not rendered void until the pawnoe? rostore 
the pledge to the pawner, according to the 

rescribed modo of annul ment. 

The debtis discharged by the loss of the 
pledge. Ix the pledge perish in the hands 
of the pawnee, after the parties have in con- 


cert dissolved tho contract, his dobt is in that 
case considered as discharged, provided the 
value of the pledge be adequato to it, the 
agreement being still held in force. 

The pawnce ts not entitled to use the 
pledge.—It is not lawful for the pawnee to 
enjoy, in any shape, the usufruct of the 
pledge.—If, therefore, a slave be pawned, 
the psawnee must not employ him in service; 
if a house, he must not dwell in it; and if 
clothes, hc must not wear them ;—for the 
right of the pawnee is in the possession, 
not in the use.—Neither is a pawnee autho- 
rized to sell the pledgo, unless at the desire 
of the pawner, 

Or to lend or let tt to htre.— A pawnee is 
not permitted to Iet out, or give the pledge 
in loan ; for as he is himself prohibited from 
enjoying any use of it, he consequently is 
not authorized to confer the power of enjoy- 
ment upon another. If, therefore he do so, 
it establishes a transgression: but a trans- 
gression does not occasion a dissolution of 
the contract. 

He may consign it in charge to any of his 
family.— A PAWNER muy cither watch over 
tho pledge himself, or he may devolve the 
eare of its preservation upon his wife, child, 
or servant, provided they be of his family. 
If, on the contrary, he commit the care of it, 
or resign it in trust, to one who is not of 
his family, he becomes the security, and the 
person to whom ho gave it the secondary se- 
curity. Concerning this, however, there is a 
difference of opinion between Hanecfa and 
his two disciples ; for he does not consider 
the other person to be a secondary security; 
whereas they havo declared it to be in the 
option of the pawner to make whomsoe7er 
ho may please the secondary security. 

If he transgress with respect to tt, he te 
responsible for the whole value.—I¥ a pawnoe 
commit any transgression* with respect to 
the plege, ho must make roparation to the 
whole amount of the value; in the same 
manner as in a case of usurpation ; for the 
amount in which the value of the pledge 
exceeds the debt is a trust; and a transgres- 
sion with respect to a trust, renders the 
person who commits it liable to make oom- 
plete reparation. 

The use of the pledge is determined by the 
pawner’s mode of keeping or weartng tt.- 
lr a person pledge a ring, and the receiver 
put it on his little finger, and it be after- 
wards lost or destroyed, he is responsible, 
as ho has transgressed in making use of 
the pledge instead of using means for its 
preservation :—and, in this case, the right of 
left hand is ind'fferent, there being no uni- 
form costom of wearing a ring invariably 
upon either.— If, on the oontrary, the 
pawnee wear the ring upon any other than 
his little finger, this is not considered as an 
enjoymont of use, but as a moans of preser- 
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vation, as it is contrary to tho customary 
mode of wearing a ring.—So likewise, if the 
pawnee wear a sheet (which he has _ received 
in pledgo) after the customary modo, he is 
msponsible for it; whereas, if he spread it 
over his shoulders, ho is not responsible. 

If a person pawn two or three words, and 
the pawnee sling them over his shoulder, 
then, provided there be only two, he be- 
comes responsible for their value in case of 
their loss, but not if there be three; the 
reason of which is, that amongst warriors 
it is a frequent custom to sling two words 
on their shoulders in battle, but never to 

ing three. 
ate a person pawn two rings, and the 
pawnee put them both on his little finger, 
and it appear that he was accustomed to 
adorn himself in this manner, he is liable 
to make compensation in case they be by any 
means destroyed ; but if the contrary be 
roved, he is exempt from any responsibility. 

The expenses of conservation (of the 
pledge) rest upon the pawnee; and those of 
eubsistence upon the pawner.—The rent of 
the house wherein tho pledge is kept, as well 
as the wages of the kecper, rest upon the 
pawnee :—but if the pledge be a living 
animal, and require a keeper and mainte- 
nance, the expense of these must be defrayed 
by the pawner.—lIt is to be observed that 
the wants of a pledge are of two kinds ; 
I. such as are requisite towards the support 
of the pledge and the continuance of its 
existence :—II. Such as may bo necessary 
towards its preservation or safety, whether 
wholly or partly. Now, tho absolute pro- 
perty of the pledge appertains to the pawner, 
the expenses of the first class must therefore 
be defrayed by him; and as he has, more- 
over, a property in the usufruct of the 
pledge, its support and the continuance of 
its existence for this reason also rest upon 
him, being an cxpense attendant upon his 
property;—in the same manner as holds in 
the case of atrust. (Of this class are the 
maintenance of a pledge in meat and drink, 
including wages to shepherds, and 80 forth, 
and the clothing of a slave, the wages of a 
nurse for the child of a pledge, the watering 
of a garden, the grafting of fig-trees, the 
collecting of fruits. &c.) The expenses of 
the second class, on tho contrary, are incum- 
bent on the pawnee; because it is his part 
to detain the pledge; and as the preserva- 
tion of it therofore rests upon him, he is 
consequently to defray the expense of such 
preservation. (Of the second class is the 
hire of the keeper of the pledge; and so 
likewise the rent of the house wherein the 
pledge is deposited, whether the debt excoed 
or fall short of the value of the pledge.)— 
All that is here advanced is according to the 
Zahir Rawayet. It is recorded, from Aboo 
Yoosaf, that the rent of the house is defrayed 
by the pawner, in the same manner as m.in- 
tenance, it being his duty to use every pos- 
sible means towards securing the existenco 
of the pledge: but that a Jual, oar reward 
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for restoring fugitive slave, is of the second 
class: for as the pawneo is necessitated to 
use evory possible expedient to recover the 
possession of tho slave, the reward, as being 
connected with preservation, must be de- 
frayed by him. This, however, holds only 
with respect to such pledges as do not exceed 
the amount of the debt ; for where the value 
of the pledge oxcecds the amount of the 
debt, the pawnce must not he taxed with 
the payment of the whole, but with such 
Share of it only as is proportionate to the 
value of the pledge; whilst the remaining 
part, in proportion to the surplus, falls on 
the pawner ; for the excess not being held 
by the pawnee in pledge, but in trust, the 
restitution of tho salve, in regard to the exc- 
cess, is, aS it were, made to the absolute 
owner, to whom, therofore, the surplus must 
be charged. 

But those incurred by sickness, or by 
offences must be defrayed by both.—Tur 
expenso of healing the wounds, of curing 
the disorders, and of pecuniary expiations 
for the crimes of pledges, are defrayed by 
the pawneo and pawner proportionably to 
the amount of the debt, and the excess of the 
value of the pledge over the debt. 

Taxes are defrayed by the pawner.—Tur 
taxes on pledges aro levied from the pawner 
as they are necessary towards the subsistence 
of his property. 

Tithes (upon pawned land) have preference 
to the right of the pawnee.—THuE tithe from 
the revenue of tithe-lands held in pawn 
precedes the right of the pawnce; because 
it is connected with both the substance and 
the property of the pledge, whcreas the right 
of the pawnee is connected with the property 
of it only, not with the substance.—Still, 
however, the contract of pawn is not invali- 
dated in regard to the sum remaining after 
the payment of the tithe, as the obligation 
of tithe in no respect impugns the pawner’s 
right of property, It is otherwise where an 
undefined part of a pledge proves the right 
of another; for in that case the contract 
becomes null with respect to the remainder, 
because this shows that the pledge was not 
wholly the pawner’s property. 

If either party voluntarily defray what ia 
incumbent on the other he has no claim upon 
him on that account.—Ix either party defray 
any of the expenses incumbent on the other, 
it is deemed a voluntary and gratuitous act, 
If, on the contrary ono of them should, by 
order of the Kazee, fulfil a duty incumbent 
on the other, he has in that case a claim on 
the other for so doing, in the same manner 
as if he had done it at his instigation ; for 
the Kazee’s jurisdiction is general: It is 
recorded, from Haneocfa, that no claim oan 
be made on the other, notwithstanding the 
expense be dofrayed by ordor of the Kazee 
unless he wero then absent. Aboo Yoosaf, 
on the contrary, has said that a claim is 
valid in both oases; that is, whether the 
other were present or absent. 
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CHAPTER II. 


OF THINGS CAPABLE OR BEING PAWNED ; 
AND OF THINGS FOR WHICH PLEDGES 
MAY BE TAKEN. 


An indefinite part of an article cannot be 
pawned.—It is unlawful to pawn an inde- 
finito part of anything. Shafoi maintains 
that it is lawful—On behalf of our dootors 
two reasons are urged. First, this disagree- 
ment arises from the difference of opinions 
regarding the object of pledges; for accord- 
ing to us, pledges are taken to be detained 
with a view to obtain payment of a debt, 
which cannot be effected in case the pledge 
be an undefined part of property ; because 
a scisin of things of that nature cannot be 
made a real seisin being only practicable 
with respect to things which are defined and 
distinguished ;—whereas, according to Shafei, 
the object of pledges is that the pawnee 
may sell them to effect a discharge of his 
debt; and with this object pledges of the 
nature above mentioned are not in any shape 
inconsistent.—SECONDLY, it is an essential 
part of the contact of pawn, that the pledge 
be coistantly detained in the hands of the 
pawnee until the redemption of it by the 
pawner;a condition which cannot be ful- 
filled with respect to pledges, of the above 
nature; forin such cases it would be neces- 
sary that the pawner and the pawnee have 
possession of the article alternately, whence 
it would be the samo as if the pawner were 
to say to the pawnec, “I pawn it to you 
every other day.”—As, therefore, a constant 
detention is in such case impossible, it fol- 
lows thatthe pledge of an undefined part of 
anything. whether capable of division or in- 
capable, is illegal. 

Even to a partner in the article.—It is not 
lawful to pledge any undefined part of joint 
property, even to a copartner; for, besides 
that the detention of such pledges cannot be 
made, the receiver would in such case retain 
possession of it, one day in virtue of pro- 
perty, and another in virtue of the contract 
of pawn, and thus he would hold it one day 
in pledge, and another not. 

If the pledge be rendered indefinite by any 
superventent act or circumstance, the contract 
of pawn is annulled.—A SUPERVENIFNT in- 
definiteness in ropugnant to the continuance 
of a contract of pawn, according to the Mab- 
soot ;—in other words, if a person pledge a 
piece of ground, for instance, and afterwards 
desire a trustee* to sell the half thereof, 
and the trustee accordingly do so, the con- 
tract of pawn no longer exists.—It is re- 
corded from Aboo Yoosaf, on the contrary, 
that a supervenient indefiniteness does not 
dissolve a contract of pawn,—in the same 
manner as it has no effect in the case of 
donations ;—in other words, if a person 


*Arab, Adjl. (See note, p. 632.) 


bestow anything in gift upon another, and 


afterwards retract the half, the gift still 
remains valid with respect to the other half. 
—The reason for what is quoted from the 
Mabsoot, as above, is that, in the case there 
stated, the subject of the contract does not 
exist as before; and a subsequent circum. 
stance, as far as it has a tendency to annibi. 
late the subject of the contract, operates 
equally as if it had existed from the begin- 
ning :—in the same manner as where a per- 
son (whether knowingly or unknowingly) 
marries within the prohibited degree,—It is 
otherwiso with gifts: for the effect of gift is 
investiture with right of property; and an 
undefined part of a thing is capable of being 
property. The reason, moreover, why seisin, 
in the case of a gift, is requisite before the 
right of property can be acquired, is to pre- 
vent the possibility of compulsion: for if 
the grantce should become proprietor of the 
gift immediately upon its being offered, and 
without taking possession, the giver (who 
ought to act of his own accord) would then 
be constrained to do that to which he has 
not yet assented ; namely, to deliver up the 
ift. 
? An article naturally conjoined to another 
cannot be pawned separately.—I?T is not law- 
ful to pledge fruit without the trees which 
bear it, crops without the land on whieh 
they are produced, or trees without the ground 
on which they stand; for as the pledge, in 
all these cases. has a natural connection with 
an article which is unpledged, it is therefore, 
in effect, indefinite, until such time as it 
soparated from that article. In the same 
mannor also, it is unlawful either to pawn a 
piece of ground without the trees which are 
produced upon it, a field without its produce, 
or a tree without its fruit; because, in these 
cascs, & mortgage is induced of an article 
naturally conjoined with another which is 
not pledge. In short, it is a rule that when 
a pledges is joined to something not in pawn, 
the contract is not valid, since in such ease 
possession cannot be taken of it. Haneefa 
has judged it lawful to pawn a piece of 
ground without its trees; for as the trees 
have no connection with the ground, except 
in that part only from which they vegetate, 
they may therefore be excepted, togother 
with the particular spot on which they stand 
It is otherwise when a person pawns the 
court-yard of a house without the building 
itself; for then the part ofthe ground on 
which the building stands re mains unpledged, 
whereas it is requisite that the whole of the 
ground bo pledged. 

Trees : however, may be pawned with the 
immediate spots on which they grow, without 
including the est of the land.—It is lawful 
to pawn treos, togother with the particular 
sports of ground on which they grow: for 
here subsists a vicinity only with the pawner's 
property, which is not repugnant to a oon. 
tract of pawn.—lIf, in this case, there be 
fruit upon the trees, it is included in the 
contract; for as the fruit is an appendage of 
the tree, because of the connection betweey 
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them, it is therefore included in the contract 
in order that the same may be valid.—It is 
otherwise in the oase of gale, for as trees may 
be sold without their fruit, unless that ‘be 
expressly stipulated, it is not included inthe 
sale. Itis also otherwise with respect to 
valuables deposited in a hoyse ; for these not 
being appendages to the hoyse are not in- 
eluded in the pledge, unless they be expressly 
stipulated. Grain, however, and herba are 
considered as included, in case of their 
ground being pawned ; but not in case of 
the sale ofit. Buildings, also, and trees, 
are included in the contract of pawn, when 
the ground or villages to which they belong 
are pledged.— A person may also lawfully 
pawn & house, together with whatever it 
contains. 

A claim of right established in a separable 
part of a pledge does not annul the contract 
with respect to the remainder.—IF another 
person prove his right to part of a pledge, 
and the remaining part be of such a nature 
that it might with  propricty be distinctly 
pawned (as where another proves hig right 
to the court-yard only of a pledged house, 
without the building), the contract still sub- 
sists with respect to the remaining prrt ; in 
other words, if the residue be destroyed in 
the hands of the pawnee, his debt is divided 
between such residue and the value of what 
had proved the right of another; and the 
proportion which the residue bears to tho 
whole is struck off from the debt, and that 
which the other part bears to the whole re- 
mains due from the pawner.* If, on the 
contrary, the residue be of such a nature 
that it cannot be separately pawned (as 
where another proves a right to a pledged 
house withont its court-yard), the contract 
of pawn becomes absolutely void; for it 
cannot operate upon any thing except what 
remains ufter deducting what has proved the 
right of anothor; and such residue is inca- 
pable of being pawned. 

Occupancy, so as to obstruct a delivery of 
the pledge to the pawnee, prevents his becom- 
tng responsible for it,—It ig to be observed 
that the continuance of the pawner, or of 
his goods, in the house which he has pledged 
are obstructive of a regular delivery of the 
house :—in other words, if a person pledge 
or mortgage his house, and romain himself, 
or keep his goods therein, a delivery to the 
pawnee is not established yntil he evacuate 
it, or withdraw his goods thorefrom, whence, 
if it be destroyed in the interim, the pawnee 
is not answerable.—I1n the same manner, the 
continuance of any thing within a pledged 
vessel is repugnant to the delivery of it; and 
0 likewise the continuance of a burden on 
&® pawned quadruped,—whence the contact 
is not Complete until the burden be taken off, 
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* Tho mode of calculation, in this case, 
will be exhibited in a note jn the last section 
of this book, 
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as the animal otherwise continyes occupied. 
It is different where the burden is pawned 
and not the animal ; for in this case the con- 
tract is valid, and the burden is pledged im- 
mediately upon the pawner delivering over 
the animal, it being ocoupied by the burden, 
not the burden by it ; in the same manner ag 
where things constained in a house or vessel 
are pledged without that house or vegsel,—It 
is otherwise, however, where a person pawns 
a saddle or bridle upon a camel, and delivers 
the camel to the pawnee; for in that case the 
contract isnot valid until the saddle or 
bridle be taken off the camel and delivered 
separately to the pawnee; these being de. 
pendents of the camel, in the same manner 
us fruit is a dependent of the tree :—whence 
it is that (as lawyers have remarked) when- 
ever a camel is pawned with a saddle of 
bridle on it, these are likewise included in 
he contract, although not particularly speci- 
ed. 

Pledges cannot be taken for trugts.—It is 
not lawful to take pledges for trusts, such 
as deposits, loans, or Mozaribat, or partner- 
ship stook ;—in other words, if a person 
commit his goods in trust to another, taking 
a pledge for the same, it is invalid, as the 
receipt of the pledge would subject the re- 
ceiver to responsibility ; for if the pledge 
were destroyed in his hands; his olaim 
would be extinguished in a degree propor- 
tionate to the value. In short, it is requisite 
that something lie against the pawner of a 
nature to subject him to responsibility, in 
order that, opposed to it, the possession of 
the pledge, in the event of its destruction, 
may subject the pawnece to responsibility 
and operate as a discharge of his claim ; 
but there is no responsibility with respect to 
trusts, 

Not for any thing not insured with the 
holder of tt.—It is not valid to take a pledge 
for articles which do not spbject the holder 
to responsibility,—such, for instance, as an 
article sold, and which still remains in the 
hands of the seller ; for if the purchaser be 
desirous of taking a pledge from the seller 
to answer the delivery, it is invalid, an 
article sold, not being insured in the hands 
of the seller. (Still, however, if the article 
sold perish in the seller's hands, his claim on 
the buyer for the price ceases; or, if he 
should have previously received the price 
from the buyer, ho must restore it).— With 
respect, on the contrary, to articles which 
subject the holder to respunsibility that is, 
those forwhich, when destroyed, the holder is 
responsible,—for a similar, if of the classy of 
similars ;—or for the value, if of a different 
description,—such as usurped property, tho 
consideration for Khoola, tho dower to a wife 
and the composition for wilful murder), it is 
lawful to take pledges for them, as respon- 
sibility attaches to all such matters, since if 
the article be extant tho delivery of it is in- 
sumbent, ortho value if it be destroyed, 
Opposing a pledge to such articles, therefore, 
ig tuking @ pawn in secyrity for that which 
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is itself a subject of 
consequently valid. 

Nor as a security against contingencies. 
—It is nof lawful to take a pledge as a secu- 
rity against contingencies ;—in other words, 
if a person sell an article and _ receive the 
price, and the purchase, from an apprehen- 
sion that the property might afterwards 
prove the right of another, and that he 
might thereby be rendered liable toa loss, 
should on that account demand a pledge from 
the merchant securing him against such a 
circumstance, it is invalid ; for it is an estab- 
lished maxim that a pledge is to be taken as 
a security for the discharge of a claim then 
extant ; and in the above case the claim does 
not exist, butis only what may possibly 
happen. If, therefore, a pledge be in such 
a case taken, it is considered as taken in 
trust, and not in pawn, and is in no respect 
subject to the laws of pledges. In a similar 
manner, if a person deposit any thing in 
pledge with another, in security for any 
thing which may in future be due from him, 
it is invalid.—It is, indeed, otherwise in the 
case of a promised debt ;—as where a person 
gives a pledge to another on the strength of 
his promising to lend him one thousand 
dirms, and the other takes the pledge and 
promises to lend the money, and the pledgo 
perishes in his hands; for in this case he is 
responsible in proportion to the sum_ pro- 
mised, in the game manner as if it had been 
actually paid, the pramise of debt being eon- 
sidered as an actual existence of it, for this 
reason, that it was made at the earnest desire 
of the borrower. 

Case of pawns in bargains of Sillim or Sirf. 
—IF a person, having bespoke goods of a 
merchant, pawn something in security for 
the pavmont of the purchase-money, or have- 
ing sold silver toa banker, receive a pledge 
in security for the price, or if a merchant 
give a pledge to a person who has bespoke 
goods from him, asa security for his de- 
livery of them,—the contract is valid. Ziffer 
has said that the contract, in these instances, 
is not valid, inasmnuch as the object of the 
pawn in such cases is that it may be a security 
for the discharge of the several claims, 
namely, the purchase-monecy, of the goods 
bespoken, the value of the silver sold to the 
banker, or the goods bespoken,—which is not 
allowable, because an exchange is here in- 
duced of things not delivered for things of a 
different species ; and an exchange of such 
things, previous to scisin being obtained of 
them is unlawful. The argument of our 
doctors is, that as a parity of species betwixt 
the things which were to be delivered, and 
the pledge, holds good with respect to their 
worth, by means of their worth the engage- 
ment thay be fulfilled ;—and the possession 
of a pledge induces a responsibility in regard 
to its worth, although with respect to its 
substance it be considered merely as a trust. 
—If, also, the pledge opposed to the price 
of the article bespoke, or the value of the 
gilver sold, be destroyed at the time of 
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making the contract (that is, before the 
company in whose presence it was made 
breaks up), the bargain is accomplished, and 
the pawnee or seller is reckoned to have re- 
ceived his right ; because by the destruction 
of the pawn he is virtually considered to 
have received the price of his silver, or the 
amount of money which was to have been 
advanced.—If, on the contrary, the buyér 
and seller should have separated previous to 
the destruction of the pledge, the bargain 
becomes invalid ; because the receipt of the 
price of the silver or the advance of money 
for the goods at the time of making the bar- 
gain (which is a condition), is not here 
established cither in reality or in the con- 
struction of law.—If, moreover, a pledge 
taken, in security for the delivery of the 
goods bespoken be destroyed, the bargain is 
completed, and the pawnee (who advanced 
the money) is held to have received the 
goods which he bespoke. 

In the dissolution of a contract of Sillim, 
the pledge remains as a security for the 
advanced capital.—Ir the parties to a con- 
tract of Sillim dissolve the bargain in a case 
where a pledge has been given for the de- 
livery of the goods, it still remains as a 
security for the refunding of the money 
which had been advanced, as that then 
stands in lieu of the goods ;—-in the same 
manner ag where goods are usurped, and 
the Kazee having ordered their restoration, 
a pledge is given for that purpose, and after- 
wards the goods are destroyed,—in which 
casc the pledge remains a security for the 
value of the goods. 

And if it be lost in the advancer’s hands 
his claim of restitution is annulled.—Ir, in 
the above instance, the pledge be lost 
after tho parties had agreed to annul the 
bargain of Sillim, the bespoken article is in 
that case congidered as delivered, and the 
purchaser (the advancer) has no further 
claim.—1t is, however, incumbent on him to 
give to the seller as much grain as_ he should 
have received from him, in order to his re. 
covering the money he had advanced,—in 
the same manner as where a person, having 
sold a slave and delivered him to the pur- 
chaser, takes a pledge in surety for the price, 
—and they afterwards mutually consent to 
annul he bargain,—in which case the sellor 
is entitled to retain possession of the pledge 
a3 a security for the restoration of the slave ; 
and if the pledge be destroyed in his hands, 
he is considered to have received the pur- 
chase-money ; and it is incumbent on him to 
pay the sum of the purchase-money to the 
buyer, and thereby recover his slave. 

A freedman, a Madabbir, a Makatib, or 
an Am-Walid, cannot be pawned,—ItT is not 
Jawful to pawn either a freedman and Modabbir 
a Makatib, or an Am-Walid; because the 
end ofa contract of pawnis to establish 
the pawnee’s possession of the Pledge, with 
a view to obtaining payment of his claim; 
a view which cannot be accomplished in 
any of the above-mentioned jnstances, as g 
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freedman is not property, and the sale 
the others is contray to law. 

Pledges cannot be taken to sectire the 
appearance of @ surety: oF of a crimigal 
liable to retaliation.—I¥F & person agree to be 
bail for the appearance of another it is not 
allowable to demand a pledge from him on 
this account.—IJn the same manner also, it 
is not lawful to take a pledge as a security 
for a criminal condemned to: suffer retalia- 
tion either in life or limb, as in such case the 
right could not be obtained by means of the 
pledge. It is otherwise in the case of of- 
fences by misadventure ; for there the fine 
may be discharged by means of the pledge. 

Or in security for a right of Shaffa.—It 
is not lawful to take a pledge opposed to a 
right of Shaffa :—in other words, if a person 
appeal to the Kazce (for instance), and claim 
his privilege of Shaffa, and obtain from him 
a decree to that effect, and demand of the 
purchaser a pledge for the house over which 
his privilege of Shaffa extends, the pawn 18 
not valid, ; for here the article is not insured 
in the hands of the purchasor: (that is to 
say, ifthe house suffer any damage in the 
possession of the purchaser, he is not respon- 
sible for it); and a pledge cannot be taken 
but for matters that induce responsibility. 

Or for a criminal slave, or the debts of 
a slave.—It is not perntitted to take a 
pledge opposed either to a slave guilty of a 
crime, or to the debt of a slave ; because tho 
master is not in either instance respon- 
sible, since, in case the death of the slavo, 
he is not obliged to discharge his debts. 

Or for the wages of @ public singer or 
mourner.—It is not lawful to give a pledge 
for the wages either of a mourner*® or of a 
singer, If, therefore, a pawn be given in 
such case, and be afterwards destroyed in 
the hands of the pawnee, he is not respon- 
sible for it, as the thing in security for which 
it was pledged is not a subject of respon- 
sibility. 

A Mussulman cannot give or take wine in 
pawn : but if he so receine wine from a Zim. 
mee, and it be destroyed, he is responsible.— 
It is unlawful for a Mussulman either to 
give or take wine in pawn, whether from a 
Mussulman or a Zimmee. Notwithstanding 
this, however— if the Zimmee be the pawner 
and the Mussulman the pawnee, and the 
wine be lost or spoiled, the Mussulman is 
accountable for it, in the same manner as 
in the case of his having usurped it; 
whereas, if the Mussulman were the pawner 
and the Zimmee the pawnee: and the wine 
be lost in the hands of the latter, he would 
not owe any compensation to the Mussulman, 
any more than a person who had usurped 
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* Meaning, a person eniployed, on occa- 
sions of grief, in making lamentations. It 
is 2 custom amongst the Mussulmans to 
employ such persons; although prohibited 
by the Law,—whence it is that thoy cannot 
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wine from a Mussulman. It is otherwise 
where the pawner and pawnee are both 
Zimmees; for wineis property with them. 
Carrion, on the contrary, is not property 
with them any more than with Mussulmans; 
and accordingly a pawn of carrion is not 
valid among them by more than with us. 

A pawnee is still responsible for the pledge, 
although it appear that the debt to which it 
was opposed is not due.—Iv a person pur- 
chase vinegar, & slave, or & slaughtered goat, 
and having given a pledge for the purchase- 
money, afterwards discover the vinegar to 
be wine, the slave to be a freeman, or the 
goat to be carrion,* still the seller is respon- 
sible for the pawn in case of its being lost or 
destroyed ; for it was deposited in opposition 
to a debt to all appearance duc. The same 
rule also holds in a case where a person, 
having killed a[supposed] slave and given 
a pledge for the payment of his value, after- 
wards discovers that he was a freeman. So, 
likewise, where the particas in a suit oompro- 
miso the business for a part of the plaintiff's 
demand and the defendant deposits a pledge 
to answer the same, and they afterwards 
agrec that nothing was owing from the de- 
fendant, the pledge is insuredin the hands 
of the holder of it. 

A father or guardian may pledge the 
slave of his infant ward fora debt owing by 
himself.—Ir is lawful for a father to pledge, 
in security of his own debt, the slave of his 
infant child; for afather has the privilege 
of depositing the goods of his infant child 
in trust; and to pledge them is still more 
conducive to the interest of the proprietor 
than to place them in trust, since if a pledge 
be lost it must be accounted for, whereas a 
trustce is not responsible for the deposit in 
his hands, A guardian also is the same as a 
father in this particular, because such an 
authority vested in him is beneficial to the 
child. Aboo Yoosaf and Ziffer maintain 
that this is not lawful either to the father or 
guardian (and such is what analogy would 
suggest); for a pledge is, in effect, equivalent 
toapayment; and as a father is not 
privileged to pay off his debts with the 
goods of his child, it follows that he has no 
power of giving them in pledge. To this, 
however, it may be replied, that there is an 
obvious difference between the act of pledg- 
ing and that of payment; for discharging 
the debts by means of the child’s property 
is a destruction of his right without any 
equivalent ; whereas, placing his property in 
pledge is providing it a guardian, for the 
interim, without in any dogree affecting his 
right. 

But they are accountable in case of loss.— 
As, therefore, the contract of pawn is valid 
in this instance, it follows that in case of the 


* As having dicd a natural death.—Tho 
term carrion is appliod to the flesh of all 
aa not slain according to the prescribed 
form. , _ 
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pledge being destroyed in the pawnee’s 
hands, he is considered to have received 
payment of his debt, and that the father or 
guardian are responsible to the infant, as 
having discharged their debt by means of 
his peoperty. 

And they may also authorize the pawnee 
to sell the slave.—In like manner it is lawful 
for a father or guardian to order the pawnce 
to sell the pledge; for both of these have 
the privilege of selling the goods of their 
infant ward. The learned have said, that 
this is founded on the law in a case of sale; 
for where a father or guardian gives the 
goods of his ward to his own creditors, in 
payment of his dcbt, it is lawful; and a 
commutation being thus made of the debt 
for the pricc, the father or guardian, in the 
opinion of Haneefa and Moham mcd, become 
answerable to the ward for the value.—Ac- 
cording to Aboo Yoosaf, on the contrary, a 
commutation does not take place :—and the 
same difference of opinion obtains where an 
agent for sale disposes of the goods of his 
constituent to a person to whom he is in- 
debted. The contract of pawn, however, is 
in thesc instances similar to that of sale 
with respect to its effects; for in both the 
object is to discharge the dcbts of the 
father or guardian with the goods of the 
infant, and to become answerable for them. 

A father may retain the goods of his infant 
child in pledge for a debt owing from the 
infant to himself, or to another infant child, 
or to his own merchantile slave.—Ir a father 
pawn the goods of his infant child into his 
own hands for a debt due from the child, or 
into the hands of another of his children 
being an infant, or of his slave, being a 
merchant and not in debt, it is lawful; 
because a father, on account of the tender 
affection which he is naturally supposed to 
have for his child, is considered in a double 
capacity, and his bare inclination as equiva. 
lent to the assent of both partics; in the 
same manner as where a father sells the 
property of his infant child to himself. 

But a guardian has not this privilege.—Ir 
is not lawful for a guardian to pledge into 
his own hands goods belonging to his ward 
on account of a debt due to him, or into the 
hands of his child being an infant, or into 
the hands of his slave being a merchant and 
free from debt nor is it permitted to him 
to give anything of his own in pawn _ into 
the hands of an orphan for a debt owing to 
the orphan from himself); for a guardian, 
being merely an agent, cannot of course 
have a double capacity in contracts. A 
guardian, moreover, is more deficient in 
tenderness than a father, and thercfore 
cannot, like a father, stand in a double 
capacity in making contracts. Besides, a 
guardian pawning the property of his ward 
into the hands of his infant child, or his 
slave, being a merchant and free debt, 
is in effect the same as pawning it to 
himself.—It is otherwise where a guardian 
pawns the property of his ward to bis adult 


son, to his father, or to his indebted slave, 
sirfee over these he has no authority, 
Yet he also may retain the goods in pawn 


for necessaries furnished by him—Ir a 
guardian purchase victuals or apparel for 
tho use of his ward, and, having debite@ 


him for the price, tako in pawn part of his 
goods asa security for the debt, it is valid; 
for, as he is permitted to borrow for the use 
of the orphan, and as taking a pawn is like 
the discharge of a claim, it is of conse. 
quence Icgal. Besides, as it is lawful for a 
guardian to trade on account of hig ward, it 
follows that it is also lawful for him to give 
and reccive pawns, they being similar to 
receipts and payments. 

A child cannot recover property which had 
been pawned by his deceased father, but by 
redeeming tt.—Iy a father pawn the goods of 
his infant son, and the infant attain matu. 
rity, still he is not at liberty to annul the 
contract of pawn and take back the pledge 
until he shall have discharged the debt; for 
the contract is binding upon him; as the act 
of a father on behalf of his infant child ig 
binding upon the child after he shall have 
attained maturity, a father being his infant 
child’s substitute. 

If he redeem it during the father’s life. 
tume, he has a claim on him for what he 
pays.—Ir a father pawn the goods of his 
son on account of his own debt, and tho son, 
by a discharge of the debt, redeem the same, 
he has a claim on the father for the sum; for 
it was necessary that the son should dis- 
charge the dcbt, having occasion to release 
his goods out of the hands of the pawnee ;— 
in the same manner as holds with respect to 
the lender of a pledge; in other words, if a 
person lend any thing to another with a 
view to that other’s pawning it, it is lawful 
to him to redeem the article from the 
pawnee by a discharge of the borrower's 
debt, and then to prefera claim of debt 
against the borrower; and so here likewise, 

And the father ta responsible in case of 
the pledge being lost.—Ir, also, on this case, 
the pawn be lost or destroyed before the 
son’s release of it by discharging his father’s 
debt, it is lawful for him to prefer a claim 
upon the father, as he has in effect dis. 
charged his debt by means of his (the Son’s) 
property. 

Ir is lawful for a father to pawn the goods 
of his son for a debt jointly due by both. 
If, therefore, the pledgo be destroyed, the 
father must compensate to the son by the 
gta of a sum equivalent to his [the 
ather’s] share of the debt; because he hag 
paid off so much by means of the gong’ 
property.—The same rule also holds with a 
grandfather, or a guardian, incase of the 
non-existenoe of the father. 

Case of a guardian pawing the goods of 
his ophan ward, and then borrowing and 
losing the pledge.—Iv w guardian purchase 
victuals for an orphan, so as that the price 
is a debt upon the orphan, and pawn ag 
article belonging to the orphan as a security 
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for the debt, and the pawnee take possession 
of the same, and the guardian then borrow 
it from the pawneo for the use of the orphan, 
and it be destroyed in his (the guardian’s) 
hands, it is no longer included in the con- 
vract of pawn, nor is any person rosponsible 
for it; for the act of the guardian in this 
instance is the same as that of the orphan 
when he has attained muturity, her having 
borrowed the article for his use,—~in which 
case such is the rule. The debt of the 
orphan, in this case. still remains dne; and 
the creditor is to receive pryment from tho 
guardian, who is rcimbursed by the orphan ; 
because the guardian, in borrowing the 
pledge, was not guilty of any transgression, 
as it was borrowed for the orphan’s use, If, 
on the contrary, it have been borrowed on 
his own account, he is responsible for it to 
the orphan; because in borrowing it for his 
own use he is guilty of a transgression, as 
having usurped a privilege which doa3 not 
belong to him. It, also, he were to usurp it 
from the pawnce and apply it to his own use, 
he is responsible for the value, as having 
been guilty of a transgression,—with rospect 
to the pawnee, by the usurpation, —and with 
respect to the orphan, in having applied the 
article to his own use. He is, moreover, in 


this instance bound to discharge the debt of 


the pawnee, if the term stipulated should 
have expired. If, therefore, tho value of 
the pawn be equivalont to the debt, he must 
discharge it in full, without any reimburse- 
ment from the property of the orphan; for 
the same that was before due from the 
orphan to him becomes now so from him to 
be orphan, and hence a commutation takes 
place. If, on the other hand, the value of 
the pledge be short of the debt, he must dis- 
charge from his own property a sum equiva- 
lent to the pledge, and the residue from that 
of the orphan ; for he is only liable for the 
amount of the value of the pledge. If, on 
the contrary, the value of the pledge exceed 
the deht, he must pay the amount of the 
debt to the pawnee in discharge of his claim, 
and the remainer is the right of the orphan. 
If the stipulated term of payment should 
not have expired, the value of the pledge 
must be deposited in pawn with the pawnee ; 
for the guardian having destroyed one of the 
established rights of the pawnee, the value 
of it therefore must be given in pledge into 
his hands ;—and upon the term if payment 
arriving, the same rules are to be observed 
as are above fully set forth.—It is to be 
observed, however, that the guardian, in 
case of having extorred the pawn and 
applied it to the use of the orphan, becomes 
(if under these circumstances it should be 
destroyed) liable only to make reparation for 
violating the rights of the pawnee, as in 
applying it to the use of the orphan he does 
not violate his right ; neither is his taking it 
from the pawnee any transgression with 
respect to the orphan, a3 a guardian is 
authorized to take the goods of his ward ;— 
whence it is that Mohammed, in the Zeeadat 
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(under the head of Acknowledgoments), has 
said, ““Where a father or guardian acknow- 
ledges having usurped the goods of his 
infant ward, nothing is chargable to them 
In case of loss or decay; bocause thig is not 
an usurpation, they having an unlimited 
power to take the gonoda of their ward.’ In 
the above case, therofore, the guardian is 
answerable to tho pawnee; and at the expi- 
ration of the stipulated term ho must dis- 
charge his debt and charge it to the account 
of the orphan; for he has in no respect 
perjudiced him, but has on tho contrary 
applied the pawn in his use. If, however, the 
term of payment be not arrived, the thing 
given in reparation must, until then, remain 
asa pledge in the hands of tho pawnee, 
when he is to obtain payment of his debt, 
and the guardian to recover the amount 
from the orphan’s property. 

Money andall weitghable and measureable 
articles may be pawned,—Rules to be observed 
in those instance.—Ir is lawful to pawn 
dirms, deenars, or any article of weight or 
measurement of capacity; for as a debt may 
be discharged by means of such articles, 
thoy are consequently fit to be pawned. If, 
therefore, any such articles be pawned in 
security for an article of the same kind or 
species, and be lost in the pawnee’s hands, 
the debt becomes cleared in a degree, propor- 
tionate to the valuo of the pledge, if that he 
either equal to, or less than the amount of 
the debt. If, on the contrary, the value of 
the pledge exceed the amount of the debt, 
the whole of the debt is in that case held to 
be discharged, notwithstanding the one be 
base and the other pure ; for where the pawn, 
and debt are of tho same kind, tho quality 
is not to be considered. This is the opinion 
of Hanecfa; for (according to him) the 
pawnee in the above case is to reccive pay- 
ment of his debt by weight, and not by 
value.—The two disciples, on the contrary, 
hold that the pawnee, onthe loss of the 
pledge, becomes responsible for its value in 
something of a different species, which value 
he holds (as it were) in pawn in lien of the 
original pledge.* The argument of Haneefa 
is, that any regard to quality drops in the 
case of usurious, propertyt when opposed to 
its own specics.—A discharge in a pure 
article of this nature, moreover, in return 
for a baso article, is lawful,—as where, for 
instance, a debtor, through inattention, 


noe 


*Hoere follows a& case in point, quoted 
from the Jama Sagheer, with the author's 
remarks, and the difference of opinion among 
the Mussulman doctors concerning it, which 
is omitted by the translator, as it interrupts 
the discussion of the point in quostion, and 
the arguments adduced have been before 
fully detailed under the head of Usury. 

fT Arab. Imwal Rabwee, meaning any sort 
of grain,—and also gold or silver ;—in short, 
everything with respect to whioh usury oan 
be conceived possible. 
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repays a dcbt of base money in pure 


money. 

Case of a silver vessel pawned,—and after- 
wards lost.—I¥ a silver vessel equiponderant 
to ten dirms be pawned for a debt of ten 
dirms, and afterwards lost in the hands of 
the pawnee, the whole amount of the debt 
stands discharged, The compiler of the 
Hedaya remarks that this rule universally 
obtains with our doctors where the value of 
the vessel is either equal to, or greater than 
the weight of it; but that where the valne, 
by being short of the weight, is short of the 
debt, there is adifference of opinion ; for, 
according to Waneefa, the whole debt, in 
that case, stands discharged (he holding the 
pawnee to have received payment by the 
weight of the vessel) ;—whereas the two dis- 
ciples teach that the pawnee remains respon- 
sible for the valuc, which continues, with him 
(as it were) in pawn, his claim still existing 
as before. 

Or brok2n,—Tr, on the contrary, the vessel 
be not lost, but broken, then, on the first 
supposition (that is, supposing the weight 
and value to be the same), according to 
Haneefa and Aboo Yoosaf the pawner is not 
compollable to redeem it; for if he were to 
redeem it by paying the greatest part of his 
debt, and deducting some small part of it in 
consideration of the loss arising from the 
breakage, it would in that case appear that 
he considered the quality separately, and on 
this account paid only part of his debt, 
which is illegal; or if, on the other hand, he 
were to redeem it by paying the whole of 
his debt, and thus taking tho broken vessel, 
it would be a loss to him.—The pawner, 
therefore (according to the two Elders), is 
at his own option, oither to redeem the 
broken vessel by paying the whole of his 
debt. or to relinquish it and compound with 
the pawnee for its value, which may either 
be of the, same or of a different species from 
the vessel; and this value remaining (as it 
were) in pawn, the pawnee becomes pro- 
prietor of the vessel, because of his having 
thus made compensation for it. In the 
opinion of Mohammed, on the contrary, the 
pawner may cither redeem the broken vessel 
by a payment of the whole of the debt, or 
he may give itto the pawnee as discharge 
of it, in the same manner as in the case of 
the loss of the pawn. Hence Mohammed 
conceives an analogy betweon a pawn 
damaged and a pawn lost, for this reason, 
that when a redemption cannot be made 
without a compensation, it is then the same 
as if the pawn were lost; and as, when the 
pawn is actually lost, the debt becomes (in 
the opinion of all our doctors) annulled, it is 
so likewiso in the present instance, which is 
a case of loss in effect.—Haneefa and Aboo 
Yoosaf have said, that when a pawn is lost 
the pawnee is held to be paid in respect of 
the worth,—in this manner, that he becomes 
immediately answerable for the value of the 
pawn to compensate for its loss, and that a 
commutation for the debt takes place.—But 
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when a debt is annulled fora pawn then 
extant, though somewhat damaged, on abso- 
lute appropriation of it takes place; that is 
to say, it must be so detained as to render 
the substance of it the property of the 
pawnee. This is, however, a mistaken de- 
tcrmination, and is rejected in law: whert« 
fore it is most proper that a substitute be 
made of the value.* 

A pledze may be stipulated, in sale, for the 
price of the article sold.—I¥ a person sell a 
Slave on condition that the purchaser shall 
deliver to him in pawn some specified thing, 
it is lawful on a flavourable construction. 
whereas analogy would suggest that it is 
unlawful. So also, it is lawful for a person 
to sella slave, on condition that the pur- 
chaser give, as his security, a third person 
who is present at the conclusion of the bar- 
gain, and who consents to be security. The 
objection suggested by analogy, in this in- 
Stance, is that the agreement entered into 
forms a double compact, or one compact 
within another, which is prohibited in the 
LAW.— Besides, it contains a condition which 
is not conformable to the object of the agree- 
ment, and from which there results an advan- 
tago to the seller, who is a party in both the 
compacts ; and such a nendilicn renders @ 
contract of sale void. The reason, however, 
for a more favourable construction of the 
law, in this particular, is that such a condi- 
tion in the agreement is no way repugnant 
to the contract, since bail or pawn tend to 
ensure and strengthen the agreement, and 
are in strict conformity with the obligation 
of the price. If, therefore, the proposed 
surety be present at the conclusion of the 
agreement, or the pledge be specified, atten- 
tion is paid to the condition of bail or pawn; 
for, as being proper to the agreement, they 
are consequently legal. 

But the agreement ts not valid unless the 
pledge be particularly spectfied—Ir, on the 
other hand, the surety be not present, nor 
the pledge specified, the agreement is in- 
valid; for the intention of giving bail or 
pawn does notin that case exist, inasmuch 
as the pledge or surety is unknown; and as 
there remains only a nugatory oondition, 
the agreement is therefore invalid. Still, 
however, if the proposed surety appear be- 
fore the parties have separated, and acquiesce 
in the bail, the agreement then becomesvaild, 

Nor can the purchaser be compelled to de- 
liver it,—If the purchaser, after the pawn had 
been agreed upon, should refuse to deliver the 
pledge specified, the Kazee must not compel 
him thereunto, as it is the delivery alone 
that determines the agreement.—dZiffer has 
said, that when the condition of pawn is 
included in the sale, a fulfilment of it is 


* A long discussion which follows upon 
this subject is omitted by the translator, as 
containing merely a train of subtle and 
frivolous distinctions relative to usury, of 
no practical utility. 
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absolutely necessary; and that therefore 
the Kazce may enforce it; for the condition 
having been stipulated as an article of ‘the 
sale, becomes one of the rights thereof, and 
is equally binding, although it be not in 
itself of any force ;—in the same manner as 
a power of agency included in a@ contract of 
pawn, which is binding because of the con- 
tract being so; in other words, if the pawner 
of a thing were to stipulate that the pawnce 
shall undertake the sale of it, such agency 
would be binding ;—whence it would not 
afterwards be in the power of the pawner to 
retract it. In reply to this, however, it is 
to be observed, that the agreement of pawn 
is voluntary on the part of the pawner; and 
there is no compulsion to the execution of a 
voluntary deed, The seller, however, may, 
at his discretion, cither relinquish the agree- 
ment of pawn, or he may invalidate the sale ; 
for as he had carnestly desired the detention 
of the pawn, and as it was on tho strength 
of that condition only that he had agreed to 
the sale, he is not, consequently, in default 
of it, obliged to adhere to his agreement, 
unless the buyer should in the mean timo 
either have paid the price, or pawned, in 
place of the thing specified, the worth of it 
in dirms or decnars, in which case the sale 
becomes complete and binding, since, in the 
first instance, the seller obtains his object, 
and in the second he obtains the fulfilment 
of a conditon with which he was satisfied, 
the pawn of the value being the same as 
that of the substance, for the end of the 
agreement is to obtain payment and that 
can only be obtained by means of the pro- 
duct of the pledge, namely, the value. 

An article tendered by a purchaser in 
security for the price of the merchandize 
ts considered asa pledge, althouqh the term 
pawn be not erpreasly mentioned by him.— 
Ir a person purchase anything for a par- 
ticular sum, and request of the seller ‘‘to 
keep hisrobe until such time as he pays 
him the purchase-money,” the robe is con- 
sidered as a pledge; for the buyer, in saying 
that the seller should detain the robe until 
he render him the purchase moncy, spoke 
in a manner which implied an intention of 
pawn, although he did not expressly men- 
tion the word pawn: and in every agrce- 
ment regard is to be had tothe spirit, not 
to the letter. Ziffer maintains that, in this 
case, the robe is not pawned, in which opinion 
Aboo Yoosaf likewise concurs; and the reason 
they allege is, that the expression used by 
the buyer does not only imply an intention 
to pawn, but may likewise signify a deposit, 
which construction, as being the most favour- 
able, ought to be adopted.—It is otherwise 
where a person expresses himself, ‘“‘keep, 
this robe in security of your debt (or goods),”’ 
for then, in -mentioning security, it becomes 
obvious that his object was to pawn it.—In 
answer to this, however, it is to be observed, 
that in either case his intention was to pawn 
he robe; for although the expression, “keep 
his robe,’ may admit of the interpretation 


either of pawn or deposit, yet when the 
speaker subjoins, ‘‘until such time as I pay 
ou the purchase-money,”’ it is no longer 
doubtful that he means to pawn, and not to 
deposit it. 

Section. 


Where two (or more) articles are opposed 
in pledge to one debt, hey cannot the redeemed 
separately.—IF a person pawn two slaves 
for a debt of one thousand dirms, and after- 
wards pay the proportion of one of these 
slaves, still he is not permitted to take back 
that slave until such time as he render to 
the pawnee the residue of the debt. (By 
the proportion of the slaves is to be under. 
stood the particular sum for which each is 
pawned, when they aro both opposed to the 
amount of the debt.) The argument in sup- 
port of this determination is, that as a pawn 
is detained in behalf of the whole debt, it is 
therefore detained in behalf of every part 
of it, in order the moro strongly to bind the 
pawner to the payment of his debt; in the 
same manner as hold with respect to an 
article sold, where, if tho seller, having paid 
part of the purchase-money, be desirous of 
taking in lieu thereof a proportionate part 
of the article, it is not aNowed: on the con- 
trary, he must wait until the payment of 
the whole price be made, when he may take 
the whole of the goods purchased. 

Notwithstanding each article be opposed to 
a particular part of the debt.—THe same 
rule also holds, according to the Mabsoot, 
when the depositor previously specifics the 
particular value of each of the component 
parts of his pledge; as, for instance, when 
® person, having pledged two slaves against 
a debt of one thousand dirms, declares the 
value of each to be five hundred dirms. It 
is related in the Zeeadat, on the contrary, 
that in this case the pawner is permitted 
to take back the slave upon paying to the 
pawnee the sum_ which he had before speci- 
fied to be his value. The angument of the 
Mabsvot is that, in the case in question, 
there is only one agreement; and that no 
separation takes place in it on account of 
the distinct specification ;—in the same man. 
ner as in sale; in other words, if a person 
sell two slaves for one thousand dirms, and 
particularly mention the price of each to be 
tive hundred dirms, still there are not two 
distinct bargains; and so likewise in the 
present instance. The argument of the 
Zeeadat is that in the above case there 
subsists two agreements ; and that it is 
unnecessary to consider them as one; for, 
if they be considered as two, it amounts 
merely to this, that it would follow that the 
one is a condition of the other, a conclusion 
which does not invalidate the agreement, 
but rather the condition itself is invalid 
(whence it is that ifthe pawnee acquiesce 
in the agreement respecting only one of the 
two slaves, it is lawful). It is otherwise in 
the case of sale; for if there be two con- 
tracts of sale, it leads to this, that the one 
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is a condition of the other; a conclusion 
which would invalidate the sale altogether. 

An article pawned to two persons (in secu- 
rity of a debt jointly owing to both) is pledged 
in toto to each.—I¥ a person pawn any Ss8pe- 
cific article into the hands of two people, in 
security of a dobt which he jointly owes to 
both it is lawful;—and in this case the 
articles is held to be completely pledged into 
the hands of each of the creditors; because 
the spirit of the agreement is, that tho article 
is held entire and in one pledgo :—nor does 
it hence follow that tho pledge is undefined, 
because of the separateness of rights; for 
each has a claim to the whole,—the object’ of 
the greement being a detention in security 
of debt; and as that is a thing incapable of 
severalty, tho pawn is therefore detained 
wholly in sccnrity of the debt of each. It 
is otherwise where a person bestows 4ny- 
thing in gift to two peoplo; for this 1s not 
lawful, according to Waneefa, a8 tho object 
of a gift is an endowment with right of pro- 
perty, and two men cannot lawfully have 
each the complete property of one thing, 
since this would induce the consequence of 
% moiety heing appropriated to each inde. 
finitely, which in gifts is not admissible. 

And if they agree to hold it alternately, 
each is in his turn trustee on behalf of the 
other.—ILF, in this case, the parties agree to 
wa Mahayat, or alternate possession of the 
pledge, each is, during his term of posses- 
Sion, a trustee on behalf of the other ;—and 
if it be destroyed, cach is responsible accord- 
ing to his respective share,—for upon this 
happening each is held to have received a 
discharge of his claim, a discharge being 
captblo of partition. If, also, the pawner 
pry off the debt of either, the article in that 
case temains wholly in pledge with the other, 
since it was before completely so in the hands 
of cach withont any scparation. Analogous 
to this is the detention of things which have 
heen sold to twoor more jointly ; for ono of 
the buyers, after paying his proportion of 
the price, is nut entitled to take from the 
merchant his sharo of the goods purchased; 
on tho contrary, the merchant may detain 
tho whole until such time as he shall have 
received the remaining part of tho prico 
from the other purchascr. 

Ir two people, by one agreement, piwn a 
eortiin thing into the hands of one person 
in socurity of adebt which they jointly owe 
to him, itis lawful, and the thing so pledged 
is detained in security of the whole of the 
debt. The pawnce is, moreover, at liberty 
to dotain the pledge until he receive a com- 
plete discharge ; for the two having pawn 
the article together, the pawnee is therefore 
held to have received «a complete and un. 
divided seisin of it. 

If two persons, respectively, claim an 
article froma third, in virtue of an alleged 
pawn, and both produce evidence, the claim 
of both ts null._lF two persons prefer a 
claim to a slave in the possession of a third 
each separately asserting ‘‘that the possessor 
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had formerly completely pawned the slave 
into his hands, and had afterwards borrowed 
or usurped him,’’ and each produce an evi- 
dence in support of his declaration, the 
Claims and evidences are null and inadmjs- 
sible; for each of the claimants having 
maintained and supported by evidence thav 
the possessor had pawned __ the slave com- 
pletely into his hands alone, it is not, there- 
fore, in the power of the Kazce to decree him 
to cither, as it isimpossible that the same 
slave Should be pawned wholly into the 
hands of one person, and at the same time 
wholly into the hands of another :—neither 
could he decree wholly the substance of the 
pawn to any one of them; since he has no 
reason to prefer one to the other; nor could 
he decree cach of them an half, a8 a pawn is 
indivisible. As, therefore, it is impossible, 
to decide according to the evidences of either 
they are both set aside. 

OssecTION.—IT would appear that the 
Kazce ought to decree the slave to be the 
pledge of both, since they have both, as it 
were, reccived him at the same time, the period 
when he was pledged not being ascertained. 

REpPpLty.—The Kazee has no power to pass 
w decree of that nature, as he would thereby 
depart from the evidence adduced by the 
parties, each having expressly declared, that 
the slave was wholly pawned into his hands 
towards obtaining a satisfaction for the whole 
of his particular claim. If, on the other 
hand, he wore to decree an half to each, he 
would act in opposition to the evidence, which 
a Kazce is not at liberty to do. 

If a pawner die, leaving an article in 
pledge with two pawnecs, it ts sold for the 
discharge of their clatms.—I¥ a pawner dic, 
leaving a pledged slave (for instance) in the 
hinds of two pawnees, and each of them 
produce evidence to prove that the slave had 
been pledged wholly to him, a moiety of the 
slave is in that case awarded in pldoge to 
cach, and may respectively be sold by them 
in satisfaction of their claims, upon a favour- 
able construction ; and such is the opinion 
of Hanecfa and Mohammed.—Analogy would 
suggest that the pawn is in this instance null 
(and such is the opinion of Aboo Yoosaf) ; 
for as the intendment of « contract of pawn 
is that tho pledge shall be detained towards 
obtaining payment ofa claim, it follows that 
the decree of the Kazec, Awarding a moiety 
of the slave tu cach, proves the pawn to have 
been indefinitely held in severalty, which is 
unlawful now, in the same manner as in the 
lifetime of the pawner.—The reason, how- 
evor, for amore favourable construction of 
the lawin this particular is, that the object 
is not the mere contract itself, but its utility. 
Now the utility of the agrcoment in the life- 
time of the pawner consists in a detentions of 
the pledge, which cannot be accomplished in 
the case of an indefinite severalty of claim; 
but the utility of it after hisdeath is, that 
the pawnee may sellit in order to discharge 
his debt, which a severalty of claims does 
not prevent,—the case being the same as 
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where two men contend that they are married 
to the same woman,—or where two sisters 
contend that they are married to the same 
man, and evidences are produced to prove it 
by both ;—for in this caso the evidence ad- 
duced is disregarded during the lifetime of 
che man; but after his death a decree is 
passed assigning them their respective shares 
of inheritanco, as that is capable of division. 
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CHAPTER III 


OF PLEDGES PLACED IN TITE HANDS OFA 
TRUSTEE* 


The parties may, by agreement. entrust the 
pledge to the custody of any upright person. 
--Ir the pawner and pawnee agrce to place 
the pledge in the hands of any upright per- 
son (to act as trustee for both), it is lawful. 
Malik is of opinion that this is not lawful; 
because the seisin of the trustec is the same 
as that of the pawner (whence it is that the 
trustee has recourse to him for indemni- 
fication where the pawn is lost in his  posses- 
sion, and another, having proved a right to 
it, takes a compensation from him for its 
logs) ; and such being the case, no account is 
made of the scisin of the pawnee ; wherefore 
the contract of pawn is incomplete, because 
of the failure of one of its conditions, namely, 
the scisin of the pawnee. ‘Tho argument of 
our doctors is that the seisin of tho trustee 
is apparently the same as that of the pawncr, 
with respect to preservation (tho substance 
of the pawn being a trust), and with respect 
to worth it is the same as that of the pawneg, 
ag it subjects him to responsibility in case of 
its loss, a pawn being insured with regard to 
its worth ; wherefore the trustee stands in 
the place of two parties, the pawner and tho 
pawnee, to strengthen the object of both, 
namely, the cuntract of pawn. (With respect 
to the trustee’s right of having recourse to 
the pawner, in case of the loss, and so forth, 
as mentioned above, it is admitted solely in 
consideration of his being the pawner’s de- 
puty for the conservation of the substance of 
the pledge, in the manner of any ordinary 
trustee.) 

After which neither of them 18 at liberty 
to take it owt of the truastee’s hands.—THE 
pawnee is not at liberty to take the pledge 
from the trustee, inasmuch as theright of 
the pawner is still connected with it, in this 
way, that the pledge is a deposit in the 
trustce’s hands. Neither is the pawner at 
liberty to take it, because of the pawneo’s 
right being connected with it for the purpose 
of obtaining payment of his debt. Neither 
party, therefore, is at liberty to invalidate 
the right of the other. 

But the pawnee is 


responsible in case of 
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‘ * Arab, Adil, an upright person. (See note 


in p. 632.) 
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loss.—Ir the pledge be destroyed in the pos- 
session of the trustee, the pawnee is respon- 
sible ; for the scisin of the trustce is the 
same as that of the pawnee in regard to the 
worth of the pledge; and_ responsibility 
attaches only on account of worth. 

Unless the trustee have transgressed, in 
which case he 1s responsible.—Ir¥, on the con- 
trary, the trustee deliver the pawn either to 
the pawner or pawneo, he is responsible ; for 
this reason, that he isthe pawner’s trustee 
with respect to the substancee of the pledgo, 
and the pawnee’s trustce with respect to its 
worth ; and each of these parties stands as a 
stranger towards tho other ; and a trustee is 
rendered responsible by delivering the object 
of his trust into the hands of a stranger. 
The trustce, therefore, being in this case 
responsible, cannot retain the value by way 
of the pawn in his own possession ; for as he 
has become indebted for the value, it follows 
that, if he were to rotain jt by way of the 
pawn, he becomes at once the claimant and 
claimee, and the payer and receiver; in 
which is implied an obvious inconsistency. 

Rules to be observed in this instance.—THE 
pawner and pawnee must therefore, in this 
case, concur to take the value from the 
trustee, and deliver again to him, or to 
any other porson, in place of the original 
pawn. If, however, they should not concur 
in so doing, either of them muy in that case 
refer tho matter to the Kazce, who may take 
the value from the trustee, and again deliver 
it to him, or to any other, in the placo of the 
original pawn. If the Kazce do so, and the 
pawner afterwards discharge his debt, then, 
supposing that the responsibility for tho 
value had attached to the trusteo in  cCon- 
sequence of his having restored the pledgo 
to the pawner, the value in question remains 
secure to the trustee, as the pawner here 
appears to have recovered his pledge, and 
the pawnee his debt. If, on the contrary, 
the responsibility had attached to the trustee 
in consequence of his having surrendered 
the pledge to tho pawnee, the pawner, upon 
discharging tho debt, is ontitled to take from 
him the value in question; for as, in case of 
the existence of the pawn, he would imme- 
diately on payment of the debt resume it, 
he is by consequence at liberty to take the 
substitute. It is to be observed, in this 
case, that if the trustee have given tho 
pledge to the pawnec in loan or trust, and it 
have been destroyed without any transgres- 
sion on his part, he (the trustee) is not 
entitled to tako the valuo from him (the 
pawnee) ;—- whereas, if the pawnee have 
occasioned the loss, he is so entitled; for as 
the property of the thing has before vested 
in him in virtue of his having compensated 
for its loss, it was of course his own property 
that he lent; and the borrower is therefore 
liable for its loss when occasioned by himself, 
but not otherwise. If, also, the trustee give 
the pledge to the pawnee, “‘in order that he 
may preserve it himself as a security for, 
his debt,’’ and it be afterwards destroyed, 
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he is entitled to take the value from the 
pawnee, whether he (the pawnee), were the 
occasion of its loss or not; for it was not 
given to him in the nature of trust or loan, 
but on terms which implied a liability to 
make compensation. 

The pawner may commission the pawnee, 
or any other person, to sell the pledge, and 
discharge the debt ; but he cannot reverse the 
commission, tf it be included in the contract. 
—I¥ the pawner constitute the pawnee, or 
an other person of character, an agent for 
the sale of the pledge, towards effecting a 
discharge of his debt at the expiration of 
the stipulated term, such agency is valid; 
because here the pawner has merely created 
an agent for the sale of his own property. 
If, also, such agency bo expressed as an 
article in the contract of pawn, the pawner 
has not afterwards the power of reversing 
it ; becayse where the ayency is thus stipu- 
lated, it is one of the rights of the contract, 
and is therefore binding, in consequence of 
the contract being so;—and also, because, 
as the right of the pawnec is connected 
with it, the annulment of it would be a 
destruction of his right ;—the case here 
being similar to that of an agent for a 
defendant, who has been so created at the 
instance of the plaintiff; for such agent 
cannot be dismissed from his employ but in 
the presence of the plaintiff. 

Rules with respect to an agent appointed 
to sella pledge.—If the pawner constitute 
wny person his agent to sell the pledge, 
without restricting him to ready money or 
credit, so as to leave him entirely at his own 
option in those points, and afterwards pro- 
hibit him from selling it on credit, such 
prohibition is of no effect; for the agency 
(as was before mentioned) being at first 
wbgolute, is not afterwards subject to the 
restriction of tho pawner. In tho same 
manner, the agent cannot be dismissed by the 
pawnce, as on him he is no way dependent, 
having becn created agent by the pawner. 
If, also, the pawner die, the agency never- 
theless continues in forec; for as the con- 
tract of pawn becomes not void upon the 
death of tho pawner, so neither does the 
agency, that being expressly included 
theroin. Besides, if the contract were by 
this event rendered void, it would be s80 
only with respect to the rights of tho heirs 
of the pawner, to which the rights of the 
pawnee are superior. Tho agent, moreover, 
is empowered to sell the pawn without tho 
consent of the heirs, in the same manner as 
he would have dono in the lifetime of the 
pawner without his consent.—So likewise, 
if the pawnee should die the agency does 
not determine; for a contract of pawn is 
not rendered void, either by the death of 
both the parties, or of one ; but continucs, 
as before, with all its rights and privileges; 
Such ag possession, discharge, and the agency 
in question. The power of ayency, however, 
ceases on the death of the agent; and his 
heir or executor cannot stend in his place ; 
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because agency is not an inheritance, the 
constituent being supposed to havo confided 
in his agent alone, and not in any other 
person, It is recorded from Aboo Yoosaf, 
that the agent’s executor may scl! the 
pledge ; for as tho agency is binding, the 
executor has « power of selling it ;—in the 
same manner as where a Mozarib, after 
having exchanged tho capitel stock for any 
species of merchandize, dies,—in which case 
his exccutor is permitted to dispose of the 
merchandize, the compact being still bind- 
ing. Tothis, however, it may be replied, 
that agency is the right of a principal over 
his factor ; and the heirs of an agent can 
inherit only his ownrights. Lt is otherwise 
with respect to Mozaribat, as the rights of 
that appertain to the Mozarib, or manager, 

The pawnee cannot sell tt without the 
pawner’s consent,—A PAWNEE has not a 
power of selling the pledge without the 
consent of the pawner, as the property of it 
belongs absolutely to him. Neither can the 
pawner sell it without the consent of the 
pawnee; for, as the thing pledged is, with 
respect to its worth, the right of the pawnee, 
it follows that the pawner, if he were to sell 
it without the concurrence of the pawnee, 
would not have it in his power to surrender 
it to the purchaser. 

The agent at the expiration of the term of 
credtt, may be compelled to sell the pledge. 
—TITv, at the expiration of the stipulated term 
of credit, the agent refuse to sell the pledge 
deposited for that purpose with him, and the 
pawner have absconded, the Kazee must 
compel him to exccute the sale, by im- 
prisonment, or other compulsatory means, 
the agoncy being binding for two reasons;— 
First, bocause, when cxpressly included in 
the contract of pawn, it becomes one of the 
rights thereof; and, SeconpLy, because the 
right of the pawnec is connected with it: and 
the dismission of the agent annihilates that 
right. ‘The same rules, in short hold in this 
instance, as in the case of an agent for the 
adjustment of a cayse of dispute created by 
the defendant at the instance of the plain- 
tiff; for if the defendant abscond, and the 
wgont refuse to settle the cause, he is com- 
pellable thereunto by tho Kazee, for the 
second reason above-mentioned, that the 
right of the plaintiff would else be de- 
stroyed, (It is othorwise with respect to a 
mere agent for sale; for if he refuse to 
execute the sale, he cannot be compelled 
thereto ; a8 his constitucnt may still sell the 
article, whence his right is not destroyed.) 
What is here advanced proceeds on the 
supposition of the agency being included 
in the contract af pawn; forif it have not 
been stipulated unt?! after the exccution of 
the contract, there is in that case a difference 
of opinion ; some asserting that the agent 
cunnot be compelled to cxecute the sale, 
whilst others maintain that he may be 
compelled. Of these the compiler of the 
Hedaya remarks that the last is the bettcy 
opinion, | Aboo Yoosaf has said that the 
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agency is equally binding in both cases 
(that is, when included in the contract, 
and also when made posterior thereto). And 
the Jama Sagheer and Mabsoot tend greatly 
to corroborate this opinion for in treating 
of this species of agency they have supposed 
it absolute, and not discriminated between 
that included in the contract of pawn and 
that agreed upon posterior thereto. | 

If the pledge be sold by commission from 
the trustee, the purchase-money is substituted 
in place of it.—Wuen the agent of a trustec 
in whose hands a pledge has been deposited 
sells it, it is no longer in pawn, and the 
purchase-moncy stands in its place (that is 
to say, is, as it were, in pawn), although the 
agent may not yet have received it, as being 
the substitute fora thing which was before 
in his possession. Hence, if the purchase- 
money should be lost, by the purchaser (for 
instance) dying insolvent without having 
discharged it, the loss falls upon the pawnce; 
because the contract of pawn still continues 
in force with respect to the purchasc-moncy, 
since that stands in the place of the thing 
suld, namely, the pledge. In the same man- 
ner, where a pawned slave is Slain, and the 
murderer accounts for his valuc, the contract 
still continues in force, as the owner of the 
slave is entitled to the value in virtue of his 
property, notwitstanding such value be 
paid in atonement for blood. The same rule 
also holds where a_ slave, having killed 
another pawned slave, is commuted for the 
one so killed,—the murderer being in that 
case substituted for the murdered. 

If the trustee, having sold the pledge and 
paid off the pawnee, be exposed to any subse- 
quent loss, he may reimburse himself from 
either party.—I¥v a trustee, having been 
appointed agent for the sale of the pledge, 
should sell it, and deliver the price to the 
pawnee by way of payment, and another 
afterwards prove a property in tho pledge, 
and he accordingly pay that other a compen- 
gation for its value, it thon remains in his 
option, either to take the value from the 
pawner, or the amount of the purchase- 
money from the pawnec: but he is not per- 
mitted to take more from the pawnee than 
the purchase-money.—The compiler of the 
Hedaya remarks that this casc may occur 
under two different circumstances or predi- 
caments:—I, where the pledge is destroyed 
after the sale; and If. where’ it remains 
whole and complote.—In the former of other, 
the owner of the pledge is at liberty thore 
to take a compensation for the value from tho 
sealed who is an usurper of his right, or 
orm the trustee, who has invaded it, in 
having sold his property and delivered it to 
another. Should he, therefore, take it from 
the pawner, the sale of the trustee becomes 
valid, as does also the pawnee’s seisin of the 
price in satisfaction for his debt; because, as 


the pawner, by making compensation, _ be- 
comes proprietor of the pledge and effaccs 
tne usurpation, it then appears that he had 


authorized the trustee to sell that which wag 
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his own.—If, on the contrary, he take 
the compensation from the trustec, he (tho 
trustec) may, if he choose, have recourse tu 
the pawner; that is to say he may tako 
from him the value of the pledge; for, as 
being his agent, and the manager of his 
affairs, he is consequently entitled to an 
indemnification for whatever loss he may 
have unavoidably sustained in the oxecu- 
tion of his commission. And in this case, 
also, the sale of the pledge is valid, as well 
as the pawnee’s seisin of the purchase-money 
in satisfaction for his debt,—whence, in thie 
case, he (the pawnee) cannot urge any future 
claim against the pawner on the score of 
his debt.—Or, if the trustee choose, he may 
have recourse to the pawnee ; that is to say, 
he may resume from him the  purchase- 
money which he had unjustly received from 
him; unjustly, because it proved in the end 
to be the trustce’s property, by his having 
afterwards made good the loss to the pro- 
prietor. For when he gave it to the pawnee, 
he supposed it to have been the property of 
the pawner: but he may not, perhaps, when 
it proves his own property, be inclined to 
confirm the transfer, and he is therefore 
allowed to resume it. As, however, the 
resumption of the purchase-money from th 

pawnce deprives him of a discharge of hi® 
claim, which the seisin of it was intended to 
effect, he therefore remains at liberty to 
demand payment from the pawner in this 
instanee. Jn the latter of the above circum. 
stances, on the contrary (where the pledge 
remains whole and complete after the sale), 
it is incumbent on the owner of the pledge 
to resume it from tho purchaser, as he pos- 
seases the substance of his property ; and the 
purchaser is entitled toa rostitution of the 
purchase-money from the trustee, because 
of his being the seller; alter which the 
trustee may, at his option, receive an indem.- 
nification either from the pawner or pawnee, 
—from the former, because he occasioned 
him to enter into the agreement, from which 
he is consequently bound to releaso him,— 
and from the latter, because, when the 
thing sold was proved to belong to another, 
the money obtained in lieu thereof is no 
longer formed purchase-money, and _ tho 
pawnec having received it only as such his 
seisin is no longer of effect. If, therefore, 
he take the valuc from the pawner, tho 
pawnee’s scisin of the price is rendored 
valid :—whereas, if he resume the purchase- 
moncy from the pawnee, his scisin being 


thereby dostroyed, his former righ (namely, 
the claim against the pawnee) oxists as 
before. 

But if he was commissioned by the pawner 


after the contract, he must recur to him alone 
for indemnification.—ALL that is here ad. 
vanced proceeds on the supposition of the 
agency having been included as an article in 
the contract of pawn; for if the pawner 
appoint the trustce his agent for the sale of 
the pledge after the contract, he (the agent) 
is in this case tv indemnify himself for 
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any loss he may sustain, in consequence of 
selling the pledge from the pawner, not 
from the pawnee, notwithstanding he may 
have made over to the pawnce the price he 
had received for the pledge, since with this 
agency the pawnee has no concern, insomuch 
that the pawner may reacind the agency 
withont consulting him. yas 

A stranger proving his rightin a pledged 
slave, who had died with the pawnee, may 
seek his compensatiin from either garty.— 
Ir a pledged slave die in the possession of 
the pawnee, and it be afterwards discovered 
that ho was the property of another, and not 
the pawner, it ramains with the proprietor 
to demand a compensation from either the 
pawner or pawnec; for both are violators of 
his right,—the one in having delivered the 
pledge to another, and the other in having 
received it. If, therefore, he take a com- 
pensation from the pawner, the pawnec, 
because of the slave having died in his pos- 
session, is held to have received payment of 
his debt; for as the pawner has obtained a 
property in the slave by indemnifying his 
owner, the payment of his debt is therefore 
effected by the slave dying in the pawnees 
hands. If, on the contrary, he take a com- 
pensation from the pawnec, he (the pawnee) is 
not only entitled to an indemnificatory satis- 
faction from the pawner, but his claim upon 
him still exists as before :—he is entitled to 
an indemnification from the pawner, because 
of his having deceived him; and his claim 
of debt exists as formerly, because the dis- 
charge effected by the pledge having died in 
his possession ceases to be of force upon his 
making good the value, whence his right 
reverts. 

OnsecTIoNn (by the Kazee Aboo Khazim). 
—It would appear that in thiS case the 
pawnee’s claim does not exist a® befOT°> but 
that the death of the slave In h!8 hands 
establishes a satisfaction for it; because, 
upon the pawner compensating for th® slave’s 
value (by tho pawnee recovering suc? Value, 
from him as above), he becomes, in vittue of 
such compensation, proprictor of the slave, 
whence it appears that he, in fact, pledged 
that which was his own, and that tho case 18 
the same as if the properietor had taken the 
compensation, from the pawner, which Ould 
exempt him from all further obligation to 
the pawnec. 

RePly.—As the pawnee first pays the 
compensation, he first becomes proprietor of 
the slave from the time of possession; and 
when, afterwards, he retakes that sum from 
the pawner, his property in the slave is 
annulled, and the pawner becomes proprietor 
of him. The pawner’s property in the slave 
therefore, takes place, in this instance, pos- 
terior to the contract of pawn (the pawnce 
having, a8 it were, sold the slave to the 
pawner, and received the price for him) ;— 
and this debt to the pawneo remains against 
him asa before,—whence the pawnee = is 
entitled to take it from him. It is other. 
wise in the former alternative (where the 
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owner takes the compensation from the 
pawner); for in this case the pawner be. 
egmes proprietor from the time of the slave 
being in his possession (which was prior to 
the contract of pawn), whence it may eb 
said that he merely pawned what was his 
own;—and upon the slave dying in tke 
pawnee’s hands, he stands acquitted of his 
debt, which the pawnee, therefore, cannot 
afterwards claim from him. 


CHAPTER IV. 
OF THE POWER OVER PAWNS; AND OF 
OFTENCES COMMITTED BY OR UPON THEM. 


A pledge cannot be soll without the 
pawnee’s cansent.—IF the pawner sell the 
pledge without the consent of the Pawnee 
the sale remains suspended upon _ his will 
because of his right being involved in the 
pledge notwithstanding such sale be an act 
of the pawner with respect to what is his 
Own property; in the same manner as where 
& person bequeaths the whole of his state 
in which case legacy is suspended in its 
effect, with respect to tho excess, above 
one-third, upon the consent of his heirgs— 
because of their right being connected there- 
with. If, therefore, the pawnee assent to 
the sale, it is vaild; for it was before Bu8- 
pended only on account of his right, which 
he here consents to forego: and it is also 
valid if the pawner discharge his debt; for 
the sale is an act of the proprietor upon hig 
property, being suspended in its effect only 
becayse of an obstacle,* which obstacle ig 
here removed.f—In the former case, upon 
the pawnee having given his consent, and 
the sale having been thercby rendered valid 
the right of the pawnee is transferred from 
the pledge to the thing given in exchange 
namely, the price,—which, in the case here 
considered, then becomes a snbstitute for the 
original pledge. This is approved ; because 
the right of the pawnce is connected with 
the worth of the pledge; and the return is 
in effect the same as the consideration :— 
this being analogous to where an indebted 
slave is sold by the consent of his creditors 
in which case their right is transferred from 
the slave to the valuc received for him, as 
they are Supposed, in assenting to the sale 
to have agreed tothe transfer of their right 
from the slave tothe vahuc, but not to the 
total a bolition of it. Ifthe pawner refyse 
his assent, and annul the contract of sale, it 
is null of course (according to one tradition), 
whore, if the pawner redeem the pledge, 
still the purchaser is not at liberty to take 


* Namely, the pawnce’s right connected 
with the pledge. 

+ By the discharge of the debt, which 
of course disengages the pledge fram any 
claim the pawnee might otherwise have 
upon it, 
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it; for as the right of the pawnee is equiva- 
lent to his actual property, he therefore 
stands the same as the proprietor of the 
pledge (whence his power acceeding to, 
or annulling the contract of sale). Ac- 
cording, however, to a more authentic 
tredition, the pawnce has not the power of 
annulling the sale; for his right can sustain 
no detriment, as the sale cannot, at all events, 
be carried into exeuction until he assent to 
it. The execution of the sale, therefore, 
being in this manner suspended, the pur- 
chaser has the option of waiting until the 
pawner may redecm the pawn, and resign it 
to him conformable to the contract, or of 
carrying the matter before the Kazce ; for 
the seller has it not in his power to deliver 
the goods, and the power of dissolving the 
contract rests with the Kazee alone; this 
being similar to where a slave, having been 
sold by his master, elopes before the purchaser 
has received possession of him, in which 
case the purchaser may cither wait until tho 
slave return, or he may prefer a complaint 
to the Kazee, in order (as the seller is in- 
capable of delivering the goods) to obtain an 
annulment of the contract. 

Who, if the pawner sell it more than once, 
may ratify either sale-—Ie the pawner sell 
the pledge without the consent of the 
awnee, and again, before the pawnee has 
signified his assent, sell it to another person, 
in that case whichever of these two contracts 
the pawnee may confirm is valid; for as the 
first sale is dependent on the consent of the 
pawnee, it cannot prevent the second from 
being so likewise. Tf, therefore, the pawnee 
choose, he may ratify the second sole. Tf, 
on the contrary, the pawner, after having 
first sold the pawn as above, should let, give, 
or pawn it to another person, and the pawnee 
give his consent to such lease, gift, or pawn, 
the sale which preceded _cither of these 
deeds is valid. The difference between 
these two cases is, that in the first (where 
one sale is made after another) the pawnee 
may derive an advantage from confirming 
either of them (as his right lies in the price 
and whichever, therefore, he approves is 
valid. In the case of a lease or gift, on the 
contrary, no advantage can accrue to the 
pawnee, as his right lies inthe return for 
the article, not in the usufruct. If, there- 
fore, the pawnee approve of either of these, 
he by consequence impliedly assents to the 
abolition of his own right; and the previous 


which was suspended on his consent 
ae Sa of his right) becomes valid of 
course. 


A pawned slave may be emancipated by the 
, is permitted to a pawner to 
the slave whom he has deposited 
as he is sane and adult, he 


awner.— It 
emancipate 
mm pawn; for 


ae 
*The sale here mentioned does not signify 
an absolute, but a conditional sale, depend. 
ing, for its ratification, upon the pawnee’s 
doncurrence, as before mentioned, 


may of course render free his own property 
which the pawn indisputably is. As, more. 
over the contract of pawn doea not induce 
any destruction of the pawner’s property in 
the pledge, his act with respect to it is not 
rendered void by the pawnee withholding his 
assent to it, notwithstanding the pawnee’s 
right (of detention in regard to the worth) be 
thereby defeated :—in the same manner as 
where the purchaser of a slave emancipates 
him without having taken possession; in 
which case the slave is free, notwithstanding 
the seller’s right (of detention of the article 
in satisfaction for the price) be thereby ren- 
dered null. 

OBsECTION.—If 3 person bequeath a _ slave 
to another upon his deathbed, and leave no 
other effects except that slave, and the heirs 
of the testator afterwards emancipate the 
slave, such manumission is not valid, because 
of the right of the legatee; and hence it 
would follow that a pawned slave cannot be 
emancipated, because of the right of the 
pawnee. 

Reety.—The manuntission of the slave 
by the heirs of the testator is not (in the 
opinion of Haneefa) void, but is merely 
suspended until such time as he (the slave) 
shall have performed emancipatory labour. 

The sale, moreover, or gift of a pawn is 
null, for this reason, that the pawner is 
unable to surrender it to the purchaser or 
donee,—an objection which docs not obtain 
in the case of manutmission, since in that 
instance a delivery is not required. The 
manumission is therefore valid, and takes 
immediate effect,—whence the contract of 
pawn is null, as the subject of it no longer 
remains. 

Who, tf he be rich, must substitute the 
value in pawn for the slave.—CoNSEQUENTLY, 
if the pawner be rich and the debt to the 
pawnce be then due, he (the pawnec) may 
require payment of it immediately ;—or, if 
it be not due until after the expiration of a 
term, he may take from the pawner the value 
of the slave, and return it as a substitute 
until his debt become payble, when he may 
take it in satisfaction of his right, restoring 
any surplus which may remain from it to 
the pawner. 

But if he be poor, the slave must perform 
emancipatory labour to the amount of his 
value for the discharge of the pawnee‘s claim, 
—THIs is supposing the pawner to be rich 
for, if he be poor, the slave in(question must 
perform emancipatory labour to an amount 
adequate to his value ; and with this (which, 
if it be of a different species from the debt, 
must first be converted into the same) the 
debt of the pawnee is to be discharged ; for 
a discharge from the pawner being here 
impossible, it is consequently made from 
him who enjoys the advantage of the 
manumission, namely, the slave. The slave 
however, when his emancipator afterwards 
becomes rich, is entitled to take from him 
the sum he earned; because he has, in fact 
paid his debt, not voluntarily or gratuitously, 
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but in conformity with the ordinance of the 
LAW in this partioular.* 


Although he should have denied his being 
in pawn previous to swch manumission.— 
IF a person make a declaration of having 
pawned his slave, by saying to him, “‘I have 
deposited you in pledge with such a person.” 
and the slave deny it, and the master after- 
wards emancipate him, at a time when he is 
poor, it is incumbent upon the slave to per- 
form eméncipatory labour, according to our 
doctors. Ziffer is ofa contrary opinion; for 
he holds this case to be analogous to where 
a master first liberates his slave, and then 
declares his having pawned him;in which 
case, if tho master be poor, and the slave 
deny it (as above), omancipatory labour is 
not incumbent on the slave; and so _ here, 
likewise. Our doctors, on the other hand, 
argue that, in the case in question, the mas- 
ter declare tho pawn atatime when he is 


undoubtedly competent to it, as he still pos- | 


sesses a property in the slave, not having 
yet emancipated him; and consequently his 
declaration is valid.—It is otherwise where 
the declaration of pawn is made subsequently 
to the emancipation, as the master’s power 
of pawning is then terminated ;—whence 
there is no analogy between the cases. 


A pawner may create his pawned slave a 
Modabbir or Am-Walid.—I¥ a pawner 
create the slave whom he has pawned a Mo- 
dabbir, it is valid, according to all authori- 
ties :—according to our doctors, because, as 
the complete emancipation would be lawful, 
it follows that this qualifiede macipation is 
lawful, a fortiori ; and according to Shafei, 
because the granting Tadbeer to a_ slave 
does not (as he holds) prevent the sale of 
him. In asimilar manner, it is in the 
power of a pawner to constitute his pawned 
female slave an Am-Walid; for as a father 
has this privilege with respect to the female 
slave of his child, because of the right 
which he has in his property, notwithstand- 
ing such right beinferior to that of the 
child himself, it follows that thexortion of 
the samo privilege by a p4awner, in virtue 
of his right in the pledge, is valid a fortiori 
the right of the pawncr being superior to 
that of any other person, as he is the pro- 
prietor. 


And tf he be rich, he must substitute the 
value in pawn; but 1f he be poor, the slave 
must erform emancipatory labour to the 
‘full amount of the debt.—When, thercfore, a 

awned slave is constituted either Modab- 

ir or Am-Walid, such slave is excluded 
from the contract of pawn, as the intention 
is defeated, since a debt cannot be dis- 
charged by means of a Modabbir or Am- 


*The remainder of this discussion is 
omitted by the translator, as being merely 
a repetition of what has been already set 


forth at large under the head of Manu- 
misaion. . 


Walid ;*—whenceif the pawner be rich, he 
is responsible for the value, after the man- 
nér before shown in the case of pawned 
slaves cm@ncipated ;but if, on the contrary, 
he be in indigent circumstances, the pawneéb 
may require from the Modabbir or Am- 
Walid emancipatory labour to the amouns 
of the debt, as the fruit of their labour ts 
the property of their master. It is other: 
wise in the case of a pledged slave emanci- 
pated by an indigent pawner; for the fruita 
of his labour being his own property, he is 
obliged to labour to the rmount of his value 
only, ot that of the debt of the pawner, in 
case of its being less than his value. _ 

The pawner, on becoming rich, ta reapon- 
sible for the emancipatory labour in the 
former instance, but not an the latter.—Iv is 
not permitted either to a Modabbir or Am- 
Walid to resume from their master when he 


| becomes rich what they paid on his account 


when poor, because they in fact paid this 
from his property ; f but when a poor pawner 
emancipates the slave whom he had pledged, 
he [the slave] is entitled to take whatever 
he may have paid on account of his emanci- 
pator ; because he has paid it from his own 
property, f—and this from necessity, in con- 
formity with the precepts of the LAW (as 
before observed), whence such payment can. 
not be considered as_ gratuitous.§ Some 
have said, that if the debt be not due at the 
time. the Modabbir or Am-Walid are com- 
pellable to earn their value; which, as being 
a substitute for the pawn, must be detained 
as such in lieu of the original: but that if, 
onthe contrary, the debt be then due, it is 
in that caso necessary to discharge it from 
the stock of the pawner; and as the earn. 
ings of the Modabbir or Am-Walid are con- 
sidered as the property of the master, they 
must therefore labour towards obtaining a 
sum adequate to the whole of the debt. 

Anemancipated Modabbtr does not owe 
the pawnee labour beyond his value—IF a 
pawner emancipate the slave whom he had 
created a Modabbir, as above, it is not then 
incumbent on the freedom to earn,a greater 
sum than his value, although he should be 
thereunto commanded by the Kazee; for 
after emancipation, the fruits of his labour 
are his own property. Still, however, he 
cannot recover from his master what he had 
paid on his account prior to his freedom ; 
as that was, in fact, the property of the 
master, 

Destruction of the pledge by the pawner—— 
Ir a pawner destroy the thing he had pledged. 


* Because Modabbirs and Am-Walids can- 
not be sold.. 

tTo earnings of thoir labour Leiug his 
right. _ 

* The labour and earnings of a freedman 
being considered 4s his own property... 

§ A person is not entitled to recover, who 
pays thedebts of another in a gratuitoya 
manner. ; 
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the same rulos hold as aro established in the 
case of emancipating the pledgo. 

By a stranjer.—IF a stranger (that is, a 
person unconcerned in the contract) destroy 
the pledge, the pawnee (not the pawner) is 
litigant against him, and may take from 
him a compensation for the value, which he 
must retain in pawn in place of tho original 
pledge ; for the pawnec, as being the most 
entitled to the substance of thd pledge, is also 
most entitled to its substitute, namely, the 
valde. It is here to be observed, that tho 
Strariger must compensate for the pledge 
decording to the value which it bore at the 
time of its being destroyed. If, therefore, 
it be valued at fivé hundred dirnis at tho 
period of its destruction, and at ono thou- 
sand dirnis on the date of the contract, the 
stranger must account for five hundred dirms 
to the pawnee, who must retain the same in 
pawn ;—and five hundrod dirms are re- 
mittcd from the debt; for the deficiency to 
the amount is adestruction which has 
occurred in the hands of the  pawnee, 
occasioned (as it wore) by the visitation of 
heaven ; and as the property has thus perished 
in his hands, a proportionable amount is 
therefore deducted from his claim. 

Or by the pawnee.—Ir the pawnce destroy 
the pledge before the expiration of the stipu- 
lated term of payment, he is responsible for 
the value, because of his having destroyed the 
property of another ;—and this value he is to 
retain in pawn until the term of payment 
arrive ; for as itis a substitute for the sub- 
stance of tho pledge, it is conscquently sub- 
ject to the samcrulc. As soon, therefore, as 
the debt becomes due, the pawnco may take 
it from the value and if When a_ balance 
remain, it must be restored to the pawner, as 
being a return for his property, with which 
the pawnee has no concern. 

A depreciation in the value of the pledge 
occaesons @ proportionable deduction from 
the pawnee’s claam.—I¥ a person pawn any 
article estimated at one thousand dirms, in 
security of a debt of the same amount pay- 
able at some future period, and the article, 
in consequence of a fall in the price, bear 
afterwards a value of five hundred dirms, 
and be then destroyedin the pawneo’s hands, 
he (the pawnee] is responsible for five 
hundred dirms, and five hundred are algo 
remitted from his debt ; for the deficiency 
of five hundred dirms arising from the fall 
in the pricc being (as it were) a decay of 
part of the pawn whilst in the hands of tho 
pawnee, an adequate sum is thorefore  re- 
trenched from his claim; and the remaining 
five hundred dirms are likewise due from 
him in consequence of the decay, and remain 
with him in pawn, as before stated. 

The pawnee lending the pledge to the 
pawner, ta freed from responsibility during 
the loan.—I{N a person, having  reccived 
slave in pawn, lend him to the pawner, in 
order that he may enjoy the use of his ser- 
vice, or for any other purpose, and the 
pawner take possession, the slave is no longer 


a subject of responsibility with the pawnee 
(in other words, if he be killed or lost in the 
hands of the pawner, the pawnee is not 
thence held to have received payment of his 
debt) ; because he has passed out of the ‘pos- 
session of the pawnee; and tho seisin of the 
pawner in virtue of a loan does not stand as 
the seisin of tho pawnee, as, the tenure of 
loan is ropugnant to that of a pawn, since 
the lattor induces responsibility, whereas the 
former does not. 

But he may resume it at pleasure, and 
then his responsibility reverts.- The pawnee, 
however, is at liberty at any time to resume 
the pledge from the pawner ; because he holds 
it by the tenure of a loan which is not bind- 
ing ; and also, because the contract of pawn 
still subsists:—whence it is that if the 
pawner were to die without having returned 
the pledge, the pawnee would in that case 
have aclaim upon it in preference to the 
other creditors (that is to say, he would be 
entitled first to take a satisfaction for his 
claim from the pledge; which done, if any 
part should remain it would be distributed 
among the other creditors). 

OnJrectton.—If a pawnee be not held liable 
for a pledged slave after he is lent, how is 
the concract of pawn supposed then to exist, 
Repty— Responsibility is not, in every 
instance, one of the requisites of a contract 
of pawn ;—whence it is that the effect of 
the contract reaches to the child of & pawned 
femalo slave, although such child be not a 
subject of responsibility from loss or destruc- 
tion. 

As, therofore, the contract still subsists, 
the pawnee resume the pledge from tho 
pawner, he again bocome liable for it, in 
the same manner as formerly, having again 
taken possession of it in virtue of the con- 
tract of pawn. 

The pledge being lent to a straanger by either 
party, ts no longer a subject ofresponsibtlity. 
—I¥ cither of the parties to a contract of 
pawn lond the pledge with the conourrence 
of the other to a stranger, it is not in this 
case a subjectof responsibility to the pawnee, 
any more than in the former instance of but 
the contract of pawn still continues in force, 
and either party is entitled to resume the 
pledge from the borrower, and to place it in 
pawn as before, from the interest each has 
in it, 

The pledge, on being disposed of by etther 
party, with the consent of the other, %8 ex- 
cluded from the contract.—I¥ either party, 
with tho consent of tho other, let, sell, or 
bestow the pawn in gift to stranger, it is 
excluded from the contract, and cannot again 
be subject to it, unless the parties conclude 
a fresh agreement. It is to be observed that 
if, in any of these cases, the pawner die be- 
fore a restitution of the pledge be made to 
tho pawnee, he (the pawnee) is upon the 
same footing with the other creditors; ; be- 
cause a3, in consequence oj these acts, & 
binding right of others is connected with the 
pledge, the effect of the contraate no longer 


Boox XLVItI—Caar. IV.) 


PAWNS. 


68) 


ern NRTA NECTED LEADS ICS SOLED DIOS ELL ES LT OSES CED LET LST TCSII IL EL ALLL 


remains :— whereas no binding right is con- 
nected with a pledge in consequence of the 
loan of it :—for which reason there is an 
essential difference between the cases here 
considered and that of loan. 

Ix the pawnec borrow the pledge from the 
pawner for any particular purpose, and it be 
destroyed previous to his having applied it 
to that purpose, he is responsible for it,— 
that is to say, a sum proportionate to itsvalue 
is retrenched from his claim; for until he 
apply it to that use for which he has bor- 
rowed it, the seisin which he had made in 
virtue of the contract of pawn stil] subsists, 
The law is similar where the pawn is des- 
troyed after the pawnce has accomplished 
the service for which he had borrowed it ; for 
then his seisin of loan exists no longer. Tf, 
on the contrary, it be destroyed during the 
period in which he enjoys the use of it, he is 
not responsible, as at that time he holds it in 
loan, not in pawn. (The same rule also holds 
where the pawnor consents to the pawnce’s 
making use of the pledge.)* 

A person borrowing an article, with intent 
to pawnit ts restricted in the pawn accord- 
ing as he specifies the particulars of the debt, 
éc., or otherwise.— IF a person borrow a robe 
from another, with an intent generally de- 
clared ‘‘to pawn it,” he may accordingly 
pawn it insecurity for any debt whether 
great or small ;—whereas, if the lender par- 
ticularly specify the sum, in security for 
which the borrower may pawn the robe, he 
is not, in that case, permitted to pawn it for 
a sum either large or smaller than what is 
so specified ;— not for a larger sum, becauso 
the intention of the lender is, that the robe 
shall be pawned for a debt which may be 
easily discharged, an_ intention which is 
obviously defeated in the caso of pawning it 
for a large sum:— nor for a smaller sum, 
because the view of the lender here is, in 
case of its loss, the obtaining from the pawner 
that sum which he would receive from the 
pawnec in consideration of the extra value 
of the pledge. The same rule also holds 
where the lender specifies cither the particu- 
lar species of debt, the person who is to re- 
ceive the pawn, or the city in which the 
contract is to be concluded ;— such _restric- 
tions being severally attended with particular 
advantage; for the payment of some dobts 
is more easily effected than of others,— and 
it is also more convenient to make payment 
in some cities than in others, and so likewiso 
it is of advantage to particularize the persons, 
as some men are just and careful, whilst 
others are not so. 


eee 


* That is,—where 
ready possessed of the pledge, obtains the 
owner’s consent to make use of it.—For the 
elucidation of what is fere advanced it is 
proper to remark, that a pledge may cither be 
delivered to the pawnee, given in trust to an 
Adil, or retained in the hands of the owner 
{the pawner] under a responsibility to ac- 
quant for jt if necessary, 


the pawnee, being al- 


Andif he transgress, is reaeponsible for the 
nalue in case of loss.—I¥, therefore, in any 
of these cases, the borrower act contrary to 
the directions of the lender, he becomes re- 
sponsible for the value of the article in case 
of loss ;—and when this happens, the lencer 
has it in his option either to take a compen- 
sation from the borrower (in which case the 
contract of pawn subsists entirely between 
the borrower and the pawnee, since the 
former, by paying a compensation for the 
pledge, becomes sole proprietor of it), or from 
the pawnce, who will take an indemnification 
from the pawner, and likewise receive pay- 
mont of his debt, as has been before explained 
in the casos of claims laid to pledges. If, 
on the contrary, the borrower conform to 
the directions of the lender, by pawning the 
robe for the exact sum to which he was 
restricted and the value of tho robe be equal 
to, or greater than the amount of the debt, 
the pawnee is held, in case of its loss, to 
have received paymont of his debt, and the 
proprietor of the robe receives from the 
pawner the amount of the debt, being the 
sum which the borrower had cleared by 
means of his property (and it is on this 
account that the borrower must pay the 
amount of the debt,—not because he was 
seisod of the robe, as that was in virtue of a 
free loan from the proprietor).—In the same 
manner if, whon the pawner had conformed 
to the direction of the lender, the robe be in 
any degree depreciated, the pawnee forfeits 
a proportionate part of his olaim, and a like 
sum is due from the borrower to the lender, 
because of so much having been retrenched 
from his debt. If the value of the robe be 
short of the amount of the debt, and it be 
lost in pawn, a sum cquivalent to its value is 
retrenched from the claim, and the remainder 
of the debt is due from the pawner, as no dis- 
chargo of debt is effected beyond the amount 
of the value of the robe; and the pawner is, 
moreover, indebted to the lender for the 
value of the robe, having by means of it 
made payment of as much of his debt.—lIf, 
also, the value of the robo be adequate to the 
amount of the debt and the proprietor be de- 
sirous of redeeming his property, on the part 
of the pawncr, by paying the amount, the 
pawnee is not in that caso allowed to object 
to the restoring of it; because the robe being 
the property of the lender, he does not, con- 
sequently, by redeeming it, officiously inter- 
meddle in an affair which docs not concern 
him (whence he is entitled to take from the 
pawner (the borrower) the sum which he 
pays towards the redemption of the pen); 
and the Kazee must therefore compel the 
pawnee to surrender the robe, It is other- 
wiso where an unconcerned person pays the 
debt of the pawner; for as, by endeavouring 
to redeem a thing which is not his own pro- 
perty, he intorferes in a business which does 
not rolate to him, tho pawnee is not there. 
fore compellable to surrendor the plodge to 


him. 
But not if i be fost before pawn,ar after 


< 


redemption.— IF the borrowed article be lost 
in the hands of the borrower, either prior tp 
his having pawned it, or posterior to his 
having redeemed it, he isnot responsible ; 
for here he has not accomplished any dis- 
charge by means of the value, which (as we 
have shown in the above case) is the sole 
cause of responsibility. 

On disputes concerning the loss of the 
pledge, the deposition of the borrower 18 
credited with respect tothe person tn whose 
hands it was lost, and that of the lender with 
respect to the restrictions of the loan.—IF a 
dispute arise between the lender and borrower 
after the loss of the pledge, the lender assert- 
ing that it had been lost whilst in the hands 
of the pawnee, and the borrower on the other 
hand miaintaing that it was lost in his own 
possession, either before he had pawned it or 
after he had redeemed it, the declaration of 
the borrower, upon oath, must be credited, 
because he is, in this case, the defendant, as 
he denies having paid the debt by means of the 
other’s property.— If, on the contrary, they 
disagree concerning the amount of the debt 
to which the lender had restricted the pawn- 
ing of the robe, the declaration of the lender 
is credited ; for as his deposition would be 
credited if he wese to deny the loan itself, it 
follows that where he mercly denies a 
quality of the loan it is credited a fortiori. | 

A person receiving a borrowed article in 
pledge on the faith of a promise, must pay 
the sum promised to the pawner, who again 
pays the same to the lender. Ir the borrower 
of the robe pawn it on the faith of a promise, 
—that is, on a person promising to lend him 
a certain sum of money, and that promise 
accept the pledge, and make the promise 
accordingly, and the pledge (which is sup- 
posed to be equal to the amount of the debt) 
be lost before the pawnee had fulfilled his 
engagement, he [the pawnec] is in that case 
responsible for the sum so promised, as a 
promise is held to be the same as a real debt ; 
—and the lender is entitled to receive from 
the pawner the sum which ho takes from the 
awnee. 

The lender of a slave to pawn may eman- 
cipate him, lodging the value with the pawnee, 
in substitute for the pledge.—-IF a person 
lend his slave to another, that he may pawn 
him, and the borrower pawn him accord- 
ingly, and the lender afterwards cmancipate 
him, he is accordingly free; for the owner’s 
property in him is not destroyed by the 
circumstance of his being pawned. And _ in 
this case the pawnee may either receive 
payment of his debt from the pawner (who 
is still indebted to him), or he may take 
from the lender the value of the slave by 
way of compensation, as the right which he 
had in the worth of the slave was destroyed 
by the lender emancipating him ;— and 
having thus received the value, he may 
retain it in pawn until such time as he 
obtain payment of his debt, upon which he 
rffust restore the said value to tho owner. 

The borrower transgressing upon the article 
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(before pawn or after redemption) and then 
ceasing from such transgression ts not re- 
sponsible in case of loss.— I¥ a person borrow 
aslave or a camel with intent to pawn it, 
and having first employed the slave in 
service, or rode upon the camel, he then 
pawn jt in security of a debt adequate to its 
value, and having afterwards discharged the 
debt, the pledge be completely destroyed in 
the hands of the pawnee before restoration, 
in that case the pawner is not responsible ; 
for when he concluded the pawn he became 
exempt from responsibility, notwithstanding 
he had_ previously enjoyed the usufruct ; 
since although he at first transgressed, yet 
he afterwards retracted, and acted in oon. 
formity with the intention of the lender. 
In the same manner, if the pawner, after 
having redeemed the pledge, employ it in 
service, without occasioning any detriment 
to it, and it be afterwards destroyed by some 
unforeseen contingency, he is not responsible ; 
because the term of the loan having expired 
upon the redemption of the pawn, he is no 
longer a borrower, but becomes from that 
period a trustee; and although, in taking 
the service of the pawn, he was guilty of a 
transgression, yet as he afterwards retracted, 
and conformed to the intention of the lender 
he becomes thenceforth free from all respon- 
sibility. It is otherwise in the case of a 
person who has borrowed any thing not with 
an intent to pawn it; for his seisin, being 
derived merely from the loan, is not therefore 
the same as that of the proprietor, to whom 
he is consequently bound to restore the thing 
which he borrowed. In the case, on the 
contrary, of a loan with intent to pawn, 
when the thing is pawned the object of the 
lender is obtained ; for his views is to have 
recourse to the borrower ; that is to say, that 
when the pawn is destroyed in the possession 
of the pawnee, and a_ discharge of debt 
thereby proved, he may take from the 
borrower a sum adequate to what he is held 
to have discharged by the loss of the pawn: 
wherefore if it be destroyed in the hands 
of the borrower, without a transgression on 
his part, he is not responsible, 

A pawner destroying the pledge, is respon- 
sible to the pawnee for the value.—Ir¥ the, 
pawner kill the slave whom he had pledged 
he is responsible for the value; because by 
the murder of the slave he destroys the right 
of the pawnee, which is sacred and invio. 
lable; and a right of this nature, attaching 
to the property of any person, renders him 
[the proprictor] the same as a stranger with 
respect to responsibility ; like the connenxion 
of the right of the heirs with the property 
of a dying person, which provents the effect 
of his gratuitous acts in any thing beyond 
the third of his estate; or like the connexion 
of the right of a legatee with the legacy be- 
queathed to him, which. if the testator’s heirs 
should destroy the article (bequeathed to him 
in legacy), renders them responsible for the 
value as a substitute. 

And 80 in proportion for any injury he 
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may do to tt—Ir the pawnee commit any 
offence upon the pledge,* a sum is remitted 
from his debt equivalent to the atonement 
for such offence; because the substance of 
the pledge belongs to the proprietor (the 


pawner): and as the pawnee has trans- 
gressed upon it in this instance, he is con- 
sequently responsible to the proprietor for 


having so done, 

Any finable offence committed by a pledged 
clave upon either the person or property of 
his pawner is of no account.—Iy a pledged 
slave be guilty of an offence against the 
pawner, either in person or property, such 
offence is of no account,—that is to say, is 
not attended with any effect ;—and in this 
our doctors have been unanimous for as the 
offence is here committed by the property on 
the proprietor, the cognizance of it would 
tend to no advantage, (By the offences here 
alluded to it is to be understood merely such 
as induce fine, not such as occasion retualija- 
tion.) 

Nor such offence commitied by him upon 
the person of the pawnee.—Iv a pledged 
lave be guilty of an offence agsinst the 
person of the pawnee, this likewis: (in the 
opinion of Hanrefa) is of no accouut—The 
two disciples have judged otherwise.—The 
argument adduced by them is that as, in 
this case, the offence does not affect the pro- 
prietor, an advantage may be derived from a 
cognizance of it, since the slave may be made 
over (to the pawnce] in reparation of the 
injury.— The offence is therefore of account 
in this instance; and such (according to them) 
being the case, it follows that if the pawner 
and pawnec concur in dissolving the contract 
of pawn, and the pawner cither deliver the 
slave, or pay a sum to the pawnee in atone- 
ment for the offence, the obligation of debt 


is void; t— but if the pawnee should signify | 


that “he does not desire any compensation 
for the offence,” the slave remains in pawn 
as before. The argument of MHaneefa is, 
that no advantage can possibly result from 
taking cognizance of the offence in question; 
for if cognizance of it be taken on account 
of the pawnee, it is then incumbent on him 
fo extricate the slave from the guilt in which 
he is involved; { wherefore he must first 
pay the expiatory cum, and then again re- 
ceive it which there is evidently no ad- 
vantage. 

Nor upon his property, provided his value 


do not exceed the debt for which by stands 
pledged.—Ir a pledged slave commit an 
offence upon the property of the pawnee, 


such offence is of no account, according to 
all our doctors, provided the value of the 
slave be adequate to the amount of the debt: 


~ 


SEE 


*Such as by maiming, or otherwise. 

f Because the slave here appears to have 
been ‘‘ lost in the hands of the pawnee,” a 
circumstance which liquidates his debt. 

} Because ho is possessed of the slave in a 
wav which induces responsibility, 
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for here no advantage can result from taking 
cggnizance of the offence ; as the remedy 
applicable in this case is an appropriation of 
the slave to the pawnee, in compensation for 
the injury he had sustained—a remedy 
which cannot here be effected, as the slave js 
not made over in atonement for the offence, 
but is sold, and a compensation for the injury 
he has done to the property of the pawnee 
discharged from the purchase money ;—and 
as the sum appropriated to the discharge of 
the compensation is deducted from the debt, 
there is finally no advantage in taking account 
of the offence in this instance. If, on the 
contrary, the value of the slave cxceed the 
amount of the debt, there are two opinions 
recorded from Haneefa upon the case.—One 
is, that [the offence may be redressed in 
the proportion in which the value [of the 
slave] exceeds the debt, a pledge being a 
trust with respect to any excess, and the in- 
Jury in this case being similar to that com- 
mitted by a slave in deposit on the property 
of the trustee. The other is, that the offence 
cannot be redressed at all; for as the effect 
of the contract of pawn (namely, the deten. 
tion of the slave on account of debt) applies 
to the excess as well as to any other part of 
the pledge, it may therefore be said that he 
is a subject of responsibility in toto. 

But his offence against the son of the 
paunee is cognizable.—I¥r an offence be com- 
mitted by a pledged slave on the son of the 
pawner or pawncc, it is cognizable; for, as 
the right of property of a father is, in reality 
distinct and separate from that of his son. 
the crime is therefore the same as if com- 
mitted upon a stranger, 

If the pledge be destroyed after  deprecia. 
tion, the pawnee must remain satisfied with 
the compensation he recovers from the de- 
stroyer—-Ir a person pawn a slave estimated 
at one thousand dirms, in security for a debt 
of the same amount, payable at sume future 
period, and the value of the slave be after. 
wards lowered to one hundred dirms from a 
fall in the price,* and a person then kill the 
slave, and pay a compensation of one hun. 
dred dirms (being the value he at that time 
hears), and the time of payment arrive, the 
pawnee must in this case keep possession of 
the hundred dirms aforesaid in lien of his 
debt and has no further claim whatever 
upon the pawner.—This is founded upon an 
established rule, that no regard is paid to 
any depreciation of a pledge from a fall in 
the price, regard being had solely to the 
value it bore at the time of the contract of 
pawn ;--whence it is that (as is here men. 
tioned) diminution of the value of a pledge 
from a tail in the price does not occasion a 
remission of the debt, according to our doc. 
tors :—contrary to the opinion of Ziffer, who 
contends that, upon the pledge sustaining 
any loss with respect to its worth, it may be 


* That is, froma fall (for instance) in 4h@ 


current or market price of slayes, 
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said to sustain a loss with respect to the 
substance also. The argumet of our doc. 
tors is that a fall in the price arises merely 
from a decrease of desire in men towards 
the article,—a circumstance to which no re- 
gard is paid in the case of sale (whence the 
piftchaser has on option in consequence of 
any casual fall in the market, but owes the 
whole price agreed for), nor in the case 
of usurpation (whence an usurper, upon 
restoring the article he has usurped, is not 
responsible for any depreciation it may have 
sustained in the interimof usurpation from 
a fall in the price). As, therefore, no art of 
the debt is romitted in consequence of a fall 
in the price, the slave continues in pledge 
ppoeed to the whole of the debt;—and upon 
any peace killing him, he pays the value 
which he [the slavej then bears, namely, one 
hundred dirms (for, in exacting compensation, 
oy pete must be paid to the value at the time 
of the destruction taking place);—and the 
pawnee takes the hundred dirms, as being a 
compensation for the worth of the pledge 
with respect to the owner of it. But, after 
this, the pawnec has no further claim on the 
pawner; because the scisin of the pawnco 
stands as a seisin of payment from the time 
of his obtaining possession of the pledge- 
which payment is confirmed in the event of 
the loss of the pledge whilst in his posses- 
sion. The value of the slave, moreover , at 
the beginning was (one thousand dirms, and 
upon his being destroyed in the hands of tho 
pawnee, he [the pawnee] is accounted to 
have received payment of his whole debt in 
virtue of his original scisin. But since, in 
consequence of his having received one hun- 
dred dirms, it is impossible that the can also 
be thus accounted to obtain payment of one 
thousand dirms (the original valuo of the 
slave) without inducing usury, the matter 
is therefore scttled thus,—that he received 
these hundred dirms as part payment of his 
debts of one thousand dirms, and that there 
still remain nine hundred dirms annexed to 
the substance of the pledge;and that, upon 
the pledge being destroyed in his possession, 
he is in consequence of such destruction 
accounted to receive payment of nino hun- 
dred dirms. It is otherwise where the slave 
dies a natural death in the hands of the 
pawnee; for as, in that case, there can_ be 
no imputation of usury, he is therefore held 
to have received payment of the whole of 
the debt in that instance. 

But if (after such depreciatton) he sell tt 
by desire of the pawnee for payment of his 
claim, he is still entitled to any deficiency.— 
Ik a person pawn a slave estimated at one 
thousand dirms in security of adebt of the 
samo amount, and tho value of the slave bo 
afterwards lowered to one hundred dirms by 
a fall in the price, and the pawnce be autho- 
rized by the pawner to sell the slave, and 
accordingly sell him for one hundred dirms, 
and take possession of the prico towards the 
disckarge of his debt,—he is still entitled to 
receive from the pawnee the remajning njne 


hundred dirms: for as the pawnee sold the 
pledge at the instance of the pawner, it is 
effect the same as if the pawner had taken 
it back and sold it himself-in which case 
the agreement would be dissolved and the 
debt would continue in force, except in re- 
gard to tha sum which the pawnee had 
received ~ and so here likewise. 

The pawner must redeem a slave of less 
value received by the pawnee in compensa- 
tion for having slain the slave in pledge) by 
payment of his whole debt-Iy a person 
pawn a slave valued at one thousand dirm 
against a debt of the same smount, and 
afterwards a slave valued at one hundred 
dirms kill the slave in pawn, and having 
been given in compensation for his blood, be 
detained in pawn in licuof him, the pawner 
is in that case compellable to redeem him 
by the payment of the whole of the debt, 
namely, one thousand dirms. This is the 
opinion of Haneefa and Aboo Yoosaf, Mo- 
hammed maintains that the pawner is in 
this case at liberty either to redeem tho 
pledge by discharging the whole of the debt 
or to transfer the property of it to the 
pawnec a3 a commutation. Ziffor, on the 
other hand, contends that the slave who 
perpetrated the murder is to remain in pawn 
in security of one hundred dirms; and that 
the remaining sum of nine hundrod dirms 
is accounted to be discharged ; because (as 
he argues) the seisin of the pawnee in virtuo 
of the contract is a seisin of paymont, which 
is fulfilled in this cas by tho destruction of 
the pledge ; but as the pledge has left behind 
it a return or consideration, cquivalent to 
tho tenth part of the debt, such part is 
therefore still due and the slave is detamed 
in pawn in security thercof. The argument 
of our doctors is, that in his caso no part of 
the debt is remitted ; because the second 
slave is a substitute for the first, in regard 
merely to flesh and blood (that is, in regard 
to appearance) ; and as, in case of the exist. 
ence of the first slave, if the value were 
be diminished by a fall in the price, still no 
part of the debt (as we have before shown, 
would be on that account annulled, so 
neither is any part a 4nnulled when another 
slave is substituted for the one originally 
pledged. Mohammad has indeed said that 
the pawncr may novertheless refuse to re- 
deom tho pledge; for when a change and 
diminution of value took place in the pawn 
whilst in the possession of the pawnee (which 
is a cause of responsibility), the pawner be- 
came empowered to object to the redemption 
of it ;—in the same manncr as where a slave 
kills a purchased slave antecedent to the 
delivery of him,—in which case the  pur- 
chaser has it at his option eithor to accept 
the slave who committed the murder in lien 
of the one he purchased, or to annual the 
contract fof sale]. To this, however, the 
two Eldors reply, that upon the second salvo 
being, with regard to appearance, substi- 
tuted for the first, it may be said that in 
change takes place in the identity of the 
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slave ; and as the substance of a pawn is a | quently ontitled to payment from the pawnee; 


trust in the hands of the pawnee, it follows 
that the pawner cannot render it the pro- 
perty of the pawnee unless he should con- 
sent there unto.—Moreover, the transfer of a 
pledge in commutation of the debt to which 
it stood opposed was 4 common practice in 
times of ignorance, but has since been pro- 
scribed by the Law. It is otherwise with 
respect to the caso of sale adduced as a 
aie by Mohammed; for there the buyer 

as the option of annulling the contract of 
sate; and the annulment of sale 
by this Law. 

The fines incurred by a _ pledged slave must 
be defrayed by the pawnee.—I¥ a pledged 
slave slay & person by misadventure, the 
fine of blood is in that case chargeable to 
the pawnee, who must defray it accordingly 
—nor is he at liberty to commute the slave 
for it, as he has not the power of transfer- 
ring the property of him to any persv... If, 
therefore, the pawnce dischange the whole 
fine, the slave is thereby rendered puro; 
and the stains of guilt being thus effaced, his 
[the pawnee‘s] claim of debt subsists as be- 
fore: but he is not entitled to make any 
demand onthe pawner on account of the 
sum which he paid in expiation of the crime 
of tho slave; for as it was eommitted whilst 
in his possession a circumstance which occa- 
sions responsibility),* the atonoment for it 
therefore rests upon him. 

But if he refuse, they are defrayed by the 
pawner, who charges the pawnee accordingly, 
in liquidation of his debt.—Iy, however, the 
pawnee object to the payment of the penalty, 
the pawner must in that case be ordered 
oither to pay the fine, or tomake  overthe 
slave in lieu of it; for the pawner is the 
proprietor of the slave; and the fine was 
chargable to the pawnee merely for this 
reason, that his right is connected with the 
slave [in virtue of pawn], and not because of 
his being in any respect the proprictor. 
Upon his refusal, therofore, the claim of 
atonemet for the offence lies against tho 
pawner, 4s being proprietor of the salve; 
and the atonement, in the present instance, 
is either paying the fine of blood, or making 
over the slave in lieu of it. If the pawner 
adapt the latter alternative, his debt to the 
awnec is held to be completely discharged ; 
or the transfer having been incurred by an 
offence committed by the slave whilst in 
the pawnee’s possession, he therefore, as 
it were, perishes in his hands. If, also, 
he adopt the former alternative (that of 
aying the finc), his debt is extinguished ; 
foe as the slave was (as it were) lost by 
the offence, the recovery of him was _in- 
cumbent on the pawnee, by tho payment 
of the atonement. Upon the pawner, there- 
fore, discharging such atonement, he, as 
it were, retrieves the slave, and is conse- 


is permitted 


*The immediate possessor of a slave isin 
@ oertain degree responsible for his conduct. 


for which reason the dobt is held tobe an- 
nulled. It is otherwiso where a person 
pawns @ slave girl who bears achild whlist 
in the possession of the pawnee; for if that 
child should either kill @ man, or trespass 
upon any person’s property, it s incumbent 
on the pawncr in the first instance to make 
over tho child in expiation for the murder, 
orin compensation for the damage he may 
have occasioned ; as the child is nota  sub- 
ject of responsibility with the pawnee. If, 
thorefore, the child be given in lieu of the 
blood or property, it is excluded from the 
contract of pawn, but is not deducted from 
the pawnce’s debt,—in the same manner as 
where it dies a natural death:—or, if, on 
the other hand, he pay the atonement, the 
child in that case remains in pawn with its 
mother as before. 

Rule with respect to the debts increased by 
a pledged slave destroying the property «of 
a stranger.—I¥ a pledged slave destroy the 
property of any person to an equal or greater 
amount than his value, and the pawnce dis- 
charge the debt thus incurred by the slave, 
his claim upon the pawner holds good as 
before, in the same manner as where he pays 
& pecuniary atonement for any offence com- 
mitted by the slave. In case, however, of 
his objecting to such payment, the pawner 
is then required either to sell the slave to- 
wards discharging of the debt, or to pay it 
himself. If he adept the latter alternative, 
the claim of the pawnee is cancelled, in tho 
same manner asexplained in the example of 
atonements. If, on the contrary, he prefer 
the former alternative and (declining to pay 
the debt himself) sell the slave towards the 
discharge of it, in that case the person who 
sustained the injury must first take what is 
due to him from the price (his claim having 
preference to that of the pawnee), and then, 
if anything remain, in inquiry must be made 
whether the claim of the proprietor of the 
goods was greater equal to, or less than that 
of the pawncee ?—If it be either equal to, or 
groater than the claim of the pawnee, the 
residue of the price is appropriated to the 
pawner, and the debt of the pawnee is held 
to be annulled; for upon the slave being 
sold towards the discharge of adebt attach- 
ing to him in consequence of an offence com- 
mitted whilst in the possession of the pawner, 
the case becomes in effect the same as ifhe 
had been destroyed in the pawnee’s posses- 
sion. If, onthe contrary, the claim of the 
proprietor be less than that of the pawnee— 
the claimof the pawnee isin that case an- 
nulled only in proportion to the sum dis- 
bursed to the proprietor and the remainder 
is detained in pawn in lieu of the slave :— 
wherefore, if the pawnee’s debt be at that 
time due, he may then take this sum as a 
satisfaction for it but if the term of pay 
ment should not have arrived, ke must re- 
tain it in his hands until his debt become 
payable. If, on the other hand, it should so 
happen that the price of the slave does ach 
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altogether suffice towards the discharge of 
the proprictor’s debt, he [the proprietor] 
may in that case take the whole of the price, 
but without making a demand on any person 
for the remainder, until such time 45 the 
slave may have become free; for his right 
relates to the slave: and as the slave has 
been sold towards making satisfaction for it, 
his claim therefore to whatever part of the 
right may not have been thus discharged, is 
guspended until the slave obtain his freedom, 
when it may bo again urged ;—and if the 
slave, after obtaining his freedom, should 
thus discharge the remainder, he is not then 
entitled to claim a reimbursement from any 
person, as the money be disbusred was due 
from him on account of his own act. 

If the value cf the slave be twice the 
amount of the debt, the fines incurred by 
him are defrayed equally by both parties. 
—IF a person pawn a slave valued at two 
thousand dirms in security of a debt of one, 
thousand, and the slave commit an offence 
in that case the pawner and pawnee must 
both be ordered to pay the atonoment;*! or 
@ moiety only of the slave is insured with 
the pawnee, the other moiety being with 
him as a trust; and accordingly the atonc- 
ment, for the insured moiety is chargable to 
him, and that of the other moiety to the 
pawnee. If, therefore, the pawner incline 
to give the slave as a composition for the 
offence, and the pawnee assent thereto, his 
[the pawnee’s] debt is extingusihed. If, on 
the contrary, the parties disagree (one of 
them inclining to give the slave in compoSl- 
tion, and the other wishing to discharge the 
atonement), the declaration is in that cso 
accepted of the party who perfers paying 
the atonement, whether it be the pawner of 
pawnee; for if the pawnec pay the atone- 
ment, still the right of the pawner is not 
annulled ; whereas the pawner, in commut- 
ing the slave for the penalty, would destroy 
the right of the pawnee. If the pawnee 
pay the atonement, a part of the payment, 
in proportion to the part [of the slave] he 
held in trust, is considered as gratuitous 
{for this reason, that if he had not chosen 
to pay it, the matter would have rested 
upon the pawner), and such being the case, 
he has no claim upon the pawner for an 
indemnification.—If, on the contrary, the 
pawnee refuse to pay the atonement, and 
the pawner discharge the whole, a moiety 
of it is in that case placed tothe account of 
the pawnee (that is to say, is deducted from 
his claim); for as, in all cases where pledged 
slaves commit a crime, the debt of the 
pawnee is held to be extinguished upon the 
pawner either making over the slave, or 
paying the atonement, it follows that the 
pawner, in paying the atonement, does not 


~~ * This does not mean that each is to pay 


the atonement [for that would be to pay it 
twice], but that the obligation of atoning of 
the offence rests upon the one as well as upon 
tae other. 


act gratuitously. As, therefore, a moiety of 
the atonement is due from the pawnee, if 
such moiety b® equal to, or greater than his 
claim, the whole of his debt is extinguished ; 
or, if it be less, a proportionate part ; whilst 
the slave is detained in pawn in security of 
the part remaining due. 

The executor of a decensed pawner may 
sell the pledge, and discharge the debt, with 
the pawnee’s consent.—Ir a pawner die, his 
executor is empowered to sell the pledge, 
and discharge the debt, provided he obtain 
the consent of the pawnee; for ag the exe- 
cutor represents the pawner, he has _ conse- 
quently the same power and privilege as 
had appertained to him during his lifetime. 
But if a pawner die without leaving an 
executor, it then belongs to the Kazoce to 
appoint a person to act in that capacity ; as 
it is his duty to conserve the rights of those 
who are themselves incapable of maintain. 
ing them; which purpose is fulfilled in the 
appointment of an exccutor, who may dis- 
charge the debts of the deceased, and receivo 
payment of his claims upon others. 

An executor cannot pawn effects of the 
defunct to any particular creditor.—Ir an 
executor pawn part of the effects of the 
defunct to one of his creditors, it is illegal, 
and the other creditors may compel him to 
revoke the pawn;—for an executor, not 
having the power of paying somo of the 
creditors, and of excepting others, cannot 
therefore give pledges to some and not to 
others; asa pledge is held to bo the same, 
in effect, with an actual payment. If, there- 
fore, the executor should, in tho meantime, 
discharge the claims of the other creditors, 
the pawn which he before made is valid, 
since in satisfying them he rcmoves tho bar 
to its legality. 

Unless there be only one.— But if tho de. 
funct should leave only one debt against 
him, in that case the executor is justified in 
pawning part of the effects in security of it; 
for, since he has a& power of giving part of 
the effects, in payment of the debts of the 
deceased, he may consequently deposit part 
of them in pledge; and if, afterwards, he 
sell the pledge as a means of dischargin 
the debt, it is lawful, because the sale of the 
effects of the defunct with a purpose to pay 
off his debts being lawful when they are not 
pawned, it is consequently so likewise when 
they are pawned. 

He may receive pledges in security fur 
debts owing to the defunct.—I¥ an executor 
take a pawn in security of a debt due to the 
defunct, it is lawful; because the seisin of a 
pawn is the same as 4 receipt of payment ; 
and it is the duty of an exeoutor to receive 
payment of the debts of the deceased. (A 
more particluar explanation of the powers 
of an executor, with respect to pawns, shall 
be given in treating of Executorships.) 


Section. 
Grape-juice still remains in pawn after 
having become wine and then vinegar.—Iy a 
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person pawn, in security of a debt of ten 
dirms, a quantity of the juice of grapes 
the same value, which afterwards becomes 
wine,* and then vinegar, and the value of 
the vinegar be also ten dirms, it in that case 
remains in pawn for the debt of ten dirns ; 
because whatever is fit to be sold is likewise 
fit to be pawned, since worth is requisite to 
the fitness in the one instance as well as in 
the other; and wine, although not at first 
qualified for sale, doves yet possess that fit- 
ness ultimatcly;—whence it is that if a per- 
son purchase the juice of grapes, and it 
become wine prior to his taking possession, 
atill the compact of the sale is not dissolved, 
but the purchascr has, in such case, tho 
option of either adhering to, or receding 
from the bargain; as the goods which he 
purchased, having been changed, are thereby 
as it were damaged, 

A pledge destroyed in part is still retained 
in pawn with respect to the remuineder.—Ir 
a goat, estimated at ten dirms, having been 
pawncd for a debt of the same amount, should 
afterwards die, and its skin be preserved so 
as to bear a value of one dirm, it is detained 
in pawn in security of a like part of the debt ; 
for as a contract of pawn is completed and 
perfected by the destruction of the pledge 
(since the object of it namely, a payment of 
debt, is then obtained), it follows that where 
a part of the pawn remains, the contract 
continues in force in proportion to that part. 
It is otherwise where a# goat, having been 
sold, dies before the purchascr takes posses- 
sion, and the skin is preserved ; for in that 
case the contract is completely void (that is 
to say, it docs not subsist even in regard to 
the skin) ;—because sale is rendered void, 
and entirely done away, be a destruction of 
the goods before the delivery of them to the 
purchaser ; and such being tho case, it can- 
not (in this instance) revert with respect to 
the skin. 

Any increase accruing from the pledge is 
deatined in pawn along with w.—Eviry 
species of increase according from a pledge 
after the execution of the contract (such as 
milk, fruits, wool, or progeny), belong to the 
pawner, as being the offering of his pro- 
perty :—but they are, nevertheloss, detained 
with the original in pawn; for branches are 
dependent on the stock; and the contract of 
pawn, being of a binding nature, extends 
over all its branches. If, however, this off 
spring be destroyed in the pawnece’s hands, 
he is not responsible for it; because no part 
of the sum opposed to the original is opposed 
to the offspring, as that was not originally 
included in the contract, since the proposal 
and acceptance which form the contract did 
not relate to, or comprehend it. If, on the 
contrary, the original be destroyed, and the 
offspring remain whole, it is incumbent on 
the pawner to redeem the same, by paying 


* By fermentation. (For an explanation 


of this, see Prohibited Liquors.) 


its proportionate value; that is to say, the 
debt must be divided proportionately to the 
vatuo which the original bore at the time of 
concluding the bargain, and that which the 
offspring bears at the time of redeeming it ; 
and the proportion given to the original is, 
upon the loss of it, held to be annulled; bué 
that of the offspring remains due, and must 
be paid by the pawnee towards the redemp- 
tion of it.* (A variety of cases are deter- 
mined by this rules, several of which are set 
forth in the Kafayat-al-Moontihee ; and the 
whole are enumerated in the Jama Sagheer 
and Zeeadat.) 

The pawnee, using the product from the 
pledge by permission of the pawner, 18 not 
liable for any thing on that account.—I¥ a 
person, having pawned a goat, desire the 
pawnce to milk it, giving him, at the same 
time, permission to enjoy whatever quantity 
he might milk, and the pawnce act ccord- 
ingly, he is not liable to compensate for the 
milk he may have thus consumed, nor is his 
claim, on that account, in any measure dimi- 
nished, since he used the milk at the instance 
of the pawner. If, therefore, the goat die 
unredecmed in the hands of the pawnee, the 
debt owing to him must be divided into two 
parts, proportionate to the value of the goat 
and of the milk; and that part opposed to 
the goat is cancelled; whilst the other part, 
opposed to the milk, remains due from the 
pawner; because, although the milk be the 
property of the pawner, yet as the pawnee 
consumed it by his desire, the case is the 
samo as if the pawner had himself taken 
and destroyed it. The pawnce, therefore, 
is not answerable for the milk: but (if the 
goat die) his claim still exists with respect 
to that proportion which corresponds with 
it. The same rule also obtains with regard 
to the offspring of a goat, which a pawnee 
eats at the desire of the pawner; and, in 


*Ag this is somewhat obscure, it may be 
proper to render it more clear, by a state 
ment of the case according to the rules of 
proportion. Suppose, therefore, the debt to 
be one hundred dirms, the original pledge 
valued at one hundred, and its offspring at 
fifty,—in that case the original and offspring, 
amounting to one hundred and fifty dirms, 
are pawned in security of one hundred dirms, 
—Now, in order to know the proportions of 
pawn which tho original and the offspring 
respectively bear to the whole debt, the 
latter must first be multiplied by the ori- 
ginal; and the multiple divided by the 
whole value of both (original and offspring), 
and the product gives the proportion of the 
original ; after which the same process must 
be observed with respect to the offspring ;=- 
when the calculation will stand thus. 
pa a ca a es 

150 : 100 : : 100—66§$ the proportion of 
the original pledge. 

150 : 100 : : 50—-33¢ the proportion of 
the offspring. 
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fine, with respect to every increase accruing 
from pledges posterior to the contract. 

The pledge may be augmented, but not the 
debt.—THE augmentation of a pledge is 
lawful, in the opinion of all our doctors ;— 
as where, for instance, a person, having 
Fawned a slave for a debt of one thousand 
dirms, afterwards gives the slave a garment 
to be detained likewise in pawn in sccurity 
of the same debt ;—- in which case the 
addition so made to tho original pledge is 
lawful, and the garment is included in the 
agreement; the case being, in short, the 
same as if the slave and garment had been 
originally pawned together. On the other 
hand, the increase of a debt in security or 
which a pawn has been taken is not lawful 
(according to Haneefa and Mohammed) ; 
that is to say, the pledgo opposed to a par- 
ticular debt does not also stand opposed to 
any increase upon it. Aboo Yoosaf holds 
that both debts are liquidated.—The addition 
to a pledge, as here stated, is termed Zeeadit 
Koosdee, or intentional increase ;* and the 
debt is to be between the valuc the original 
pledge bore at the time of pawning it, and 
that which the addition bears on the day of 
its delivery.—Hence if the value of the 
latter was then five hundred dirms, and that 
of the original pledge at the time of conclud- 
ing the agreement one thousand, and the 
amount of the debt likewise one thousand, 
the debt is in that case divided into three 
shares, two of which are opposed to the 
original pledge, and the remaining one to 
the increase; and according to this propor- 


tion they are rospectively charged for, if lost 
or destroyed in the hands of the pawnce. 
Case of increase to a pledged female slave. 


—I¥ a person, in security of a debt of one 
thousand dirms, pawn a female slave of the 
same value, who afterwards brings forth a 
child likewise estimated at one  thonsand 
dirms, and the pawner then increase the 
pledge by the addition of a slave also valued 
at one thousand dirms (saying to the pawnee, 
“I have added this slave to the child of the 
pledge’), the slave is in that case pawned 
with the child only. If, therefore, tho child 
afterwards die, the slave is no longer in 


pawn, insomuch that the pawner may 
resume him from the pawnce without 
making him any return, If, also,the slave 


should die, or be lost, nothing is chargable 
on that account to the pawnee,—lIf, on the 
other hand, the mother should dic, the debt 
must in that case be divided between the 
value she bore at the time of concluding the 
contract, and that which the child bears on 
the day of redemption ;—and since the slave 
was attached solely to the child, the share of 
the child must therefore be proportionably 
divided between it and the slave, agreeably 
to their respective values, in order that if 
cither of them should die he may be charged 
for accordingly. If, on the contrary, the 


Sen ene Sea eas eee eee 
*To distinguish it from accidental in 
crease by breeding, vegetation, &c. 
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pawner attach the slave tothe mother (say- 
ing to the pawnee. ‘I have placed him with 
her in addition to the pledge’’), the debt 
must in that case be proportionably opposed 
to the mother and the slave, according to the 
value which they severally bore at the time 
of seisin; and from the sum opposed to the 
mother a proportionate part must be allotted 
to the child; for the pawner, in having 
placed the slave with the mother, joined 
him (as it were) to the original matter of the 
ayreement--; whence the child is included in 
the proportion of the mother only. 

Case of a pawner committing one slave in 
pawn for another.—I¥ a person pawn a slave 
valued at one thousand dirms in security of 
a debt of the same amount and afterwards 
give the pawnec another slave, likewiso of 
the same value, to be detained in place of 
the former, in that case the first slave is 
considered as being in pawn until such time 
as the pawnee restore him to the pawner in 
the way of annulment, the second slavo 
being merely a deposit in his hands until he 
be regularly rendered a substitute for the 
other; for the first slave was included in the 
responsibility of the pawncee only  becauso of 
his being possessed in security of debt; and 
as both the seisin and the dobt still exist, 
the slave therefore continucs a subject of 
responsibility until the scisin be formally 
voided ; and such being the case, the pawnee 
in not liable for the scond slave, as the 
parties intend one of them only to be in- 
cluded in the pawnce’s responsibility | :—but 
upon the pawnee restoring the first slave to 
the pawner, he becomes responsible for the 
second, 

The pawnee ts not responsible for the pledge 
after having acquitted the pawner of his debt. 
—I¥ the pawnce acquit the pawner of the 
debt, or bestow it on him in gift, and the 
pledge, be afterwards destroyed in his (the 
pawnce’s) possession, he is not responsible 
for it, according to our doctors, proceeding 
upon # favourable construction of the Law: 


—contrary to the opinion of Ziffer, The 
reasons for a favourable’ construction of the 


LAW in this particular are twofold.—First, 
a pledge is insured on two conditions ;—one, 
that it be actually possessed by the pawneo ; 
and another, that it bo opposed toa debt 
cithcr due or promised. Now, compensation 
for a pledge in the case of adebt then due, 
is made in this manner,—that if the pawn 
be lost in the hands of the pawnee, his debt 
is extinguished, provided tho value of the 
pledge be adequate to the amount of the 
debt ; whereas compensation in the case of a 
promised debt is made by constraining the 
pawnee, in case of the decay of the peldgo 
in his hands, to make good to the pawner 
the sum he had promised;—and in a _ case 
where tho pawnce acquits the pawner of 
the debt, or bestows it on him in gift, the 
second condition is wanting, as no debt exists 
in that instance eithor duc or promised, 
SECONDLY, one object of a pawner in delj- 
vering the pledge to the pawnee is that, in 


Boox XLIX.] 


case of its loss, he may be absolved from 
any further obligation; but where the 
pawnee acquits the pawner of the debt, and 
the pawn is afterwards lost in his hands, the 
desire of the pawner being accomplished, the 
pawnee is not therefore liable for it (unless 
however, the pawnec, having remitted the 
debt, refuse to restore the pawn, and prevent 
the pawner from resuming it; for, in that 
case, if the pledge be lost, he is responsible 
for the valuc, since by such obstruction he 
becomes an usurper, as he no longer possesses 
a power of obstruction). In the same man- 
ner, if & woman take a pledge from her hus- 
band in security of her stipulated dower, 
and afterwards exempt him from tho pay- 
ment of it, or apostatize from the faith befor 
consummation, and the pledge be then de- 
stroyed in her hands, she is not responsible for 
it, ay the dower (like the debt) was remitted. 

If the pledge be destroyed with him after 
he has received payment of his debt, he must 
return what he has reccived, and the debt 
stands liguidated,-. ly a pawnec receive pay- 
met of his debt, cither from the pawner or 
from an unconcerned person, in a gratuitous 
manner, and the pledge be afterwards de- 
stroyed in his possession, his debt is im con- 
sequence extinguished, and it is incumbent 
on him to restore what he had received to 
the person from whom he received it, whe- 
ther the pawner or any other; for the seisin 
of he pawnee is equivalent to a receipt of 
payment in case of the loss of the pledge ; 
and in the present instance, upon the pledge 
being destroyed, the pawneo is accounted to 
to have received payment from the time he 
was first seised of it; and as he is not en- 
titled, after that, to a second discharge, and 
the payment he had received as above then 
becomes such in effect, it must therefore be 
refunded.—In short, the discharge of the 
pawnee’s claim, whilst he remains seised of 
the pawn, does not take place, but continues 
suspended until he deliver it to the pawner ; 
and such being the case, the pawner is not 
therefore, during that time, held to be = ac- 
quitted of the debt ;— and upon the pledge 
being afterwards destroyed in the hands of 
the pawnec, his possession of it under such 
a circumstance is, in effect, a receipt of pay- 
ment, and the other payment received whilst 
he was in possession of the pledge is an- 
nulled and done away, for otherwise a 
repetition of discharge would be induced;— 
for which reason he must refund the money 
he received in payment,— and also for this 
reason that if he were not to refund it the 
intent of the pawner would be defeated. 

And so likewise, tf he compound the debt, 
—I a pawnee purchase some specific article 
from the pawner in lieu of his debt, or com- 
pound the debt with him for some specific 
urticle; and the pawn be afterwards lost in 
his possession, he is still responsible, and 
may thereforo be compelled to restore the 
article which he had either received in pur- 
chase or composition; for the scisin of that 
article, in either case, is equivalent to an 
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acceptance of payment; 
if he do not refund it, a 
payment is induced, as 
preceding example. 

Or if the pawner (with his concurrence) 
transfer the debt upon another person.—1¥ 
a& pawner transfer the debt which he owes 
theo pawnee upon another person (such ag 
Zeyd, for instance), who agrees to pay the 
same, and the pawnec, having assented to 
such transfer, acquit the pawner of the debt 
and the pledge be afterwards destroyed in 
the pawnee’s hands, the transfer is thoreby 
rendered ineffectual, and the claim of the 
pawnee is annihilated ; for although, in con. 
sequence of the transfer, the transferred (the 
puwner] be acquitted of any further concern 
in the mater, yet this acquittance is the 
same as an actual payment, inasmuch as the 
sum, the payment of which he had trans. 
ferred upon the other person, is ultimately 
disbursed by him, he having so transferred 
it in consequence of his having a claim upon 
the transferee for a like sum, whence the 
payment it made from him in effect ;— or, if 
that person was not indebted to him, _ still 
the pawner must afterwards repay whatever 
sum he may have disbursed in consequence 
of the transfer, as in that case he acted in 
the capacity of an agent on his behalf, 


If the pledge be lost after the parties 
agreeing that no debt had existed, it stands 
as @ discharge of the supposed debt.—ly¥ a 
person pawn any thing into the hands of 
another, and both partics afterwards concur 
in saying that no debt had ever subsisted 
between them, and the pledge be then de- 
stroyed in the hands of the pawnee, it is 
answered by the debt; in other words, the 
debt in security of which the thing had been 
pawned is extinguished ;— for there is. still 
probability of the debt being established 
by tho parties at some future period concur- 
ring and agrecing that it did exist; whence 
it is possible that the debt may be claimed,— 


and consequently, 
double receipt of 
mentioned in the 


a circumstance which cannot happen in a 
case of acquittal of debt. 
BOOK XLIX. 
OF JANAYAT, OR OFFENCES AGAINST 
TIE PERSON, 
Definition of Janayat.—JanayatT, in the 
language of the Law, is a turn expressive 


of any prohibited act committed either upon 
tho person or property :-—-in the practice of 
lawyers it signifies that prohibited act com- 
mitted upon the person,* which is called 


* Arab, Zat, signifying the body connected 
with the soul; in opposition to Badn, which 
means simply the material body. The trans. 
lator renders it person or life, as bext syitg 
the context, 


murder, or upon a part of the body, which 

is termed wounding or maiming. : 

Chap. I.—Introductory. 

Chap. I1.—Of what occasions Retalia- 
tion. 

Chap. III.—Of Retaliation 
short of Life. 

Chap. IV.—Of Evidence 
Murder. 

Chap. V.—Of the Circumstances under 
which Murder takes place. 


in Matters 


in cases of 


(This subject, coming under the Penal Code, 
43 omilied herc.) 
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BOOK L. 
OF DEENYAT OR FINES. 


Definition of Deenyat,Drenyar is the 
plural for Deyit, which signifies the fine 
exacted for any offence upon the person.. 

Chap. I.— Introductory. 

Chap. II.—Of Nuisances placed in the 
Highway. 

Chap. L1J.—Of Offences committed by or 
upon Animals. 

Chap. IV.—-Of Offences committed by or 
upon Slaves. 

Chap. V.—Of Offences committed by 
usurped Slaves, or Infants, during 
the-Usurpation. 

Chap. VI.—Of Kissamit, or the admini- 
stration of Oaths. 


CHAPTER I. 


(This subject has been omitted in consequence 
of its forming part of the Penal Code.) 
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CHAPTER II. 
OF NUISANCES PLACED IN THE HIGHWAY. 


Buildings or timbers placed in or projecting 
over the highway maybe removed by any 
person whatever.—I¥ any person construct 
a bath, or set out a water-spout, or erect a 
wall, or set out timbers from his wall to 
build upon, or set up a shop or both.— in 
the public road, every other person is at 
liberty, however mean and humble his _ con- 
dition, to pull down the same, and remove 
it; because all people are entitled to a free 
passage along such a road for themselves 
and their cattle; and the case is therefore 
the same as where a stranger erects a build- 
ing upon 4 partnership property ; in which 
instance any one of the partners is at liberty 
to remove such building; and so here _ like- 
wise the removal is lawful to all, as all are 
alike partners in the rights of the road. It 
1s lawful, however, for the person in question 
in all the aboye cases. to make use of the 
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bath, fountain, or so forth, where they are 
no way injurious to the community; for as 
he has the right (in common with others) 
of passing and repassing, it follows that, 
provided thero be no injury sustained, the 
obstructing him in the enjoyment would be 
vexatious. But if they be injurious to the 
community, the use of them is abominable. 

They cannot be erected or set wp in a 
closed lane without she conset of the inhabi- 
tants.—It is not lawful for an inhabitant of 
a lane shut up at one end to construct in it 
a bath, set out a spout, on so forth, without 
the consent of the other inhabitants, whether 
it be injurious to them or otherwise; for as 
the lane is, in fact, their property (whence it 
is that the right of Shaffa with resnect to 
the houses in it appertains equally to them 
all), their acquiescence is therefore indis- 
pensable. In a publie road, moreover, tho 
conversion to particular use is lawful to 
all men indiserminately, excepting only in 
instances where it may prove detrimental ; 
fur ag it is impossible to obtain the acquies- 
cence of every individual of the community, 
each is therefore accounted a proprietor, lest 
his right of — use should be altogether de- 
feated :—but it is not so in a closed lane; 
for a8 it practicable to obatin the acquiescence 
of ajl the inhobitants of the lane, the _ pri- 
vileges of partnership therefore hold good 
both actually and virtually, with respect to 
each individual of them. 

A person erecting a building, &c., in the 
highway incurs a fine for any person.—IF a@ 
person crect a building in the publie high- 
way, as before mentioned ,and it happen to 
fall upon and destroy any ono, a fine is due 
from the Ak ilas of the person in question; 
because he as the occasion of the destruc- 
tion, and was guilty of a transgression in 
having erected a building such a situation 
and a person who occasions a destruction is 
responsible where he has in any respect trans- 
gressed, asin the case of digging a well in 
the highroad. The same rule also obtains 
where the building fails upon and thus de- 
stroys & man or an animal. 

(Or number of persons) t¢ may occasion 
the destruction of —I¥ a man stumble over 
the ruins of such building, and fall upon 
another man, and they both die, the person 
who erected it is responsible for both, and 
nothing is due from him who fell upon the 
other; for as the builder was the primary 
cause of the accident, the case is therefore 
the same as if he had struck the person who 
fell, and so caused him to fall upon the 
other, and they had both dicd  inconse- 
quence. 

Case of death occasioned by the fall of a 
spout.—I¥ a water-spout, set out from a 
house over the public road, fall upon any 
person, and kill him, an examination muat 
be made to discover which part of the spout 
it was that hit the person; and if it appear 
that he was struck by the end next the 
house from which it had projected, no atone- 
ment is due from the person who set it Up, 
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because with respect to that part he is not a 
transgressor, since he had placed that in his 
own property; but if it appear that the 
deceased was struck by the projecting end, 
the person who set it up is responsible, be- 
cause with respect to that part he is a trans- 
gressor, as having caused the spout to project 
over the road without any necessity, since 
he might to as good purpose have fixed it up 
so as not to project over the road at all.— 
(It is to be observed that in this instance 
expiation is not incumbent on the fixed up 
of the spout;—nor is he excluded from in- 
heritance ; for he is not actual perpetrator, 
but stands merely guilty of homicide by an 
intermediate cause.)—If, on tho other hand, 
it appear that the deceased was struck by 
both ends of the spout, the fixer-up is re- 
sponsible for an half of the fine, and the 
other half drops; in the same manner as 
where a person is wounded by another, and 
also by a lion or tiger, and dies,—in which 
case an half only of the fine is duefrom the 
wounder. If it cannot be discovered which 
part of the spout struck the deceased, in 
this case also an half of the fine is due ; for 
the accident may have happencd in either of 
two ways, in one of which the complete fine 
is due, and in the other nothing whatever; 
and therefore, in contemplation of both cir- 
cumstances, an half is imposed. 

A person having fired up a nuisance upon 
his house, is responsible for any damage ii 
may occasion even after he has sold the house. 
—I¥ a person construct a baleony, projecting 
from his house, and then sell the house, and 
the balcony afterwards fall upon any person 
and destroy him,—or, if a person sect up a 
piece of timber in the middle of the high- 
way, and afterwards acll it, and delivery it to 
the purchaser, and he [the purchaser] declare 
him acquitted of all accidents which may 
happen from it, and leave it there until it 
fall and kill some person,—the seller is re- 
sponsible in both instances, and nothing 
whatever falls upon the purchaser ; because 
the act of the seller (in constructing the 
baleony, or setting up the timber) is not 
done away by the extinction of his property ; 
and as such act occasions responsibility, he 
is responsible accordingly and not the pur- 
chaser, who has not done any act to occasion 
responsibility. 


A werson laying fire in the highway ts 
responsible for any thing which may be burnt 
in consequence.—I¥ a person, lay fire in the 
highway, and any thing be burnt in conse- 
quence, he as having transgressed, is respon- 
sible for the damage. If, however, after the 
fire being thus laid in the highway, the wind 
should blow it to another place, and any thing 
be burnt in consequence, he is not respon- 
sible, as by the wind carrying off the fire 
his act is done away. Some, indeed, say 
that if the fire was laid inthe highway at a 
time when the wind was high, he is respon- 
sible; because he laid the fire there, not- 
withstanding his knowledge of the probable 
consequence ; and therefore the act of the 


wind, in carrying it off, is in effect the same 
as if he had himself carried it to the place 
which was burnt. 

Workmen consiructinga nutsance are re- 
sponsible for any accident tt may occasion 
before their work be  fintshed.—I¥ a persgn 
hire workmen for the purpose of constructing 
a balcony, or a penthouse, and such bal. 
cony or penthouse fall upon and killa 
man before the workmen had finished it, the 
responsibility falls entirely upon the work- 
men; for the deceased was destroyed in con- 
sequence of their act; and so long as they 
continue engaged in the work, the balcony 
or penthouse is not held to be delivered to 
their employer. Their act is therefore con- 
strued into homicide, insomuch that they 
must perform an expiation for it. Besides, 
as their employer did not hire them to kill 
any person, but to construct an erection, the 
accident has therefore no relation to the con- 
tract of hire, but attaches to the workmen 
alone, whence the damage also attaches solely 
to them, as being a consequence of their act. 
If, on the contrary, the balcony or penthouse 
in question fall after the work is finished, 
the owner of the house is responsible, on a 
favourable construction ; for in this case the 
contract of hire has been completely fulfilled, 
insomuch that the workmen have become 
entitled to their wages. Their act has there- 
fore devolved upon their employer, who con- 
sequently stands in the same predicament as 
if he had himself performed the work; and 
he is responsible accordingly. 

A person is responsible for 
occasioned by his throwing water in the 
highway.—Il¥ a person spill water on the 
highway, cither purposely, or by performing 
his ablutions there, and a man or animal 
perish in consequence, a fine for the man_ is 
due from the person’s Akilas, or @ com. 
pensation for the animal from the person 
himself; because he has been guilty of a 
transgression, injurious in its consequences 
to the passengers upon the road. It is 
otherwise here water is spilled in a closed 
lane by one of the inhabitants, and a man 
or animal perishes in consequence ; or, where 
an inhabitant of such a lane sets down any 
thing in the middle of it, and a man or 
animal falls over the same, and so perishes ; 
for in none of these cases does responsibility 
attach to him, as any inhabitant of a closed 
lane is entitled, in virtue of his residence, 
to perform these acts in such lane, in the 
same manner as in a partnership house. 
Lawyers remark that what is here advanced 
applies only to a case where water is spilled 
upon tho road in large quantities, such as 
commonly renders the footing insecure ;— 
but that if the water be only in a small 
quantity, and not in a degree to endanger 
the passenger, there is no responsibility. 


Unless the person who sustained the damage 
had wilfully passed over such water.—IF a 
person knowingly and wilfully pass over a' 
road in which water has been spilled, as 
above, and perish in gonsequence of falling 


any acerdent 


in it, nothing whatever is incurred by tho 
person who spilt the watcr, since here tho 
deceased has perished from his own wilfui- 
ness or obstinacy. Some, however, remark 
that this rule obtains only whero the water 
is,spilled over a part of the road, for in that 
case a part remains unaffected by it;— 
whereas, if it extend over the whole rvad, 
the passengers have no option; and (as they 
further observe) the same distinction holds 
with respect to timbers, or other nuisances, 
act up in the highway. 

The person who directs water to be 
sprinkled in the road is responsible for 
accidents.—l¥ a shopkeeper desire o person 
to sprinkle water in the front of his shop, 
and another person fall there, and die in 
consequence, the responsibility rests upon 
him who gave the order (the shopkeeper), 
on a favournble construction (and so like- 
wise, if a shopkeeper hire a workman to 
erect a stall or other edifice in the front of 
his shop, and after it is finished a person fall 
over it and die);—becanse the order given 
by the shopkeeper is of a lawful nature, his 
right to the precinets in frout of his shop 
being superior to that of any other person; 
and therefure the act of the person whom he 
directed must be referred to himself.---[t is 
otherwise where a person orders another — to 
throw water, or erect an edifice on the 
middie of the highway; for in this ease the 
responsibility rests upon him who obeyed 
the order, as an order to this effect is unlaw- 
ful, the man who gave the order posssessing 
no superior right in the highway. 

Case of a person digging a well or laying 
a stone, in the hiyhway, —{v a person dig a 
well, or lay a stone, in the middle of the 
highway, and a man_ perish in consequence, 
@ fine is due from the Akilas of the person 
who placed such nuisance there. If, on he 
contrary, an animal were thus to perish, the 
compensation for the same would be «due 
from the property of the person in question ; 
because, as he has heen guilty of a trans- 
gression, he is therefore responsible for any 
accidents it may occasion; and aa the Akilts 
are not implicated except in offences against 
the person, it follows that, in cases of pro- 
perty merely, the responsibility rests solely 
upon the offender himself. 

The throwing dirt, or digging a hole, in the 
highway is the same as placinga stone there. 
—Tue throwing of dirt or earth in the high- 
way, or the carrying away of earth thenco, 
80 a8 to occasion an hollow, is the same as 
placing there a stone or log of wood, for the 
reasons already explained. It is otherwise 
where @ person merely sweeps the road, ; for 
in this case he is no way liable to  respon- 
sibility, as his act of sweeping does not 
occasion any nuisance. but rather the  con- 
trary. If, however, this person leave an 
heap of the sweepings in the road, so as to 
occasion accidents, ho is responsible, since in 
acting thus he is guilty of a transgression. 

The remover of a nuisance to another spot 
pncure responsibility for any accident it may 
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afterwards occasion.—I a person Jay a stone 
in the highway, and a second ‘person remove 
the stone to another part of the road, and a 
man be thereby destroyed, the responsibility 
rests upon the remover of the stone; because 
tho act of the original depositor is abrogated 
in its effect, by the place which he had 
occupied with the stone being cleared, and 
another place being occupied with it by the 
act of the remover,—who is therefore re- 
sponsible for the consequence. 

There is no responsibility for accidenta 
oceastoncd by a sewer constructed in the 
highway by public authority.—It is re- 
lated in the Jama Sagheer, that if a 
person construct a common sewer in tho 
public highways, by the order or compulsion 
of the Sultan, he is not responsible for 
consequences ; because, in constructing the 
sewer, he has not committed any trans- 
gression, for in so doing he acted by order 
of the Sultan, who possesses a paramount 
authority with respect to all public rights. 
It is otherwise where a person does so 
without such an order; for in that case he 
is responsible, as having transgressed, in 
presuming to encroach upon the ‘publie 
rights without a sufficient authority :—be 
sides, acts with respect to the highway are 
permitted under a condition of safety,—that 
is, under the condition that they be not 
injurious. It is to be observed that this 
distinction holds in all cases of acts with 
respect to the highway, as the samo reasoning 
equally applies te every other instance. 

A person diqging a wellin his own land és 
not responsible for any death it may occasion. 
—IF a person dig a well in his own land, 
and another be killed by falling into it, tho 
diyger of the well, is not responsible, as he 
has not transgressed; and tho same rule also 
hold where a peraon digs a well within the 
precincts of his houso, a man being entitled 
so to do, for the purpuses of domostic 
convenience. Some say that this rule with 
respect to a well dug in the precincts of a 
house holds only in casos where the house. 
holder has either a property in such pre. 
cinects, or possesses a right, by immunity, 
of digging thercin;—but that where tho 
precinct is public, or held in partnorship 
(as in the case of a court or closed lane), the 
digger is responsible, sinco in digging the 


well under such circumstances he is guilty 
of a transgroysion._-This is approved, 
A person falling into a well and there 


dying of hunger, does not occasion responsi- 
bility.—Lv a person dig a well or pit in the 
highway, and another happen to fallin, and 
there persih of hunger, the digger is not 
responsible, according to Haneofa, because 
the deccased has here died of hunger, and 
not in consequence of the cxcavation, as he 
death cannot be attributed to tho latter 
unless ho be killed by thefall, which is not 
the caso in this instance. 

Workmen employed to dig a well in 
another's landare not responsible for acci- 
dents unless they be aware of the tresspase—> 


Boon I.—Caap. II.] 


Ir a person hire workmen to dig a well 
the precincts of his neighbour’s habitation 
and they dig it accordingly, and a man _ be 
killed by falling into it, the responsibility 
rests upon the emplvyer, not upon the work- 
men, provided they dug the well under the 
idea of the place being within tho precincts 
of their employer; because, as a contract to 
hire, ignorantly engaged in, is lawful and 
valid in appearance, their act is therefore 
referred tothe hirer, they themselves having 
procecded under a deception:—the caso 
being, in fact, the same as where a person 
desires another to slay ‘“‘such a goat,” and 
he docs so accordingly, and it afterwards 
appears that the goat was the property of 
another,—in which case the compensation is 
paid by the person who gave the order. It 
is otherwise where tho workmen dig the 
well, knowing, at the same time, that the 
place is not within the precincts of the 
employer; for in this case they are re- 
sponsible ; because the contract is not here 
valid in appearance, as they have not been 
deceived. 

The builder ofa private bridge, &c¢., ts not 
responsible for any life which may be lost in 
passing over it.—lF a person construct a 
bridge, or lay a plank, in the highway [over 
a stream] without authority, and another, 
wilfully passing over such bridge or plank, 
fall off and perish, still the person in ques- 
tion is not responsible ; because although he 
be the creator of the cause, and therefure a 
transgressor, yet as tho decesaed was a wil- 
ful agent* and transgressed in his own 
actt his destruction is therefore referred to 
himself; and also, because where the act of 
one who has an option intervenes, it precludes 
the reference of tho destruction to the first 
agent; as where (for instance) a person dizs 
a well in the highway, and another gives a 
man apush, and thereby causes him to fall 
into the well, so that he dies,—in which case 
the responsibility rests upon the person who 
gave the push, since his act, being the act of 
a wilful agent, precludes a reference of the 
destruction to tho digger of the well. 

A porter is responsible for accidents occa- 
sioned by his load.—Ir a person be carrying a 
load upon tho highway, and the load fall 
upon any person so as to kill him, or fall in 
the road so ag to causo a preson to stumble 
and thereby occasion his death, the respon- 
sibility rests upon the oarrier ;—whereas, if 
a person be wearing a cloak upon tho high- 
way, and it fall upon any person, or upon the 
road so as to occasion doath, the carrier of 
the cloak is not responsible. The difference 
between these two cases is, that as tho busi- 
ness of the carrier is to take care of his parcel 
or load, the circumstance of restricting his 


* Arab. Mohashir ;—literally a 
tor. 

t (Probably) as having 
bridge, &c., without leave 
of it. 
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liberty of carrying it to the condition of safety 
does not operate ay a hardship upon him ;— 
whereas, tne business of the wearer is not 
mercly the taking care of his garment, but 
the wearing of 1t; and therefore, as the re- 
stricting his liberty of use to the condition of 
safety would operate as a hardship, bas use 
of it is not restricted to any particular con- 
ditions, but is allowed to him geucratly. 

A stranger hanging up a lamp, or strecing 
gravel, dc., in @ mosque, is responsible jor any 
uccidents which may arise  therefrom.—1F a 
person hang up a ftamp, or spread a carpet, 
or strew gravel in & mosque appropriateu to 
any particular tribe or people, and any per- 
son perish in consequence, nothings 1s incurred, 
provided the person who hung up tue lamp, 
or su torth, be one of that peuple ;—whereas, 
if a stranger do any of these acts, he is re- 
sponsible. In the sasne manner, if one of 
tuc people of a mosque sitin that mosque, 
aud any person perish in consequence, bho 1s 
not responsible, provided he be, at tne time 
cogaged in prayer: but if he be engaged in 
reading the KoRAN, or teaching, or be wait- 
ing for the timo of prayer, or sleeping (eitor 
during prayer or at any other time), or con- 
versing, he is responsible. ‘he reason tor 
the law in the former instance is, that as all 
the regulations of a mosque, such ag the ap- 
pointment of a pricst or a supervisor, tuo 
upening and shutting of the doors, and sg 
turth, appertain solely to the people to whom 
the mosque belongs, and not tuo any others, 
their acts are therefore of a natural nature, 
and are not restricted to the condition of 
safety; whereas the acts of all others with 
respect to it are cither transgressive, or per- 
mitted under the condition of safety; and a 
pious intention docs not prevent responsi- 
bility where the person errs in the manner 
of his piety. ‘Tne reason for tho law in the 
socond instauco is, that a mosque is con- 
structed particularly for the purpose of prayer, 
tu which reading the Koran, teaching, or so 
forth, are only (as it were) appendages; and 
az it is indispensable that a distinction be 
made between the original and tho branch, 
or depondent, the act of prayer (which is the 
original) is therefore permitted generally, 
without any rostriction to the condition of 
safety, whereas all other acts or employments 
aro so restricted. 

But he t3 not responsible for accidents 
occusioned by his own person.—Ik a stranger 
to the people of the mosque be at prayers in 
it, and a person fall over him, and die in 
consequence, tho stranger is no way respon. 
siblo; because (as has been already observed) 
& mosque is constructed for the purpose of 
prayer; and although the right otf public 
prayer appertain solely to the people of that 
mosque, yet any person is entitled to pray 
there alone, 

Section. 


Of buildings which are in danger of falling 
The owner of a ruinous wall tis responsible 
for any accident occasioned by tt after having 
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received due warning, and requisition to 
pull i down.—Ir¥ a wall belonging to any 
person lean towurds the public highway aad 
& person require the owner to pull it down, 
and call people to witness his requisition, 
and the owner neglect taking it down until 
a length it fall and destroy either man or 
property, the owner is responsible for tho 
damage so occasioned, on a favourable con- 
struction. Analogy would suggest that he 
is not responsible (and such is the doctrine 
of Shafei); for he has neither perpetrated 
the destruction himself, nor donc any thing 
transgressively to occasion it, as he built the 
wall in his own right, and its tottering, or 
the wind shaking it, were not his acts, 
whence the case is the same in effect as if the 
wall had fallen previous to the requisition 
and calling of witnesses, as aforesaid. The 
reasons, however, for a more favourable con- 
struction of the Law in this particular arc 
twofold.—First, upon a wall leaning over 
towards the highway, the public communica- 
tion becomes interrupted, and the way* 
occupied by the property of the owner of 
that wall. When, therefore, any person 
makes application to him, and requires him 
to clear the way, it is incumbent on him so 
to do; and he is consequently guilty of a 
transgression in neglecting it, and therefore 
remains responsible for any damage it may 
occasion;—in the same manner as where a 
man finds his garment upon another, and 
demands it of him; in which case, if that 
other refusc to deliver it, he is guilty of a 
transgression, and is consequently responsible 
for the garment if it should be lost whilst in 
his possession.—SxrconpDLy, if the owner of 
the wall were not made responsible for any 
damage its falling might occasion, he would 
neglect to remove the nuisance, and con- 
sequently passengers would sustain an injury, 
as they would be deterred fram going by the 
place, for fear of the wall falling on them. 
The removal, moreover, of any thing inju- 
rious to the community is a duty incumbent 
upon the person to whom it belongs; and as 
the owner of the wall is the person immedi- 
ately concerned in the present instance, it is 
therefore incumbent on him to take it 
down, notwithstanding his so doing may be 
prejudicial to himself, since private interest 
must yield to public benefit. It is requisite, 
however, that such a time be allowed as may 
admit of the owner taking down his wall, 
this being indispensable to the establishment 
of offence from neglect or delay. If (after 
the requisition for pulling it down), any per- 
son be destroyed by the wall falling, a fine is 
due from the Akilas of the owner, not from 
the owner himself; for as _ the offence, in 
this instance, is still short of homicide by 
misadventure, an alleviaton is admitted a 


* Arab. Hawa; literally, the air, or atmo- 
sphere ; a phrase generally used where the 
nuisance or obstruction is not immediately 


upon the ground. 


fortiorii lest the owner should suffer too 
severcly :—but if, on the contrary, property 
(such as an animal, or household goods) be 
destroyed, the compensation for it must be 
paid by the owner of the wall, as the Akilas 
are not implicated in the responsibility for 
property. It is to be observed that the ap- 
plication (that is, the requisition for pulling 
down the wall) is a condition of responsibility, 
but not the taking to witness; for the latter 
is called in aid merely with a view to establish 
the former, in case of the owner of the wall 
denying it, and is therefore used only out of 
caution. The application is made by the 
claim at saying to the owner of the wail, 
“Your wall has become dangerous ;—you 
must therefore take it down lest it prove 
destructive ;”’ and the taking to witness is 
effected by his saying to the bystanders, ‘‘be 
yo witne,s that [ have required this person 
to take down his wall.’’-—It is proper, how- 
ever, to remark that the taking to witness 
before a wall has become ruinous or crooked 
is not valid, as transgression cannot estab- 
lished previous thereto, 

A person building a crooked wall is re. 
sponsible for the damage occaioned by its 
falling.—l¥ a person build a wall in tho 
highway, leaning over from the first, law- 
yers remark that he is responsible for any 
thing which may be destroyed by its falling, 
independent of the requisition before men- 
tioned, as having been guilty of a transgres- 
sion in the building of it, in the same manner 
as a person who constructs a balcony or 
gallery projecting over the highway. 

The requisition ts established wpon the 
evidence of one man and two women.—Tup 
evidence of one man and two women suffices 
to establish the application above described 
for it is not here requisite, as in cases of 
murder, that both the witnesses be males, 
the death occasioned by the falling of a wall 
not amounting to murder, 

A Zimmee, may make it, as well asa Mus- 
sulman.—A MussuLMAN and a Zimmee are 
upon an equal footing with respect to the 
requisition for pulling down the wall, as all 
mankind are partners in the right of passing 
along. The application is therefore valid, 
by whomsvever it be made,—whether a man, 
a woman, a free man, a Mokatib, a slave 
(provided his master give him perniission 
to litigate the point), or an infant (with 
permission to litigate from his guardian),— 
It is also valid whether made by the Sultan 
or any other; for as the application affects a 
matter of right in which all are equally 
concerned, all are therefore equally entitled 
to make it. 

Or the inhabitants of a neighbouring house. 
—I¥ a wall lean over towards a neighbouring 
house, the owner of the house is entitled to 
require it to be pulled down,—or the tenants 
whether they be hirers or borrowers,—for to 
such persons in particular the right apper- 
tains in this instance. 

And if those last grani_ a term of delay, 46 
$s valid.—Ig the owner or tenants of the 
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house grant the owner of the wall a term of 
delay, or exempt him from responsibility for 
any damage which may be occasioned by it, 
it is lawful, and the owner of the wall is not 
responsible in case of any thing being des- 
troyed by its fall, because tho right of the 
owner or tenant alone is concerned, It is 
otherwise where a wall leans over a _ road, 
and-the magistrate, or the person who made 
tho requisition for pulling it down, grants a 
term of delay, or an exemption; for this is 
not valid; and the owner of the wall conse- 
quently still remains responsible in case of 
its falling and destroying any thing: because 
hero the right of every one is concerned: and 
the magistrate, or tho person who made the 
requisition, is not at liborty to annul a right 
of the public. 

A person selling a ruinous house, after 
requisition, ts not responsible for any 
accidents it may occasion,—Ie, after appli- 
cation, a person sell a house, the wall of 
which leans over, and the purchaser take 
possession of it, and any thing be then de- 
stroyed by its falling, there is no responsibility 
whatever upon either party.—The seller is 
not responsible, as offence cannot be estab- 
lished in him unless it apeared that he 
neglected to take down the wall, having 
at the same time ability sotodo; and here 
his ability has terminated with the sale :— 
neither is the purchaser responsible, because 
no application has been made to him. But 
if application be made to the purchaser after 
the sale, he then becomes responsible, as in 
that casc he possesses the ability of comply- 
ing with the requisition. 

The requisition ( to be valid) must be made 
to a person capable of complying with it.— 
THE application and requisition for pulling 
down a ruinous wall are valid when made to 
any one who possesses the power of pulling 
it down ;—but not when made to one who is 
not possessed of his power, such aS & pawnee, 
& trustee, a borrower, or a renter. The 
application and requisition in question are 
therefore valid when made to the pawner of 
a house, as he has it in his power to pull 
down the wall by redeeming his house. 
They are also valid with respect to a wall 
belonging to an infant when made to the 
infant’s parents or guardians; and if, after 
the requisition, they neglect to pull down 
the wall, and any thing be destroyed by the 
fall of it, the compensation falls upon the 
infant’s property, because their act is in 
effect the act of the infant. They are like- 
wise valid with respect to 9 Mokatib, as he 
may be authorized to pull down a wall; and 
also, with respect to a trading slave, whether 
indebted or otherwise, for the same reason ; 


—and if, in this last instance, the slave 
neglect to pull down the wall, and any 
property be destroyed by the wall  fall- 
ing, the compensation for it rests upon 


the slave’s person ;*—or, if a man be de- 


*That is, he must either be made over or 
redeemed, ag in other cases of offence 


stroyed, the fine is due from the master’s 
Akilas. 

The requisition, 
coparceners, affects that 
ticular.—Ige a ruinous wall be held in oo- 
parcencry by several heirs, and a person 
apply to one of the heirs, requiring him to 
pull down the wall, the application affects 
that heir in particular; and accordingly, if 
any thing be afterwards destroyed by the 
falling of the wall, the heir who was applied 
to is responsible in proportion to his share of 
inheritance ; for it was in his power to have 
remedied the nuisance by referring the mat- 
ter to the Kazee, and representing the cir- 
cumstance to him, requiring his order to his 
coparceners (if present) to pull down the 
wall,—or (if absent) his authority to do so 
himsclf. 

After a wall falls, it ts the duty of the 
owner to remove the ruins, and failing of 
this, he 1s responsible for subsequent accidents, 
—I¥F a ruinous wall fall upon a man, after 
application, and destroy him, and another 
person fall over the corpse, and so perish, 
the proprietor of the wall inours nothing for 
this second person, because the removal of 
the corpse was incumbent upon the heirs, 
not upon him. If, on the contrary, another 
person, after the wall falling, be destroyed 
by stumbling over a fragment of the ruins, 
the owner of the wall is responsible, as it is 
his business to clear the road of all such 
fragments, since those are his property,and 
an application with respect to the wall itself 
is (as it were) an application with respect to 
the fragments, the intention of it being to 
clear the highway. 

The owner of a ruinous wall is not respon. 
sible for accidents occasioned by the fall of 
any article from it, unless such article belong 
to him.—I¥ a person make application con- 
cerning a wall which leans over towards the 
highway, and it afterwards fall, throwing 
down a vase or urn, which had stood upon 
it, and aman be thereby destroyed, the 
owner of the wall is responsible, provided 
the vase or urn was his property, as_ the 
freeding the road from it rested upon him. 
If, on the contrary, the vase or urn be the 
property of some other, the owner of the wall 
is not responsible, since the freeing the road 
from the vase or urn rests upon him to whom 
it belongs. 


made to une of several 
coparcener in par- 


CHAPTER III. 


OF OFFENCES COMMITTED BY OR UPON 
ANIMALS, 


The rider of an animal is responsible for 
any damage occasioned by it, which it was in 
his power to prevent.—THE rider of an 
animal is answerable for any thing which 
the animal may destroy by treading it 
down, or by striking it with his head, him 
fore feet, or his body; but he is not respon- 
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sible for any thing which the animal may 
destroy by striking it with his hind fact or 
his tail.—In short, it is a rule that the right 
of passing on the highway is allowed to “the 
whole community, under the condition only 
of safety ; for it is the exercise of a privilego 
in the passenger, with respect to himself in 
one shape, and with respect to others in 
another shape, the right of passage being 
participated among the whole community, 
—whenco it is adjudged toall, under tho 
condition of safcty, with a view to tho 
interest of both parties.—It is moreover to 
be observed, that a restriction to the condi- 
tion of safety can obtain only in matters 
where an attention to safety is practicable ; 
for if it were imposed where such attention 
is impracticable, the exertion of the privilege 
[of travelling on animals] would be alto- 
gether precluded. Now it is possible for a 
man to guard against the animal he rides 
treading men or property under foot, and 
such like, since a person who rides is under 
no necessity of treading down every thing 
that lies in his way: but he cannot guard 
against the animal striking things with his 
hind feet or tail, since an animal unavoid- 
ably uses these parts, in travelling, without 
any immediate control from its rider. Ac- 
cordingly he is restricted to the condition 
safety in the former instance, but not in the 
latter. 

Any if the stop the animal in the road, he 
is responsible for all accidents.—If, however, 
he stop the animal jn the highway, he is 
responsible for any destruction which may 
be occasioned by a kick of its hind fect, or a 
stroke of its tail, since it is possible for him 
to avoid stopping, although it be not in his 
power to guard the animal from kicking, 
or so forth; and therefore, as he trans. 
gresses in so stopping, he is responsible for 
any damage which may ensuo in conse- 
quence. 

He is also responsible for any injury sus- 
tained from a large stone, thrown up by the 
animal’s hoof.—Ir an animal’s hoof strike 
upon and throw up gravel or small stones, 
and a person’s eye be put out, or his clothes 
damaged thereby, the rider is not respon- 
sible ; whereas, if the animal so throw up a 
large stone, he is responsible. The reason of 
this is that in the former case it was im- 
possible to guard against the accident, since 
an animal cannot move without being liable 
to it; whereas, in the second instance, it is 
possible to guard against the accident, since 
animals may easily be so guided as to avoid 
large stones. It isto be observed that, in 
all these cases, a Second rider (that is, one 
who rides behind the first) is in the same 
predicament as the first, with respect to 
responsibility. 

But not for any accident occasioned by tts 
dung or urine.—Ir an animal, whilst travel- 
ling, discharge its dung or urine on the 
highway, and any person perish in  conse- 
oquence, the rider is not responsible, since it 
was impossible to guard against this; and 


the same rule also holds where the animal 
stands still whilst discharging its dung or 
urine, or when the rider stops it for this 
purpose, since there are several animals 
which cannot perform these whilst in motion. 

Unless he had stopped it on the road 
unnecessarily whilst discharging  those.—l\r, 
however, the rider have stopped the animal 
for any other purpose, and it discharge its 
dung or urine, and any person perish in 
consequence, he (the rider) is responsible, as 
in so doing he was guilty of a transgression, 
since he stopped the animal without any 
absolute necessity, knowing, at the same 


time, that this must be injurious to the 
passongers, 
Responsibility attaching to the driver or 


leader of an animal._—TnE driver of an 
animal is responsible for any damage the 
animal may occasion with either its fore or 
hind feet, whereas the Jeader of an _ animal 
is responsible for the damage occasioned by 
its fore feet only, not by its hind feet. ‘The 
compiler of tho Hedaya remarks that this is 
what is said by Kadoorce in his compendium ; 
—and several of our modern doctors coincide 
in the same opinion; because, ag a person 
who drives an animal before him has a view 
of his hind feet, it is therefore in his power 
to avoid accidents from them; whereas, a 
person who leads an animal after him, not 
sccing or having any command over its hind 
fect, cannot possibly guard against such 
accidents. Most of our modern doctors, 
however, arc of opinion that as the driver of 
an animal has no more command over its 
hind feet than a person who leads it, he 
therefore is not responsible, any more than 
the other, for the damage which may be 
occasioned by them ;—and this is approved. 

It is written in the Jama Sagheor, that 
tho driver or leader of an animal is re- 
sponsible in all the instances in which 
responsibility lies against the rider; for as 
they (as well as one who rides) occasion the 
damage by taking the animal to the place 
where it is committed, their so doing i8 
therefore restricted to the condition of 
safety, as far as may be practicable, in the 
same rhanner as holds with respect to the 
rider. 

Expiation is required from the rider of an 
animal,—not from the leader or driver.—TH 
rider of an animal is required to perform 
expiation only where he has happened to 
tread down a person,—not in any other 
instance ;—but no oxpiatory act whatever is 
required from the Icader or driver of an 
animal. The reason of this is that, in the 
caso of treadings down a person, the rider is, 
in effect, the perpetrator of the homicide, as 
it is by his weight that the person is 
destroyed,—the weight of the animal being 
merely a dependent upon the weight of its 
rider, since to him the motion of its must be 
referred, it being the instrument of such 
motion. It is otherwise with the leader or 
driver of an animal: for those are only the 
producers of the intermediate cause, and not 
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the actual perpetrators of the homicide, as 
their acts did not immediately affect the 
subject (and the same reasoning holds with 
respect to the act of the rider jn all casos ex- 
cept that of treading down);—and expiation 
is enjoined, in cases of homicide, only where 
the offender is tho actual perpetrator of the 
homicide, not where it is effected by an 
intermediate cause. In the samo manner, 
the rider of an animal is excluded from his 
succession to the deceased by bequest or 
inheritance, in case of treading down, but 
not the loader or driver, exclusion from 


bequest or inheritance being restricted to 
the actual porpetrator. 
If there be arider, as well as leader or 


driver, responsibility, attaches to the former, 
mot to the lafter.—Iy one man ride upon 
an animal whilst anothr drivers or leads it 
along; and it tread down a man, some say 
that no part of the responsibility falls pen 
the driver or leader ; because the rider (as 
has been already explained) is accounted 
the actual perpetrator of the homicide, and 
the driver or leader the producer of the 
intermediate cause; and the accident must 
be referred to the actual perpetrator, rather 
than to the producer of the cause.—This is 
approved. 

Case of two riders driving against and 
killing each other—Ir two mon be riding on 
two different animals, and rush with violence 
igainst each other, so that they both dic, the 
fine for each is due from the Akilas of the 
other. Shafei and Ziffer maintain that in 
this case the Akilas of each party owo a 
half fine only, on account of the other.* cach 
having died as much in consequence of his 
own act as of that of the other, whence one 
half of the homicide, on cach part, is of no 
account.—The argument of our doctors is, 
that the death of each party must bo roferred 
solely to the act of the other, and not in any 
degree to his own act, for his act (namely, 
passing along the highway) is purely of a 
Neutral nature, and an act of such a nature 
does not admit of the death being referred 
to if so as to occasion responsibility. It may 
indeed be objected, that upon this ground 
the whole of the blood is of no account, and 
of course that nothing whatever is duc from 
the Akilas on eithor side;—for as tho act of 
both (namely, passing along the highway (is 
of a neutral nature, it cannot be made the 
occasion of responsibility. In reply, how- 
ever, to this it is to be observed, that although 
tho act of each party, respectively, he of a 
neutral nature, still it is restricted to the 
condition of safety; and a neutral act, re- 
stricted to the condition of safety, notwith- 
standing that it be not an occasion of respon- 
sibility with respect to the party himself, 
is nevertheless so with respect to the other 
party. It is to be observed howover, that 
a complete fine for each rider is due only 

* Tho fines hore (as in all other cases) go 
to the heirs of each party respectively. 
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where they have happened to rush against 
eagh other (as above) by misadventure; for 
whero they have dono so wilfully, a half fine 
only is due on account ofeach. All that is 
here advanced procceds on the supposition 
of the parties being freemon; for if they bg 
both slaves, the blood of cach is of no ace 
count: *—it is not of any account in a case 
of misadventure; because the offence of a 
slave effects only his own person, in this way, 
that his master makes his person over to the 
avenger of offence, or days him an atone 
ment in liou thereof; but in the present 
instance the persons of both slaves are de- 
stroyed, in such a manner that tho masters 
have no concern with it; nor have they left 
any thing in lieu thereof; and hence the 
blood of each must needs be of no account: 
—and so likewise in a wilful case; because 
each of them has perished at the time of his 
offence, without loaving any thing in lieu of 
his person, and in such a manner that the 
masters have no concern in it,—whence the 
blood of each must needs be of no accoun in 
this instance also, If one of the parties be 
a slave, and the other a freeman, then, in «@ 
caso of misadventure, the freeman’s Akilas 
aro responsible for the value of the slave, 
which must be paid to the freeman’s heirs, 
whose right is extinguished with respect to 
any thing beyond such value (as if, for in- 
stance, the value of the slave were one thou- 
sand dirms; in which case the freeman’s 
heirs would be entitled to take, from his 
Akilas, one thousand dirms, the remaining 
nine thousand of the freeman’s fine being 
remitted) ;—because, in conformity with the 
tenets of Hanecfa and Mohammed, the value 
of the slave is duefrom the freeman’s Akilas 
as the compensation for his [the slave's] per- 
son, for which the Akilas aro responsible ;—- 
and of this the freeman’s heirs are entitled 
to possess themselves, because it is (in effect) 
an equivalent for the slave ;—but their right 
to any thing beyond the value of the slave 
drops, as the slave has loft nothing behind 
him to answer such excess. If, on the con- 
trary, tho parties being a slave and a free. 
man, rush against cach other wilfully, the 
freeman’s Akilas are accountable only for 
half the value of the slave (a wilful case 
only inducing half of the responsibility), 
which must be paid to tho freeman’s heirs ; 
for as, in this instance, a moiety of the fine 
for the freeman was due from the slave, and 
he left nothing except the half of his value 
(as above), they are therefore entitled to 
possess themselves of tho samo, and the re- 
mainder of the half finc, beyond half the 
valuo of the slave, is remitted. 

The driver of an animal is responsible for 
any accident occusioned by its saddle, &c., 

* Literally, ‘‘ goes for nothing.” — The 
translator adopts the phrase here used in 
preference, as beings omewhat more elegant, 
and expressing the senso of the author with 
equal correctness, 
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falling off.—I¥ a person bo driving an animal 
along, and the animal’s saddle or load, or any 
thing else which may be upon it, fall off, and 
kill a man, the driver is responsible, as having 
been guilty of a transgression, in neglecting 
to secure the load, or so forth, properly upon 
“the animal, for if it had been sufficiently 
secured, it could not have fallon off. 

Responsibility in the case of a string of 
camels.—'T'HE person who leads a string of 
camels is responsible for any thing which 
they may tread down. If, therefore, the 
camels tread down a man, the fine for him 
is due from the leader’s Akilas, or, if they 
tread down property, he is to make compen- 
sation for the same; because it was his busi- 
ness to look to the camels, in the same man. 
ner as a driver; and as, where he neglects 
no to do, he is guilty of transgression, and 
transgression occassions responsibility, he is 
responsible accordingly :—but the respon. 
sibility for tho person rests with this Akulas, 
and that for the property with himself, as 
has heen already cxplained. If there be a 
driver to the string, as well as a leader, the 
responsibility rests equally with both; — be. 
cause, as the leader of once camel is the leader 
of the whole, so the driver of onc is the driver 
of the whole, the halter of cach being fastened 
to the one immediately before him. This 
rule, however, obtains only where the driver 
is at the end of the whole string; for if he 
be in the middle, and there lay hold of the 
halter of one of the camels, he alone is re- 
sponsible with respect to such damage as 
may be occasioned by the camels which come 
after him; because the leader at tho head of 
the whole cannot be said to lead those, on 
account of the string being thus interrupted; 
—but both are equally responsible for any 
damage occasioned by the camels before him, 
since he drives thosc at the same time that 
he leads the others. 

lr a person fasten a camel 
camels, with the leadcr’s knowledge, and 
the camel so fastened tread down a man, the 
fine for him is due from the leader Akilas 
because it was in his power to have looked 
after and watched his camels, so as to pre- 
vent an additional one being joined tv the 
string; and jin neglecting so to do he was 
guilty of a transgression; which occasions 
responsibility. Now the homicide, in this 
instance, is homicide by an _ intermediate 
cause ; and the fine for it therefore falls upon 
the Akilas, in the same manner as in a case 
of homicide by misadventure. But the 
leader’s Akilas are entitled afterwards to 
reimburse themselves by taking the amount 
of the fine from the Akilas of the person who 
fastened the additional camel to the string; 
because it was by his act that they became 
subjected to the payment of it; and the only 
reason why the responsibility did not fall 
upon them at the first is, that the act of fas- 
tening the additional camel was asort of 
@reation of & cause, whereas the leading of 
the string is, in the eye of the law, equivo- 
lent tu the actual commission of the homi- 
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cide, the destruction having been occasioned 
by the leading of the string, not by fasten- 
ing the additional camel ;—and as the actual 
perpetration of the homicide is a thing ofa 
more forcible nature than the mere creation 
of the cause of it, the responsibility conse- 
quently first falls upon the Akilas of the 
leader. Laywers remark that what is here 
advanced (of the leader's Akilas having 
recourse to the Akilas of the fastencr) applies 
only to a case where the additional camel 
was fastened to the string at a time when it 
was moving forwards; for as in this case, 
the fastener docs, as it were, direct his camel 
to be led, he therefore impliedly assumes the 
responsibility for such damages as it may 
occasion :—but where the additional camel 
was fastened to the string at atime when it 
stood still, and the leader afterwards leads it 
on, and a man is trodden down by this 
additional camcl, the responsibility rests 
with the lcader’s Akilas, who are not entitled, 
in this case, to reimburse themselves from 
the Akilas of the fastener, because here the 
leadcr appears to have led on the camel of 


another without that other’s concurrence, as 
he has not signified his consent cither ox. 
pressly or by implication. 

A person is responsible for the damage 


occasioned by hunting his dog at anything.— 
Ir a person [ct slip* his dog, and drive him 
(that is, run after him), and the dog, with- 
out stopping, destroy any thing, the respon- 
sibility for it rests with the person who let 
him slip, the act of the dog being attributed 
to him because of his driving him ;—whereas, 
if a person cast off his hawk, and drive her 
(as above) and she, without stopping, destroy 
any thing, she person who cast her offis not 
responsible.—(‘The reason of this distinction 
between a dog and a hawk is, that a quadru- 
ped is capable of being sect on or driven, 
whereas a bird is not so,—whence a_ regard 
is paid to the driving of the one, but not of 
the other). 

But not unless he drive or encourage the 
dog.—I¥, on the contrary, a person let slip 
his dog without driving him (that is, with 
out running after him), and he destroy any 
thing without stopping, the person who let 
him slip is not responsible; because, as the 
dog, in this instance, acts from his own op- 
tion, his act cannot be attributed to the per 
son who Ict him slip.—It is related as an 
opinion of Abvo Yoosaf that, in all those 
cases, the person whofast off the hawk or 
let slip the dog is to be held responsible, out 
of a regard to the preservation of property. 
Mohammed also observes, in the Mabsoot 
that where a person lets slip or casts off any 
animal upon the highway, and the animal, 
without stopping, kills a man, the responsi- 
bility for the same rests upon the person who 
east it off, or let it slip, whether he have 
driven it, or otherwise, the motion of the 
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* Literally, give head to. (See Hunting, 
p. 624.) 
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animal being referred to the person who | and two of his diriver), the animal may 
let him slip, so long as it continucs to | therefore be said to have four eyes,—whence 
move on in a_ straight line:—but that | a fourth of his valuo is due for the loss of 


upon the animal turning off to the right 
or left, the effect of letting it slip termi- 
nates,—in other words, the person is nv 
longer responsible in case of any damage :— 
and the same rule also holds where the ani- 
mal stops, and then moves on of itself; for 
if, afterwards, anything be destroyed, there 
is no responsibility. 

Nor where he has let him slip at game.— 
Iv a person let slip his dog at game, and the 
dog destroy any thing else, without stopping, 
yet the person who let him slip is not respon- 
sible, provided he did not drive (that is, run 
after) him; for as hunting is a thing un- 
limitedly lawful, and is not restricted to the 
condition of safety (it not being an exertion 
which can effect any other than the hunter 
himself), transgression (which is the occasion 
of responsibility) cannot be established in 
this instanee, If, on the contrary, a person 
let slip his dog on the highway, and the dog 
destroy any thing without stopping, compen 
sation must be made by the person who let 
him slip; because, although the occupancy 
of the highway be a matter of a neutral 
nature, still it is restricted to the condition 
of safety, as being an exertion affecting the 


community; and the {etting slip the dog, 
being an endangering of the safety of the 
highway, is therefore a transgression, and 


consequently induces responsibility. 


A man, casting off his animal on the high- 


way, te responsible for any depradation it 
may commit.—I¥ «a person cast off or set 
loose an animal on the highway, and_ the 


animal move straight on, and then, turning 
to the right or left, tread duwn corm, or so 
fourth, the person who cast it loose is respon- 
sible; but not if there be more roads than 
one, If, on the contrary, an animal break 
loose, and the , moving on of its own accord, 
kill aman, or tread down property, either 
by night or day, the owner is not respon- 
sible ; because the Prophet has so ordained: 
and also, because the fact of the animal can- 
not, in this case, be attributed to the owner- 
since he neither cast it off nor drove it. 


For the eye of a goat an adequate 
sation ts due; and for the eye of a labouring 
animal a fourth of the vulue.—Iv a person 
put out one of the cyes of a goat, he must 
compensate (not for any determinate part of 
the whole value, but merely) for the defect 
thereby occasioned; because, as the only use 
of a goat is its milk or its flesh, not its labour 
nothing more can be required than merely 
the diminution occasioned in its value. For 
the eye, on the contrary, of an ox, a camel, 
« dromedary, an ass, or ® horse, of whatever, 
description, a compensation mus the made of 
one fourth of the value; because the Pro- 
phet has said, “ For the eye of every animal 
except a goat yet must pay a fourth of the 
value of the animal ;’—and also because, as 
the work of the animal cannot be performed 
but by means of four eyes (two of the animal, 


compen- 


one eye. 

Cases of damage occasioned by an animal, 
having a rider on tts back.—Ip «4 person be 
riding upon his beast on the highway, aitd 
another person strike or goad the beast, with- 
out the consent of the rider, so as to cause it 
to kill a man by kicking, or treading him 
down, or running over him, the responsibility 
rests upon the person who so struck or goaded 
it, not upon the rider; because the former 
was the instigator of the animal’ act,which 
must therefore be referred to him; and also, 
because this person ix the producer of the 
cause of the accident (for an animal naturally 
kicks upon being struck or goaded), and, as 
such, ix guilty of a transgression, having 
goaded the beast without the rider’s consent ; 
and as the rider has not in any respect trans- 
gressed, he [the goader] is therefore soley 
responsible.-—(If, however, the rider, at the 
time of the other person striking or goading 
the beast, had stopped it in the highway, the 
responsibility rests upon him and the goader 
in equal shares, as in this ease he also has 
transgressed, in having stopped the animal 
upon the road.)—If, on the contrary, the 
beast strike ont at the person who goaded 
or struck him, as above, and he die of the 
kick, his blood js of no account, as he may 
be said to have slain himsclf. If, on the 
other hand, the beast throw his rider, and 
kill him, the fine for him is due from the 
Akilas of the goader or striker, he having 
transgressed in producing the cause of the 
accident. 

Ir a person be riding or stopping upon — his 
heast on his own land, and another goad or 
strike the beast without the rider’s consent, 
and the beast fly ont and tread down a Man, 
the responsibility rests upon the person who 
so goaded or struck it, and not upon the 
rider, for the reasons before explained.—If, 
on the other hand, a person be riding upon 
his beast on the highway, or stopping upon 
it on his own land, and another goad or 
strike it by his desire, and it fly out and 
tread down aman, neither the rider nor the 
other are in any degree responsible :—tho 
latter is not so; because his act of striking 
or goading the animal is in such a case tan- 
tamount to that of the rider himself ;—~—nor 
ix the former (the rider) so, as he has here 
authorized an act to which he is perfectly 
competent, the goading of an animal being 
equivalent to driving it. But if the rider 
be moving along the road upon his_ beast, 
and another then strike or goad it by his 
desire, and it tread down a man, both par- 
ties ave responsible in an equal degree, pro. 
vided the man was trodden down without 
the beast making any stop, heeanse, jin this 
ease, its motion is referred to both alike,* 
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* A frivolous discussion, on this point, of 
considerable length is omitted by the trans. 
lator. 


670 


Or being led in hand.—Ig a man be lead- 
ing an animal, and another strike it, and it 
break away from the leader, and commit 
any damage without stopping, the person 
who struck it is responsible (and so likewise 
where the animal was driven by any person, 
instead of being led); because as the break- 
ing away of the animal was owing to the act 
of the striker, any accident that may ensue 
is referred to him, 

A person wantonly striking an animal, so 
as to occasion mischief, is responstble.—Ir 
the striker, in the oxamples here recited, be 
aslave, ho is responsible in his person for 
any damage which may ensue ;—or, if he be 
an infant, the responsibility (for property 
destroyed, or for any personal injury short 
of a Mawziha wound) lies against his estate 
becauso slaves and infants are liable to be 
prosecuted for their acts. 

And so likewise, a person who sels any- 
thing in the highway, which renders the 
animal mischievous.—Ig beast be struck 
by any thing which a person may have set in 
the highway-- and fly out, and kill a man, 
the responsibility rests with the persou who 
placed the thing there ; for as he transgressed 
in so doing, the striking is therefore Teferred 
to him, the cause being in effect the sume 
if ho had himsolf struck the animal. 
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CHAPTER IV. 


OF OFFENOES COMMITTED BY OR UPON 
SLAVES. 


[This subject has been omitled in consequence 
of the abolition of slavery.] 
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BOOK LI. 
OF MAWAKIL, OR TIE LEVYING OF FINES 


Definition of terms.- MAWAKIL is the 
plural of Makola, signifying a Deyit, or fine 
of blood; and Akilas aro those who pay the 
fine, which is termed Akkil and Mawakil, 
because it restrains men from — shodding 
blood,—Akkil (among a varicty of othor 
gonses) meaning restraint, 


(This is also omitted, as it is comprised tn the 
Penal Code, cc.) 


ren camel vapnett secrete 


BOOK LIL, 


OP WASAYA, OR WILLS. 


Definition of the terms used in witlls.— 
Wasayais the plural of Wasecat.—Wasoccat 
means an endowment with the property of 
any thing after death,~as if one person 
should say to another, “give this article of 
mise, after my doath, to a particular per- 
son.’—The thing so given is termed the 
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Moose be hee, or legacy ;—the person who 
wills that it be given is denominated the 
Mawsec, or testator; the person in whose 
favour the will is made is called the Moosee 
le hoo, or legatee ;—and the person appointed 
to carry the will into execution is called the 
Wasee, or executor, 

Chap. I.—Of Wills that are legal, and 
Wills that are laudable; and of the 
Retractation of Wills. 

Chap. II.—Of the Bequest of a Third of 
the Estate. 

Chap. IIL.—Of Emancipation upon a 
Deathbed ; and of Wills relative to 
Emancipation. 

Chap. IV.—Of Wills in favour of Kins- 
men, and other Connections. 

Chap. V.—Of Usufructuary Wills. 

Chap. VI.—Of Wills made by Zimmees. 

Chap. VII.—Of Axecutors, and their 

Powers, 

Chap. VUI.—Of Evidence with respect 

to Wills. 


CHAPTER I. 


OF WILLS THAT ARE LEGAL, AND WILLS 

THAT ARK LAUDABLE; AND OF THE RE- 

TRACTATION OF WILLS. 

Wills are lawful and valid.—Wills are 
lawful, on a favourable construction. Ano- 
logy would suggest that they are unlawful ; 
becanse a bequest signifies an endowment 
with a thing in a way which occasions such 
endowment to be referred to a time when the 
property has become void in the proprietor 
[the testator];—and as an endowment with 
reference to a future period (as if a person 
were to say to another, “I constitute you 
proprictor of this article on the morrow”), 
is unlawful, supposings, even, that the donor's 
property in the article still continues to exist 
at that time, it follows that the suspension of 
the deed to a period when the property 1s 
null and void (as at the decease of the party), 
is unlawful, a fortiori. The reasons, how- 
ever, for a more favourable construction, in 
this particular, are twofold.—First, there 
in an indispensable necessity that man should 
have the power of making bequests; for 
MAN from the delusion of his hopes, is im- 


provident, and deficient in practice; but 
when sickness invades him he — becomes 
alarmed, and afraid of death. At that 


period, therefore, he stands in need of com- 
pensating for his deficiencies by moans of his 
property;—and this in such a manner, that 
ifhe should die of that illnoss, his objects 
(namely, compensation for his deficiencies, 
and merit in a future state) muy be obtained, 
—or, on the other hand, if he should recover, 
that he may apply the said property to his 
wants;—and as these objects are attainable 
by giving a legal validity to wills, they aro 
therefore ordained to be lawful*—Sroonpty, 
a St a a 


*In this place are stated an objection and 
reply, which the translator has omitted in 
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wills are declared to be lawful in the Koran 
and the traditions; and all our doctors, more- 
over, have concurred in this opinion. 

T'o the extent of a third of the _ testator’s 
property.—l¥ a person make a will in favour 
of a stranger, to the amount of a third of his 
property, it is valid, although the heirs of 
the testator should not be consenting thereto ; 
for it is so recorded in the traditions. 

But not toany further extent—A — BEQUEST 
to any amount exceeding the third of the 
testator’s property is not valid. In proof of 
this the following tradition is quoted, as 
delivered by Abce Vekass,. “In the year of 
the conquest of Mecca, being taken so cx- 
tromely ill that my life was despaired of, the 
Prophet of Gop came to pay mo & visit of 
consolation. I told him, that, by the blessing 
of God having a great estate, but no heirs 
except one daughter, I wished to know ‘if I 
might dispose of it ALL by WILL.” Ho replied, 
‘No!’ and when I soverally interrogated him 
Gf I might leave TWO THIRDS, or ONE HATP ; 
he also replied in the negative ;—but when I 
asked ‘if I might leave a THIRD’, he answered, 
‘Yes, you may leave a THIRD of your pro- 
perty by will; but a third part, to be dis- 
posed of by will, is a groat portion ; and it 
is better you should leave your heirs rich, 
than in a state of poverty, which might 
oblige them to beg of others.’ ”’— Besides, 
the right of the testator’s heirs is connected 
with his property; for when he is in his last 
iJIness he has no further use for it; and as 
this is the cause of the title to it bocoming 
null and void in him, and vesting in the 
heirs, their right therefore, at that period, 
becomes connected with it accordingly. This 
right, however, is not recognized by the LAw, 
with respect to a stranger, to the extent of 
one third of the estate, in order that the 
testator may be enabled, by bequeathing a 
third of his property out of his family, to 
atone for his past deficiencies, as before men- 
tioned. With respect to the heirs thomselves 
on the contrary, this connexion of right is, 
recognized to the extent of the whole of the 
testator’s property (whence it is that if a 
person should dispose of a third of his pro- 
perty to a part of the heirs, it would not be 
valid); for if no regard were paid to the 
connexion of their right with the whole of 
the property, with respect to themselves, so 
as to legalize the bequeathing a third of it 
to a part of them, in that case the object of 
a will (namely, a compensation for  defi- 
ciencies) might not be attended to, as it is 
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the text, in order to avoid an_ interrup- 
tion of the subject.— Viz. 

“OpgsecTION.—~ If the right of property in 
the proprietor become extinct at his decease, 
how can his act of endowment be then valid ? 

“Repry.— His right of property is ac- 
counted to endure at that time from necessity, 
—jin the same manner as holds with respect 
to executing the funeral rites, or discharging 


the debts of the dead,” 


WILIS. 
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possible that the testator, instead of inolud- 
ing the whole of the heirs, might leave the 
third only to a select part of them; and this 
would be an injury to the others, and would 
consequently induce a breach of the tics of 
kindred, which is unlawful. 

Unless by the consent of the heirs—It is 
to be observed, however, that although o 
will, bequeathing more than a third of the 
testator’s property, be not lawful, yet if the 
heirs, being arrived at the age of maturity, 
should give their consent to it, after the 
death of the testator, it then becomes valid; 
for the objection to its validity is founded 
merely on a regard to their right, and there- 
fore docs not operate any longer, after thoy 
themselves agree to forego such right. Their 
oonsent, indecd, during the lifetime of the 
testator, is not regarded; for as this is an 
assent previous to the establishment of their 
right, they are therefore at liberty to annul 
it upon the death of the testator. It is 
othcrwiso where the consent is given after 
that event; for as this is an assent sub- 
sequent to the establishment of their right 
a are not afterwards at liberty to annul 
it. 

A bequest to an heir is not valid unless con- 
firmed by the other heirs.—_WrerE a person 
makes a will in favour of part of his _ heirs, 
the samo rulo holds as in the case of bequeath- 
ing more than a third to a stranger ;—in 
other words, tho deed is not valid, unless 
the other heirs give their consent to the dis- 
position after the death of the testator ; and 
their consent previous to his death will 
have no effect. It is to be observed that, 
in every instance where a will is rendered 
valid by the consent of the heirs, the lega- 
tce derives his property from the _ testator, 
not from the heirs, This is the opinion of 
our doctors. Shafei maintains that he derives 
his proporty from the heirs. The opinion of 
our doctors is approved; for the will of the 
testator is the occasion of the property, the 
consent of the heirs being only the removal 
of a bar; and as the law has regard to the 
cause, not to the removal of a bar, the pro- 
petty is therefore derived from the testator, 
not from the heirs (whence it is that seisin 
is not requisite ;* for if the property were 
derived from the heirs, scisin would be requi- 
site ; because the transfer of property from 
a living proprictor, without receiving any 
thing in return, is in effect a gift, to the 
establishment of which the seisin of the 
donee is a necessary condition); in the same 


manner as where a pawner sells the pawn 
in. which case the ratification of the deed of 
gale rests entirely on the pawnee, and if he 

and the 


give his consent, the sale is valid, 
purchaser derives his property in the article 
sold from the pawner, not from the pawnee. 

A bequest to a person from whom the testa- 
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* Meaning, “the testator’s taking posses- 
sion of the bequest is not requisite for th® 
establishment of his right in it,” 
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tor had received a mortal wound is not valid, 
—I¥ a person make a bequest in favour of 
another from whom he has received a mortal 
wound, it is not valid; whether the murderer 
be one of his heirs, or a stranger, or whether 
he may have wounded him wilfully or by 
misadventure, provided he he the actual 
perpetrator of the deed; because it is re- 
corded in the traditions, that “there is no 
legacy for a murderer; and also, because, 
ay the person who gave the wound has 
hastened the death of the testator, he is, by 
way of punishment, excluded from — the 
benofit of the will, in the same manner as a 
person under similar circumstances 18 ¢X- 
cluded from inheritance. 

And if a legatee slay his testator, the be- 
quest in his favour is void,—So likewise, 
where a man, having made a_ bequest in 
favour of a particular person, is afterwards 
killed by that person, such bequest is in- 
valid.— If, however, in these cases, the heirs 
should give their consent, the bequest then 
becomes valid, according to Hancefa and 
Mohammed.—Aboo Yoosaf is of a contrary 
opinion ; because the offence of the mur- 
derer, which is the cause of the invalidity of 
the will, still exists—The arguments of 
Haneefa and Mohammed upon this point are 
twofold.—First, the defect in the validity 
of the will; with respect to the murderer, is 
on account of the right of the heirs; because 
the advantage of such defect results to 
them, as in the case of exclusion from in- 
heritance.—SEconpDLY. the defect in the 
validity of the bequest, as made in favour of 
the murderer, is owing to the heirs  with- 
holding their consent, in the same manner 
as in the case of a will in favour of part of 
the heirs; and consequently, as the consent 
of the remaining heirs, in that 


at large must 
case in ques. 


the heirs 
the 


that the consent of 
have the same effect in 
tion. 

A bequest to a part of the heirs is not 
valid.—[¥ a man makea bequest in favour 
of a part of his heirs, it is not valid; be- 
cause of atraditional saying of the Prophet, 
“Gop has allotted to every heir his partien- 
lar right; and also, because a will in favour 
of a part of the heirs is an injury to the rest ; 
and therefore, if it were deemed legal, would 
induce a breach of the ties of kindred.-—Be- 
rides, it is said, in the traditions, ‘‘a bequest 
to particular heirs is unjust.°—It is to be 
observed that in judging whether the legatee 
be an hejr, or otherwise, regard is paid to 
the time of the testator’s death, not to the 
period of making the will; because the 
efficacy of the will is established after the 
death of the testator.—(The gift of a dying 
person* is in this respect of the same nature 
with a legacy, both being the same in effect 


* Arab, Mareez. Literally, sick,—but  al- 
pays (in the language of the Law) meaning, 
sick of a mortal illness.” 


WILL». 


instance, | 
establishes the validity of the will, it follow | 


(VoL. IV 


and is therefore executed to the amount of 
a third of the property.)—If, on the con. 
trary, & dying person make an acknowledg. 
ment in favour of a part of his heirs, regrd 
is paid to the time of such acknowledgment ; 
becauso the acknowledgment of a dying per- 
son is an immediate and complete act of his 
own, and has not any reference to a future 
period ;—and such being the case, it follows 
that it is not valid in favour of any who 
were actually heirs at the time of making 
it,—and that it is valid with respect to such 
as were not heirs at that time; although 
they should become so _ aftorwards ;—asg 
where, for instance, a person makes an ac- 
knowledgment in favour of his child, who is 
a slave, and the child recovers his freedom 
before the dcath of the father; in which 
caso the acknowledgment so made _ is valid 
notwithstanding the child, by the recovery 
of his freedom, became one of his father’s 
heirs; for as, at the time of the acknow. 
ledgment, he was not an heir,* any acknow. 
ledgment made in his favour was virtually 
made in favour of his master, who was a 
stranger ;—and the validity of the acknow 
ledgment being once established, it does not 
afterwards admit of being annulled from the 
circumstance of the child’s becoming an 
heair.—It is to be observed, however, that 
although a bequest in favour of a part of the 
heirs be not valid, yet it is rendered so by 
their consent, as was already mentioned. — 
If, moreover, a part should give their con. 
sent, and part withhold it, the bequest then 
becomes valid in proportion to the amount of 
the shares of those who consent, and invalid 
in proportion to the amount of the shares of 
the othrs. 

Bequests are valid between Mussulmane 
andi Zimmees.—THe bequest of a Mussul. 
min in favour of a Zimmee or of a Zimmee 
in favour of a Mussulman, is valid, the 
former, because Gop has said, in the Koran, 
“YE ARE NOT PROHIBITED, O BELIEVERS, 
FROM ACTS OF BENEVOLENCE TOWARDS THOSE 
WHO SUBJECT THEMSELVES TO YOU, AND 
REFRAIN FROM BATTLES AND CONTENTIONS ;” 
--and the latter, because Zimmees, in virtue 
of their compact with tho Mussulmans, are 
considered in tho same light with them in 
all temporal concerns; and as, on this prin- 
ciple, an intercourse of good offices towards 
each other is held lawful during life, they 
are therefore in the same manner permitted 
to extend beyond the grave.—It is related 
in the Jama Sagheer that a will in favour of 
an hostile infidel is not valid, as Gop has 
prohibited, in the Koray, the exercise of 
benevolence towards them. 

The acceptance or rejection of them ta not 
determined until after the death of the  testa- 
tor.—THE acceptance or rejection of a bequest 
is not established until after the death of the 
testator ; for as the bequest does not take 


* A slave cannot possess any right of in- 
heritance, 
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effect before that event, those cannot be pre- 
viously regarded.—Hence the acceptance or 
rejection during tho life of the testator has 
no effect, in the same manner as an accept- 
ance declared before the existence of a con- 
tract.—If, thorefore, a Iecgatee accept a 
hequest after the death of the testator, it is 
valid, notwithstanding he may have rejected 
it during his lifetime. 

It is laudable to avoid making them where 
the heirs are poor.—It is preferablo and 
most advisable not be Icave legacies, if tho 
heirs be poor, and their particular portions 
not such as to enrich them; because this 
manifests bonevolence to the heirs, who have 
a superior claim to it from the relation in 
which they stand, Gop having declared, in 
the Koran, “Tn EXERTIONS OF GENE- 
ROSITY TOWARDS RELATIONS IS MORE LAUD- 
ABLE THAN TOWARDS  sTRANGERS.’’—Be- 
sides, in this an observance of twoo claims is 
maintained, namely, that of poverty and 
consanguinity. If, on the contrary, the 
heirs bo rich or the particular portions 
assigned to them be such as to enrich them, 
it is most advisable to leave something short 
of athird of tho estate in legacies, as a 
legacy to a stranger is an act of charity, 
whereas the bestowal of the wholo upon the 
heirs is a gift; and the former is more laud. 
able than the latter, being calculated to 
gain the favour and good will of Gon. 
Some have said that in such case the — pro- 
prictor is under no restraint, but is perfectly 
at liberty to make a will in favour of 
strangers, or to suffer the whole to pass to 
the heirs, as cach has its particular merit, 
the first being an act of generosity, and the 
second an obedience to the dictates of 
natural affection. 

The legatee becomes proprietor of — the 
leyacy by his acceptance of tt.—-Tnm _ pro- 
perty of a legates in a legacy is established 
by his acceptance of it. Ziffer is of opinion 
that a legacy is like an inheritance; he- 
cause the legateo acquired the property by 
transition from, and suecession to the tes- 
tator, in the same mancr as an heir 
acquires it by succession to and descent from 
the last possessor ; and therefore his accept- 
ance is not necessary towards the establish- 
ment of the property, inthe same manner 
as holds in the case of  inhoritance.—Our 
doctors, on the contrary, argue that a legacy 
establishes tho property in the Iegatco de 
novo, and docs not vost by succession and 
descent as in the case of inheritance 
(whence it is that a legates cannot reject 
the legacy on account of any defect; in 
other words, if a person, having purchased 
~ slave, for example, should bequeath him 
to another, and the legatee, after the death 
of the testator, discover the slave to havo 
some fault or defect, it would no, on this 
account, be in his power toteturn him to 
the seller, as an hoir, in a similar case, 
would be entitled to do;—and likewise, that 
nothing can be returned to a_ legatec on 
account of adefect; in other words, if a4 
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person should bequeath his whole estate by 
will, and afterwards sell something belong- 
ing to it, and the buyer discover a defeot in 
the’same, still he would not have the power 
of returning it to the legatee, whereas he 
might to an heir) ;—and such being the case, 
it rests, thercfore, entirely on his accept- 
ance, as no person can be made proprietor of 
any thing against his will. Inheritance, 
on the contrary, is a succession (whence it is 
that the rules above mentioned have effect 
in it); and an heir is therefore, as it were, 
forcibly put in possession of his inheritance, 
by the especial ordinance of the Law, to 
validity of it not being suspended on his 
acceptance or consent. 

Which may be either expressed or im. 
plied.—It is to be observed that acceptance 
in cases of bequost, is of two kinds.— 
I. Express, which necds not to be ex. 
plained.—II. Implied, which is where tho 
legatee dies without having either declared 
his acceptance or refusal; for this also is in 
accptance in effect; because the bequost as 
rendered complete on tho part of the testator 
by his death (in other words, it cannot bo 
rescinded after that event); and as it was 
suspeded in its cffect purely in deference 
to his right of rejection, it of course falls 
into his property upon his demise ;—in the 
same manner as hold in a case of salo with 
a reservo of option to the purchaser; in 
which instance, if the purchaser die without 
formally signifying his assent to the sale, it 
is then regarded as complete, and the article 
sold is considered as part of his estate. 

Bequest by an insolvent person is void.— 
[v a person deeply involved in debt bequeath 
any legacies, such bequest is unlawful and 
of no effect; because debts have a preference 
to bequests, as the discharge of debts is an 
absolute duty, whereas bequests are gratuit- 
ous and voluntary; and that which is most 
indispensable must be first considered. If, 
however, the creditors of the deceased relin- 
quish their claims, the bequest is then valid, 
the obstacle to it being temoved, and_ tho 
legatee being supposed to standin need of 
his legacy. 

And so likewise by an infant—-Burquest 
by an infant is not valid. Shafei maintains 
that it is valid, provided it bo made to a dis- 
erect and advisable purpose; because Omar 
confirmed the will of «a Yaffai (that is, a 
boy who has nearly reached the age of matu- 
rity); and also, because in the execution of 
it a degree of advantago results to the in- 
fant, inasmuch as he acquires the merit of 
the dceed,—whereas in the annulment of 
it he is doprived of all advantage. The 
arguments of our doctors, in support of their 
opinion upont his point, are two fold.—First, 
a will is a voluntary act, concerning which 
an infant has not a capacity of forming a 
proper judgment. Srconpiy, the  declara- 
tion of an infnt iy not of a binding nature ; 
hut if the validity of a bequest by such 
wore admitted, that effect would follow — of 
course.—With regard to the tradition of 
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Omar, the term Yaffai, there used, must he 
understood to mean a person just arrived at 
the age of maturity, or, ‘the will of the 
Yaffai” relates mercly to the celebration 
of his obsequics, which is lawful in the 
opinion of our doctors, Besides, the annul- 
ment of the will is advantageous to the 
infant, since in allowing his property to pass 
to the heirs the rights of natural affection 
are maintained, .as befor mentioned, With 
respect to the assertion of Shafei, that ‘‘in 
the exccution of the will an advantage re- 
sults to the infant,” it may be replied that 
the point to be attended to, in case of 
advantage or loss, is the immediate ten. 
dency of any act or deed, and not what may 
eventually result from if ; in other words, if 
the dced itself, in its immediate tendency, 
produce advantage, the execution of it on 
account of the infant is preferable; but in 
the case here considered the deed (that is, 
the bequest), in its immediato tendeney, 
leads to aloss of property, although even- 
tually the infant have an advantage, the 
boquest having been made with «w view to 
obtain merit in the eye of Gop; and since 
the bequest of the infant, in its immediate 
tendency, occasions aloss, it is not valid ;- 

in the same manner as holds in case of a 
divorce; in other words, if an infant divoree 
his wife, or his guardian do so on his behall, 
it is not binding, notwithstanding a divorce 
may on many occasions be attended with 
advantage,- as where an infant, having a 
wife who iy poor, wishes to divorce her, and 
marry her sister, who is rich and handsome 
— In short, bequest by an infant is invalid, 
accordng to our docturs;—and in the samo 
manner, if an infant shoud make a_ will, 
and die after he had attained to maturity, 
the will is not valid, as having been mado 
at a time when he was unqualified for such 
an act; and so likewise, if an infant should 
gay, “It is my will, whenever I reach the 
age of maturity, that a third of my estate 
be considered as a legacy in favour of a par- 
ticular person,’’ the will is not valid; be- 
eause an infant, being unqualified, is not 
competent to make a_ will that shall he 
deemed valid immediately; or that can he 
rendered so by being suspended to a future 
period; in the same manner as he is inca- 
pable of divorce or emancipation. It is 
otherwise with respect to a slave or a 
Mokatib; for they possess a complete com- 
petency, obstructed merely by the right of 
their master; and therefore all their acts 
(such as divorce, bequest, or so forth) are 
perfectly valid if referred to a period when 
that bar no longer exists; as where a slave 
(for instance) says ‘‘E declare my wife to be 
divorced whenever I am free.”’ 

Or a Mokatib.—BrQurst by a Mokatib ig 
not valid, notwithstanding he leave effects 
sufficient to discharge his covenanted ran. 
som; because the property of a Mokatib is not 
a fit subject of gratuitous acts. Some assert 
that this is according to Haneefa; but that 
the two disciples hold a ontrary opinion. 


A bequest of (or in favour of) a foetus in 
the womb ts valid.—A witt in favour of a 
foetus in the womb, and a will bequeathing 
a foetus, are both valid, provided the birth 
happen in less than six months from the 
date of the will, The ground on which tc 
first Case proceeds is, that a legacy is, in a 
manner, a@ succession to property; and as a 
foctus is capable to succeed in the case of 
inheritance, it is so likewise in the case of 
a legacy, that being analogous to inherit- 
ance, If, however, the legatec should re- 
ject the legacy, it is rejected accordingly, as 
& bequest bears also the sense of a endow- 
mont, which may be declined. It is different 
with inheritanee, as that is purely a succes- 
sion, and is not annulled by the rejection of 
the hoeir.—Gift, moreover, differs from be 


quest, it not being (like bequest) admitted 
in favour of a foctus; for gift is purely an 
endowment; and no person can endow & 


foctus with any thing. The ground, on the 
other hands, on which the second case pro- 
ceeds is, that the existence of the foetus is 
understood at the period of making the will ; 
and as tho legacy of things not yet in being 
(such as the frat a tree may hereafter 
yield) is valid, it follows that a legacy of @ 
thing actually existing is valid a fortiori. 

A female slave may be bequeathed with the 
exception of her proyeny.—lv a person be- 
queath a femalo slive, and except the off- 
spring of her womb, both the bequest and 


the oxception are valid. The bequest is 
valid, because the words “ female slave” 
do not include the offspring. As, however, 
in the bequest of a female slave, her off- 
spring is included dependently, were the 


bequest is absolute, it follows that where a 
slave is bequeathed with an exception of her 
offspring, such bequest is valid. The excep- 
tion also is valid; because as it is permitted 
to bequeath a foetus in the womb, it is also 
allowable to except it from a legacy ; for it 
is «rule that whatever is in itself capable of 
being the subject of a decd may also be 
excepted from that deed; and _ vice versa. 
Besides, tho acceptance of the legatee is 
suspended until the death of the testator ; 
andthe annulment of the declaration, pre- 
vious to the acceptance is valid, as in a 
case of sale for instance. 

A bequest is rescinded by the express de- 
claration of the testator; orby any act on 
his part implying his retractation—Upon 
the testator cither expressly rescinding his 
bequest (as if he were to say, ‘ I retract 
what I had bequeathed’’), or performing any 
act which argues his having rescinded it, 
retractation is established. It is established, 
in the former instance, evidently; and so 
likewise in the latter; for as acts are de- 
monstrative of the inclination as much as 
express words, they are consequently equi- 
valent thereto,—It is to be observed, that if 
the testator perform, upon the article he 
had bequeathed, any act which, when per- 
formed on the property of another, is the 
cause of terminating the right of the pro- 
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prietor (such as the slaughter of a goat, or 
the flaying, roasting, or boiling of it, the 
fabrication of a vessel from a pieco of cop- 
per, the grinding wheat into flour, or the 
fabrication of a sword from iron),—such act 
is aretractation of the bequest. If, also, he 
perform upon it any act creating an addi- 
tion to tho legacy, and this addition be so 
connected, that the legacy cannot be sepa- 
rately delivered (as where a person  be- 
queaths the flour of wheat, and afrerwards 
mixes it with oil,—or a piece of ground, and 
afterwards erects a building on it,—or un- 
dressed cotton, and afterwards dresses  it,-- 
or a picce of cloth, and afterwards lines or 
covers @ gown with it),—such act is a _ re- 
tractation of the bequest. It is otherwise 
with respect to plastering the wall of a be- 
queathed house, or undermining tho foun. 
action of it; for these fects do not indicate a 
retractation of the bequest, as they affect 
the legacy in its dependencies only. 

Or which extinguishes his property in the 
legacy.—EvrERY act or deed which occasions 
an extinction of the property of tho testator 
is a retractation from his bequest (as where 
for instance, 0 testator sells the article he 
had bequeathed, and afterwards purchases it, 
—or gives it tosome person, and afterwards 
retracts the gift),—and consequently, the 
legacy docs not go to the legatee after his 
[the testator’s] decease :—because a will can 
hold good only with respect to the testator’s 
property ; and thercfore, upon his property 
being extinguished, the bequest becomes 
null of course. (It is to be observed that 
the washing of a bequeathed garment is not 
a retractation from the bequest; on the con- 
trary, it is rather a confirmation of it, as it 
is a custom to wash garments before they are 
given to any person). 

The testator’s denying his bequest 18 nota 
retractation of it.—Ir a testator deny his 
bequest, and the legatee produce witnesses 
to provo it, there is in that case a difference 
of opinion among our doctors;—for  accord- 
ing to Mohammed _ this is not a retractation ; 
—whereas Aboo Yoosaf maintains that it is 
so, because retractation significs the testator 
negativing his bequest at the present timo; 
and as the denial is a negative applying 
both to the present and to the past, it there- 
fore amounts to a retractations a fortiori. 
The argument of Mohammed is, that the 
denial of a bequest significs the putting a 
Negative upon it with respect to the past, 
of which its being negatived with respect 
to the present is a consequence; and upon 
the bequest being proved, by witnesses, to 
exist at present, the enial is of no effect, 
Another argument is, thatas a retractation 
implies the former existence ofa will, and 
the present annihilation of it, and denial 
(on the other hand) disavows both the former 
and the present existence of it, there is 
therefore an evident difference between a 
retractation and a denial; whenco the latter 
ought not to be considered in the light of the 
former ;—and accordingly, denial not being 
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a retractation, if a husband deny _ his 
migiage, and the wifo bring witnesses to 
prove it, still a scparation docs not take 
place between them. 

Nor his declaring it unlawful or usurious. 
—Ir a testator declare the will ho has made 
in favour of a particular person to be unlaw- 
ful or usurious, this is not a retractation, 
because the specification of it under the 
description of jllegality or usury is a plain 
proof that the subject of the description 
(namely, the will) docs actually exist. The 
case would be different if he should declare 
the will to be null; for that is evidently a 
retractalon; becanse, as a thing which is 
null is non-existent, the description of null 
evinces that the thing so described no longer 
exists. [t is otherwise with the description 
of unlawful; for that indicates a continu- 
ance of tho existence, as illegality cannot 
apply to a nonenity, 

Or desiring the execution of it to be de- 
ferred.—Ir a testator should desire that the 
execution of his will be suspended for some 
time after his death, this is not a retracta- 
tion. If, on the contrary, he say “I depart 
frommy will” he is then held to have re- 
tracted it. 

A bequest to one person is annulled by a 
subsequent bequest of the samearticle to an- 
other.—IF a person say, “I will that a par- 
ticular slave, which I formerly bequcathed 
to Zeyd, be given as a legacy to Amroo,” in 
that case aretractation from tho first will is 
established, as the tenor of his speech evi- 
dently shows that it was not his intention 
they should both partake of the legacy. It 
is otherwise where a person first leaves a 
particular article to one man, and then 
leaves the same thing to another ;—as if he 
should say, “I will that this thing be given 
to Zoyd,” and afterwards make a bequest of 
the same thing in favour of Amroo ;—for 
in that caso retractation of the first will 
does not take place; the subject being 
capable of division, and the separate sen- 
tences bearing that construction. 

Unless that other be not than alive.—I¥F a 
person say, ‘the slave which I formerly left 
to Zeyd I now bequeath to Amroo,” and at 
that time Amroo be not alive, the first will, 
in favour of Zeyd, holds good for that was 
annulled only on account of the legacy hav- 
ing been completely devised to Amroo; and 
upon this no longer remaining in force, be- 
cause of Amroo’s death, the first will reverts, 
—If, on the contrary, Amroo be alive at the 
time of the bequest in his favour, and after- 
wards dic before the testator, the legacy (the 
slave) in that case passes to the heirs, both 
bequosts being void,—the first, because of 
the retractation,—and the last, because of 
the death of the legatee previous to that of 


the testator. 
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CONCERNING THE BEQUEST OF A THIRD OF 
THE ESTATE, 


Case ofa person begucathing two thirds of 
his property to two persons  respectirely.-— 
Ir a person bequeath a third of his property 
to one man, and athird to another, and the 
heirs refuse their consent to tho execution of 
both bequests, one third is in that case 
divided equally between the two legatecs ; 
for where the will exceeds a third of the 
estate, and the heirs refuse their consent to 
the execution of the whole, it is then re- 
stricted to one third, as has been already 
explained; andas, in tho present instance, 
the right of the both claimants is equally good 
and the third is capable of division, it is 
therefore divided equally between them. 

Orathird to one anda sixth to the other. 
—Ir a man bequeath a third of his property 
to one person and asixth to another, and the 
heirs refuse to confirm the whole, in that 
case one third of tho property is to be 
divided between the legatees in three equal 
lots, two to tho legatee of the third, and one 
to the legatee of the sixth; becauso the 
bequest does not hold good for any thing 
beyond one third; and as both the  legateos 
lay their claims on equally good ground, and 
it is impossiblo to discharge their demands 
(namely, a third and a sixth) with one third 
only, that is therefore shared between them 
in proportion to their respective claims, in 
the Same manner as is practised with cre- 
ditors, in discharging the debts of a person 
who dics insolvent. Were, moreover, the 
right of one legatee is to a sixth, and that of 
the other to a third: and as a third is twice 
the amount of a sixth, the third is therefore 
divided between the claimants in three 
shares, two shares going to the one, and one 
share to the other. 

Cases of Mohabat wills. (*A witt by 
way of Mohabat, on a deathbed, is the same 
in effect as a bequest of property, and is 
therefore exccuted to any amount not ex- 
ceeding athird of the testaor’s estate. (Mo- 
habat literally signifies a gift. In the lan- 
guage of the Law it means a fight interwoven 
in some compact or deed, as if a person should 
sell part of his property to another at an in- 
ferior value.) 

Ir a person, having two slaves, one esti- 
mated at thirty dirms, and the other at sixty, 
should on his deathbed will that tho slave 


*The whole passage within the crochets 
seems to be an interpolation of Molovees 
employed in the composition of the Persian 
version of the Henaya, as the translator has 
consulted various Arabic copies, without find- 
ing it in any of them. It may possibly have 
been inserted in some copies of the work in 
the manner of marginal illustrations, which 
induced the Molovees to give it a place in 
the text, 
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worth thirty dirms be sold to Zeyd for ton 
and that the othor worth sixty, be sold to 
Omar for twenty,—in that case Zeyd obtains 
« Mohabat of twenty dirms, and Omar a 
Mohabat of forty dirms; and this is what is 
denominated a will by Mohabat. But if the 
testator should not be possessed of any other 
property than these two slaves, and the heirs 
refuse to ratify the will, in that case the 
Mohabat is exccuted only in the proportion 
of a third. Now the whole of the property 
is nincty dirms, that being the aggregate 
value of the two slaves; one third of that 
therefore (being thirty dirm), is divided 
into three shares, two of which are given 
in Mohabat to Omar, and ono to Zeyd; that 
is, the slave worth sixty dirms is sold to 
Omar for forty, and the other, worth thirty, 
to Zeyd, for twenty. 

Tr a person, having two slaves one valued 
at thirty dirms, and the other at sixty, should 
on his deathbed emancipate both, such manu. 
mission ix in effect a bequest. If, therefore, 
the person in question leave no other pro- 
perty than these two slaves, and the heirs 
refuse their consent to the emancipation, it 
takes effect in the proportion of one third; 
that is to say, each of the slaves is rendered 
free in one third of his value, and must earn 
the freedom of the remaining two thirds by 
emancipatory labour. 

And bequests of specific sums of money.— 
Tr a person bequeath a particular number of 
dirms without specifying the relative pro- 
portion they bear to his estate,— such asa 
half, a third, a fourth, or tho — like,— it is 
valid, but is executed only to the extent of 
a third of his whole property, unless tho 
hairs be willing to confirm the whole. Thus 
if a person, having only ninety dirms, should 
bequeath thirty to Zeyd, and sixty to Omar, 
and the heirs refuse their assent to it, in that, 
case the sum of two _ legacies is reduced 
to thirty dirms, of which Zeyd receives ten 
and Omar twenty.) 

Case of @ person bequeathing the whole of 
his estate to one, and then a third of tt to 
another.-Ir a person first bequeath the 
whole of his estate to one man, and then a 
third of it to another,* and the heirs refuse 
their assent, in that caso one third of his 
estate is divided into four shares, of which 
three are given to the legatee of the whole 
and one to the Iegateo of the third. This 
is according to the two disciples. Haneefa 
alleges that the third of the estate must be 
divided equally between the two legatees ; 
for in his opinion, when a legacy is extended 
beyond a third, the excess is of no weight 
in the determination.. The argument of the 


two disciples is, that the testator has two 
objects in view; for first, he designs that 
* This supposes the testator, first, to say, 


‘I bequeath the whole of my property to 
Zeyd” (for instance), and again at some 
future time, “I bequeath a third of my 
property to Amroo,” 
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each of the legatees shall receive the whole 
of his legacy; and secondly, that @ supe- 
riority of the one over the other shall be 
maintained. Now tho attainment of the 
first of these objects is impossible, because 
of the right of the heirs, and is, indeed, in 
itself impracticable ; but as there is no bar 
to the full accomplishment of the second 
object, the superiority of the one over the 
other is preserved, in the same manner as in 
the cases of bequest by Mohabat, or emanci- 
pation, or, of legacies of a specific number 
of dirms. The argument of Haneefa is, 
that a will is null and void in whatever 
degree it may exceed a third of the estate, 
where the heirs refuse their assent ; and 
cannot on any sort of pretext be executed in 
that amount, as being repugnant to the ordi- 
nance of the Law in this particular. Since, 
therefore, the will is rendered null in tho 
excess above a third, one object of the tes- 
tator (namely, to establish a superiority) is 
also rendered null, as being comprehended 
init: in the same manner as a Mohabat is 
rendered null when interwoven in a contract 
or salo which is afterwards invalidated; as 
where, for instance, a person sells, by Moha- 
bat, a slave valued at thirty dirms for twenty, 
and the sale afterwards becomes void in con. 
sequence of the loss of the subject of it pre- 
vious to the delivery,—in which case the 
Mohabat also becomes void. It is otherwise 
in the cases of bequest by Mohabat or eman- 
cipation, or of legacies of a specific number 
of dirms; for there tho validity does not 
rest on the consent of the heirs; it being 
eventually possible that the bequests may be- 
come valid notwithstanding the heirs should 
refuse to ratify them, by the testator (for in- 
stance), after making the bequest, increasing 
his property to a degree that might render 
the amount of the bequest no more than 
equal to, or less than, one third of the whole. 
Since, therefor, in these cases, the bequest 
is not in itself null, but rather stands within 
the possibility of being valid, a regard must 
consequently be paid, in such instances, to 
the superiority of one of the parties. It is 
otherwise in the case here considered; for it 
is in this instance impossible that the will 
should bo valid, as has been already shown, 
It is also otherwise where a person bequeaths 
a particular slave, valued at one thousand 


dirms, to Zeyd, and another, valued at two 
thousand dirms, to Bicker, and has himself 


no other property than these slaves; for 
although, in this case, there be a possibility 
that the testator may so increase his pro- 
perty as to render the amount of the two 
slaves oqual to, or less than, a third of the 
whole, yet Bicker would receive a proportion 
according to the third, not according to the 
amount of the legacy (viz. two thousand 
dirms); because here the right of the lega- 
tees is connected with the substance of the 
slaves, on this ground, that if the slave 
should be destroyed, the will would be 
rendered void, notwithstanding the testator 
might have acquired other property. Hence 
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the apprehension before stated is of no weight 
in this instance, as the right of the legatee 
ix here connected with the very article with 
which the right of the heirs has a connexion. 
In the case, on the contrary, of a legacy of a 
specific number of dirms, if the property of 
the testator be destroyed, and he afterwards 
acquire more, the legacy would be valid, and 
executed by means of the newly acquired 
property ; whence it is plain that the right 
of the legatce, in the case of a legacy of a 
specific number of dirms, is not connected 
with the substance, and consequently is no 
annulled on account of its destruction. 

The bequest of ‘“‘a son’s portion of tnhe- 
ritance’” is void, but not the bequest of an 
equivalent to it.—Iy a person bequeath to 
another “his son’s portion of inheritance.’’* 
such bequest is null; whereas, if he bequeath 
“an EQUIVALENT to his son’s portion,” such 
bequest is valid; for the first is a bequest of 
what is the property of another, whereas 
the second is merely a bequost of something 
similar; and the semblance of a thing is 
different from the thing itself, notwith- 
standivg its rate be determined thereby 
Zifter is of opinion that a bequest of the 
former nature is likewise valid; because at 
the time of making it the portion belonged 
evidently to the testator. I reply to this, 
however, it is to be observed, that the legacy 
does not take place until after the death of 
tho testator, when the property does not be- 
long to him, and hence his bequest of his 
gon’s portion is a bequest of property not 
his own. 

A bequest of “a portion” of the estate is 
executed to the extent of the smallest portion 
inheritable from tt.—lF a person bequeath 
“a portion of his estate,” the legatee igs in 
that case entitled to the smallest portion 
allotted to any of the _ heirs,—provided, 
however, that such portion be not less than 
a sixth, for then a complete sixth must be 
given to him; and if it should exceed a 
sixth, in that case also a sixth is given to 
him: for he is in no wise to get more than a 
sixth. A case in which one of the inherit- 
able portions is less than a sixth is where, 
for instance, &® person bequeaths to another 
‘© portion of his estate,” and leaves heirs, 
at his death, a son and a_ wife;-—-in which 
case, although the share of the wife bo only 
an cighth, yet the legatee receives a sixth, 
and the remainder is then divided between 
the wife and son (the heirs) according to the 
ordinances of the Law. A case on the con- 
trary, in which all the inheritable portions 
exceed a sixth, is where, for instance, a 


* Tn this, and several subsequent examples, 
the effect depends entirely upon the terms in 
which the bequest is conceived, and which 
must therefore be particularly attended to, 
— Thus, in the present instance, the testator 
is suppoed to say, “L bequeath to sucH AN 
ONE my son’s portion of inheritance :” ahd 
so of the rest. 
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person makes a bequest in the terms here 
stated, and dics, leaving heirs a full brother 
and wife; in which case, although the 
smallest portion be a fourth, yet the legatec 
is only entitled to a sixth; and that being 
paid to him, the remainder jis then divided 
between the brother and wife, agreeably to 
the ordinances of the Law. This is accord- 
ing to Hancefa. Aboo Yoosaf and Moham.- 
med are of opinion that the legatee is entitled 
to the lowest share, whatever bo its amount, 
provided it do not exceed a third; but if it 
exceed a third, an exact third must bo given 
him, and not more, unless the heirs be con- 
senting thereto. The argument on which 
they ground this opinion is, that the word 
Sehm [portion], both in its literal and _ re- 
ceived sense, means a portion allotted to an 
heir ; and as the smallest share is a mattor 
of certainty, it is therefore adopted as the 
standard ; except where the smallest portion 
of inheritance cxcceds a third, in which caso 
the bequest is executed in the proportion of 
a third, as a legacy excccding a third is not 
valid, unless confirmed by the heirs. The 
argument of Haneefa is ; that Schm, accord- 
ing to the interpretation of the Law, means 
a sixth ; a legacy of a Schm having been left 
in the time of the prophet, who ordained 
that a sixth of the property of the testator 
should be given to the legatee. Jn its literal 
sense, moreover, it bears the same meaning, 
because Ayass, a man skilled in the Arabic 
language, who was Kazce of Bagdad, declared 
that Schm literally signified a sixth. Sinee, 
therefore, Schm, both in the practice of the 
LAW, and the literal signification, means a 
sixth, the legatees in cases of this kind is 
always entitled to it, and to no more.— 


(Several lawyers, however, remark, that 
although this was the received sense of 
Sehm in those days, yet in our time it 


means indefinitely, a portion, or part.) 

A bequest of “‘part of the estate’ unde- 
fined, may be construed to apply to any part. 
—IF a person bequeath “a part of his pro- 
perty” to another without specifying to what 
amount, the heirs are at liberty to give what- 
ever they please to the Iegatee ; for here the 
amount of the bequest is unknown; but as 
the uncertainty with respect to that is no 
bar to its validity, it is therefore valid; and 
such being the case, and the heirs being the 
represcntatives of the testator, it is eonse- 
quently at their discretion to fix the amount, 
in the same manner as the testator himself 
might do if he were living. 

Case of a person bequcathing first a sixth, 
and then a third, to the same person.—IF a 
person bequeath “a sixth of his property” 
to another, and afterwards, before the same 
or another company, bequeath “a third of 
his property” to that same person, in this 
case the legatee is entitled to a third of the 
testator’s estate, whether the heirs be con- 
senting or not, the sixth being included in 
the latter bequest of a third. 

Q:, first a third, and then a sixth, to the 
same person.—Ik a person bequeath “‘a third 
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of his property’? to another, and afterwards, 
eithor before the same or another company, 
bequeath “a sixth of his property” to the 
same person, in that case the legatee is 
entitled only to the sixth, (The proofs, in 
this instance, are drawn from the Arabic). 

A person bequeathing a third of any par- 
ticular property, if two-thirds of it to be lost 
and the remainder come within a third of the 
testator’s estate, the legutee is entitled to the 
whole of such remainder.—I¥ a person be- 
qucath to another “a third of his pres.’ 
amounting in all to three thousand, or ‘‘a 
third of his goats,” amounting in all to three, 
and afterwards two-thirds of the dirms or 
goats be lost or destroyed, so that only one- 
third remains, and the remaining third do 
not amount to a third of the whole of the 
testator’s property (he having been in pos- 
session of other things besides the dirms or 
goats), the legatce is entitled to the complete 
remaining third; that is, to a thousand 
dirms in the first case, and to one goat in 
the second. Ziffer maintains that the legatee 
is ontitled only to one third of what remains, 
—that is, in the first instance to one third of 
one thousand dirms, and in the second to the 
third of the value of the goat; because the 
heirs and the legatee having had __propor- 
tionate claims to the whole in an indefinite 
manner, are to participate in the loss accord- 
ing to the proportion of their claims ;—in 
the same manner as holds where the effects 
are of different kinds, such as a gown, a 
slave, and a house; for if ‘one of these 
three” be bequeathed to a particular person 
in an indefinite manner, and two of them be 
afterwards destroyed, the remaining one is 
divided between the heirs and the  legatee; 
and so likewise in the present instance, Our 
doctors, on the other hand, argue that it is 
possible completely to maintain the right of 
one of two partners (such as the legateo, in 
the present instance) in one of three articles, 
where they are all of the same class (whence 
it is that the holder of a partnership pro- 
perty may be compelled, if it be of a homo- 
geneous nature, to make a division of it 
among the partners; tho division, with re- 
spect to any unique and spccific article, being 
the right of each partner  respectively):— 
and as the bequest precedes the right of the 
heirs,* the right of the legatce is therefore 
completely maintained with respect to the 
thousand dijrms in question,— the case bcing 
in fact the same as where a person bequeaths 
another three dirms, two of which are  after- 
wards lost,—when the remaining dirm goes 
completely to the legatee, according to all 
our doctors. It is otherwise where the effect 
bequeathed are of different kinds; for there, 
after the loss or destruction of two of the 
articles, neither the complete right of the 
whole, nor the complete particular right of 


*The debts and bequests due from an 
estate are dischargod previous to the distri- 
bution of the portions of inheritance, 
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can be maintained by 


any one of the partios, 
moans of the remaining article; and therc- 
fore the division is not set aside in favour of 
the legatee on account of the priority of his 
claim; on the contrary, the remaining article 
is divided among the partics, according to 
the nature of their rospective claims. 

A bequest of “the third of” an article, 
part of which is afterwards destroyed, holds 
with respect toathird of the remainder .— 
Ira person bequeath to another “a, third of 
his clothing,” of which two thirds are after- 
wards destroyed, and the remaining third 
exceed in value a third of the whole pro- 
perty of the testator, the legatce is in that 
case entitled to only one third of tho vest- 
ments that remain. Lawyers, however, have 
observed that this is only where the vest- 
ments are of different kinds; for otherwise 
they are considered in the same light as 
dirms;—and so likewise of all articles of 
weight, or measuroment of capacity, a8 it is 
possible, in those also, to maintain complete 
the right of particular partners to particular 
portions, whenee it is that a division of 
such among partners may be compelled. 

Ir a person bequeath to another “the third 
of his three slaves,” and two of them after- 
wards dic, the legatec is entitled only toa 
third of the value of the remaining slave 5 
and the same rule also holds with respoct 
to different houses. Some say that this 1s 
according to Hancefa only ; and others, that 
it is the opinion of all our doctors. The 
compiler of the Hedaya remarks that it is 
npproved, proceeding upon the general rulc 
before stated, that, ‘in all articles which 
admit of the rights of the partners _ being 
united in them, it is practicable to unite the 
right of the Iegatec.” ae 

A legacy of money must be paid in full 
with the property, in hand, although all the 
rest of the estate should be expended in debits. 
—IF a person whos estate consists, partly of 
ready money, and_ partly of debts due to 
him from others, bequeath to another one 
thousand dirms, and that sum exceed not a 
third of the existent property, itis paid to 
the Icgatee without any deduction. If, on 
the contrary, it excced a third of tho ready 
property, he is only to receive 4 third of the 
amount in hand; and afterwards a third 
must be paid him, of whatever sums my 
occasionally be recovered by the heirs, until 
in this manner the amount of the legacy be 
completcly dischraged. The reason of = this 
is that the legatee is (as it were) a partner 
with the heirs; and therefore, if his elaim 
in particular were discharge with the ready 
property (by its being applied to the payment 
of the whole of his legacy), an injury would 
be oceasioned to the right of the heirs, as 
ready money is allowed to be preferable to 
money that is due. 

A legacy left totwo persons, one of them 
being at the time dead, goes entire to the 
living legatee.—I¥ « person leave a third of 
his property, “‘to ZkYD and Omar,” and 


| 


Omar be at that time dead, the whole of the | 
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third is given to Zoyd, whether the testator, 
at the time of making the will, have been 
acquainted with the death of Omar or not; 
for as a defunct is not capable of becoming 
alegatec, ho therefore cannot prevent a 
living person from being so;—in the samo 
manner as whero, for mstance, & person W- 
queaths something “to Zeyp and to a WALL.” 
According to one tradition from Aboo Yoosaf 
it is said, that if the testator were not 
nequainted with the death of Omar, Zeyd is 
then entitled only to one half of the third; 
for on such a supposition the will in favour 
of Omar was validin the opinion of the tes- 
tator; which sufficiently indicates his will 
Yand intention to have been that Zeyd should 
receive only one half of the third. But it, 
on the other hand, he was acquainted with 
the circumstance of QOmar’s” death it is 
evident that he intended that Zeyd should 


receive the whole, as a will in favour of a 
dead man is vain and useless. 
A legacy being bequeathed to two persons 


indefinitely, if one of them die, @ motely of tt 
only goes to the other.—Iy a person will that 
one third of his property “be divided, as a 
legacy, between Zryv and Omar,” and 
Omar be at that time dead, Zeyd is entitled 
to only one half of the third; for the words 
used hy the testator elearly denote his inten- 
tion that cach should have an half; but 
Omar being at that time dead, the will with 
respect to him is void. 

A bequest made by a poor man is of force 
ifhe afterwards become rich.—I!F a person 
who is poor bequeath to another “the third 
of his property,” and afterwards bocome 
rich, the legatee is in that caso entitled to a 
third of his estate, to whatever amount; for 
the bequest docs not take effect until after 
the death of the testator, and therefore the 
condition of its validity is, his being pos- 
sessed of property at the time of his decease. 
Tho LAW is also the same in case the testator, 
being rich at the time of making the will, 
should afterwards become poor, and again 
acquire wealth. 

A bequest of any article, 
the possession or disposal of the testator as 
his decease, ts null.—Ir a person bequeath 
“a third of his Goats” to another, and it 
happen cither that he has no goats, or that 
such as he had were destroyed before his 
death, the bequest is null;for the conditioin 
or its validity is, the testator being possessed 
of the property at the time of his decease, 
which is not here the case. If, on the con- 
trary, having no goats at the time of making 
the will, he should afterwards acquire goats, 
go as to leave some at his death, one thirds of 
them goes as a legacy to Zeyd (according to 
the HKawayet Sahech); for here the condi- 
tion of validity (namely, that the testato 
die possessed of the property) exists. 

Unless it was referred to his property, 1 
which case it must be discharged by @ pay 
ment of the value.—le a person bequeath ‘“‘ 
goat of his property” to Zeyd, and after 
wards die without leaving any goats, tbh 


not existing in 
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rice of a goat must in that case be paid to 
Zeyd; for the testator’s expression ‘‘a GOAT 
of his property’ denotes his intention -to 
bequeath the worth of the animal. If, on 
the contrary, he neither bequeath “a goat 
gf his property,’ nor “one of his goats,” 
but simply “a goat” (to Zoyd), without any 
relation to his property or herd of goats, in 
that case there is a difference of opinion, 
some saying that the bequest is not valid, as 
the absolute expression of the testator de- 
notes his intention to have been a legacy of 
the anjinmal itself, of which he had none,— 
whilst others maintain it to he valid, for this 
reason, that the testator having specified a 
goat, of which he had none, must bo sup- 
posed to havo intended the worth of it. Tf, 
on the other hand, the words of tho testator 
were, “I bequeath one of my goats,’ in 
that case the bequest is evidently invalid; 
because the relation to his herd of goats 
determines the legacy to have been restricted 
to the animal itself. (A variety of cases of 
this nature occur, and are determined on the 
principle now stated.) 


Distribution of a bequest made indefinitely 


to three different descriptions of persons.— 
Ir a person bequeath “a third of his pro- 
perty to his Am-WALIDSs, to the distressed, 
and) to beggars,” and tho Am - Walids 
amount to three in) wWl,—in that casc, accord- 
ing to the two Elders, third of his property 
is, after his death, divided into five shares, 
of which three are given cqually among the 
Am-Walids, one to the distressed, and one 
to beggars. Mohammed, on the contrary, 
says that it is to be divided into seven 
shares, of which three are distributed in 
equal portions among the Am-\Walids, two 
given to the distressed, and two to beggars. 
Or, to an individual, and a particular 
class of people.—1F a person bequeath ‘“‘a 
third of his property to a certain person and 
to tho distressed,” in that case, according to 
the two Elders, the thrid is divided into two 
equal parts, one of which is given to the 
person named, and the other to the dis- 
tressed ; whereas Mahommed maintains, that 
it must be divided into three shares, once to 
be given to the said person, and two to the 
distressed. 
Or toa particular class of people alone.— 
Ir a person bequeath “a third of his pro- 
perty to the ditressed,” the two Elders aro 
of opinion that the executor may in that 
case give the whole of the thira to ono dis- 
tressed person; whereas Mohammed holds 
that it cannot be given to fewer than two. 
Case of a third person being admitted , by 
the testator, to a participation with two other 
legaters.—Ie & person bequeath one hun. 
dred dirms to Zeyd, and one hundred to 
Amroo, and afterwards declare Bicker to be 
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“The arguments are here omitted, as (in 
-this and some following instonces) they turn 
on certain peculiaritics in the grammar of 
the Arabic language. 
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a participator with thom, by saying, “TI 
have made three Bicker a sharor with Zeyd 
and Omar,” Bicker is in that case entitled 
to a third of each of their portions, in order 
that he may be put on an equality, as tho 
words of the testator evidently imply that 
intention, for tho term used by him [Shirkot] 
literally means equality which it is here 
possible to preserve, and there is no imprac- 
ticability in the execution of the bequest. It 
is otherwise, where the portions of tho leg- 
tees are unequal, as if the legacy of Zeyd 
were four hundred dirms and that of Omar 
two hundred, and Bicker were declared 
by tho testator to bo a sharer with them ; 
for in that case the establishment of an 
equality is impracticable, and therefore 
Bicker is ontitled to receive @ moicty of each 
of their shares, that they may be brought as 
nearly on an equality as possible. 

An acknowledgment of debt, upon a death. 
bed. is efficient to the extent of a third of the 
estate.- Lit a person, on his dcath-bed, say be 
his heirs, “I am indebted to Zeyd, and you 
must credit what he says,” in that case the 
claim of Zeyed, to any amount not excecding 
authird of the cstate, must bo admiticd, 
although the heirs should falsify it. ‘This 
proceeds on a favourable construction. Ana. 
logy would suggest that the declaration 
of Zeyd is not to be credited; for although 
an acknowledgment concerning a thing un- 
defined be approved, still its effect depends 
upon the ascertainment of it; and as that 
cannot be had, beeause of the death of the 
ackuowledger, it would follow that the 
declaration of Zceyd is of no weight. The 
reason, however, for a more favourable con- 
struction, in this particular, is, that the 
object of the acknowledger is cvidently to 
give Zeyd a preference over his heirs; and 
it being possible to execute his design in the 
way of a bequest, and men being (morcovcr) 
desirous of discharging themselves of obli- 
gations where they may know of the debt 
itsclf, but are uncertain as to the amount 
(as having forgotten it), the ucknowlcdg- 
ment is therefore considered cquivalent to a 
bequest of which the amount is left to tho 
deterination of the legatec,—whence tho 
matter is regarded in the same light as if 
the acknowledger had said to his heirs, “if 
Zeyd come and claim any thing from you on 
my behalf, pay him the same, to whatever 
amount,’-—which declaration would be re- 
cognized and complied with, to the amount 
of one third of the estate; and the acknow- 
ledgment being thus equivalent to a bequest, 
the declaralon of Zeyd must be credited tv 
the amount of one third of the acknow- 
ledger’s estate, and no more. If, therefore, 
besides the acknowledgment in question, the 
dying person had made various bequests in 
favour of others, one third of his estate 
must be set apart for the legatees, and two 
thirds for the heirs, when both parties must 
be required “to verify the declaration of 
Zeyd to such extent as they may think 
proper.” Now, if both parties acknowledge 


Book LIM. --Crar. IL] 


re ree 


that there is something owing tu Zeyd, it is 
evident that there rests a debt upon the 
estate affecting tho shares of each respec- 
tively; and accordingly, a deduction is 
made from the legatees, to the amount of 
one third of what they acknowledge to be 
owing to Zeyd, and from the heirs, to the 
amount of two thirds of what they have so 
acknowledged, in order tat the acknow- 
lodgment of each party may be carried into 
exccution in proportion to his right in the 
whole estate. If Zeyd should claim still 
moro than what falls to him in virtue of 
this acknowledgment of the parties, cach 
party [the heirs and lIegatecs] must be 
respectively required to make oath, to the 
best of their knowledge, or, in other words 
to this effect, that “they do not know of 
any more being due to Zeyd;’’—for thoy 
cannot be required to swear positively, as 
their oath regards a matter between the 


claimant and tho acknowledger merely, and 
in which they are not principals, 
A joint bequest toan heir and a stranger 


is executed in favour of the latter only, to 
the extent of one half.— lv a person bequeath 
any article jointly to one of his heirs and a 
stranger, in this case the bequest in favour 
of the heir is not admitted, and a moicty 
only of the legacy is given to the stranger ; 
because, as an heir possesscs the capacity of 
being a legatec,* ho therefore obstructs the 
stranger in the title which he would other- 
wise have to the complete legacy. It is not 
so where a legacy is left between one person 
living and another dead, for here the whole 
goes to tho living lIegatce, since as a dead 
person is incapable of succeeding to a 
bequest, there is uo obstruction in this 
instance. 

And so likewise a joint bequest to the 
murderer of the testator and a_ stranger.— 
Iv a person make a will jointly in favour of 
his murderer and a stranger, in that case 
the murderer is not entitled to any thing 
and the stranger reccives only a moiety of 
the legacy, for the reason assigned in the 
foregoing case, to wit, that tho murderer 
(like an heir) possesses the capacity of being 
«w legatco, and therefore obstructs the 
stranger’s title to the whole, as there stated, 
It is otherwise where a person, on his death- 
bed, makes a declaration of any specific 
thing or sum duo by him to one of his heirs 
and a stranger jointly ; for thero tho  declara- 
tion is invalid as woll with respect to the 
stranger as the heir. The reason of this 
distinction is, that a will or bequest is an 
indication of endowment; and as, by it, a 
joint concern is established between the two 
logatoos, the bequest is therefore valid with 


*'Tho incapacity of an heir to succeed to 
wv legacy does not arise from any natural or 
original defect in him, but is occasioned 
solely by the ordinance of the Law in this 
particular, which suspends it upon the 
consent of his co-heirs. 
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rospect to him, of the two, who is not under 
# legal incapacity, namely, tho stranger ;— 
whereas a declaration or acknowledgment 
is an annunciation of the right of the parties 
in whose favour it is made, referred to a past 
time, under the description of joint concern, 
a thing which cannot be established ; for the 
establishment of it with respect to the 
stranger only, independent of the descrip- 
tion of joint concern, is contrary to the 
tenor of the dying person’s declaration ; 
and the establishment of it (on the other 
hand) in the manner of joint concern, occa- 
sions the establishmont of a declaralon in 
favour of an heir, upon a deathbed, which 
is unlawful. 

Any accident occasinoing uncertainty with 
respect to the legateesannuls the will—I a 
person bequeath three garments of different 
prices, leaving the best to Zeyd, the next in 
value to Omar, and the worst to Bicker, and 
one of these garments be afterwards lost 
without its being known which of them it 
was, and the heirs of the tostator declare, to 
each legatce in particular, that “his share is 
lost,’ the bequest is null in toto, as it is in 
this case uncertain who aro the logatecs, and 
such uncertainty occasions an annulment of 
the will, since the Kazce cannot pass 
decree concerning a thing unknown. If, on 
the contrary, the heirs make over the two 
remaining garments to the legatees, the 
bequest is not null, but still continues in 
force, and those two garments are divided 
among them, by two thirds of the best being 
given to Zeyd, two thirds of the worst to 
Bicker, and the remaining third of each to 
Omar. 

Bequest of an aparlment in a partnership 
house.—1f Zoyd bequeath to Omar a specific 
apartment of a houso held in partnership 
between him and Bicker, it is requisite that 
a partition be made of the house; and _ then, 
if the apartment so bequeathed should fall 
within the share of Zeyd, it must be — given 
to Omar as his legacy, according to the two 
Elders: whereas, according to Mohammed, 
he is entitled only to one half of it. If, on 
the other hand, the apartment so bequeathed 
should not fall within the share of Zeyd, 
then, according to the two Elders, a number 
of cubits equal to the size of the bequeathed 
apartment must be given to Omar from _ the 
share of Zoyd, whoreas, according to Moham.- 
med, ho is entitled only to half that number. 
The argument of Mohammed is that in this 
case the testator has bequeathed partly _ his 
own property, and partly the property of 
another, inasmuch as the house was shared 
equally between him and Bicker in all its 
parts. Tho bequest, therefore, takes effect 
with respect to the former, but remaius 
suspended with respect to the latter ; and if, 
upon tho partition (which is a species of 
exchange), the apartment fall within the 
share of Zcyd, still that part of the bequest 
which had remained suspended does not take 
effect, any more than where a person be- 
queaths to another some article which does 
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not belong to him, and afterwards purchases 
that article. Where, moreover, upon a parti- 
tion of the house, the apartment in question 
falls to the share of the testator, his bequest 
takes effect with respect to the actual legacy, 
namely, an half of the apartment; whercas 
if, on the contrary, it falls to the lot of 
Bicker, Amroo (the legatee) is to receive from 
the share of Zeyd, a number of yards cqui- 
valent to half the apartment; because, upon 
the actual legacy failing the bequest must be 
executed by means of the — consideration 
received inexchange for it; in the samo 
manner as where a person bequeaths a slave 
who is afterwards killed ;in which case the 
legacy must be executed from the compensa- 
tion received for his blood (contrary to 
where the slave is sold; for in this case the 
bequest has no connexion with the price 
received, but is completely annulled by the 
sale; whereas a bequest is not annulled by a 
partition, as that is also a species of separa- 
tion of property).--The argument of the two 
Elders is, that the testator has certainly 
meant to bequeath an article in which his 
property may be firmly and solidly estab- 
lished by means of partition ; for his apparent 
object is to bequeath an article which in 
every respect may be productive of use; and 
that can be accomplished only by partition, 
as the use of a thing of which the property 
is shared in common with another is defec- 
tive.—Where, therefore, the apartment _ be- 
queatbed, upon a partition being made, falls 
to the share of Zeyd, and his property in it 
is firmly established in toto, his bequest of it 
takes complete effect. With respect to what 
is urged by Mohammed, that “‘partition is a 
sort of exchange,” it may be replied that the 
quality of exchange, in partition, is merely 
secondary, the original design of partition 
being, that each may enjoy the complete use 
of his own share (whence it is that the 
partios may be compelled to a partition of 
it); according to which original design the 
apartment may be said to have been in the 
possession of Zeyd from the beginning. 
Where, on the other hand, it falls to the 
share of Bicker, in that case the bequset of 
Zeyd takes effect from the share allotted to 
him, to the quantity of cubits of the whole 
apartment; because that quantity is the 
consideration for the apartment, as hag 
been already stated :—or, because the be. 
quest must be thus construed, that the 
testator, by the apartment, merely meant 
asum of measurement equivalent thereto, 
in order that his design may be answered 
as for as the nature of the case admits: * 
—or else, because the testator may have 
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* An objection and reply are here stated, 
which the translator préfers inserting in a 
note in order to avoid an interruption of the 
context. 

“Opsection.—If such be the testator’s 
meaning, why is the particular apartment 
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meant that the apartment should go to 
Omar, provided it fell to his share upon 
a& partition, or otherwise a sum of ireasure- 
ment equivalent to it;—this case being 
analogous to that of «a man suspending 
the freedom of a child born of his female 
slave, and the divorce of his wife, upon the 
circumstance of his female slave bearing the 
child (by saying, “upon my fomale slave 
being delivered of her first-born child, such 
child is free and my wife divorced”) ; which 
is construed to mean any child, tv produce 
the divorce, and a living child to produce 
the emancipation.—} It is to be observed 
that where the apartment does not fall to 
tho share of Zeyd, if the extent of the 
whole house be ono hundred cubits, and 
that of the apartment ten, Mahommed in 
that case is of opinion that the share of 
Zeyd is to be divided into ten parts, of 
which nine must be given to the heirs, 
and one to Omar ;—whereas the two Elders, 
hold that the share of Zeyd is to he divided 
into five parts, of which one must be given 
to Omar, and fonr to the testator’s heirs. 
(With respect to what is mentioned in the 
Hedaya, that Jaccording to the two Elders] 
“the share of the testator is divided into 
eleven parts, of which two are given to 
Omar and nine to the heirs,”’it is a mistake, 
for this mode of division obtains only in 
cases of declaration or acknowledgment.) It 
is here proper to remark that if a acknow- 
Jedgment be made under the same circum. 
stances as are here stated, ax if Zeyd should 
declare an apartment of the extont of ten 
cubits, in a house of one hundred cubits, 
which he possessed in common with another 
to be the property of Omar, some say that in 
this case also a difference of opinion obtains 
between the two Elders and Mohammed; 
whilst others maintain that there is no 
difference of doctrine in this point, Moham- 
med also holding (in common with the two 
Elders) that in case the said apartment fall 
to the share of Zeyd, it goes complete to the 
acknowledgee [the person in whose favour 
the acknowledgment is made], or otherwise, 
that the share of the acknowledger is divided 
into eleven parts, of which two are given to 
the acknowledgee and nine to the acknow- 
ledger. The reason of this last adjustment 
is that the acknowledger hore makes his 
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given to Omar when it falls to the share of 
Zeyd?”’ 

“Reety.—The apartment in question is 
made the legacy, where it falls to the share 
of Zeyd, for this reason, that in thus settling 
the mattor a regard is paid to the two chief 
distinguishing circumstances of the case, 
namely, the quantity or sum [of the thing 
bequeathed], and the investiture [of the 
legatee] with the actual apartment :— and 
as, where the apartment falls to the lot of 
Bicker, it is impossible to pay attention to 
both circumstances, it accordingly in that 
case suffices to pay attention to the first.” 
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acknowledgment to this purpose; ‘* the 
house which, exclusive of that apartment, 
measures ninety cubits, is the joint property 
of me and my partner,—of which forty-five 
appertain to me;’’ and the acknowledgee 
claims ten cubits from the fifty which fall to 
the share of the acknowledger. The fifty 
cubits therefore, which constitute a moiety of 
the house, are divided between the acknow- 
ledger and acknowledgce in this way, that 
the acknowledgee takes in the proportion of 
ten cubits, and the acknwledger in the pro- 
portion of forty-five, and accordingly that 
moiety of the house is disposed of .n eleven 
shares, It is otherwise with respect to a 
bequest, as beforo stated; for there this 
mode of division cannot obtain, as the 
testator, in making hequest, cannot bo 
supposed to have said “the house, except 
such an apartment, is in common between 
mo and my partner,” since if he were to 
speak thus his bequest would be null, as the 


bequest of another’s property is not ap- 
proved, Mohammed (further remarks that 
the difference between a bequest and an 


acknowledgment is this, that an acknow- 
ledgment affecting the property of anothor 
js approved (insomuch that if a person wcro 
to declare that “such a thing, held by Zeyd, 
is the property of Amroo,” and this person 
should at any time thereafter become pro- 
prietor of that thing, he is directed to 
deliver it up to Amroo), whereas a bequest 
of the property of another is utterly null 
and void, insomuch that if a person bequeath 
any thing belonging to another, and after- 
wards become proprietor of that thing, and 
die, still the boquest is of no effect.* 


* There being here a considerable devia- 
tion from the original text, and also some 
confusion in the subject (owing to the quan- 
tity of extraneous matter introduced by the 
Persian commentators, the translator thinks 
it his duty to give the whole passage lite- 
rally; fromt p. 682 to* p. 683,as stated in the 
Arabic copy.—‘' here the apartment falls 
to the other partner, not tho testator, the 
house measuring one hundred cubits, and 
the apartment ton cubits,{the tostator’s share 
is divided into ten lots, nine for tho heirs, 
and one for the legatee.—This is according 
to Mohammed; for the suposes the legatce 
to multiply a moiety of the apartment by 
five (the number of cubits it measures), and 
the heirs the half of the remainder of the 
house by forty-five ; and thus the whole will 
compose five lots [of ten cubits], which 
makes ten [lots of five cubits].—But accord. 
ing to the two [Elders] it is divided into 
eleven lots ; because they suppose the legatee 
to multiply by ten, and the heirs by forty- 
five; and thus the whole composes eleven 
lots two for the legatee, and nine for the 
heirs,—If declaration [acknowledgment] be 
put in the place of bequest, it is said there is 
a difference of opinion:—but it is also said 
that there is no difference on the part of 


The validity of a bequest of money belong- 
ing to another rests upon the proprietor’s 
fonsent.—IF a person bequeath a thousand 
dirms that belong to another, the execution 
of the bequest rests entirely on the consent 
of the proprietor, and itis optional in himeto 
confirm it, or not, as he pleases. If he, 
therefore, after the death of the testator, 
give his consent, the bequest is valid, and 
the money paid to the legatee accordingly. 
This consent, however, is purely voluntary 
and gratuitous ; whence if, after having 
signified it, the person refuse to pay the 
money, it is lawful. 

An heir, after partition of the estate, ac- 
knowledging a bequest in favour of another 
must pay the acknowledged legatee his pro- 
portion of such bequest.—Ir two sons make 
a partition of their father’s estate, and one 
of them then declare that ‘‘his father had 
bequeathed a third of his property to Zeyd,”’ 
he [the declarer] must in that case make 
over a third of his portion to Zeyd. This 
proceeds upon a favourable construction. 
Mohammed, on the contrary, maintains that 
the declarer is to make over an_ half of his 
portion to Zeyd (and such is what analogy 
would suggest) because when this son made 
the declaration that Zeyd was entitled to a 
third, he then in fact declared Zeyd to be 
entitled to as much as himself, whence it is 
requisite that he make over a moiety of his 
portion to him, in order that both may be 
placed on an equality. The reason, how- 
ever, for a more favourable construction in 
this particuar is, that the son has here made 
a declaration, in favour of Zeyd, of one 
third, affecting the whole estate indefinitely; 
and as the whole estate has gone in two por- 
tions, each falling to eachson respectively, it 
follows that the son has made his declaration 
in favour of Zeyd with respect only to a 
third of his own portion. 

Bequest of a female slave who (previous to 
the partition of the estate) produces a child. 
—Ira person bequeath a particular female 
slave to Zoyd, and after his death the said 
slave bring forth a child, the legatee is in 
that case entitled to both the mother and 
child, provided, however, that their added 
value do not exceed a third of the estate, for 
then Zoyd is to receive the female slave, as 
far as a third of the ostate, and if her value 
Mohammed,—the only difference, according 
to him, being that an acknowledgment 
affecting the property of another is valid,— 
insomuch that he who makes an acknow- 
ledgment concerning property possessed by 
another in favour of a different person, and 
afterwards obtains possession of the same, 
must be directed to give it up to the ackno- 
ledge ;—whereas a bequest affectng the 
property of another is null; insomuch that 
if the testator should by any means after- 
wards became possessed of that property, 
and then die, still his bequest does not pass” 
[is of no effect], 
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be short of the third, the residue must be made 
up to him from the value of the child. This 
is according to Hencefa. The two disciples, 
on the contrary, maintain that in this caso 
the legatee is to reccive to the amount of a 
third of the property from both the mother 
and child, in proportion to their respective 
values, Thus if the value of the mother be 
three hundred dirms, that of the child the 
same, and the other cffects amount to six 
hundred dirms, the whole forms an estate of 
one thousand two hundred dirms, of which 
a third is four hundred. Now Hancefa holds 
that in this case the female slave must be 
made over to the legatee in payment of three 
hundred dirms, and he also reccives one 
hundred deducted from the value of the 
child ;— whereas the two disciples maintain 
that he is entitled to a deduction of two thirds 
from the value of each. The argument of the 
two disciples is, that the child is virtually 
included in the bequest, from its being (as it 
were) a dependent on the original subject of 
it, and that, therefore the bequest must be 
executed proportionally from both, without 
preference or distinction.— The argument of 
Haneefa is, that the mother is the original 
subject of the bequest, and the child only 
a dependent; and the dcepondont cannot 
obstruct the original, If, moreover, the be- 
quest were cxecuted equally from both, it 
induces this consequence, that a part of the 
legacy is split off from the original subject, 
which is unlawful. All that is here advanced 
proceeds on a supposition of the birth of the 
child happening prior to the partition, and 
the acceptance of the legatce; for if it should 
take place afterwards, the child incontestibly 
belongs to him, as being the offspring of his 
property ; for his right in the slave was 
fully and completcly established by the par. 
tition. 


Section. 
Of the Period of Making Wills. 


Gratuitous acts, of immediate operation, 
if executed upon a death bed, take effect to 
the extent of one third of the peroperty only.— 
It is to be observed, as a general rule, that 
where a person performs, with his property, 
any gratuitous deed, of immediate opera. 
tion (that is, not restricted to his death), if 
he be in health at the time, such deed is 
valid to the extent of all his property—or, 
if he be sick,* it takes effect to the extent of 
one third of his property; and where a 
person performs such decd, with his pro- 
perty, restricted to the circumstanco of his 
decease, it takes effect to the extent of a 
third of his property, whether, at the time, 


* Arab. Mareez.— This term (as has been 


already observed) literally means sick. In 
the language of the Law, however, it is 
always used to signify a dying person,— that 
is, ‘‘sick of a mortal illness ;*"? and in that 
sense it is invariably to be understood 
throughout this book. 


he bo sick or in health, If, on the contrary, 
a person makes an acknowledgment of debt, 
such acknowldegment is of effect to the 
whole extent of his property, notwithstand. 
ing it be made during sickness, as this is not 
a gratuitous decd. Still, however, a decla- 
ration of this nature, made in health, pre- 
cedes a declaration of the same nature mado 
in sickness. It is also to be remarked, that 
a sickness of which a person afterwards re- 
covers is considered, in Law, as health.* 

An acknowledgment ona death bed is valid 
in favour of a person who afterwards be- 
comes an heir ; but not a bequest or gift.— 
Tr a sick person make an acknowledgment 
of debt in favour of a strange woman, or 
make a bequest in her favour, or bestow a 
gift upon her, and afterwards marry her 
and then die, the acknowledgment is valid; 
but the bequest or gift is void; for the nul- 
lity of an acknowledgment in favour of an 
heir depends on the person having been an 
heir at the time of making it, whereas the 
nullity of a bequest in favour of an heir 
depends on the lJegatee being so at the time 
of the testator’s death, as has been already 
explained ; and as the woman was not an 
heir at the time of the acknowledgment, but 
had become so [by marriage] at the time of 
the testator’s death, the acknowledgment is 
thercfore valid, but the bequest is void; and 
so likewise the gift, it being subject to the 
game rule as the bequest, 

Neither is an acknowledgment 80 made 
valid, if the principle of inheritance had 
existed in the persun previous to the deed.— 
Tr a sick person make an acknowledgmont 
of debt due by him to his son, or make a 
bequest in his favour or bestow a gift upon 
him, at a time when the son was a Christian, 
and he [the son] afterwards, previous to his 
father’s death, become a Mussulman, all 
those deeds of acknowledgment, gift, or be- 
quest, are void: the bequest and the gift, 
because of the son being an heir at the death 
of his father, as above oxplained; and the 
acknowledgment, because, although the son, 
on account of the bar (namely difference of 
religion), was not an  heirat the time of 
making it, still the cause of inheritance 
(uamely consanguinity) did then exist, which 
throws an imputation on the father, as it 
cngenders a suspicion that he may have 
made a false declaration, in order, to secure 
the descent of part of his fortune to his son. 
It is different inthe case of marriage, as 
above stated; far there the cause of inhe- 
ritance (namely, marriage), occurred poste. 
rior to the acknowledgment, and had no 
existence prvious theret»; for supposing 
the marriage to have existed at tho period of 
making the acknowledgment, and that the 
wife, being then a Christian, should aftor. 


* This passage has no place in the Arabio 
copy It has been introduced in_ the Per. 
sian version as a premiss necessary to the 
completely understandng of what follows 
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wards, before the husband’s death, become 


a Mussulman, in that case it (the acknow- » 


ledgment) would not be valid. 

Such acknowledgment, gift or bequest, in 
favour of a son, being a slave, who afterwards 
becomes free previous to the father’s decease, 
as nevertheless void.—I¥ a sick person make 
an acknowledgment of debt due by him to 
his son, who is an absolute slave or Moka- 
tib,— or bestows gift upon him, or make a 
bequest in his favour, and the son should 
afterwards, before the death of his father, 
obtain his liberty, in that case nono of these 
deeds are valid, because of the reasons ex- 
plained in the preceding example. It is 
related, in the Mabsoot, under the head of 
Acknowledgments, that ‘‘the acknowledg- 
ment of a sick person in favour of his son 
who is a slavo is valid, provided the slave be 
not in debt; for in that case the acknow- 
ledgment is, in effect, in favour of the 
master, who is a stranger ; and an acknow- 
ledgment in favour of a stranger is valid;— 
whereas, if the slave were involved in debt, 
his father’s acknowledgment in his favour 
would not be valid, as in such case it could 
not be construcd to be in favour of the 
master, since an indebted slave is the pro- 
prietor of his own acquisitions.‘‘“—The be- 
quest is, however, invalid, because to estab- 
lish it regard must be paid to the time of 
the testator’s death, and the son is at that 
time an heir, as being thon free. With re- 
spect, indeed, to the gift, it is said to be 
valid,* provided the slave be not indebted ; 
because a gift is an immediate transfer and 
investiture ; and as the son is at that period 
a slave, the gift is in effect in favour of the 
master, but if he be involved in debt tho 
gift is invalid, as in that case he is master of 
his own acquisitions, and a gift is considered 


as such. According to the more commonly 
received authorities, however, the gift is 
void on either supposition; for as a gift 


during a mortal illness is equivalent to a 
bequest, it is therefore invalid, in the samo 
manner as a bequest would be which was 
made in favour of the same person. 

Rule for ascertaining a deathbed illness.— 
PaRaLyTic, gouty, or consumptive persons, 
where their disorder has continued for a 
length of time, and they are in no immediate 
danger of death, do not fall under the do- 
seription of sick [Marcez], whence deeds of 
gift, executed by such, take effect to the 
extent of their whole property ; because, 
when a long time has elapsed, tho patient 
has become familiarized to his disease, which 
is not then aceounted as sickness, (The 
length of time requisite, by its lapse, to do 
away the idea of sickness in those cases is 
determined at one year; and if aftor that 
time the invalid should become bedridden, 
he is then accounted as one recently sick.) 
If, therefore, any of the sick persons thus 
described make a gift in the beginning of 
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* Probably meaning ‘“‘jin the Mabsoot.”’ 
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their illness, or after they aro bedridden, 
such gift takes effect from the third of their 
property, because at such a time there ig 
apprehension of death (whence medicine is 
then administered to them), and therefore 
a disorder is then considered ag a deatifbed 
illness, 
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CHAPTER III. 


OF EMANCIPATION UPON A DEATHBED ; AND 
OF WILLS RELATIVE TO EMANCIPATION, 


Emancipation, gift, and acts of Mohabat, 
on a deathbed, take effect to the extent of a 
third of the property.—lr a person, on_ hig 
deathbed, emancipate a slave, or give @ por- 
tion of his property to another, or make a 
Mohabat,* in purchase or salo, by buying an 
article at an over-value, or selling it at an 
under-valuc,—or concerning the dower, hire, 
or so forth,—or become security for another 
all these deeds are considered in the light of 
a bequest, and take effect to the extent of a 
third of his estate 

Case of a Mohabat, and an emancipation 
by the same person —Ir a sick [dying] per. 
son make a Mohabat [of any kind], ¢ and 
then emancipate his slave, and [after his 
death] tho third of his prperty suffice not 
for both, in that case Hanecfa is of opinion 
that the Mohabat has the preference ; — in 
other words, if, after executing the Mohabat, 
any part of the third remain, the slave is, 
without recompense, free in that proportion, 
and must perform emancipatory labour for 
tho remainder of his valuc,—or for his full 
value, if nothing remain.—If, on the con 
trary, the person first emancipate the slave, 
and then make the Mohahat, the slave, 
and the person in whose favour the Mohabat 
is made, are upon a_ perfect equality, 
and cach takes from the third of the estate 
in proportion to his right : —as, for instance, 


*Mohabat literally signifies connivance.— 
Thus, a purchaser or seller who gives more, 
or takes less, for an article than its real value, 
connives at the loss.~ This term, therefore, is 
not confined to sale, but extends to every act 
in which the person connives at his own loss, 
such as (in the case of dower) paying tho 
wife more than sho is entitled to, or (ina 
case of hire) paying the hireling more than 
he had agreed for.~ The translator presorves 
the original term, as it is purely technical,— 
The Arabic text expresses this passage with 
great brevity :‘Whoso frees his slave in sick- 
ness, or sells, or connives,or gives, it is law- 
ful, and recognized to the extent of a third 
of his property.”’ 

+ That is, ‘‘execute any contract, or per 
form any act, by which he sustajns a_ wilful 


loss,” 
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the slave is emanicipated from the third 
of the estate in the proportion of his 
value, and performs emancipatory labour 
for the remaiuder,—and the person in whose 
favour the Mohabat is made takes in the pro- 
portion of his Mohabat, and makes good the 
remainder.—The two disciples maintain that 
the emancipation has the preference in both 
ceases, for it is the stronger, inasumch as it 
does not admit of retractation. Haneefa on 
the contrary, maintains that Mohabat is the 
stronger, as being interwoven in a compact 
of exchange: contrary to emancipation, for 
in that there is no exchange. If, therefore, 
the Mohabat be first made, it sets aside the 
emancipation, because of the comparative 
weaknoss thercof;—whereas, if tho emanci- 
pation be first made, it ohstrnucts the Moha- 
bat, because of its priority, but still does not 
get it aside, as emancipation is incapable of 
setting aside a Mohabat ;—whence, in this 
instance, both are placed upon a footing. 
According, therefore, to this difference of 
opinion, if a person be possessed of two slaves, 
one valued at two hundred dirms, and the 
other at one hundred, and first sell the for- 
mer by a Mohabat sale, for one hundred 
dirms, and afterwards emancipate the latter 
and die, leaving no other property, in that 
case, according to Hancefa, the Mohabat is 
executed in full, and the other slave is re- 
quired to perform emancipatory labour to 
the full amount of his value ; -whereas if,on 
the contrary, the emancipation precede the 
Mohabat, then a third of the value of both 
slaves, amounting to one hundred dirms, is 
divided equally between both parties (that 
is, between the emancipated slave and the 
person in whose favour the Mohahbat was 
made) ; and accordingly, a moicty of the 
slave is emancipated without any considora- 
tion, and he is to perform emancipatory 
labour for fifty dirms more, being the remain. 
ing half of his value :—and fifty dirms are 
deducted, in the manner of a Mohabat, from 
the slave sold by Mohabat, and his price is 
then one hundred and fifty dirms, for which 
the purchaser is accountable ; —but the two 
disciples maintain that the slave is com- 
pletely free in both instances, In the same 
manner, if a person, upon his deathbed, first 
sella slave by Mohabat, then emancipate a 
second, and afterwards sell a third by Moho- 
bat, and have no other property besides these 
three slaves, in that case, according to 
Haneefa, the half of the third of the pro- 
perty must be allowed to the person in whose 
favour the Mohabat was first made, and the 
remaining half of the third is equally divided 
between the emancipated slave and the one 
in whose favour the last Mohabat was made ; 
—wherens, had he first emancipated one, 
then sold the second by Mohabat, and after- 
wards emancipated the third, in that case one 
third of the estate would be divided into two 
equal shares, of which one would be given 
to the person, in whose favour the Mohabat 
sale was made, and the other equally divided 
between the two emancipated slaves :—but 
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the two disciples maintain that in both cases 
the emancipation is to be perferred. 

Mohabat or emancipation precede, in their 
execution, the actual bequests.—It is to be 
observed, as a standing rule,* that where 
& person bequeaths several legacies, and the 
third of his property suffices for the payment 
of the whole, they are all carried into execu- 
tion without a preference being given to 
either. But if, besides these legacies, he 
should in his last illness emancipate a slave 
or direct the emancipation to take place after 
his death, or sell something by Mohabat,— 
in that case both kinds of emancipation, as 
well as the Mohabat, are preferred to the 
legacios, and must therefore be first executed 
from the third of the estate, and the remain. 
der (if there be any) is then divided equally 
among the legatees. 

The appropriation of a sum, by bequest, to 
the emancipation of a slave ts annulled by the 
subsequent loss or failure of any part of it; 
bui not the appropriation of a sum to the 
performance of a pilgrimage.—If a person, 
on his deathbed, set aside one hundred dirms, 
and will that ‘‘ after his death the said sum 
be applied to the emancipation of a slave,” 
and one dirm of the number happen to be 
lost, in that case Haneefa maintains that the 
will is annulled, and that the remaining 
ninety-nine dirms cannot be applied to the 
purpose of emancipating a slave If, on the 
contrary, the person will that “the said sum 
he appropriated to defray the expense of a 
pilgrimage to Mccca,”’ in that case the loss or 
destruction of one dirm does not invalidate 
the will, but the remaining ninety-nine dirms 
ire applied to the purpose prescribed by the 
testator, by deputing a person from such a 
distance as may enable him to reach Mecca 
by means of the said sum (If also, in this 
last case, part of the sum have been lost or 
destroyed, and there remain a part after the 
return of tho pilgrim, it must be restored to 
the heirs.) The two disciples maintain that 
the will is valid in the former instance like- 
wise, and the ninety-nino dirms applied to 
the emancipation of a slave, in the same 
manner as (in the other instance to the per- 
formance of the pilgrimage,. The argu- 
ment of Hanecfa, is that, in the former in- 
stance, the will direct the emancipation of 
a slave valued at one hundred dirms; and 
therefore, if it were executed with ninety- 
nine dirms, it would take effect in favour of 
a person different from the intended legateo, 
which is not lawful. It is otherwise with a 
bequest concerning pilgrimage, as pilgrimage 
is purely a religious duty, and religious 
duties appertain exclusively to Gop; and as 
Gop therefore is the legatece in this instance, 
a diminution of the sum does not induce an 
execution of the will in favour of any other 
than the legatee, since a pilgrimage for 
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* Arab. Asl; literally, a root; meaning 
(in this place) a principle or ground of degj- 
sion in all parallel cases, 
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ninety-nine dirms is performed on behalf of 
Gop, as much as a pilgrimage for one hundred 
dirms, Some have observed that this diffe- 
rence of opinion between Hanecfa and the 
two disciples is founded on the different sen- 
timents they entertain with respect to the 
emancipation of a slave; the two disciples 
holding it to be a religious act, in the same 
mannor as the performance of a pilgrimage ; 
and Hancefa considering it as an act in 
favour of the slave alone. (The compiler of 
the Hedaya remarks that this last opinion is 
approved.) 

A slave exceeding a third of the property, 
emancipated on a deathbed, is exempted from 
emancipatory labour by the heirs assenting 
fo his freedom.—If «a person during his last 
illness emancipate a slave valued at one 
hundred dirma, and die, leaving two sons 
and one hundred dirms, and the emancipated 
slave and his heirs give their consent to the 
emancipation, the slave is not required to 
perform any cmancipatory service whatover, 
but is free without so doing; for althongh 
the manumission was equivalent to a bequest 
in the proportion beyond a third of the eman. 
cipator’s property, yet it is valid on the heirs 
assenting to it. 

A bequest of emancipation, in favour of a 
slave, is annulled by his being made over in 
compensation for an offence committed hy 
him.—lf ao person willthat ‘“ his heirs eman- 
cipate his slave at his decease.” and the 
slave, after the death of the testator, commit 
an offence, and the heir surrender him, as 
a compensation, to the avenger of offence, 
the will is void ; because the surrender of 
him in compensation for the offence is ap- 
proved ; for as the right of the testator must 
yield to that of the avenger of offence, the 
right of tho legatce must consequently yicld 
to it likewise, since a legatce obtains his 
right in the legacy from the testator ; nd 
as, upon the slave being surrendered in com- 
pensation for the offence, he passes out of the 
property of the testator, the will is void of 
course, If, on the contrary, the heirs prefer 
paying a redemptionary atonement ; the will 
remains valid, and does not become  vold 
(but in this case the redamptionary atone- 
ment falls entirely upon their property, as 
they have themelves undertaken the pay- 
ment of it) ; and as the slave, by the pay- 
ment of the redemption, is purified from tho 
offence, the case is therefore the same as if he 
had not offended it all, and the will takes 
effect of course. 

Where the heir and the lagatee agree con- 
cerning a slave having been emancipated by 
the testator, the allegation of the heir is 
credited with respect to the date of the deed. 
—Ifa person bequeath to another a third 
of his property,’”’ and leave, among his other 
effects, a slave, and the legatce and heirs 
agree that the testator had emancipated the 
slave, but differ with respect to the time of 
such emancipation (the legatee asserting 


that it was during his health, and the heiry, | 


on the other hand, maintaining that it was 
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during his sickness), in that case the word 
of the heirs must be credited, and the legatee 
is entitled only to what remains after the 
value of the slave is deducted from the third 
of the testator’s whole property ;* because 
tho legatee here pleades his title to a third of 
what remains after the emancipation of the 
slave, since manumission granted during 
health does not stand as a bequest (whence 
it is that it takes effect from the whole of the 
Property), and the heirs resist his plea, 
asserting that the testator had emancipated 
the slave during sickness; and as manu. 
mission during sickness is a species of be- 
quest, and takes place of a bequest of a third 
of the property, the heirs are therefore nega- 
tors ; and as the assertion of a negator [the 
defendant], upon oath, must be credited 
the legatce is therefore entitled to nothing 
whatever ;—unless there should remain somo 
exeess in the third of the property over 
and above the value of the slave, in which 
case the legatee is ontitled to such excess: 
or, unless the legatee confirm his assertjon 
by evidences, in which case he js entitled 
to a third of what remains of the whole 
estate after the omancipation of the slave. 
Case of an alleged emancipation and debt 
credited by the heirs,—Ir (a person die 
leaving no other property except one slave 
and the slave say so the heirs “your father 
whilst he was in health, emancipated me,”’ 


and another person say to them “ your 
father was indebted to me one hundred 
dirms,”” and the heirs credit both these 


assertions, (as, for instance, by replying to 
them together, “you both speak truly’’) 
the slave is, in that case, required to per. 
form cmancipatory labour to the full extent 
of his value, according to Haneefa. The 
two disciples, on the contrary, maintain that 
the slave is emancipated without performing 
any service whatever, because’ the proof of 
the debt and of the emancipation during 
health are established, jointly, as the heirs 
have acknowledged both at the same time, 
and the emancipation of a slave during 
health docs not induce the necessity 
of labour notwithstanding the emancipator 
should be involved in debt. The argumont 
of Wanecfa is, that the acknowledgment of 
the debt on the part of the heirs is stronger 
than that of the emancipation ; because the 
former is valid at whatever period it may 
have been contracted, and is dischargable 
from the whole estate ; wheroas tho latter, if 
performed during sickness, is limited to a 
third of the estate ; and such bciny the case, 
it would follow that the cmancipation is 
utterly annulled. As, however, emacipa- 
ton, after having been made, does not admit 
of being absolutely annulled, it is therefore 
virtually annulled, in this instance, by the 
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* Literally, “is entitled to nothing what- 
ever.” The translator renders the passage in 
a modified sense, because of the reservation 
afterwards stated. 
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imposition of emancipatory 
same difference of opinion subsists in the 
case where a person, dying, leaves one thou- 
sand dirms, and one person asserts that the 
decease owed him one thousand dirms, and 
ancther, that he had deposited one thousand 
dirms in trust with the deceased, and the 
heirs confirm both assertions at one and the 
same time ; for in such case the two disciples 
are of opinion that both claims are upon an 
equal footing, and tho one thousand 
dirms are therefore to be divided equally 
between the partics ; whereas Haneefa main- 
tains that the claim of the depositor is the 
strongest, as his right relates to the identical 
dirms whilst the creditor has only a general 
claim on the person. 


Section. 
Of Bequests for Pious Pur poses.* 


In the execution of bequestse ta sundry 
pious purposes, the ordained duties precede 
the voluniary.—Ir a person make several 
bequests for the performance of sundry 
religious duties, such as pilgrimage, payers, 
and so forth, it is requisite to execute first 
such as are absolutely incumbent and 
ordained ;f and this, whether the testator 
have mentioned them first or not; for the 
discharge of the ordained duties is of more 
importance than that of acts which are 
merely voluntary ; and the law therefore 
supposes that the ohject of the testator was 
to begin with the performance of them. 

Unless all the purposes mentioned be of 
equal importance, in which case the arrange- 
ment of the testator must be followed..—But 
if the several duties, the objects of the will, 
be all of the same importance, and of simi- 
lar force, and tho third of the estate suffice 
not for the discharge of the whole, they 
must in that case be executed agreeably to 
the order in which they have been specified 
by the testator, as it may be inferred that 
those to which he gave the precedence were, 
in his opinion, the most urgent. Tahavee 
maintains that alms are to be executed 
before pilgrimage. There is also one report 
from Aboo Yoosaf to the same effect. An- 
other opinion reported from him is, that 
pilgrimage precedes alms; and such is the 
opinion of Mohammed. The argument in 
favour of the first report is, that both aro in 
nn equally strong degrec enjoined by Gop: 
but yet alms, as being conneeted with the 
rights of mankind, must be preferred, the 
right of the individual preceding the right 
of Gop.—The argument in support of the 
second report is, that the performance of 


* Literally, ‘“‘of bequests to the rights of 
Gop.” 

ft Arab. Farz: a term applied to any 
thing enjoined as an indispensable duty, 
and more particularly to the five primary 
duties ; purification, prayer, alms, fasting, 
and pilgrimage. 


labour,—The | pilgrimage, 


besides the oxpenditure of 
money, requiros also an exertion of the 
body; and as this is not the case with 
alms, pilgrimage has therefore precedence. 
Either of those, however, is preferable to 
expiation, because they have been in a 
greater number of instances, and in a 
stronger degree enjoined by Gop,—Again: 
expiations for murder, for Zihar, and for a 
broken vow, are preferable to Sadka-fittir 
[charity given on the day of breaking fast]- 
because these expiations have been enjoined 
in the Koran, whereas the latter has not. 
Sadka-fittir, on the other hand, is preferable 
to sacrifice, because it is an incumbent duty 
in the opinion of all our doctors, whercas a 
difference of opinion subsists with respect to 
the absolute obligation of sacrifice. 

As well as where the purposes of the be- 
quests are purely of a@ voluntary nature.— 
In the execution of all pious wills, where 
the objects of them are not incumbent 
duties (such as the erection of a mosque of 
a receptacle for travellers, or of a bridge), it 
is requisite to follow the arrangement of the 
testator, since it may be inferred that he 
considered those first mentioned as the most 
urgent. Lawyers, moreover, have remarked 
that if a person make soveral bequests, some 
for the performance of religious duties 
immediately enjoined by Gop, and others 
for benovolent purposes amongst mankind, 
in that case a third of his property must be 
set aside for the execution of them; and 
whatever may be the share appropriated for 
the performance of the duties belonging to 
Gop, it must be applied agreeably to the 
order of arrangement, as already explained 
—-It ix. to be observed, also, that every 
different duty is to be considered in the 
nature of a distinct legacy; for, the object 
of each being the attainment of the goodwill 
of the ALMIGHTY, every several duty has an 
object in itself, and cach is therefore to be 
considered in the nature of a legacy left to 
a different person. 

Rules in bequesis towards the performance 
of a pilgrimage.—-lF a person will that “the 
pilgrimage incumbent on him be performed 
on his behalf after his death,’? in that caso 
the heirs must depute a person for this pur- 
pose from the city of the testator, and furnish 
him with such conveyances and cquipments 
ag are suitable to his [the testator’s] rank ; 
because, being performed on his account, it 
must be executed in the same manner as it 
actually performed by himself. But if the 
property of the testator be inadequate to tho 
expense of sending a person § from his own 
city, in that case a person must be sent from 
some other nearer place, the distance of 
which from Mecca may be proportioned to 
the amount of the property. 

Ir a person set out from his own city, with 
an intention of performing the pilgrimage to 
Mecca, and die on the road, after having 
willed that the pilgrimage be prformed [by 
others} on his behalf, a person must be de- 
puted for this purpose from the city of the 
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testator, according to Hancefa (and such 
also is the opinion of Ziffer). The two 
disciples, on the contrary, maintain that a 
person is to be sent from the place at which 
the testator had arrived in the prosecution 
of his intention ;—and the same difference 
of opinion obtains where a person, having 
undertaken the pilgrimage on account of 
another, dies in the like mannor on _ tho road. 
The reasoning of the two disciples is, that 
the performance of a part of tho jounrey, 
with the intention of having prosecuted tho 
remainder, is in itself an act of piety, which 
is entitled to merit with Gop, and which 
annuls, in a proportionate degree, the obli- 
gation of the duty. Hence the pilgrimage 
is to be recommenced from the place in 
which he died, and which in effect has 
become (as it were) his city. It is otherwise 
where a person, with a view of trading, sets 
out on a journey to Mecca, and does on the 
way, after having willed that the pilgrimago 
be performed on his behalf; for in this case 
the part of the journey already performed 
not being an act of piety, there is as evident 
necessity for sending person from the city 
of the testator.—Tho reasoning of Haneefa 
is, that the will must be construed as moan- 
ing a commencement from the city of the 
testator, in order that the pilgrimage may 
be completely performed in the manner in 
which it was originally incumbent on the 
tegtator. 


CHAPTER IV. 


OF WILLS IN FAVOUR OF KINSMEN AND 
OTHER CONNEXIONS. 


A bequest to “a neighbour”? is in favour 
of the owner of the next adjoining house.— 
Tr a person make a bequest in favour of “his 
neighbour,’’* this according to Haneefa, is & 
bequest to the person whose house is imme- 
diately adjoining to that of the testator. The 
two disciples, on the contrary, maintain that 
it comprehends all the inhabitants of the 
vicinity, who belong to the same mosque- 
without any regard to the immediate adjunc- 
tion of the houses; since, according to the 
common acceptation of the word, they all fall 
equally under the description of neighbours. 
The arguments adduced by Haneefa in support 
of his opinion upon this point are two fold. 
First, the person whose house adjoins to 
that of the testator is in reality the neighbour. 
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“Specifying the legatee by description 
only, without mentioning his name; as thus, 
‘IT bequeath one thousand pirMs to MY 
NEIGHROUR,’—In this and the succeeding 
examples, tho effect turns entirely on the 
terms in which the testator signifies his 
bequest. 
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—SrconpLy, the modes and descriptions of 
neighbourhood are many; and as it would 
bp impracticable to carry tho will into exeou- 
tion with respect to the whole, it is therefore 
necessary to restrict it to him whose title, 
from the circumstance of adjunction, is the 
most perfect and indisputable. 

And comprehends all competent descrip- 
tions of persons.—IT is to be observed that 
the learned in the law are of opinion that 
every person may be included under this 
description of neighbour, whether the pro- 
prietor of a house or not, or, whether & man 
or & Woman, a Mussulaman or a Zimmee, the 
term neighbour being equally applicable to 
all these. Haneefa also holds that an 
absolute slave, possessed of & house in the 
neighbourhood, is entitled to the benefit of 
the will.—Tho two disciples hold a different 
opinion ; because, in such case, the benefit of 
the will would ultimately revert to the master 
of tho slave, who is not supposed to be & 
neighbour. Tho argument of Haneefa, is 
that the term neighbour applies indiscrimi- 
nately to all. 

Rules in bequests to “the As’ har” of the 
jestator.—T¥ ® person make & bequest in 
favour of ‘this As’har,” * all the relations of 
his wife within the prohibited degrees (such 
ag her father, brother,and so forth) are therein 
inculded; and likewise all the relations of 
his father’s wife [his stop mother] and of his 
son's wife [his daughter-in-law] within the 
prohibited degrees, as these all atand in the 
relation of As’har to the testator. This ex- 
planation of As’har has been followed by 
Mohammed and Aboo Obeydah. It is to be 
observed that all tho kindred of the wife 
within the prohibited degrees are included 
in the bequest, notwithstanding she were, at 
the time of the death of the testator, in her 
edit from a reversible divorce. But if the 
divorce was irreversible, her relations are 
not to be included, as the oxistence of that 
degree of relation entitled As’har depends on 
the actual existence of the marriage at the 
time of the testator’s death; and by an irre- 
versible divorce marriage is utterly annulled. 

And to his Khatn.—TIr a man make a 
bequest in favour of “his Khatn,” it is a 
bequest to the husbands of his female relations 
within the prohibited degrees ; and in it are 
likewise included all the relations of these 
husbands within the prohibited degrees, 
these also falling under the description of 
Khatn.—(Some commentators remark, that 
this explanation is agreable to the ancient 
custom ; but that in the present times Khatn 
comprehends only the husbands, as above.)— 
It is also to be observed that in this respect 
freemen and slaves, and the near and the 
distant relations are all upon a footing, 
because the terms Khatn comprehends the 
whole of these. 

i hc ha a a acta ete 

* As’har is the plurl of Sheral (pronounced, 
in Arabia, Dehr), which is © general term 
for all relations by marriage 
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And tohis Akraba.—If a person make a 
will in favour of his “relations’’ [Akraba*], 
it is executed in favour of the nearest of kin 
within the prohibited degrees, and failing of 
them, in favour of the next in proximity, 
and so on with respect to the rest within the 
prohibited degrees, in regular succession. 
The will, in this case, includes two or more ; 
but the father, mother, or children of the 
testator are not comprehended in it. This is 
the opinion of Haneefa, According to the two 
disciples, the will includes only such as are 
descended from the most distant progenitor 
of the testator, professing the Mussulman 
faith.—(Concerning the meaning of * the 
most distant progenitor professing the faith.’ 
there is a difference of opinion; some miain- 
taining that this applies to the remotest 
ancestor who actually embraced the faith and 
others alleging that it extends to the remotest 
ancestor who may have known of the exist- 
ence of the faith, although he himself may 
not have acccded tv it; as is exemplified in 
the case of Aboo Talib, who although he 
understood the Mussulman faith, never em- 
braced it.) The argument of the two disciples 
is, that the term relations being in general 
applied all of the same blood, the will thero- 
fore extends to all such as fall under this 
description, to whatever degree removed. The 
arguments of Haneefa are that logacios are 
@ species of inheritance; and as, in inherit- 
nee, the arangement here described is 
observed with respect to the heirs, it is also 
observed in the payment of legacies.—As, 
moreover, the plural term [Akraba] men- 
tioned in inheritance means two, 80 likewise 
in bequest.t—Besides, the object of the 
testator, in his bequest, is, to compensate for 
his deficiencies, during life, with respect to 
the ties of kindred, { which affects only 
his relations within the prohibited degrees. 
The parents or children, moreover, are not 
styled relations [Akraba], insomuch that if 
@ person were to call his father “ his RE- 
LATION’? [Kareeb], he would be considered 
as denying his parentage. The reason of 
this is that, in common usage, by the term 
relation [Kareeb] is understood one related 
to @ person by means of another: but the 
relation of parent and child is personal, and 
not by means of another.—JIn short, according 
to Haneefa, the will in question is restricted, 
in its operation, to the prohibited relations 
of the testator; whereas, according to the 
two disciples, it extends to [all the descend- 


* Akraba is the plural of Kareeb, and 
signifies (collectively) kindred. 

+ Here is something like a contradiction ; 
for it was before said that ‘“‘ the will includes 
two or more.’”’? This, however, is not to be 
taken as excluding any number above two, 
but merely as comprehending the dual ag 
well as any higher number. 

+ Arab. Silla Rihm.—It is a technical 
term, comprehending, in its application, the 
kindred within the prohibited degrees only 
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ants of] the most ditant prgenitor professing 
the faith :—whilst Shafei maintains that it 
is confined solely to the testator’s father [and 
his off spring]. 

Ir a person, having two parternal and two 
maternal uncles, make a will in favour of 
“his relations’? [Akraba], it is in favour of 
the paternal unless only, accordingly to 
Haneefa, he holding that regard is to be 
paid to the order of relationship ;~whereas, 
according to the two disciples, all the four 
uncles are included, they holding that no 
regard is to be paid to the order of relationship 
If, onthe other hand, the testator have only 
one paternal and two maternal uncles, the 
half of the legacy, in that case, goes to the 
paternal uncle, and the other half to the two 
maternal uncles, out of attention to the plural 
number, which, in bequests, comprehends 
two (as before obsorved); for as, if there 
were two paternal uncles, the whole legacy 
would go to them, it follows that where there 
is one only, he gets no more than an half, and 
the other half goes to the two maternal uncles, 
It would be otherwise if the person had ox- 
pressed his bequest for ‘‘his kinsman; ” *for 
in this case the whole legacy would go to the 
paternal uncle, and nothing whatever to the 
two maternal uneles; because, as tho term 
kinsman expresses a singular, not a plural 
number, the paternal uncle therefore takes 
the whole, he being noxt of kin.—If (in the 
case of a bequest to ‘“relations’) tho testator 
have a paternal uncle only [and no maternal 
uncles], he is entitled to no more than a 
moiety of the third of the estate; for as, if 
there had been two paternal unclos, they 
would have had the whole between them, 
one consequently gets only an half.—If, on 
the contrary, he have a paternal uncle and 
aunt, and a maternal uncle and aunt, the 
legacy goes in equal shares betwoen the p%- 
ternal uncle and aunt, both being related to 
the testator within an equal degree of affinity 
—and their connexion being of a stronger 
nature than that of the maternal uncle or 
aunt.—A parternal aunt, moreover, although 
she be not entitled to inherit, is nevertheless 
capable of succeeding to a logacy,—in the 
same manner as holds with respect to a re- 
lation who is a slave or an infidel,—It is to 
be observed that, in all these cases, if the 
testator have no prohibited relation, the 
bequest is null, because it is restricted, in its 
operation, to these within the prohibited 
degrees, as befure noticed. 

Or to the Ahl of a particular person.—|p 
a person make a bequest “‘to the Ahlft of 
such as one.” it is a bequest to the wife of 
the person mentioned, according to Haneefa 


* Arab. Zee-Kirrabit. 

+ The word Ahl, in its most common 
acceptation, denotes a people or family, as 
Ahl Iran, ‘‘ the people of Persia.”’—Ahl. 
nee, “my family.’—(This and several suo. 
ceeding examples turn entirely upon the 
meaning of the terms used by the testator.) 
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The two disciples, on the contrary, maintain 
that the bequest comprehends every indi- 
vidual of the family, entitled to maintenance 
from that person, such being (with them) 
the common import of the word. The argu- 
ment of Haneefa is that Ah], in its literal 
sense, signifies a wife, a proof of which is 
drawn from this sentence of the KoRAN. 
‘*Moses WALKED wiTH HIS Ahl’’ [wife], 
(whence also the common mode of expres- 
sion “such a person made taahul [married] 
in a particular city ’’);--and as the word 
Ahl, inits literal sense, means a wife, it 
follows that whenever it is used absolutely it 
must be resolved into its literal sense, which 
is the truc one, 

(Or of the house of particular person.) 
—IFr a person make abequest “ to the Ahl 
of the house of such an one.” the father 
and grandfather of the person named are 
included in such bequest, as well as all the 
descendants from the remotest progenitor, 
on the paternal side, professing the Mussul- 
man faith ;—and if a person make a bequest 
“to the Arl of such an one.” it is a bequest 
“to the Al of his house,” the term Al 
applying to the tribe from which ho is de- 
scended, 

Tz a person make a bequest “to the Ahl 
of such a person’s Nish [race] or Jins” 
(generation],—by the former is understood 
all those descended from his ancestors in 
general,—but by the latter these only de- 
scended from the paternal stock, not from 
the maternal, bocause men are said to be of 
the generation of their fathers, not of their 
mothers.—It is otherwise where the term 
Kirrabit (affinity) is used; for that apper. 
tains both to father and mother. 

Or to the orphans, blind, lame, or widows, 
of @ particular race.—If a person make a 
bequest ‘‘to the orphans,—the blind,—the 
Jame,—or the widows,—of the race* of such 
an one,’— and tho individuals of the race 
name can be enumerated, the bequest in- 
eludes them all indiscriminately, whether 
rich or poor, males or females; for the exe- 
cution of the bequest is practicable in the 
instance, because of the ascertainment of 
the legateos.— (It is to be observed that, 
concerning the exposition of the expression 
‘if they can be enumerated,” here is a 
difference of opinion ; for,according to Aboo 
Yoosaf, this phrase comprehends” as many 
as oan be counted without the aid of written 
calculations’ whereas Mohammed holds that 
it extends no farther than to one hundred, 
any greater number being considered as 
beyond enumeraton. Some, on the other 
hand, allege that the determination of this 
point rests entirely with the Kazee, and 
decrees pass accordingly).—But if the in- 
dividuals of the race named bo incapable of 
enumeration, the poor only are in that case 
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* Arab. Binnee. It is an irregular plural 
from Ibn, " son,” and expresses a genera- 
tion or trihe-. 
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included in the bequest, not the rich; for it 
[tho bequest] is of & pious nature, and the 
object of it (namely, by removing the wants of 
best attainable by removing the wants of 
the poor, Besides, as the very descriptions 
used indicate a degree of want and distress 
in the legatee, it is therefore proper to admit 
this to have been the testator’s meaning. It 
is othorwise whore a person makes a bequest 
“to the youths (or the virgins) of a parti- 
cular race,” who are innumerable; for in 
such case the bequest is void; because, as 
the description used does not indicate want 
the words of the testator oannot be construed 
to apply to the poor: neither can the bequest 
possiby hold valid in favour of all the in- 
dividuals of tho class named, since, as they 
are notto be enumerated, it is impracticable 
tc define them, and a bequest to unknown 
legatees is null,—for bequest is an act of en- 
dowment, and it is impossible to endow per- 
sons unknown. It is to be observed that, in 
the case of bequests “‘to the poor or dis- 
tressed,”” the legacy must be paid to at least 
two paupers, two being the smallest number 
of plurality in bequest, as was before stated. 

Or to the race of a particular person.—I¥ 
a person make & bequest ‘‘to the race of such 
on one,” in that case, according to the two 
disciples, and also according to the _ first 
opinion of Haneefa, the women of the said 
race are included, the plural term Binnee 
extending to females as well as males. Ha- 
neefa, however, afterwards retracted this 
opinion, and maintained the males of the 
race only to be included, not the females; 
because the term  MSBinnee applies to men 
literally, but to women only metaphorically ; 
and a word must be taken in its literal not 
its figurative acceptation. It is otherwise 
where ‘‘the race of such a person”’ is the 
proper name of any particular tribe; for in 
that case the bequest includes the women also, 
ag the term Binnee, in such instance, compre- 
hends thefemales of the tribe along with the 
males,—in the same manner as the general 
expression Benni.—Adim [the sons of Adam)] 
—whence the bequest includes the freedment, 
the sworn confederates [Haleefs], the slaves, 
and the Mawalat confederates of the tribe 
named. 

Or tothe awlad of a particular race.—lIF 
a person make a bequest ‘“‘to the children 
[awlad] of the race of such an one,”—the 
males and females have an equal right in 
such bequest, as the term awlad comprehends 
the whole . ; 

A bequest to the heirs of @ particular per- 
gon is executed agreeably to the laws of in- 
heritance.—1f a person make a bequest “ to 
the heirs of such on one,” the legacy is in 
that case divided among the heirs of the 
person named, in the manner of an_ inherit- 
ance, a male getting as much as two females; 
because there is reason to imagine that the 
object of the testator, in using the word 
heirs, was that the same distinction might 
be observed in the partition of he legacies 
as obtains in the case of inheritance. ° 
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Case of a bequest to ‘“‘the Mawilas” of the 
testator.—Ir a person make a_ bequest “‘to 
his Mawlas,’* and he have some Mawalas who 
had emancipated him, and others whom he 
had emancipated, the bequest is void ; be- 
cause the term Mawla partakes of two diffe- 
rent meanings, an emancipator, and a freed- 
man, and it cannot be discovered which of 
these the testator intended. Neither can 
the intention be construed to comprehend 
both; because a word bearing a double 
meaning cannot be used in more than one of 
its senses at a time; and as it is unknown 
which sense the testator meant it in, the 
legatee is therefore uncertain; and any un- 
certainty concerning the legatee annuls the 
bequest. (In several of the books of Shafei 
it is recorded that the bequest is construed 
in favour of all the Mawlas, both the emanci- 
pators and the emancipated, as the term used 
applies to both.) It is to be observed that 
where the term Mawla is mentioned, In _ be- 
quest, it comprehends every one whom the 
testator may have actually emancipated, 
whether in health or in sickness; but not his 
Modabbirs or Am-Walids, as their emanocipa- 
tion does not take place until after his death, 
and his bequest is in favour of such only 4s 
are free previous to that event. Aboo Yoosaf 
maintains that a Modabbir or Am- Walid is 
also included, because, although these be 
not free previous to the testator’s decease, 
still as a cause of freedom has taken place, 
and is established in them, they may be said 
to have beon emanocipated—In this bequest 
is also included any slave of the tetstator to 
whom he may have said, ‘‘you are free if 1 
beat you not before my death” (provided 
he did not afterwards beat him); becasue the 
slave is in this case free before the testa- 
tor’s decease, and from the time that his 
strength and power of beating failed him. 
If the testator heve Mawlas whom he had 
emancipated, and also the children of those 
Mawlas, and likewise Mawlas by Mawalat,t 
his freedmen Mawlas and their children are 
included in the bequest, but not his Mawlas 
by Mawalat. It is recorded from Aboo 
Yoosaf, that those last are likewise included, 
and that all those there description equally 
participate in the bequest, as the term Mawala 
comprehends the whole. Mohammed argues 
that Mawla is a term which partakes of two 
different meanings; but a word of double 
meaning cannot be used in more than one 
sense at a time; and as emancipation is an 
absolute and umretractable act, and a con- 
tract of Mawalat may be rescinded at plea- 
sure, @ Mawla by manumission has prece- 
dence of a Mawala by Mawlat, and those are 
consequently included jin preference. But 


*Mawla is aterm applying eithcr to the 
patron or the client (see WitLa); and ex- 
presses the relation between the cmanci- 
pated and his emancipator. 

$ See Vol. III, pp. 513 and 517. 
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the Mawlas of the testator’s Mawlas* are not 
included in the bequest, which relates only 
to the Mawlas of the testator, not to those of 
another. It is otherwise with the children 
of the testator’s Mawlas; for they stand 
related to the testator because of their free- 
dom proceeding from him. It is also other- 
wise where the testator has no Mawlas by 
manumission, nor children of those Mawlas : 
for in that case the Mawlas by Mawalat are 
included in the bequest, as the term Mawla 
applies to those by manumission, literally, 
and to those by Mawalat, metaphorically ; 
and where the literal sense cannot be fol- 
lowed, the figurative sense may be adopted. 

Ir, in the above case, the testator have 
only one freedman and several freedmen of 
his freedman, the half of the legacy goes to 
the freedman, and the remaining half re. 
verts to the testator’s heirs: and thero is 
nothing whatever for the freedmen of his 
froedman; for the term Mawla applies lite- 
rally to the freedmen of the testator, and 
figurativey to the freedmen of those freed- 
men; and itis impossible that the word 
should be meant in two Senses, as it cannot 
bear, at once, a literal and a figurative 
meaning. Neither are the freedmen of the 
testator’s parents or children included, they 
not being his freedmen either actually or 
virtually. 


CHAPTER V. 
OF USUFRUCTUARY WILLS. 


An article bequeathed in usufruct—Ir a 
person bequeath the service of his slave, or 
the use of his house, either for a definite or 
an indefinite period, such bequest is valid; 
because as an endowment with usufruct, 
either gratuitous or for an equivalent, is 
valid during life, it is consequently so after 
death; and also, because men have occasion 
to make bequests of this nature as well as 
bequests of actual property. So likewise, if 
& person bequeath the wages of his slave, or 
the rent of his house, for a definite or in. 
definite term, it is valid, for the same reason. 

Must be consigned to the legatee.—In both 
cases, moreover, it is necessary to consign 
over the house or the slave to the legatee 
provided they do not exceed the third of the 
property, in order that he may enjoy the 
wages or service of the slave, or the rent or 
use of the house during the term prescribed, 
and afterwards restore it to the heirs 

But if it constitute the sole estate, being a 
slave, he is possessed by the heirs and legatee 
alternately, or being a house, it ts held among 
them, tn their due proportions.—IF the whole 
property of the testator consist of the slave 


*That is, ‘‘the freedmon of his freed- 
men,” or “the emancipators of his emanci- 
pators,”” 
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or the house in that case the slave is to be 
possessed one day by the legatee, and two by 
the heirs, alternately ; but the house, on the 
contrary, is to be portioned into three equal 
parts, of which one is given to the legatee, 
and two to the heirs,—the legatee being en- 
titled to one third,—the estate, and the 
heirs to two thirds. The reason of the dis- 
tinction here made between a house and a 
slave is, that a slave is incapable of being 
divided, and therefore an alternate use of 
him is established from necessity ; whereas 
a house, on the contrary, is capable of divi- 
sion ; and as division is the most fair and 
equitable mode (since retaliation necessarily 
induces a preference of one over the other in 
point of time), it ought to be adopted where 
it is practicable. Still, however, if the 
parties agree to enjoy the house by turns, it 
islawful, asthe right rests entirely with 
them :—but division is the most equitable 
mode. 

Norare the hetra (in the latter instance) 
allowed to sell thetr share,—It is not in this 
case lawful for the heirs to sell the two thirds 
of the house which are allotted to them, 
This is according to the Zahir Rawayet. It 
is recorded from Aboo Yoosaf that such sale 
is lawful, because these shares are purely 
their own property. The ground on which 
the Zahir Rawayet proceeds is, that a right 
of residence may eventually be established 
to the legatee in the whole house, by so much 
other property of the testator being after- 
wards discovered as m&y cause the house to 
come withina third of his property, Be 
sides, the legateo has a controlling power 
over the heirs with respect to their portions, 
so far astorestrain them from executing 
any deed which may injure or affect his 
share. 

The bequest becomes void on the death of 
the legatee.—IF the legatee should die before 
the expiration of the limited term of usufruct, 
the article bequeathed in usufruct immedi- 
ately reverts to the heirs of the testator ; for 
the bequest was made with a view that the 
legates might derive a benefit from the tes. 
tatore’s property ; but if the article were to 
devolve to the legatee’s heirs, it induces the 
consequence of their being entitled to the 
use of the testator’s property without his 
consent, which is contrary to law. If the 
legatee die during the testator’s life time, the 
bequest is void: because the acceptance of it 
is suspended upon the death of the testator, 
as has been already explained. 

A bequest of the produce of an article does 
not entitle the legatee to the personal use 
of the article.—I¥ a person bequeath the 
produce* of his house or of his salave to 
Zeyd,in that case some are of opinion that 
it is lawful for Zeyd to reside inthe said 
house himself, or to use the slave for his own 


* By the term “‘produce”; [Arab. Hasil] as 
here used, is to be understood the earnings 
or hire of ajslave, or the rent of a house, &c. 
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service, because, an equivalent for the use is 
in fact the same as the uso itself, so far as 
relates to the accomplishment of the testator’s 
object. The more approved opinion, how- 
ever, is, that it is not lawful; for a bequest 
of produce is a bequest of money, as iteis 
that which constitutes produco; whereas 
residence or service is an enjoyment of the 
use ; and the effect of these is different with 
respect to the heirs; for if any just debt 
should afterwards appear against the testator 
it might be repaid by means of a restitution 
of the rent by the legatee, which could not 
be done in case of his having had the actual 
use. 

Nor doesa bequest of the use entitle him 
to let tt to hire—It is not lawful for the 
usufructuary legates of a slave ora house to 
let them out to hire. Shafei maintains that 
he is at full liberty so to do, because, in con- 
sequence of the bequest, he becomes (as it 
were) proprietor of the article ; and, as such, 
he is entitled to transfer it either for a return 
or otherwise, usufruct (according to him) 
being equivalent to actual property. It is 
otherwise with a loan, that being (according 
to his tenets) simply a licence [to the use of 
s thing], not an investitutre.* The argu. 
ments of our doctors upon this point are 
twofold.—First, a bequest is an endowment 
with property, without a return, referred to 
the testator’s decease ; and hence the legates 
is not empowered to make a transfer of the 
legacy even without a return, because of the 
analogy it bears to a loan; for a loan, ae- 
cording to our doctors, is an investiture 
with the use of athing granted in the life. 
time of the lender; and the borrower is 
not permitted to hire out the article lent 
(hire being an investiture for a return), so 
here likewise.—A proof of this is that an 
investiture for a return is strong and bind- 
ing, whereas investiture without a return is 
weak and not binding; and a person who is 
not empowered with respect to the weakest 
of the two cannot be empowered with re- 
spect to the strongest. Bequest, moreover, 
as being @ gratuitous deed, is weeak and not 
binding.—Now in gratuitous deeds to volun. 
tary agent is at liberty to retract, not the 
other party :—but as, in the case of a bequest, 
the voluntary agent is the testator, and it is 
impossible for him to retract after his de- 
cease, retractation is therefore not supposed 
possible in this instance ;—yet still as the 
bequest is not originally of a forcible and 
irrevocable nature, the legatee of usufruct 
is of course not at liberty to let the article 
to hire, since hire, as being a contract of 
exchange, is forcible and irrevocable, Sn. 
CONDLY, usufruct (according to our doctors) 
is not property; but the investiture of it 
for property induces a creation of the cha. 
racter of worth in it, necessarily, in order 
to establish an equality between the articles 
opposed to each other in exchange. New 


* See Vol. IIT, p. 478, 
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the power of such creation rests only with 
one who is a proprietor of usufruct as a 
dependent of his right of property, or in 
consequence of a contract of exchange, and 
who is consequently empowered to make 
ever the property to another in the same 
manner in which he himself may have held 
it, But when a person who acquires tho 
property of usufruct without any return on 
his part, and in an original manner (that 
is, not in virtue of its subjection to some- 
thing elso), afterwards makes it over to 
another for a return, it follows that he 
makes another proprietor of a thing in a 
degree superior to what he himself in effect 
was, which is unlawful. 

A bequest of the use of a slave does not 
entitle the legatee to carry him out of the 
place, unless his family reside elsewhere.— 
Ivy a person bequeath the service of his slave 
to another, the legateee it not entitled to 
carry the slave from the city of the testator ; 
—unless his own family reside in another 
city, in which case he may carry him thither, 
provided he exceed not a third of the tes- 
tator’s property, The reason of this decision 
is, because the bequest must take effect and 
be executed in conformity with the intent of 
the testator; and in a case where the family 
of the legatee reside in the same city with 
testator, his intent is that the legatee 
shall take the service of the slave there, 
without exposing him (the slave) to the 
trouble of a journey elsewhere ;— whereas, 
on the other hand, where the family of the 
legatee reside in a different city, the intent 
the testator is that the legatee shall carry 
the slave thither in order that the family 
may enjoy the use of his service, without 
putting them tothe trouble of removing 
to his [the testator’s] city to enjoy this 
advantage. 


A bequest of a year’s product, if the article 
exceed a third of the estate, does not entitle 
the legatee to aconsignment of it.—IF a 
person leave one year’s product of his slave 
or house to another, and he have no other 
property except such house or slave, the 
legatee in that case receives one third of a 
year’s product; because product, as being 
property, is capable of division. If, there. 
fore, the legatee require the heirs to make a 
division of the house, in order that he may 
himself collect the product from his own 
share (being & third), it would not be ad- 
mitted. Aboo Yoosaf, indeed, according to 
one report, holds a contrary opinion; for he 
argues that the legatee is a partner with the 
heirs; and a partner has a right to demand 
a division of the common property. In 
answer to this, however, it may be observed 
that this right amongst copartners arises 
from their having a property in the article 
itself ; whereas the legatee, in the present 
instance, has a property only in the product 
cf the article, and consequently is not en. 
titled demand a division. 


In acbequest of the use of an article to one, 
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of usufruct is exclusively entitled to the use 
during his term—Ir a man bequeath the 
person of his slave to Zeyd, and the service 
of him to Omar, and the slave exceed not 
a third of the testator’s estate, his person 
belongs to Zeyd, and his service to Omar; 
for as the testator has bequeathed a specific 
thing to each legatee respectively, each is 
therefore entitled to his own right. As, 
moreover (the bequest to the usufructuary 
legateo being at any rate valid), if the slave’s 
person had not been bequeathed,that would 
have belonged to the heirs, at the same time 
that his services would have belonged to the 
legatee ; so in the same manner his services 
belong to the legatee of usufruct where the 
testator has bequeathed his person to an- 
other; for bequest resembles inheritance, 
inasmuch as the right of property to the 
article is established after death in both 
instances. 

A bequest of an article to one, and tts con- 
tents to another, tf connectedly expressed 
entitles the second legatee to nothing.—Ir a 
person bequeath his female a slave to one and 
the child in her womb to another, or 4 ring 
to one and the stone of it to another, or a 
leathern bag, containing dates, to one, and 
the dates to another, and the legacy do not 
exceed a third of the estate,—in this case 
the first legates gets his legacy, but the 
legatee of the contained article is not en- 
titled to any thing. This is where the second 
bequest is immediately conducted in the 
same sentence with the first. But if they 
be mentioned separately (as if the testator 
should first say, “I bequeath my female 
slave to Zeyd,”’ and then remain silent, and 
afterwards say, ‘‘I bequeath the child with 
which she is pregnant to Amroo’’), the effect, 
according to Aboo Yoosaf, is the same as 
above mentioned ; whereas Mohammed main- 
tains that in this case the female slave goes 
to the first legatee, and her child is shared 
equally between the two (and the same holds 
with respect to the two other cases of the 
ring and the bag). The argument of Aboo 
Yoosaf is that as the testator first bequeathed 
the female slave, and afterwards the child 
in her womb, it may be inferred that his 
object in the first bequest was the female 
slave only, the second bequest being merely 
an explanation of his meaning in the first, 
—which explanation is approved, whether 
it be connected in the same sentence or not ; 
for as the bequest is not binding till after 
the death of the testator, his explanation 
connectedly or unconnectedly is one and the 
same; in the same manner as holds where 
a person first bequeaths the person of his 
slave to one and afterwards the service of 
him to another,—in which case the legatee 
of the person is not a partner of the legatee 
of usufruct with respect to the service 
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the slave. The argument of Mohammed is 
that the word ring comprehends both the 
stone and the hoop, and so likewise, the 
word female slave comprehends both the 
slave herself and also the child in her womb, 
—-and the word bag includes both the bag 
and its contents. With respect, therefore, 
to the ring-stone, the child, and the contents 
of the bag, there are two different bequests 
to two different persons, where both the 
legatees are equal partners in each. Nor 
is the second bequest, in this instance, a 
retractation of the first, it being, in effect , 
the same as where a person first bequeaths 
a ring (for instance) to one, and again be- 
queaths the same ring to another,—in which 
case the second bequest is not a retractation 
of the first, but the two legatces are equal 
partners in the ring; and so here likewise. 
It is different where a man first bequeaths 
the person of his slave to one, and then the 
property of him to another, as the word 
slave does not comprehond the service of 
that slave. It is also different whore a second 
bequest follows in immediate connexion 
with the first ; for in that case tho whole 
forms (as it were) one sentence indicating 
the design of tho testator to be that the 
hoop of the right (for instance) shall go to 
one, and the stone to the other. 


A bequest of the fruit of a garden implies 
the present fruit only, unless it be cxpressed 
in perpetuity.—L¥ a person bequeath to any 
one “the fruit of his garden ;’’ in that case 
the legateo gets the fruit actually in being 
at tho timo of the testator’s death, not what 
may be produccd afterwards. If, however, 
the testator say. “I bequeath the fruit of 
my garden perpetually to such an one,’’ the 
legatee is in that case entitled to the fruit 
then existing, as well as to whatever may 
afterwards grow there during his life. But 
if, on the other hand, the testator bequeath 
the produce of his garden (not the fruit),the 
logatee is then entitled to the present pro- 
duce and to whatever may be collected from 
it until his death, although the word per- 
petual should ot have been oxpressed ; for 
as the word fruit, in its common acceptation, 
means a thing actually in being, it cannot 
therefore be applied to what is not in being, 
unless by an express provision for that pur- 
pose :—whereas produce, in the common 
acceptation of the term, comprchends not 
only what at present exists, but also what 
may hereafter oxist in succossion ; and 
therefore its including what may appear 
after the testator’s decease does not depend 
upon the mention of any particular pro- 
vision or term. 


A bequest of the produce of an animal 
implies the extstent produce only, in every 
inetance.—-IF a person bequeath the wool of 
a sheep, or its milk, or young, and _ then die, 
the legatee is in that case entitled to what- 
ever may be extant (for these things) at the 
period of the testator’s death, and not to 
what may afterwards appear notwithstand. 
ing the word ‘“‘ perpetual ’’ have been ex. 
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pressed ; as the term wool, or so forth (as 
mentioned above), do not comprehend what 
is not actually in being. It is othefwise 
with respect to fruit (although that term 
also, in its common acceptation, compre- 
hends only whatis actually existent, and a 
bequest of non-existent fruit the never theless 
valid), because ordained contracts* (such as 
of gardening and hire) with respect to non- 
existent fruit being good in LAW, it follows 
that the word fruit, mentioned with a con. 
dition of perpetuity, comprehends also what 
is non-existent, and that a bequest of such 
is valid. It is otherwise with the wool, the 
milk, or the young ofa sheep; for as, with 
respect to the non-existent of those articles, 
there are no ordained contracts, a bequest of 
such is not valid :—contrary to what is 
oxistent ; for these are subjects of a valid 
contract (such as Khoola and the like), and 
therefore a bequest of them is likewise 
valid. 


CHAPTER VI. 
OF WILLS MADE BY ZIMMEES, 


A church or synagogue, founded durt 
health, descends to the te ries ir. 
Jew or a Christian, being in sound health 
build a church of a synagogue, and then die 
such building is an inheritance, according to 
all our doctors ; because Haneefa holds an 
erection of this nature to be equivalent to a 
Wakf, or pious appropriation, which (agree- 
able to his tenets) is not absolute,t but 
descends to tho heirs of the founder; and 
the two disciples, on the other hand, hold 
all such erections to be sinful in thoir 
nature ; whence they are of no validity [as a 
public foundation], and therefore descend to 
the heirs [in the samc manner as any other 
of the founder property). 


In the bequest of a house to the purpose of 
an infidel plach of worship, it is appropriated 
accordingly.—Iv a Jew or Christian will 
that, ‘‘after his death his house shall be 
converted into a church or synagogue for a 
particular set of people,’ the bequest is 
valid, according to all our doctors and takes 
effect to the extent of a third of the testator’s 
property ; because a bequest has two if. 
ferent characters, the appointment of a 
successor, and an actual cndowment: and 
the testator is competent to either of these, 

Whether any particular legatees be men- 
tioned, or otherwise.— Ik a Jew or Christian 
will that “his house be converted into a 
church or synagogue for a sect of people,,’” 
without specifying the particular sect, the 
bequest is valid, according to Haneefa. 


* Ordained contracts are such ag are 
authorized and sanctioned by the Kéran 
and concerning the validity of which, there.’ 
fore, no doubt can be entertained, 

+ See Vol. II, p. 231. 
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According to the two disciples, on the con. 
trary, it is not valid; for a deed of that 
nature is in reality sinful, although 
appear pious to the testator ; and a will for 
a sinful purpose is null, because the execu. 
tion of it would be a confirmation of sin, 
The argument of Heanecfa is, that the 
ounding of churches or synagogues is held, 
by these persons, to be an act of piety ; and 
as we are enjoined to leave them to the 
exercise of whatever may be agreeable to 
their faith, the bequest is therefore lawful, 
in conformity with their belief. 

OssEecTION.—What is the difference be- 
tween the building a church or synagoguc in 
the time of health, and the bequeathing it 
by will, that Haneefa should hold it inherit- 
able in the former instance, and not inthe 
latter ? 

Rep.ty.—The difference is this: that it is 
not the mere erecting (of the church, &c.) 
which extinguishes the builder’s property, 
but the exclusive dedication of the building 
to the service of Gop, as in the case of mosque 
erected by Mussulmans: and as an_ infidel 
place of worship is not dedicated to Gop, 
indisputably, it therefore still remains the 
property of the founder, and is consequently 
inheritable [in common with his other 
effects] ;—whereas a bequest on the con- 
trary, is used for the very purpose of de- 
stroying a right of property. 

THe bequests of Zimmees aro of four 
kinds.*—I. Those made for purposes held 
pious in their belief, but not in tho bolicf 
of Mussulmans, such as the building of a 
church or a synagogue (as alroady men- 
tioned), or the slaughter of hogs to feed the 
poor of their sect ; in which cases Haneefa 
holds the bequest to be valid, in conformity 
with the faith of the testator, whereas the 
two disciples deem it invalid, as being sin- 
ful.—II. Those made for purposes held 
pious with Mussulmans, but not with dZim- 
mees, such astheercction of @ mosque, a 
pilgrimage to Mecca, or burninga lamp in 
a mosque, in all of which instances tho 
bequests is invalid in conformity with the 
belief the testator, according to all our 
doctors; unless, however, it be made in 
favour of some particular persons, in which 
case it is valid, as under such circumstance 
it is an investiture, the mention of ‘‘build- 
ing & mosgue,” or so forth, being considered 
merely in the light of a counsel—(in other 
words, as if the testator had bequeathed his 
property to particular persons, counselling 
them therewith to erect a mosque). III 
Those made for a purpose held piovg both by 
Mussulmans and Zimmees, such as burning 
alamp in the holy temple (of Jerusalem), 
or waging war against infidel Tartars,t— 


* The distinctions here stated apply solely 
to bequests for particular purposes. 

,F.oofr at Toork : the name by which the 
hands of robbers who used to infest the 
northern provinces of Persia were formerly 
distinguished. 
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which aro valid, whether made in favour of 
specific persons or not.—IV.QLhose mado for 
purposes not held pious cither by Zimmces 
or Mussulmans, such as tho support of 
singers and dissoluto women.—which are 
invalid, as being of a sinful tendency ;— 
unless, however, they be made in favour of 
particular persons, and then they are valid. 

The will of a sensualist or innovator is the 
same as of an orthodox Mussulman, unless 
he proceed to avowed apostecy—A SEN- 
SUALIST,* or an innovator,f provided he 
proceed not to open and avowed infidelity, 
is, in point of bequest, in the same _ state 
with a perfect believor, because the law 
regards only his apparent state, which is 
that of a Mussulman; but if he proceed to 
open infidelity, he is then considered as an 
apostate ; and with regard to his will thero 
is a difference of opinion (in the same man- 
ner as our doctors have differed withregard 
to every other decd of such persons), —Ha- 
neefa holding that in this caye his bequest 
remains in suspense, and becomes valid 
upon his repentance, or null upon his death 
or expatriation,)—and the two disciples (on 
the contrary) maintaining that it is in every 
respect valid. 

The will of a female apostate ts valid.— 
The will of an apostate weman ig valid. 
This is approved; because womenin such 
cases are left to themselves, and not put 
death, as in the case of men.t 

A Moostamin may bequeath the whole — of 
his property.—I¥ a Moostamin bequeath the 
wholo of his property to # Mussulman ora 
Zimmee, it is valid; for a bequest of the 
whole of an estate is deemed illegal only as 


it affects the right of tho testator’s heirs 
(whence itis that if they assent such _ bo- 
Movs- 


quest is valid) ; but the heirs of the 
tamin are possessed of no cognizable rights, 
they being, as it were, dead, so far as relates 
to the Mussulman government, because of 
their being in a_ hostile country. Besides, 
the property of a Moostamin is in security 
only in virtue of the protection he receives 
from the state, which protection he enjoys 
in his own right ; not in right of his heirs. 

But if he bequeath a part only, the residue 
is ransmitted to his heirs —Ir a Moostamin 
bequeath part of his property, the bequest 
ig executed accordingly, and the remainder 
is transmitted to his heirs, notwithstanding 
they be residents in an hostile country ; such 
being the law with respect to Moostamins. 

An emancipation, or Tadbeer, granted by 
him on his deathbed, takes effect in toto.—Ir 
a Moostamin, immediately before his death. 


reearanee caesite peetnae 


* Arab, Sahib-al-hawa. Hawa signifies 
the sengual passions, a complete conquest 
over which is essential to the chrracter of a 
good Mussulman. 

t Arab. Sahib-al-biddat. A  free-thinker 
or secrtary,— Abroacher of new and heterodox 
inions in matters of faith. 

t See Vol. II. p. 229. 
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emancipate his slave, or make him «a Modab- 
bir in the Mussulman territory, it it valid, 
and the slave is accordingly free, notwith- 
standing his valno oxceed a third of his 
master’s estate ; for a bequest beyond a third 
of the property it is deemed illegal only as it 
affects tho right of the testator’s heirs ; but 
a Moostamin’s heirs possess no cognizable 
right, as was alroady montioned. 

Any bequest in favour of a Mussulman is 
valid.—I¥ a Mussulman or Zimmco make a 
will in favour of a Moostamin, it is valid; 
for a Moostamin, so long as he resides in 
a Mussulman country, is considercd in the 
light of a Zimmee; and as the exercise of 
gonerosity and benevolence in favour of such 
is therefore allowed to Mussulmans during 
life, it is also permitted them to extend such 
acts to a period after their death,—(It is 
related of Haneefa and Aboo Yoosaf, that 
they held wills in favour of Moostamins to 
be illegal, because of their intention to re- 
turn to their own country; and also, because 
the Mussulmans not only allow this, bat even 
do not suffer them to reside in their domi- 
nions more than # ycar, unless they submit 
to the payment of the capitation-tax.—The 
former is, however, the better opinion.) 


The bequests of a Zimmee are subject to 
the same restrictions with those of a Mussul- 
man.—Ire x Zimmee bequeath more than a 
third of his estate to a stranger, or to an 
heir, it is not valid, as being contrary to the 
laws of the Mussulmans to which thoy have 
laws to conform with respect to all temporal 
concerns, 


He may make a bequest in favour of an 
unbelicver of a different sect—Iva Zimmec 
make a will in favour of an infidel of a dif. 
ferent persuasion, it is valid, because of the 
analogy of legacies to succession by inhcrit- 
ance, all the different deseriptions of those 
persons who disbelicve the truo faith being 
consideved as of one class. 

Not being « hostile infidel.—I¥ a Zimmec, 
residing in tho Mussulman territory, make a 
will in favour of a hostile infidel, it is not 
valid for as inheritance docs not obtain 
between those, because of the difference of 
country, it follows that a bequest from the 
one to the other is of no effect, bequest being 
similar to inheritance. 
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CHAPTER VII. 
OF EXECUTORS AND THEIR POWERS. 


An executor, having accepted his appoint. 
ment in presence of the testator, ts not after- 
wards at liberty to reject it.—I¥ ® person 
appoint another his executor, it remains with 
that other cither to accept of or decline the 
appointment, in the presence of the testator; 
because no one has the power of compelling 
another to interfere in his concerns. But if 
the executor accept his appointment in the 
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presence of the testator, and afterwards, 

either in his absence, or after his death, 

decline it, such refusal is not admitted ; 

because the testator had placed a reliance on 

his consent ; and therfore, if the rejection 

were allowed of ocither in his absence cy 

after his decease, he would, necessarily be 

deccived. 

His silence leaves him an option of rejec.. 
tion.—Ir¥ a person appoint another his exe- 
cutor, and that other remain silent, without 
giving any indication of his acceptance or 
refusal, he is in that case at liberty, after 
the death of the testator, to accept on refuse 
the appointment, as may be most agreeable 
to him. 

But any act indicative of his acceptance 
binds him to the execution of the office.— 
Bout if a person, under such circumstances, 
should, immediately after the death of the 
testator, dispose of any part of the effects by 
sale, then, as an act of this kind is a clear 
indication of his acceptance, the executor. 
ship becomes obligatory on him,. The sale 
moreover, is valid in this instance, notwith. 
standing the executor may not have con. 
sidered himself as such at that time; for 
his executorship (like inheritance, bequest 
being a sort of succession as well as inherit. 
ance), doves not depend on his knowledge ; 
and, as being an cxccutor, @ sale transacted 
by him is valid. 

Having rejected the appotniment, after the 
testator’s decease, he may still accept of tt, 
unless the magistrate appoint an executor in 
the interim.—Iy a person appoint another 
his executor, and the person so &ppointed, 
remain silent until the testator’s deceass 
and thon reject the office, and afterwards 
declare his acceptance of it, such acceptance 
is valid, unless the Kazec, during the in. 
terim, should have sct him aside, and ap- 
pointed another, in consequence of his first 
declaration ; because the refusal does not 
immediately annul the appointment, that 
being injurious to the decease ; and although 
the continuance of it be prejudicial and 
troublesome to the exccutor, still he has the 
merit of it, which is an equivalent for the 
disadvantage,—whereas the injury to the 
deceased has nothing to counterbalance it, 
The executorship thorefore endures in this 
case. If, however, the Kazee set him aside, 
his decree to that effect is valid, as he pos. 
sesses the power of removing an inconveni- 
ence, to which executors sre frequently sub- 
jected, and which may render the continuance 
of the office injurious to them. The Kazee, 
therefore, to remedy this, may discharge the 
executor from his office,and appoint another 
in his room, to act with the estate, thereby 
preventing an injury both to te excutor 
and the deceased. If, moreover, the executor, 
after being thus dismissed by the Kazee, de- 
clare his willingness to undertake the e < 
torship, such declaration is not admitted br 
attended to, as he here assents after his 
appointment having been altogether annulled 
by the order of the Kazee, 
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Where a slave, a reprobate, or an infidel, 
are appointed, the magistrate must nominafe 
a proper substituie.-—A PERSON may appoint 
a slave, reprobate,* or an infidel, to be his 
executor ; but it is incumbent on the Kazce 
t> annul such appointment, and nominate 
another person, because of the disadvan- 
tages which would attend the comfirmation 
of itin either of those instances; for a 
slave could not act but by the power of his 
master; a reprobate may be suspected of 
fraud ; and it is not fit such a trust should 
be committed to an infidel, as the enmity 
which every infidel may be supposed to 
entertain towards a Mussulman on the score 
of religion will occasion a disregard to his 
interest. The dissolution of such appoint- 
ments is therefore incuu, bent on the Kazee, 
notwithstanding their original validity. 

The appointment of the testator’s slave is 
invalid, if any of the heirs havea attained to 
maturity, but not otherwise. Iv a person 
appoint his own slave his executor, any of 
the heirs being arrived at the age of matu- 
rity, it is not valid ; because such heirs may 
prevent the slave from the execution of his 
office by selling their property in him to 
another, and thereby rendering him inca. 
pable of acting but by the consent of the 
purchaser. If, on the contrary, the heirs be 
all infants, the appointment isin that case 
valid, according to Haneefa. The two dis- 
ciples maintain that it is not valid (and such 
is what analogy would suggest) ; because 
slavory is incompatible with the exercise of 
power; and also because, in this particular 
instance, it would follow that the property 
was master over the proprictor, which is 
contrary to Law. The argument of Haneefa 
is, that the slave is sane and adult, and 
therefore capable of the discharge of such 
trust. Neither has any person the power of 
prohibiting him from it, because the heirs, 
although they be his masters, yet cannot 
exert this power, on account of their youth. 
As, moreover, the deceased appointed him 
to this trust, it may hence be inferred that 
his tenderness, and regard for the heirs was 
superior, in his opinion, 80 that of any other. 
This appointment, therefore, is valid ; in the 
some manner as that of a Mokatib ;— in 
other words, if a person appcint his Moka- 
tib his executor itis valid; and so here 
likewise. 

In case of the executor’s incapacity, the 
magistrate must give him an assistant.—Ir 
an executor be unequal to the execution of 
his office, it is incumbent on, the Kazee to 
associate another with him, in order that 
the duties of the office may be properly exe. 
cuted. 

But he must not do so on the executor 
pleading incapacity, without due examina. 
tson.—I¥ an executor represent to the Kazee 
his. imability to execute the duties of his 


* Arab. Fasik. (The term has been re- 


peptedly defined.) 
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charge, it is requisitc, in such case, that 
the Kazee, before he attends tc his repre- 
sentation, make particulareinquiry into the 
truth of it, as complainants of this kind 
often assert falsehoods, with a view to alle- 
viate their own burden. But if it shall 
appear to the Kazee, on due examination 
that the executor is utterly incapable of the 
office, he must release him, and appoint 
another in his place, this being advantage- 
ous both to the executor and to the estate, 

And tf he appear perfectly equal to the 
office, he cannot be removed.—-I¥ an executor 
he perfectly equal to the discharge of his 
Office, and trust worthy therein, the Kazee is 
not at liberty to dismiss him; for any per. 
son whom the Kazee may appoint in his 
place must be less eligible, as the deceaged 
had particularly solected him, and s‘gnified 
his confidence in him. He therefore must 
be continued in preference to all others; 
even to the testator’s father, notwithstand- 
ing his supposed tenderness; and conse- 
quently to others a fortiori. 

He cannot be removed on the complaint of 
the heirs, wnless his culpability be ascer- 
tained.— Iv all or part of the heirs prefer a 
complaint against the executor, still the 
Kazeo must not dismiss him immediately, 
nor until his guilt be ascertained, as he acts 
under an authority derived from, the de- 
ceased. If, however, he prove culpable, it 
is incumbent on the Kazce to dismiss him 
and appoint anotherin his place; for the 
deceased nominated him to the office from 
supposing him worthy of confidence; but 
upon being found culpable he no longer con- 
tinues so, insomuch that if the testator were 
living he would himself discharge him; 
and as he is incapacitated, by death, from so 
doing, the Kazee must take this upon him as 
his substitute. 

One of two joint executors cunnot act with- 
out the concurrence of the other.—IFr a man 
appoint two executors, neither of them is 
entitled, according to Haneefa, and Moham- 
med, to act without the other, except in 
particular cases, of which an explanation 
shall be hereafter given.—Aboo Yoosaf is of 
opinion that in all cases cither of them may 
act without the other, because, an executor 
is endowed with his power of action in 
virtue of the will of the testator; and as 
power of action is a thing sanctioned by the 
LAw, and incapable of division,* he enjoys 
his power complete and perfect in the same 
manner a8 a complete authority to contract 
their infant sister in marriage appertains to 
each of her bruthers respectively.—(Tho 
ground of this is, that cxecutorship is a 
succession, which succession cannot be estab- 
lished in the executor, unless the authority 
of the testator devolve to him in the same 
degree in which it had  apertained to the 


eed 


* That is, cannot be enjoyed or exercised 


partially. ’ 
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tostator, that is, completcly and perfectly.)-- 
The testator’s choice, moreover, of the two 
to be his executors is an argument of the 
particular attachment of each to his interest, 
which attachmont is equivalent to the con- 


sanguinity of two brothers in the point of 


contracting their infant sister in marriage,— 
The arguments of Haneefa in support of his 


opinion are twofold.—Frrst, the power of 


an executor, being derived from the testator, 
is of consequence to be exercised in tho 
manner prescribed by him; andin the casc 
in question the testator has entrusted this 
power to both the executors, on the condi- 
tion of their being united in the trust, for he 
does not expressly assent to their acting 
otherwise than jointly, and the above con- 
dition is moreover attended with advantage, 
as the deliberations of two persons are better 
than of one. It is otherwise with two 
brothers, in the circumstance of contracting 
their infant sister in marriage (as adduced 
by Aboo Yoosaf), since the cause — of such 
authority being vested in them is relation- 
ship, a cause which exists equally in each. 
The contracting jn marriage, moreover, is 
a right of the infant, resting upon her 
guardian (insomuch that if the infant re- 
quire her guardian to contract her to any 
person, being her equal, for whom she has a 
liking, he must comply), whereas, in the 
case here considered, the acting [with the 
estato] is the right of the executor himsclf 
not of another resting upon him. In the 
ease of contracting the infant in marriage, 
therefore, if one of the two brothers so con- 
tract her, he merely discharges a duty in- 
cumbent on the other brother, and his act is 
therefore valid ; whereas, in the case of exo. 
cutorship, if one of thetwo act alone, ho 
exercise a right appertaining to the other, 
and his so doing is therefore invalid ;—in 
the same manner as where two persons owe 
ad sum of money to one, in which case it 
would he perfectly lawful for either of them 
to discharge the whole debt, whereas, sup- 
posing one man to owe a sum of money to 
two others, it would not be lawful for him to 
pay the whole to cither of them. 

Except in such matters as require wmme- 
diate execution,—THe case excepted by 
Haneefa and Mohammed, in which they 
hold the acts of either executor, singly, to 
be valid, are such as require immediato oxe- 
cution, This it is lawful for cither cxe- 
cutor, singly, to disbusre the funeral 
charges, as a delay in this might occasion 
the body to become offensive ; whence it is 
that a similar power is vested in the neigh- 
bours. In the same manner, either of the 
executors, singly, may purchase victuals or 
clothes for the infant children of the testator, 
this being a matter of urgency, and which 
admits of no delay. 

Or which are of an incumbent nature.— 
So likewise, it is lawful for either of the 
executor to restore a deposit, and usurped 
article, or a thing purchased by the testator 
ynder aninyalid contract. In preserving 
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the estate of the testator, also, and in dls. 
charging his debts, the act of either executor 
is lawful independent of the other. For 
none of these are considered as an exercise 
of power, but merely the performance of a 
duty,—insomuch that the depositor has him. 
self a right to seize and carry away his 
deposit, if he find it among the effects Of 
the deceased, and the creditor has a similar 
right with regard to his debt ;—-and it is, 
moreover, the duty of every one into whose 
hands property may fall, to attend tothe 
preservation of it, whence this comes under 
the description of aid and assistance, not of 
an exercise of power ;—neither do any of 
these acts require thought or consideration. 
Either of the exccutors hag also a right 
singly to discharge a legacy, or emancipate 
a slave, if directed by the testator, because 
such deeds require no thought or considera- 
tion, , 
Or in which the interest or advantage 
of the estate are concerned.—In the same 
manner, either of them may institute a suit 
in claim of the rights of the testator because 
a conjunction of both in so doing would be 
impracticable, since, if they were to do it 
at one and the same time in the assembly of 
the Kazce, they must occasion noise and 
confusion (whence it is that only one of two 
agents for litigation is allowed to plead at 
atime). The acceptance for a gift for an 
infant is likewise an act which neither may 
perform singly ; for in case of delay there is 
a possibility of the gift being rendered null 
by the death of the donor previous to the 
seizure. These acts,, moreover, being per- 
mitted to a mother and nurse, is @ proof that 
they are not exertions of power. It is like- 
wise permitted to any of the executors, 
singly, to sell goods where there is an appre- 
hension of their spoiling, as in th case of 
fruit, and the like: and also to collect to. 
gether and preserve the scattored property 
of the testator, as delay might occasion the 
destruction of it; and such permission is, 
moreover, given to every person into whose 
hands property may fall, whence it may be 
inferred that this is not an exertionof power 
(It is recorded, in the Jama Sagheer, that 
none of the executors, where there are more 
than one, has singly the power of selling 
goods, or receiving payment of debts, be- 
cause these are exercises of power which 
they must perform jointly, in conformity 
with the will and intention of the testator.) 
Case of a testator appointing different 
executors at different times.—I¥F 4 person 
appoint two executors in a separate manner 
(as if he should first say to the one “ I have 
appointed you my executor,” and again, at 
a different period, to the other “I have 
appointed you my executor’’), some allege 
that in this case each of them has indivi. 
dually a power of exercising the functions 
of his appointment, without consulting the 
other, in the same manner as two azents, 
where they are appointed by different com. 
missions ;—the reason of which js that he 
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testator, in appointing the two separately, 
indicates his assent each acting from his 
own judgment, without the other's asistance 
or advice. Others, again, say that con- 
cerning this case also a disagreement subsists 
between Hancefa and Mohammad on one 
aids, and Aboo Yoosaf on the other ; because 
a will is not establishod until the death of 
the testator; and at that time both are 
executors together, notwithstanding they 
had been appointed separately. It ia other 
Wise with two agents appointed under dif- 
ferent commissions ; for the appointment of 
each of those atill continues distinct and 
separate, as settled by the constituent. 

In case of the death of a joint executor, 
the magistrate must appoint a substitute.—Tr 
one of two executors die, it is incumbent on 
the Kazee to appoint another in his room. 
This is the opinion of Haneefa and Moham- 
med ;becanse, according to their doctrine, 
the remaining exccutor has not, of himself, 
power to act on every occasion, and he 
interest of the deceased therefore requires 
the appointment of another to operate with 
him; and it is also the opinion of Aboo 
Yoosaf, because, although the romaining 
executor he (according to him) empowered 
to act of himself: still it behoves the Kazee 
to appoint another his companion ; for the 
design of the testator evidently as, to leave 
two successors the managoment of his con- 
cerns; and aa this may be fulfilled by the 
appointment of a substitute for him who 
dies, one must be appointed accordingly. — 

Unless the deceased have himself nomi- 
nated his successor.—Ir the deceased exe- 
cutor have appointed the living executor to 
act for him, it is in that caso lawful for the 
latter (according to the Zahir Rawayet) to 
act alone, nor is it incumbent on the Kazee 
to appoint another in the room of the 
deceased ; because here the judgment of the 
deceased executor virtually subsists in the 
living one, as it were, by succession.—(There 
is a tradition of Haneefa having contradicted 
this doctrine, because of its repugnance to 
the object of the testator, namely, the agency 
of two persons: in opposition to the case 
where a dying exccutor appoints some other 
person to succeed him ; for such appointment 
is valid, because of its being attended with 
the advantage of the judgment of two distinct 
Persons, as was intended by the tastator.) 

The executor of an executor is his substitute 
tn effice.—Ir an executor, previous to his 
death, appoint another person his exccutor. 
in that case the person so appointed is en- 
titled to act as executor, both to him, and 
also to the person to whose affairs his imme- 
diate testaor had acted ag executor. This 
is according to our doctors. Shafei maintains 
that the person so appointed is not entitled 
to act as executor to the first deceased, be- 
pause ft the analogy his appointment bears 
to tuat of an agent; in other words, if a 
‘person, during his life time, appoint an agent 
to act for him. that agent is not permitted 
to delecata his powers to another without 
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having previously obtained the consent of 
his constituent.— (The ground of analogy 
between these two cases is, that in the same 
manner as the constituent is supposed to 
place a reliance on the agent, and on him 
ouly, so also the testator may be supposed 
to act with regard to the executor.) The 
arguments of our doctors upon this point arc 
twofold.—First, an oxecutor derivos his 
powor from the tostator: and it is therefore 
lawful for him to appoint an executor to suc- 
ceod him ;—-in the same manner as in the 
caso of a grandfather: in other words, a 
father has the power of bestowing his child 
in marriage, which devolves upon his father 
after his death: and the grandfather has in 
such case the power of appointing an agent 
for the execution of the child's marrige ; 
and so likewise, it is lawful fur an executor 
to appoint another executor, as the power 
appertaining to the testator devolves upon 
his executor, in the same manner as a father’s 
tight to dispose of his child in marriage 
devolves upon tho grand father. As, more- 
Over, tho grandfathor is the father’s subati- 
tute with regard to the power which devolves 
to him, so in the samo manner the excoutor 
is tho substitute of the testator; because the 
nomination of an executor is, in effect, an 
appointment, by the testator, of a substitute 
with respect to the matters in which he is 
himslf empowered; and as the executor, at 
the time of hia death, possessed « power with 
respect to both estates (his own, and also 
that of his testator), it follows that the 
second cxecutor (that is, the one appointed 
by him) is his substitute with respect to both 
estates alxo.—Suconpiy, as tho testator had 
recourse to the assistance of the executor. 
Notwithstanding he knew there was a poasi- 
bility of his dying in the intcrim, and 
thereby leaving his object unaccomplished, 
it may be inferred that his intention was 
that his, executor should in such case appoint 
anothor, It is otherwise with an agont ; fur 
he is not at liberty to appoint any other 
person his agent without the consent of his 
constituent ; because, as the latter is still 
living, and consequently has it in his power 
to accomplish his object himself, it is there- 
fore not to be supposed that he will con-ent 
to his agent appointing another agent under- 
him, 

An executor ts entitled to possess himself 
of the portions of infant and absent adult 
heirs, on thetr behalf.—I¥ an  exocutor, the 
legatces being present, divide off the estate 
of the testator from the legacies, on behalf 
of his heirs who are infants, or adult 
absentee, and take possession of their por. 
tions, it is lawful; for an heir is successor to 
the deceased ;; andas an executor is also a 
successor to him, he is of course a competent 
litigant on behalf of infant or absent heirs, 
and may, of consequence, mako a division, 
and possess himself of their portions on their 
behalf.—insomuch that if those portions 
were to perish in his hands, still they are 
not at liberty to participate with the legateos 
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in what remained to them after such divi- 
sion, 

But not of the legacies of infant or absent 
legatees.—-IF, on the contrary, an cxcutor, 
the heirs being adult and present, divide of 
the legacies from the estate, and take pos- 
session of them on behalf of infant or absent 
Iegatees, it is unlawful; for a Icgatecs not a 
successor to the deceased in overy respect, 
he boing constituted a proprietor by a new 
and supervenient cause; and as, thercfore, 
the exccutor does not stand as litigant on his 
behalf, his taking his [the legatee’s] portion 
is not valid,—insomuch that if the legacy 
were to perish in his [the executor’s} hands, 
the legatee would be entitled to take a third 
of whatever had remained to the _ heirs. 
Neither as any compensation due from the 
executor in this instance; because an 
executor is a trustee: and as the power of 
conserving the effects of the testator is lodged 
in him, the case is therefore the same as if 
the loss had happened previous to the divi- 
gion of the clfects, ; ; 

A legacy appropriated to pilgrimage, tf 
lost, must.be repaired, to the extent of a third 
of the estute.--Ifa person bequeath a sum 
for the performance of a pilgrimage to 
Mecca, and then dic, andthe cxecutor 
divide off the said sum from the heirs, and 
take possession of it, and jit be afterwards 
lost or destroyed, either in his charge, of in 
that of the person whom he had appointed 
for the performance of the pilgrimage, in 
that case, according to Hancefa, a third of 
ihe remaining property of the deccased must 
he appropriated for the pilgrimage. Aboo 
Yoosaf, on the other hand, holds that if the 
sum thus lost have been originally cquiva- 
lent to a third of the property, nothing is 
afterWards to be taken from the heirs; but 
that if it was less, the deficiency must be 
applied to the purpose of the pilgrimage, 
Mohammed, on the contrary, is of opinion 
that in neither case is the executor to tuke 
any thing from the heirs: heeause the setting 
aside of a particular sum, for the perform. 
ance of the pilgrimage, was the undoubted 
right of the testator ; and as, if he had him. 
self set aside the sum for that purpose, and 
it had afterwards been lost or destroyed, 
nothing further would have been required, 
and the legacy would have been void, it is in 
the same manner void where the sum wag 
set aside by the executor, as he acts for, and 
stands in tho place of, the deceased. The 
argument of Aboo Yoosaf, in support of his 
opinion, is that a third of tho whole property 
as a fund for the execution of wills, to which 
extent only they are to be exccuted, and no 
farther, Tho arguments of Iancefa, in sup- 
port of his opinion on this point, are twofold, 
First, the performance of the pilgrimage 
was the object of the testator, not the setting 
aside a sum for that purpose; and therefore 
the appropriation or delivery of the money, 
without the accomplishment of the object, is 
of no consideration, it being, in effect, the 
same as if the sum had been lost previous 


to the division,—in which case a third of the 
remainder would be appropriated to the pil- 
gyimage. SECONDLY, the division, with 
respect to the Icgacy, is not perfect and com- 
plete until the portion bequeathed for the 
purpose of pilgrimag be expended there upon 
as there is no person to take possession of it 
Where, therefore, this sum is not expended 
in the performanco of pilgrimage, the parti- 
tion is incomplete, and the case is (conse- 
quently) the same as if the sum had been 
lost or destroyed before the partition. 

A legacy, after being divided off by the 
magistrate, descends to the legattee’s heirs in 
case of his decease.—I¥F a person bequeath a 
third of one thousand dirms to anothor who 
is at that timo absent, and the heirs consign 
the said sum to the Kazee, in order to divide 
and set apart the share of the absent legatee, 
the division thus made by the Kazee is valid 
because of the original validity of the will, 
insomuch that if the absentce should after. 
wards dic, previous to his having declared 
his acceptance, the legacy nevertheless de- 
volves to his heirs. The office of Kazee, 
moreover, is instituted with a view to the 
benefit of mankind, that he may attend to 
the conservation of their rights, especially 
with respect to such as are dead or absent;— 
and as among these attentions to the rights 
of mankind is the setting aside and taking 
posession of the portions of absentees, such 
acts by him on behalf of an absentee are 
valid of course:—insomuch that if such por- 
tion were destroyed in his possession and 
the legatee should aftorwards appear, still 
he would have no claim upon the heirs, 

An executor may sell a slave of the estate, 
for the discharge of the debta upon, tt, in 
absence of the creditors.—\1 is lawful for an 
executor, in order to discharge tho debts of 
the decased, to sell a slave for a suitable 
price, in the absence of the creditors ; for as 
the testator might have done so during his 
lifetime the executor, as his representative, 
is entitled to do the same. The ground on 
which this proceeds is, that the right of the 
creditors to the effects of the deceased lies, 
not in the things themselves but in their 
worth: and the worth of the slave is not 
anniblated by the sale, as the price (which 
ix in reality the worth) still remaina, 

(Tnless the slave be involved in debt.—-Ir is 
otherwise with respect to an indebted slave ; 
forthe sale of such in the absence of the 
creditors is not valid, as their right lies in 
the person of the slave, they having a claim 
to the earnings of his labour, which would 
be annihilated by the sale of him. 

An erecutor, having sold and received the 
price of an article which afterwards proves 
to be the property of another, ts accountable 
to the purchaser for the price he had so re. 
ceived.--L¥ a person appoint another his 
executor, directing him, after his decease,to 
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sell a slave, and bestow the price in charity, 

and the executor accordingly sell the slave 
and take possession of the price, and it he 
afterwards Jost or destroyed with him, and 
the slave prove to be the property of another 
person, he (the executor) is accountable to 
the purchaser for the price, agreeably to the 
laws of sale; and _ he is entitled to take an 
equivalent from the effect of the deceased, 
being, as it were, an agent on his behalf. 
This indemnification, according to Hancefa, 
he is to take from the whole of the estate at 
large, and such is the Zahir Rawayet. It is 
recorded from Mohammed, on the contrary, 
that he is to indemnify himself from the 
third of the effects as the instructions of 
the deceased were in the nature of a will; 
and the third of the property is the fund for 
the execution of a will. The ground of the 
doctrine of the Zahir Rawayet is, that as 
the executor, in the sale of the slave, was 
deceived by the testator, the restitution 
made by him to the purchaser is therefore 
n debt due to him from the testator; and 
the debts are discharged from the whole of 
the estate, not from the third. It would be 
otherwise if the Kazee, or his Ameen, should 
sell the slave, and he afterwards prove the 
property of another; for in this case the 
obligations of the sale do not rest upon 
those officers, but the purchaser comes at 
once upon the estate for an equivalent to the 
price lost or destroyed as above ; since other- 
wise the door of magistracy would be shut, 
and tho rights of mankind consequently 
injured, as no man will undertake the office 
of Kazee unlesshe be exempted from re- 
sponsibility. It isto be observed that what 
is now advanced, that ‘‘the executor is to 
take an equivalent from the cffects of the 
deceased ;’? proceeds on the supposition of 
these being snfficient to answer this pur- 
pose; for if they he inadequate to it, the 
executor is entitled to an jindemnification 
only in the greatest possible degree ; and if 
the deceased should have no effects whatever, 
the executor (like any other creditor) has no 
claim for indemnification. 

But if this have been lost, he may reim- 
burse himself from the person to whom the 
article had fallen by <inheritance.—Ir an 
executor sell a slave which had fallen to the 
share of a child of the deceased, and take 
possession of the price, and it be afterwards 
Jost in his hands, and the slave prove the 
property of another person, the purchaser 
has in that case a claim for restitution from 
the executor, who is entitled to indemnify 
himself fram the share of the child in whose 
behalf he acted ;—and the child is entitled 
to an equivalent from the shares of the 
other heirs; for upon the slave proving the 
property of another person, the distribution 
of inheritance, as at first executed, ia an- 
nulled, the case being, in fact, the same as if 
nguch slave had ever existed, or been 
accounted upon as part of the estate. 

An executor may accept a transfer for a 
debt due hisinfant ward.—I¥ a person jn- 


WILLS, 


[Vo.. IV 


pea enetmanininiT me aR SANG Seton te rt Bera 


debted to an orphan like a transfer on some 
other person, and the exccutor (the guardian 
of the orphan) accept the same, such accept- 
ance is approved, provided it be for the inte. 
rest of the orphan, because of the person on 
whom the transfer is made being richer (for 
instance) than the transferrer, and also a 
man of probity ; for the power of acting is 
vested in the executor, merely that he may 
employ it for the interest of the orphan :— 
but if the transferrer be richer than the 
other, the acceptance is not approved, as 
being, in its tendency, prejudicial to the 
orphan. 

Or sell or purchase moveables on his 
account.—IT is lawful for an executor to 
sell or purchase moveables, on account of 
the orphan under his charge, either for an 
equivalent, or at such a rate as to occasion 
an inconsiderable loss,—but not at such a 
rate as to make the loss great and apparent; 
because, the appointment of an executor 
being for the benefit of the orphan, he must 
avoid losses in as great a degree as possible; 
—but with respect to an inconsiderable loss, 
as in the commerce of the world it is often 
unavoidable, it is therefore allowed to him 
to incur it, since otherwise a door would be 
shut to the business of purchase and sale. 

An executor, in giving a bill of sale, must 
not insert his power as an executor in it, but 
must give a scparate paper to that effect, out 
of caution; for if the latter also were in .- 
serted, it might happen that the witness to 
the sale might set his name to the bottom of 
the instrument without examination, which 
would implicate a false testimony, since 
with the executorship he has no concern, 
Some, moreover, have asserted that the 
attestation of the witness ought to run in 
this manner—-‘‘ Sold) by Zeyd the son of 
Omar,” and not ‘‘by Zeyd te executor of 
such a person :”’—but others maintain that 
this is immaterial, and that the latter mode 
may with propriety be adopted, as executor. 
ship in a matter of notoriety. 

He may also sell moveable 8s on account of 
an absent adult heir.—-AN executor has the 
power of selling every species of property 
belonging to an adult absent heir, excepting 
such as immoveable:—for as a father is 
authorized to sell the moveable property of 
his adult absent son, but not such as is in 
moveable, his guardian (the executor) has 
the same power. The ground of this is that 
the sale of moveable property is a species of 
conservation, as articles of that description 
are liable to decay, and the price is much 
more easily preserved than the article itself. 
With respect, on the contrary, immoveable 
property, it is in a state of conservation in 
its own nature ; whence it is ulawful to sell 
it,—unless, however, it be evident that it 
will otherwise perish or be lost, in which 
case the sale of it is allowed. 

He cannot trade with his ward’s portion,— 
Ir is not lawful for an exeoutor to trade 
with the property of the orphan; for the 
conservation of it, merely , is committed tq 
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him, not the power of trading with it,— | ovidence that the deceased had associated a& 


according to what is mentioned in the 
Awzah upon this subject. 

He may sell moveable property on account 
of the infant or absent adult brother of the the 
testator.—ACCORDING to Mohammed and 
Aboo Yoosaf, the executor of a brother, 
with respect to an infant brother, or one of 
mature age, who is absent, stands in the 
same predicament as the exccutor of a 
father with respect to his adult absent son 
(in other words, he is empowered tv sell 
the moveable property of tho orphan or ab- 
sentee); and so likewise of an executor 
appointed by the mother or uncle; for as the 
mother and uncle are permitted to interfero 
in the management of the property so far 
relates to its preservation, so also is the 
executor who represents them. 

The power of a father’s execuctor precedes 
that of the grand-father.—Tue power of the 
father’s executor, in the management of the 
property of his orphans, is superior to, and 
precedes that of tho grandfather. Shaikh is 
of opinion that in this respect tho grand. 
father has tho superior power; because the 
LAW has ordained him to be the represent- 
tive of the father, where the latter has- 
ceased to exist—whenee it is that (failing 
the father) the grandfather inherits to his 
grandson. ‘The argument of our doctors ts, 
that as, in consequence of tho will, the 
authority of the father devolves upon his 
exccutor, the executor’s authority is there- 
fore that of the father, in offect,—and con- 
Koquently the father’s executor preeedes to 
grandfather, in the same manner as the 
father himself would. The ground of this is, 
that as the father, notwithstanding the ex. 
istenvo of the grandfather, appointed another, 
to act for his children, it may be hence in- 
ferred that he considered such appointment 
more beneficial to them than if they had heen 
left tou tho management of the grandfather, 

If there he no cxeculor, the grandfather is 
the father's representative.—Ie « father dic 
without appointing an executor, tho grand. 
father represents the father; * because a 
grandfather is most noarly related to the 
children of his son, and most interested in 
their welfarc ;—whence it is that the grand- 
father is empowered to contract the infant 
wards in marriage, in preference to the 
father’s executor,— notwithstanding tho 
latter take precedence of him in point of 
managing and acting with the property, for, 
the reasons already assigned. 


CHAPTER VIII. 
OF EVIDENCE WITH RESPECT TO WILLS. 
The evidence of two executors to the ap- 


pointment of a third ie not valid unless he 
claim or admit it.—I¥F two executors give 


* Literally, ‘‘is in the stead of,’ or “stands 
in the place of,” 


third person with them, and that person deny 
his having done so, the evidence of the ex- 
ecutors is of no effect; becauso thoir assertion 
having a tondency to their own advoNtago, 
inthe caso it will afford thom from part of 
their labour, lays them open to suspicion. 
If, on the contrary, the third person 9),im 
or admit of the executorship, their evidence 
is valid, on a favourable construction, Ana- 
logy would suggest that here alan the evi- 
dence is null, in the sume manner ag in the 
former instanco, and for tho same reagons, 
The ground of a more favourable construction 
in this particular, is that as the Kazee has 
the power of either appointing an exeoutor 
at the first, or associating a third person (by 
that person’s consent) with tho two executors 
without any testimony on their part it 
follows that their testimony morely prevonts 
the Kazee from the trouble of nomination. 
by rendering it unnecessarry for him to seek 
out and name ® proper person to assist in 
the executorship ;—tho person still, however 
holding his office in virtue of the Kazco’s 
nomination. 

The evidence of orphans to the appoint- 
ment of an exceutor is not admitted if he 
deny it.--Iv two orphans give evidence that 
their deceased father had appointed a parti- 
ewar person his eXecutor, and the person 
mentioned deny the same, their evidence is 
not credible, being liable to & Suspicion a 
the advantages they would draw from the 
labours of a person exerted towards the pro- 
servation of their property. 

The testimony of executors with respect to 
properly, on hehalf of an infant.—ly two 
executors give evidence, on behalf of an in- 
fant heir (their ward) concerning property of 
the deceased, or of any other person, it is of 
no effect; because their testimony merely tondy 
to prove their right to the management of 
such property, 

Or of an absent adult, is not admitted.— 
Ir two executors give evidence, on behalf of 
an adult heir, concerning property of tho 
deceased, it is of nocflecls; but it iy valid 
concerning property appertaining to any 
other person. This is tho doctrine of Haneefa 
The two disciples are of opinion that jin both 
eases the evidence is valid, because it is not 
liable in oither of thom to any suspicion, ag 
the power of an executor over the propert 
ceases after the hoir attains the maturit 
The argument of Haneefa is, that as palate 
tors have the power of conservation and algo 
of selling tho moveable property of an adult 
heir in this absence, it follows that their 
evidence, in favour of an adult heir, oon. 
cerning any part of the deceased’s estate, is 
not altogether free from suspicion. It" is 
otherwise with respect to their evidence, in 
behalf of an adult heir, concerning and other 
property, for over that the executors >annot 
possess any authority, as the deceased Yon. 
stituted them his substitutes with respect tc 
his own estate only, not with respect to the 
property of others. 
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The mutual evidecne of parties, on behalf 
of each other, to debts due to each from an 
estate ts valid; but not their evidence to 
legactes.—I¥ two persons bear evidene to a 
debt of one thousand dirms, due from a 
person deceased to Omar and Zeyd, and 
@mar and Zeyd give a similar cvidence in 
favour of these two, the evidence on both 
parts is valid. If, on the contrary, each of 
the parties in the swme minner give evidence 
that legacies had been left by the deceased to 
the other, thoir attestations are of no effect. 
This ia the doctrine of Hancefa and Moham- 
med. Aboo Yoosaf maintains that in noithor 
case are these evidences valid; and = such 
also (according to the relation of Khasaf) is 
the opinion of Hancefa. Thero is algo a 
tradition of Aboo Yoosaf having concurred 
in the opinion of Mohammed. The reasons 
urged in support the validity of the evi- 
dence, in the case of debt, is that debt re- 
lates solely to the person; and a4 the person 
admits a great variety of rights, the evi- 
dence of both parties is therefore admitted, 
—Neither does it follow, in this case, that 
cither party is to partake of what may be 
obtained in payment by the other, so as to 
cause the ovidence of this party to be a mere 
establishment of their own right of partici- 
pation,—ingomuch that if a stranger were bo 
pay, to one of the perties, of his own ac- 
cord, tho debt alleged to bo duo to that 
party, still the other party is not at liberty 
to claim any share in such payment. The 
reasons, on the other hand, against the vali- 
dity of the evidence,in this instance, are that 
us the death [of the debtor] occasions the 
relation to shift from the person to the pro- 
perty, since in consequence of the decease 
the person no longer remains (insomuch that 
if any ono party were to obtain paymont of 
his right from the cstate of the deceased the 
other party participates with them therein, 
provided the estate suffico for the discharge 
of the debts of both), it follows that the 
evidence of each, respectively, in behalf of 
the other, tends to establish a right of par- 
ticipation in whatever payment that other 
may obtain in consequence; and accord. 
ingly, the testimony is here liable to suspi- 
cion. Itis otherwise where the debtor is 
living ; for in that case the testimoney of cach 
party [of creditors] on behalf of the other 
is admitted ; since as the debt, at that time, 
rests upon his person, not upon his property 
(the former still continuing existent), a par- 
ticipation, therefore, is not established in 
this instance. 

Unless each legacy, respectively, consist 
of a slave.—I¥ two persons give cvidence 
that a particular person had bequeathed his 
female slave in a legacy to two others, und 
the two others give evidence that the same 
person had bequeathed # male slave to those 
two, both evidences are valid; for as their 
testvdfony does not in any respect tend to 
establish a participation, it is terefore liable 
to no suspicion, and must be admitted ac. 


cordingly. 


A mutual evidence of thix nature is void 
where it involves a right of participation 
tn the witnesses._-IF two persons give evi- 
dence that a partienlar person had be- 
queathed the third of his property to Zeyd 
and Amroo,—and Zeyd and Amroo, on the 
other hand, give evidence that the samo 
person had bequeathed a third of his pro. 
Perty to these two, the evidence of both 
parties is void and of no effect (and so like- 
wise if the two were to give evidence that 
the porson had bequeathed his male slave to 
Zeyd and Amrvoo,—and Zeyd and Amroo, on 
the other hand, give evidence that the said 
person had bequoathcd his fomale slave to 
those two) ;—because as the evidence on 
each part tonds, in those instances, to ostab- 
lish a right of participation,it is therefore 
not altogether free from suspicion. 


BOOK LILI 
OF MERMAPHRODITES. 
Section I, 


Of who are Herma phrodites. 


Herm phrodites are either male or female, 
-—\ Knvonsa, or hermaphrodite, is a per- 
son possessed of the parts of generation of 
both a mw and «a woman, Lf, therofore, 
such person discharge urine from the malo 
member he* is accounted a» male, or if from 
the femile momber, « female 3-—hbecauso it is 
so recorded in’ the traditions, and likewise 
reported from Alee; and also, because the 
cireumstance of the urine being discharged 
from cither member in particular, denotes 
thué member to be the original, and the 
other merely a defect. If, on the contrary, 
the person discharge tho urine from both 
members, regard is paid to that from which 
it first proceeds, as this denotes that member 
to be the original. If, on the other hand, 
the person discharge his urine from both 
mombers equally (that is, at one and the 
same timc) he is a Khoonsamoosh’kil, or equi- 
vocal hermaphrodite, according to Ilaneofa. 

Or ambiguous.—Nog is any regard paid 
to tho superior or inferior quantity of tho 
urine in this instance, because a superiority 
of discharge from either member doos not 
denote that member to bo the primary, since 
this circumstance arises merely from the 
urinary passage in the onc being wider than 
in the other. The two disciples maintain 
that regard must in this case be paid to tho 
comparative quantity of urine ; and conse- 


* The gender of an absolute hermaphro. 
dite is dubious. The translator follows the 
Arabic text in experssing it throughout in 
the masculine, that being the most generally 
applicable. 
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quently, that the sex is determined accord- 
ing to the member from which the groatest 
quantity procecds; because this donotes 
that member to be the superior and original 
and also, because the greater quantity is, in 
effect of law, the whole. From whichever 
member, thorefore, the principal quantity 
of urine is discharged, that member is 
accounted the superior. If, however, the 
urine proceed from both passages alike (that 
is, at the same time, and in equal quantity), 
the person is accounted an equivocal her- 
maphrodite, according to all our doctors, as 
in this case neither momber possesses any 
superiority over the other.—What is here 
advanced applics solely to hermaphrodites 
not yet arrived at the age of maturity ; —for 
upon an hermaphrodite attaining to matu- 
rity, if his beard grow, or he have con- 
nexion with » woman, or nocturnal emis- 
sions, or his breasts appear as those of a 
man, he is accounted a male, those being 
indisputable tokens of manhood ;—but if the 
breasts swell like those of a woman, or the 
menstrual discharge appear, or pregnancy, 
or earnal connexion with a man, the herma- 
phrodite is accounted a female, such being 
the tokens of womanhood, If, on the eon- 
trary, no distinguishing tokens of either sex 
appear, or the tokens of both (such as a 
beard, with the breast of « woman), the 
person is an equivocal hermaphrodite. 


Section II. 


Of the Laws respecting equivocal Herma- 
phrodites. 


An equivocal hermaphrodite-—Ir is a rule 
with respect to equivocal hermaphroditos, 
that they are required to observe all the 
more comprehensive points of the spiritual 
law, but not those concerning the propriety 
of which [in regard to them] any doubt 
exists. 

Must take his station, in public prayers, be- 
iween the men and the women.—ANn_ equivocal 
hermaphrodite, in standing behind the [Imam 
for the purpose of prayer, must take his 
station immediately after the man and 
before the woman, as it is possible that he 
may be a man, and it is also possible that he 
may be a woman. If, therefore, he chance 
to stand among the women, he must recite 
the prayers repeatedly, for as it is possible 
he may be a man they would otherwise be 
nuagatory. If, on the contrary, he stand 
among the men, his prayers are valid; but 
the men who are next to him are to recite 
their prayers repeatedly, out of caution, as 
it is possible that he may be a female. 

Observing (in other respects) the customs 
of women.—It is laudable in an equivocal 
hermaphrodite to cover his head, durin 
prayer, with the skirt of his garment, and 
also to sit in the posture of women; for if 
he be a man, this is merely a deviation from 
custom, which does not imply any positive 
illegality ; but if he be a female, his neglect- 
ing so to d/ would induce an abomination, 
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it being indispensably incumbent on women 
‘to be covered upon that occasion. It is also 
Jaudable in him, if he be without a garment, 
to recite the prayers repeatedly; but still 
the prayers are lawful although he should 
negleet so to do. It is, moreover, abomi- 
nable in him to wear silk or jewels. 

He must not appear naked before man or 
woman, or travel along with either, except a 
relation ; and he must be circumcised by a slave 
purchased for that purpose.—It is abomina- 
ble in an equivocal hermaphrodite to appear 
naked before either man or women, or to be 
in retirement with either man or woman 
except his prohibited relation. In the same 
manner, it is abominable in him to journey 
in company with a man other than his pro- 
hibited relation,x—or with a woman notwith- 
standing she be a prohibited relation, as it is 
not lawful for two women to travel together, 
although they be relations. It is also abomi- 
nable that he be circumcised by either a man 
or & woman; and therefore, to perform this 
ceremony, a femalc salve must be purchased 
at his expense ;—or, if he be destitute of 
property, the price of such slave must be 
advanced to him, by way of loan, from the 
public treasury, with which he may _ pur- 
chase her for the purpose of circumcising 
him; and having so done, she is to be sold, 
and her price paid into the treasury,as he 
has then no farthor occasion for her. 

Rules to be observed by him during a 
pilgrimage.—I¥ an equivocal hermaphrodite 
undertake a pilgrimage during his adoles- 
cence (that is, when nearly arrived at matu- 
rity), Aboo Yoosaf declares he is uncertain 
which modes of dress is most proper for him 
to adopt; for if he bea male, his wearing a 
seamcd garment is abominable; and he 
be a female, it is abominable to wear any 
thing else. Mohammed, however, says that 
he ought to wear a seamcd garment, in the 
same manncr as woman; because it is still 
more abominable for a woman to neglect 
this during pilgrimage than for a man to 
wear it. 

Divorce or emancipation, suspended upon 
the circumstance of sex, are not determined, 
in relation to an hermaphrodite.—I£f a man 
suspend the emancipation of his slave, or the 
divorce of his wife, upon the circumstance 
of her producing ‘‘a male child,’’ and she 
be delivered of an hermaphrodite child the 
divorce or emancipation do not take place 
until the sex or condition of the child be 
fully ascertained, since tho person canot 
incur the penalty, in this instance, because 
of the doubt. 

Until his sex be ascertained.—If a man 
declare, ‘‘all my male slaves are free,’’ or, 
‘all my female slaves are free,’’—and he be 
possessed of an hermaphrodite slave, this 
slave is not emancipated until his rel con- 
dition be ascertained, since here the naster 
cannot be forsworn, because of the doubt 
If, on the contrary, he thus mention his 
male and female slaves together, the herma- 
phradite is in that case emancipdted, since 
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one or other description applies to him 
indisputably, as he must be cither a male or 
female, 

His declaration of his sex is not admitted, 
Tr an hermaphrodite declare himself to be a 
male, or a female, and he be of the equivocal 
description, his declaration is not credited 
as his plea is repugnant to the suggestion 
of proof. But if he be not of an equivocal 
description, his declaration may be credited, 
he being better acquainted with his own 
state than any other person. 

Rules to be observed in hia interment.— 
IF an equivocal hermaphrodite die before 
his condition be ascertained, the ceremony 
of ablution must not be performed upon his 
body by either man or woman, neither of 
those being allowed to perform it to the 
other. Ablution, therefore, being imprac- 
ticable in this instance, the ceremony of 
teyummim [rubbing with dust or sand | 
must be substituted for it ;—and it is men- 
tioned in the Jama Ramooz, that if the 
teyummim be performed by any other than 
a prohibited relation, the hand must be 
covered with a cloth. 

Ir a hermaphrodite die at an age border- 
ing on maturity (at twelve years of age, 
according to the Jama Ramooz), the corpse 
is not to have the ceremony of ablution per- 
formed upon it, whether it be male or female 
Upon depositing it, moreover, in the tomb 
or grave itis laudable to cover tho samo 
with a cloth, this being indispensable with 
respect to woman, although not with respect 
to men. 

WHEN there is occasion to repeat the fu- 
neral prayers over a man, & woman, and a 
hermaphrodite, at the same time, the bier of 
the man muat be placed next the Imam, that 
of the hermaphrodite next, and beyond all 
the bier of the woman. 

WHERE there is any reason for interring & 
hermaphrodite in the same tomb [or grave] 
with a man, the former must be deposited 
after the latter, as it is possible that he may 
be a female; and a partition of earth must 
also be constructed between them. If, on 
the other hand, a hermaphrodite be interred 
in the same tomb [or grave] with a woman, 
he must be deposited first, as it is possible 
that he may be a man, 

Ir is laudable to shroud the body of a 
hermaphrodite in the same manner as that 
of a woman, by wrapping it in five cloths ; 
for, if it be a female, such is that ordained 
practice with respect to wamen; and if it 
be a male, that is merely anexcess of two 
eloths, which is a matter of no moment. 

Rules of inheritance with respect to her- 
maphrodites.—Ir ® man die, leaving two 
children, one a hermaphrodite, and the other 
ason, inthat case, according to Haneefa, 
th-- whole inheritance is divided between 
them in three shares, two going to the son, 
and one to the hermaphrodite; because he 
hold a hermaphrodite to be subject to the 
law of awoman, unless his condition be 
vacertained to be otherwise. Shobbaia, on 
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the contrary, maintains that in this case the 
hermaphrodite is to receive half the share of 
a male heir, and half the share of a female 
—-by first calculating the amouut of his 
shares, supposing him to be a male, and then 
the same supposing him to be a female, and 
adding the two together, and paying hima 
moiety of the added sums. Mohammed and 
Aboo Yoosaf subscribe to this opinion. They 
however, differ in their exposition of it—; for 
Mohammed holds that the whole inheritance 
is to be divided into twelve parts, seven of 
which yo to the son, and five to the hermi 
phrodite ;—-whereas Aboo Yoosaf alleges that 
it is_ to be divided into seven parts, four of 
which go to the son, and three to the herma- 
phrodite, The argument of Aboo Yoosaf is 
that the son, if he stood alone, would be 
entitled to the whole inheritance; and the 
hermaphrodite, if he stood alone, would be 
entitlod to three fourths of the inheritance, 
—he being entitled (when standing alone) to 
a half, if accounted a male, or to the whole 
if accounted a female; for the whole a 
perty consists of four quarters, the half of 
which is two quarters,--and these, bein 

added together, make six quarters, the halt 
of which is three. Where, therefore bhioae 
two unite in one inheritance, the estate i 

divided between them according — to their 
respective proportions of right; and ag the 
right of the son is to four fourths, and that 
of the hermaphrodite to three fourths, the 
former gets in the proportion of four, and 
the latter in the proportion of three: and 
accordingly, the whole inheritance is divided 
into seven parts, four of which go to th 

son, and three to the hermaphrodite The 
argument of Mohammed is that, sup aan 
the hermaphrodite to be a male, the talent. 
ance would be divided between him and ‘the 
son inequal shares; or supposing him (on 
the other hand) to be a female, it would be 
divided between them in three lots We 
must therefore have recourse to the smallest 
number which admits of division by two 
and by three; and as this number is six 
it follows that on the former supposition 
the inheritance is to be divided equall 

between the two, three shares of the: ae 
going respectively to each,—or that. on the 
latter supposition, it is to be divided between 
them in three lots, two shares of the six 
going to the hermaphrodite, and four shares 
to the son. The hermaphrodite, therefore 
is entitled to two shares, unquestionably ; 
and there being still a doubt with respect to 
the one redundant share, that is divided 
into two. Hence the hermaphrodite gets 
two shares and an half; and a fraction thus 
falling to his share, the root of the proposi- 
tion (six) must be multiplied by two, in order 
that there may be no fractions; * and the 
whole calculation, being twelve, will come 
out right, in this way, that five go to the 


* That is, in order to reduce the whole to 
integral parts, 
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hermaphrodite, and seven to the son. The 
argument of Haneefa is, that it is necessary, 
jn the first place, to establish the herma- 
phrodite’s right in tho inheritance ; and as 
the smaller portion of inheritance (namely, 
that of a woman) is unquestionable, and any 
thing beyond it is doubtful, that alone is to 
be established, and due, which is certain and 
indisputable, not any more, as a right to pro- 
perty is not admitted under any circum- 
stance of doubt,—the point in question being, 
in fact, the samo a8 whero a doubt exists with 
respect to a right in property, founded on 
any other cause beside inheritance, in which 
cause the unquestionable proportion only 
would be decreed, and so here likewise ;— 
excepting, however, in tho case of & smaller 
share* going to the hermaphrodite, suppos- 
ing him to be a malc ; for then he wonld be 
entitled to the share of a son, since, in such 
instance, that would be his indisputable 
right ;as where, for instance, a woman dics, 
leaving heirs her hnaband, mother, and a 
full sister f who is an hermaphrodite,—-or, 
where a man dies, leaving heirs his wife, two 
maternal brothers, and a full sister who is 
an hermaphrodite ;—-in the former of which 
cases (according to Hanecfa) ono half of the 
property would descend to the husband, a 
third to the mother, and the remainder to 
the hermaphrodite,—and in tho latter, a 
quarter would descend to the wife, a third to 
the two brothers and the remainder to the 
hermaphrodite ; for in both these cases the 
remainder is smaller than either of the two 
full shares, that is, the share of the herma- 
phrodite supposing him to be a man, and 
the same supposing the hermaphrodite to be 
a woman. 
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GHAPTER THE LAST 
MISCELLANEOUS CASES 


The intelligible signs of @ dumb person 
suffice to verify his bequests, and render them 
valid ; but not those of a person merely de- 
prived of speech—WHERE people read a 
deed of bequest to a dumb person, and 
desire to know whether they shall testify 
such deed on his behalf? and the dumb 
person makes & sign by an inclination of the 
head, equivalent the expression of assent 
“Ves!” or, where a dumb person himself 
writes such deed, and they thus desire to 


ie A 


* Namely, a smaller share than the half of 
the whole. 

+ This might be rendcred, with more strict 
property, ‘‘a fraternal connexion,” an her- 
maphrodite being, in fact, neither a brother 
nor sister. The translator, however, thinks 
it most advisable to adhere literally to the 
original, 
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know whether they shall testify it on his 
behalf ? and he makes a sign ; hy an inclina 
tion of his head in the affirmative —the 
bequest, provided the sign be made a such 
au manner as is commonly used to donote 
affirmation, is valid:—but this mode of 
affirmation by a sign docs not suffice with 
respect to a person whose inability to speax 
is superpenjent, occasioned (for instance) b 
some recent disorder,—Shafei maintains chee 
tho sign in question is cognizable and valid 
equally with respect to both; for the in- 
ability alone is the cause of its being at all 
admitted as sufficient, a cause which exists 
alike in both.—Our doctors, however ‘con. 
ceive a natural differonce betweon a person 
originally dumb, and one who merely labours 
under a recent incapacity of speech, for 
various reasons.—Figst, signs are not cog- 
nizable, unless they bo habitual and their 
meaning ascertained, which is the case with 
the signs of a dumb person, but not with 
those of one who has merely lost his speech 
(Still, however, our doctors hold that if this 
person be so long deprived of speech as to 
render signs habitual to him, and their 
meaning ascertained, he then stands in the 
same predicament with a dumb person in 
this particular.)—SeconDLy, the person jn 
question is chargeable with a neglect in not 
having made his will before he had lost hig 
speech, whereas no such noglect can be 
charged to the dumb person.—Tairpry, it 
is most probable that a recent incapacity of 
speech will be removed and yield to remedies 
which is not the case with dumbness, and 
therefore there is no analogy betweon them 
A dumb person may execute marriage, 
divorce, purchase or sale, and sue for or 
ancur punishment, by means of either signs 
or writings ; but he cannot thereby sue for or 
ineur retaliation.—WHERKE a dumb person is 
capable of cither writing intelligibly, or 
making intelligible signs, marriage, divorce 
purchase, of sale, declared by him, are valid, 
and retaliation is also execute on his behalf. 
or upon him ; but he is not liable to punish. 
ment,* nor is punishment inflicted on hig 
behalf.—is written deeds are valid, and 
cognizable, for this reason, that the writin 
of an absentee is equivalent to the oral de. 
elaration of a person actually present (in. 
somuch that the Prophet, in promulgating 
his laws, sometimes used one mode, and 
sometimes another); and necessity is the 
ground of validity with respect to the writing 
of an absentec, which ground exists stil] 
more strongly in the case of a dumb person, 
—It is to be observed that writings are of 
three different sorts or descriptions: J 
regular testimonials (meaning, such as are 


* Meaning, punishment for offences against 
fon, namely, for whoredom and slander ; 
as is explained a little farther on. 

t+ Arab. Moost’been Marsom. 1 is a 
technical term, applied to all regular deeds, 
contracts, &e. 
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executed upon paper, and have a regular 
title, superscription, and so forth, «sis 
customary), which are equivalent to real 
declaration, whether the person be present 
or absent; II. irregular testimonials* (mean- 
ing, such as are not written upon paper, 
but upon a wall, or the leaf of a tree, or, 
upon paper without any title or superscrip- 
tion), which are not admitted as proof 
farther than merely as they signify the 
writer’s object or design: and II. writings 
which are not testimonials in any sense f 
(meaning such as are delineated in the air, 
or upon water), which, as they are merely, 
equivalent to words not heard, are no way 
cognizable, nor attended with any effect.— 
With respect to signs made by a dumb per- 
son, they are recognize in the casos of 
marriage, divorce, and so forth (as mentioned 
above), from necessity, since those are 
matters in which the right of the individual 
alone is concerned, and which are not re- 
stricted to any particular form of words, but 
are even, in some _ instance (such as of 
Beesyo-Taata, or Sale by a mutual surrender). 
effected without any words whatever; and 
retaliation also is aright of the individual, 
—But there is no necessity for punishment, 
as that is aright of Gop, whence the pre- 
vention of it by the cxistence of any doubt), 
and therefore, ifa dumb person verify the 
report ofa slandcrer, still he is not liahle 
to punishment.—neither is punishment in- 
flicted upon him if he himself slander 
another by signs, because the slander is not 
express, Which isthe condition of its being 
punishable.—The difference between punish- 
ment and retaliation is, that the former is not 
established by doubtful cvidence, whereas 
the latter is so;—for if witnesses charge a 
particular person with “‘illegal carnal con- 
nexion,” or a person make confession of 
‘“iliegal carnal connexion,” till punishment 
is not to be inflicted; whereas if witnesses 
testify to ‘‘a murder’ in general terms, or a, 
person make a confession of ‘a murder,’ 
retaliation is inflicted, although the term 
‘wilful’? should not have been expressly 
mentioned.—The ground of this is that re- 
taliation possesses the character of reciprocity, 
as having been ordained for the preparation 
of injuries ; and it is therefore admitted to be 
established notwithstanding a doubt, in the 
same manner as all other matters of recipro- 
city which concern the rights of the individual 
—With respect, on the contrary, in such 
punishments as are inflicted purely in right 
of Gop, they have been ordained for the 
purpose of determent; and as that does not 
bear the character of reciprocity, punishment, 
as not being a matter of necessity, is not 


’ Arab. Moost’been Ghayr Marsoom. This 
the same term, only with the addition of 
the primitive Ghayr. 
{ Arab, Ghayr Moost’been. 
See Vol. II. p. 141. 


established under any circumstance of doubt. 
— Mohammed, in treating of AcKNOoWLEDQ- 
MENTS,* says “the writing of an absentec is 
not cognizable as proof, with respect to re- 
taliation upon himself, such acknowledgment 
send a written acknowledgment, inducing re- 
taliation upon himself, such acknowledgment 
is not cognizable). Our author remarks, 
upon this passage, that it may be taken in 
two ways. First, by the absentee may be 
meant any absentee, whether dumb or other- 
wise; and on this construction the point 
admits of two determinations ; the one what 
is here mentioned ; and the other, what has 
been before recited. StoonDiy, by the 
absentce may be meant a person who is not 
dumb ;-- and if ho [Mohammed] had said ‘‘the 
writing of an absentee, not being dumb, is 
not cognizable as proof with respect to re- 
taliation, since, having the power of speech, 
it is possible that he may himself appear, 
and make an express confession by word of 
mouth ;— an expectation which cannot bo 
entertained with respect to a dumb person, 
since it is impossible that such person 
should speak, so as to mako an express oral 
confession.” Some of our doctors entertain 
an apprehension that the signs of a dumb 
person, who is at the same tire able to write, 
are cognizable ; because signs are admitted 
as proof purely from necessity, which does 
not exist in this instance.— This appre- 
hension, however, is ropugnant to what bas 
been before mentioned, as from that we are 
to infer that the signs of a dumb person are 
cognizable, notwithstanding he be capable 
of writing ; for as it is their said that “ if a 
dumb person make signs, or write, it is valid,” 
it follows that signs and writings are of equal 
weight, and that either of them suffices :— 
the reason of which is that signs and writings 
arc, both of them, admitted as proofs purely 
from necessity ; and as, on the one hand, 
writing possesses anexplicitness of whole 
signs are destitute (the design or meaning of 
the person being ascertained indubitably from 
what he writes), whereas signs are of an- 
ambiguous nature, so, on the other hand, 
signs possess an explicitness of which writings 
are destitute, as they approach still nearer 
to speed ;—-and signs and writings aro 
therefore upon an equal footing. 

The writing of a person who has been de- 
prived of the use of speech by any accident, 
for two or three days, is not cognizable, any 
more than that of an absentee who is not 
dumb, since thereis still room to hope that 
he may be able to speak, as his organs of 
speech remain. 

Case of slaughtered carcases being promis- 
cuously mixed with carrion.—IF the car. 
cases of slaughtered ¢ goats be promiscuously 


* Probably in the Mabsoot. 

+ Arab. Mazboot, meaning those reugu- 
larly slain according to the prescribed form 
of Zabbah. (See Vol. IV. p. &37.) 
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mixed with those of carrion* goates, and the 
one be not known from the other, and the 
number slaughtered exceed the number of 
carrion the persons about to use them must 
make a deliberate selection, and eat such 
only as they suppose most likely to have 
been lawfully slain.—But if the number of 
carrion exceed the number slaughtered, or 
if they be equal in number, none of them 
must be used.—What is here advanced ap- 
plies solely to a situation which admits a 
latitude of choice; for in a_ situation of 
necessity the selection may be made under 
either circumstance, and those used which 
the people suppose most likely to have been 
lawfully slain ; because as, in time of want, 
indubitable carrion is allowed to be lawful, 
it follows that what comes within the pos- 
sibility of having been duly slain is lawful 
a fortiori: but still a deliberate selection 
must be made, since it is most likely that by 
this means those will be used which have 
been duly slain ; and the selection is there- 
fore not to be dispensed with except in cases 
of extreme urgency. Shafei maintains that, 
in a Situation which admits a latitude of 
choice it is not lawful to eat any of the 


goats, notwithstanding the number of those 


* Arab. Moordar, meaning those which 
have died a natural death, or have not been 
slain according to the prescribed form. 
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duly slain exceed the number of the carrion ; 


for as the selection isan argument of neces- 
sity, it is not to be practised except in a case 
of necessity, which does not apply toa situa- 
tion admitting a_ latitude at choice: The 
argument of our doctors is, that the circum- 
stance of the slain goats exceeding the car- 
rion in number is equivalent to necessity, 
whence the eating of some of them is lawful 
after a due selection ;—in the same manner 
as it is lawful to take and use articles sold 
in a Mussulman market, because of the 
greater number of commodities there exhi- 
bited being lawful, notwithstanding a market 
be not altogether free from certain prohibited 
articles, such as stolen or usurped goods, 
and the like; the ground of which is, that 
as it is not always possible to make a dis- 
tinction with respect to small matters, a 
regard to them is remittled, since otherwise 
the business of life could not be carried on ; 
and accordingly, a small degree of dirt, or 
of nakedness, in prayer, is not of any 
moment. In a case, therefore, where the 
number of slaughtered goats exceeds that 
of the carrion, the eating of some of them is 
allowed, from a species of necessity. It 
is otherwise where the number of the carrion 
exceeds or equals that of the slain; for in 
this case, supposing the situation to be such 
as admits a latitude of option, no necessity 
whatever exists. 


THE END 


INDE X. 


A. 


ABOMINABLE SALES AND PuRCHASES,—See 

SaLes, 266, 279 

ABOMINATIONS— 

Difference of opinion concerning the extent 

of the term Makrooh, 594 
Of eating and drinking :— 

It is abominable to eat the flesh or drink the 
milk of an ass, or to take the urine of a 
camel, except medicinally, 595 

Or to use vessels of gold or silver, 595 

But not vessels of lead. glass, crystal, or 
agate, 595 

Or to drink out of vessels, or ride upona 
saddle, or sit upon a chair or sofa orna- 
mented with gold or silver, 595 

The information of an infidel may be credited 
with regard to the lawfulness of any par- 
ticular food, 595 

A present may be accepted by the hands ofa 
slave or an infant, 595 

The word of a reprobate may be taken _ in all 
temporal concerns, but not in spiritual 
matters, 596 

So of a person of unknown character, 596 

The word of an upright person, whether 
freeman or slave, may be taken in spiritual 
matters, 596 

It is laudable to accept an invitation toa 
marriage feast, notwithstanding any irre- 
gularities which may be practised there, 


597 
Unless they be known beforehand, 597 
ot Gracie 697 
omen may dress in silk, but men must 
not, 697 
Further than what is merely onanamental, 597 
A pillow of silk is allowable, 597 
And a dress of siJk to warriors, 597 
Or of mixed cloth, 597 
Of Ornaments, 597 
Men are not to wear ornaments of gold or 
silver, except on signet rings, girdles and 
swords, 597 
The setting of a ring may be of gold, 598 
Gold is not to be used in any cases of neces- 
ay where silver will answer equally well, 
59 
Infants must not be sumptuously apparelled, 
598 
Vain suverfluities are not allowable, 598 
Of the Commerce of the Sexes, and of looking 
at or touching aAy person, 598 


| 


ABOMINATIONS—continued. 
Men must not look at strange women except 
in the face, hand, or foot, 598 
A man, if yourg, must not touch a strange 
woman, 598 
t: aemale infant may be touched or looked at, 
Rules to be observed by a magistrate with 
respect to women, when acting in the 
judicial capacity, or by a witness, 598 
woman may be looked at witha view to 
marriage, 599 
Rules to be observed by a physician in pre- 
scribing for women, 599 
A man may view or touch any part of another 
man, except his nakedness, 599 
A woman also may look upon any part ofa 
man, except his nakedness, provided she 
be free from lust, 599 
Or at any such part of another woman, 599 
A man may view his wife or his slave in any 
part, 599 
A man may look at the person of his kins- 
woman, 599 
Male and female relations may touch each 
other, if there be no apprehension of pas- 
sion, 600 
Or sit in private or travel together, 600 
A man may look at the female slave of 
another in the same manner as at his kins- 
woman, 600 
And may also touch her with a view to pur- 
chase, 600 
An adult female slave must be put in a 
decent female habit, 600 
An eunuch or hermaphrodite isthe same as 
a man with respect to these rules, 600 
A male slave must not view his mistress but 
in the face and hands, 600 
A man may gratify his passion with his 
female slave in whatever way he pleases, 
600 


Istibra or waiting for the purification of 
women :- 


A man must not have connection with his 
purchased female slave, until one term of 
her courses have elapsed, 601 

This rule operates only on purchase, not. on 
the seller, 601 
In the purchase of a menstruous female slave 
the purchaser must wait for another com- 
plete term, 601 
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ASOMINATIONS— ecnlinued 
A person purchasing his partner's share ina 
female slave, must wait until her next 
Lurification, 601 

Otter rules to be observed respecting other 
female slaves, 601 

Where the carnal act is unlawful, all in- 
centives to it are prohibited, 602 

Pregnant women are purified by delivery, and 
immature females by the lapse of one 
month, 602 

Rule respecting adult females not subject to 
courses, 602 

Devices used to elude the abstinence re- 
quired, 602 

A person pronouncing Zihar must entirely 
abstain from his wife until he have made 
expiation, 602 

A person indulging in wantonness with two 
female slaves who are sisters, must put one 
of them away before he can have connec- 
tion with the other, 603 

Men must not kiss or embrace each other, 
O03 

But they may join hands, 603 

Of the rules to be observed in Sale, 303 

Lung may be sold, but not human excrement, 
603 

Unless mixed with mud, 603 

A person may purchase and have connection 
with a female slave on the faith of the 
seller's assertion respecting her, 604 

But if the seller be a slave, precaution must 
be used, 604 

A woman may marry after observing her 
edit, or receiving authentic information of 
her widowhood or divorce, 604 

Information tending to annul a marriage 
must not be credited unless supported by 
testimony, 604 

A man may not marry a female slave on her 
informing him that she is free, 604 

A Mussulman is not allowed to pay his debts 
by the sale of wine, but a Christian may pay 
his debts in this manner, 605 


| 


it 1s abominable to monopolize the necessaries’ 


of life, or to forestall the market, 605 

but a person may monopolize the product of 
his own grounds, or what he brings froma 
distant place, 605 

Sovereigns must not fix prices, 606 

Except in cases of necessity, 606 

A monopolizer, upon information, must be 
required to sell hia superflous provisions, 
606 

A combination to raise the price of pro- 
vision must be remedied by the magistrate 
hxing a rate, 606 

Arms must not be sold to seditious persons, 
606 

The crude juice of fruit may be sold for 
making wine, 606 

‘, house may be let to hire anywhere out of 
the city for the purpose of a pagoda or a 
Church, 6C6 

A Mussulman may carry wine for an infidel, 
and receive wages for so doing, 

' Rules respecting the ground and houses at 


Mecca, 607 
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ABOMINATIONS—continued. 
Implied usury is abominable, 607 
Miscelluneous Cases :— 
The Koran ought to be written without 
marks or print, 607 
Infidels may enter the sacred mosque, 607 
It is abominable to keep eunches, 607 
It is allowed to castrate cattle, 607 
A Jew or Christian may be visited during 
sickness, 607 
Vain imprecations in prayer not allowed, 607 
Gaming is disallowed, 608 
Presents, except of cloth, or money, or enter- 
tainments, may be accepted from a mercan- 
tile slave, 608 
General rules with respect to infant orphans 
or foundings, 608 
A master must not fix an iron collar on the 
neck of his slave, 609 
But he may imprison him, 609 
Glysters are allowed in cases of necessity, 
609 
The allowances of Kazee are to be defrayed 
from the public treasury, 609 
Case of Kazee dismissed after having receiv- 
ed his allowance, 609 
Female slaves may travel, being attended by 
a kinsman, 609 
ABOoo BakR xVii 
ACCRPTANCE.— See SALE, 241 
AccIDENTS.—See Fines, 662 
ACCIDENTS, 612 
ACKNOWLEDGMENTS— 
Chapter IL—Of Ikrar, or acknowledgments, 
427 
Definition of the term, 427 
Acknowledgment proceeding from a compe- 
tent person is binding upon the acknow- 
ledger, 427 
But not upon any other person, 427 
The points that establish competency are 
freedom, 427 
Sanity of mind and maturity, 427 
Acknowledment is not invalidated by ignoe 
rancy of the subject, 427 
But it is so by ignorance of the person in 
whose favour the acknowledgment is made, 
428 
Acknowledgments generally made must be 
specified to relate to something of a valu. 
able nature, 428 
And if more be claimed than the acknow- 
ledger specifies, his assertion upon oath is 
credited, 428 
An acknowledgment expressed under the 
general term property, must be received 
according to the explanation of the acknow- 
ledger, 428 
But if made to a great property, it cannot 
mean less than what constitutes a Nisab in 
the property to which it relates, 438 
Cases of acknowledgment relating to many 
dirms, 429 
Or to dirms generally, 429 
Acknowledgment made in favour of an eme« 
bryo, in virtue of bequest or inheritance, 
is valid, 429 er 
Provided the birth take place within a proe 
bable period, 429 
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ACKNOWLEDGMENTS—continued. 
And if the embryo prove still born, the thing 
acknowledged must be divided among the 
heirs, or if twins be born it must be divided 
between them, 479 
But if such acknowledgment be ascribed to 
an impossible cause, it is null, 429 

And so also if it be made without specifying 
any cause, 429 

Acknowledgment relating toa thing existing 
but not yet produced 1s valid, 429 

Acknowledgment of a debt under a condition 
of option 1s valid, and the condition be- 
comes null, 429 

Chapter II. 

Of exceptions, and what is deemed equivalent 

to exceptions : 

he exception of the part of a thing acknow- 
ledged is valid, if immediately joined with 
the acknowledgment; but if the whole be 
eed the exception is not attended to, 

The exception must be homogeneous with the 
acknowledgment, otherwise it is invalid, 
430 

A reservation of the will of God renders the 
acknowledgment null, 430 

In an acknowledgment regarding a house, an 
exception of the foundation tisinvalid, 430 

An exception of the court yard of a house is 
admitted, 431 

A reservation of non-delivery of the article 
is done away by the delivery of it to the 
acknowledgeer, 431 

Objecrion, 431 

Reply, 431 

But in case of a disagreement with respect to 
the article, both parties must be swern, 431 

If the article be not specific, the reservation 
is not regarded, 431 

A reservation of non-receipt of the thing 
acknowledged must be credited, 432 

A reservation of the cause of obligation being 
illegitimate does not annul the acknowledg- 
ment, 432 

An exception with respect to the quality of 
money acknowledged to be due, is set aside 
by the counter-assertion of the person in 
whose favour the acknowledgment is made, 

432 

But not when the exception relates to the 
species and not to the quality, 433 

An exception with respect tothe quality is 
admitted if the cause of the obligation be 
not mentioned by the acknowledger, 433 

And also where it is mentioned, if it be either 
usurpation or trust, 433 

With respect to the deposit or usurpation of 
Satooka dirms, 43+ 

An exception of a part from the whole is not 
to be credited if made separately, 434 

Unless this arise from some unavoidable acci- 
dent, 434 

In an, of usurpation or damages, article must 
be accepted, 434 

Where the property is lost, if the acknow- 
ledger allege a trust and the other party 


assert an ususpation, the acknowledger is | 


responsible, 434 
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ACKNOWLEDGMENTS— continued 
Objection, 434 
Reply, 434 
But not if he assert a trust and the other a 
loan, 434 

Case of the, of receipt of money with a re- 
servation of its being the property of the 
acknowledger, 435 

Case of the, of receipt of specific property 
with a reservaticn to the same effect, 435 
Case of a dispute with respect to immovable 
Property, 435 

Chapter I(I. 

Of acknowledgments made by sick persons, 436 

Debts acknowledged on adeath-bed (without 
assigning the cause of them), are preceded 

by debts of every other description, 436 

Objection, 436 

Reply, 436 

A dying person cannot concede any specific 
property, 437 

Nor make a partial discharge of his debts, 
excepting those contracted duiing his ill- 
ness, 437 

A debt acknowledged upon a death-bed is 
discharged after all other debts, 437 

If there be no other debis it is discharged 
previous tothe distribution of the inheri- 
tance, 437 

An in favour of an heir, is not valid unless 
admitted by the co-heirs, 437 

And so also of an, infavour of a part of the 
heirs, 438 

The, of a dying person in favour of a stranger 
rene to the amount of the whole estate, 
Objection, 438 

Reply; 438 

But it is annulled by a subsequent acknow- 
ledgment that the stranger is his son, 4:8 
In favour of a repudiated wife, 438 

Of parentage with respect to infants, 439 
With respect to parents, children, 
patrons are valid, 439 

If confirmed by the parties, 439 

The, of a dying persons with respect to an 
uncle ora brother, entitles them to inherit 
1f he have no other heirs, but does not 
establish their parentage, 439 

Ofa brother by the heir entitles to inheri- 
tance, but does not establish parentage, 
440 

Of, made by a co-he'r of the partial payment 
of a debt owing to the person from whom 
the inheritance descends, 440 

Aopress, Introductory, iv 

ADULTERY,—See Divorce, PUNISHMENTS, 180 

AFOO.—See ZAKAT. 

AGENT.—See Pawns, 645 


and 


AGENTS— 
In marriage and their powers; 42-14 
Appointment of, may be established by 
casual information, 350 
Dismissal must be duly attested, 351 


AGENCY— 
Attestation of a person’s appointment to an, 
is not to be credited, 36+ 

For composition, 446 


ra4 


INDEX 


Aauncy—continued. 

Chapter I. ‘ 

A person may lawfully appoint another an 
seer to act on his behalf in contracts, 


And for the management of suits or criminal 
prosecutions, or for the payment or execu- 
tion of all rights, except retaliation or 
Jonement 377 
bjection, 377 
Reply, 377 
A person under accusation may employ an 
agent to conduct his defence, 377 
Cannot be appointed to manage a suit unless 
the constitutent be sick or absent, 377 
Or about to travel, 378 
A woman may appoint an agent for litigation 
in all cases, 378 
To be valid, must proceed from a competent 
constituent, and must be vested ina person 
of understanding, 378 
A Mahijoor slave, or an infant capable of un- 
cemtanding, may be appointed an agent, 
But the obligations they enter into are not 
binding upon them, but upon their consi- 
tuent, 378 
Contract concluded by agents are either such 
as the agent refers to himself, 378 
Or to his constituent, 379 
An agent cannot be appointed to receive a 
loan, 379 
A debt contracted to an agentcannot be ex- 
tracted by his constituent, 379 
But if payment be made to the constituent 
it is valid, 379 
And the debtor may (in his payment) deduct 
a debt owing him by the constituent, 379 
Or by the agent when he alone is indebted to 
him, 379 
Chapter II. 
Of Agency for Purchase and Sale, 379 
For purchase, 379 
An agent must be properly instructed with 
respect to what he is to purchase, 479 
Except where his powers are general, 379 
An agency is invalid where the terms in 
which it is expressed leave a great degree 
of uncertainty with respect to the subject 
of it, unless in case of subsequent expla- 
nation, 381 
A power to purchase taam (food) is restricted 
to the purchase of wheat or flour, 380 


An agent may return goods purchased by him | 


to the seller on account of a defect, 480 
But not after having delivered them to his 
constituent, 380 


A right of pre emption may be enforced | 
against an agent before deliver to his | 


constituent, but not afterwards, 380 

Agency in Sirf or Sillim is valid, 381 

An agent paying for goods with his own 
money is entitled to repayment from his 
constituent, 381 

He may detain from his constituent what he 
_urchase, until he be paid the price, 381 

‘ssut if the purchase perish in the agent's 

hands during such detention, he is respon- 
sible 381 


AGENCY— continued. 


Case of an agent purchasing, at the rate of 
hie instruction, a larger quantity of an 
article than was specified in the instruc- 
tion, 382 

An agent cannot purchase for himself any 
specific article which he is directed to 
purchase for his constituent, 382 

Unless he purchase it for something of a 
different nature from the price specified, 
382 

Or through the mediation of another agent, 
382 

Case of, in purchase of an indefinite slave, 
382 

Which admits of four descriptions, 283 

Case of dispute between the agent and con- 
stituent respecting a slave who, after being 
purchased by the agent, dies in his hands, 
383 

In a case of dispute between an agent and 
constituent respecting the purcnase of a 
specific slave, the declaration of the agent 
must be credited, 383 

An agent avowing his commission cannot 
afterwards retract, unless the alleged con- 
stituent deny the commission, 38+ 

An ag-nt is not at liberty, if he choose, to 
purchase only one of two slaves specified, 
384 

But not ifthe purchase be at an evident 
disadvantage, 384 

Nor if the price exceed the rate expressed in 
his instructions, unless the difference be 
trifling, 384 

An agent may liquidate a debt due from him 
to his constituent by the purchase of a 
specific article, 335 
But if the article be not specified, and perish, 
after purchase, in the agent’s hands, the 
debt is not liquidated, 385 
Where an agent and constituent disagree 
respecting a purchase, a judgment must be 
given <ccording to the value, 385 

Or according to the declaration of the seller, 
386 

Of the appointment of agent by slaves for 
the purpose of purchasing their own persons 
in their own behalf, 386 

A person may employ a person to purchase 
his freedom from his master, 386 

A slave may act as the agent of another 
person in purchasing his own freedom, 337 

Objection, 387 

Reply, 387 


, Of Agency for Sale, 387 


| 
| 
| 


An agent for sale cannot sell to his father or 
grandfather, 387 

He may sell the article committed to him at 
whatever rate, and in return for whatever 
commodity he think fit, 387 

Objection, 388 

Reply, 388 

An agent may purchase a thing at any rate 
not greatly exceeding the value, 388 

An agent for the sale of a slave may lawfully 
sell any part or portion of him, 388 

An agent for the purchase of a slave may 
purchase him either wholly qr in shares, 388 
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AGENCY—continued. 

An agent to whom an article of sale is 
returned by a decree of the Kazee, in 
consequence of an original defect, may 
return it to his constituent, who must 
receive it back without any suit, 389 

Objection, 389 

Reply, 389 

And so also where the defect is supervenient, 
provided the Kazee’s decree be not founded 
on the agent’s acknowledgment, 389 

In which case the constituent is not obliged 
to receive it back without a suit, 389 

If the defect be original, the constituent must 
receive back the article from his agent 
without litigation, whether it be returned 
by the purchaser in consequence of his 
[the purchaser’s} acknowledgment or not, 
390 

A constituent must be credited with respect 
to his instructions, 390 

An agent for sale is not responsible for con- 
sequences, 390 

Miscellaneous Cases :— 

Joint agents cannot act separately without a 
mutual occurence, 391 

Objection 391 

Reply, 391 

Except in the management of a suit, 391 

Gratuitous divorce or manumission the re- 
storation of a deposit, or the discharge of 
a debt, 391 

An agent cannot appoint a secondary agent, 
391 

Unless by consent of his constituent, or un- 
less his powers be discretionary, 391 
Contracts entered into by a secondary agent 
in the presence of the primary are, how- 
ever, Valid, 391 

And they are also valid, although made in 
his absence, provided he afterwards consent 
to them, 392 

And the same of a contract engaged in by 
any stranger, 392 

Orthat (in a case of purchase or sale) the 
constituent has previously fixed the rate, 
392 

Joint agents must act together, although the 
constituent have fixed the rate, 392 

A Mokatib, a slave, ora Zimmee, eannot act 
on behalf of an infant daughter, being a 
Musslima, 392 

And the same of an apostate or infidel alien, 
392 

Chapter IIT. 

Of the Afpointnent of Agents for Litigation 
and for Seisin. 

Khasoomat, or litigation, means a conversae 
tion carried on between two persons in the 
way of contention and disagreement, 292 
Agency for litigation implies and involves an 
agency for seisin, 392 
But decrees are passed on the contrary prin- 
ciple in the present times, 393 
An agent empowered to take possession ofa 
debt is also an agent for litigation, 393 
A commission to take possession of substance 
does not invalve p commission to litigate, 
393 
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AcEncy—continued. 

An agent for litigation is empowered to make 
eee on behalf of his constituent, 

Case of an appointment of agency with an 
exception of acknowledgment, 394 

Agency for the receipt of a debt committed 
to the surety for the debt is invalid, 395 

Case of a plea of agency urged for the 


receipt of a debt in absence of the consti- 
tuent, 395 


Objection, 396 

Reply, 396 

Case of a plea of agency urged for the receipt 
ee trust in absence of the constituent, 

A person commissioned to receive a trust on 
the plea of having purchased it, is not en- 
titled to receive it from the trustee, 396 

A person commissioned to receive a debt is 
entitled to receive it, although the debtor 
plead his having already paid it, 396 

The seller of an article cannot be compelled 
to take back the article from the pur- 
chaser’s agent ona plea of defect, until the 
purchaser swears to the defect, 396 

A person receiving money to appropriate to a 
particular purpose, may pay his own money 
in lieu of it, 397 

Chapter IV. 

Of the Dismissal of Agents :— 

A constituent may dismiss his agent at 
pleasure, except where the right of another 
person 1s concerned, 397 

An agency continues in force until the agent 
receives due notice of his dismissal, 397 

A commission of agency is annulled by the 
death, confirmed lunacy, or apostasy, of 
the constituent, 397 

But not by apostasy if the constituent bea 
woman, 398 

Case in which an appointment of agency by a 
Mokatib, a Mazoon, or a co-partner are 

annulled, 398 

A commission of agency is annulled by the 
death or lunacy of the agent, 398 

Or by his apustasy and flight to a hostile 
country, 398 

Agency is not renewed by the repentance and 
return of an apostate constituent, 399 

Agency for any particular act is annulled by 
the constituent himself performing that 
act, 399 

An agency dissolved by any act of the con- 
stituent cannot afterwards revive, 399 


Aquepucts, 612 

AHL.—See WILLs, 691 

AnyYa-aL-Mawat, 609 

A1La, 109—See Divorce, 103 
Oath cannot be demanded of Defendant in 
claims for, 402 


AKALA, OR DISSOLUTION oF SALES, 281 

AKRABA.—See WILLs, 690 

ALEE— 

Husband of Prophet's 
XVI 


daughter, Fatima 


| Expected nomination to Khalifat, xvio 
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ALIEN.—See MARRIAGE, DIVORCE, INFIDEL, XV1 
Infidel cannot act for an infant daughter 
being a Musslima, 392 
Declarations of not to be credited, 12 
Zakat to be levied on the property of, to the 
value of fifth dirms or upwards, 1? 
Proportion, to be levied on property of, 13 
Must not be exacted repeatedly, 13 
ALMs.—See ZAKAT 
Zihar may be expiated by, 121 
ALMS8-DEEDS.—See GiFT, 489 
ALMS: GIFT— 
Of mal, includes all property subject to mal, 
349 


AL SEYIR, OR THE INSTITUTES.—See INSTITUTES 


AmiIR-BA YAD, OR LiBERTY,—See Divorce 89 
AMREE.—See GiFtT, 489 
Amroo, 14 


Am-WALID.—See INHIBITION, 528.- SALE, 267.~ 


WILLA. 

ANIMALS— 

Accidents by —See Fines. 

Borrowed, how restored, 481 

Slaying.—See Food, slaying animals for, 587 

Hired perishing from ill-usage, 496 

ANNULMENT.—See EVIDENCE, 366 
Of ageney, 329 

When annulled, cannot afterwards be revived 
Of bequest, 675 

APARTMENT. —See SALE, 294 

APOSTATE-— 

Cannot act for an infant daughter, being a 
Musslima, 393 

APOSTASY.—See AGENCY, 398.—INFIDEL — 
PUNISHMENT, 179 
By Compulsion, 523 

APPROPRIATIONS, 231 
Definition of, and various opinions 1espec- 
ting it, 231 

Alienation of an article appropriated is 
completed by a decree of the magistrate, 
and the declaration of the appropriator, 
or the consignment of it to a procurator, 
232 

A decree of the magistrate fixes the appro- 
priation, but the decision of a referee does 
not, 233 

Case of an appropriation made upon a death- 

bed, 233 

The appropriator’s right of property is de- 
stroyed ; but without a transfer of that 
right to any other person, 233 

Any undefined part of a 
appropriated, 233 

Case of appropriation of land, where an 
indefinite portion of it afterwards appears 
to be the property of another person, 234 

The object of an appropriation must be of a 
perpetual nature, 234 

Objection, 234 

Reply, 234 

Appropriation of immovable and of mova- 
ble property, 234 

ppropriation of articles in which it is 
iot customary is unlawful, 235 

An appropriation cannot be sold or trans- 
ferred, 235 

But,'t may be divided off, where it consists 
of an undefined part of anything, 235 


thing may be 
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APPROPRIATIONS—Continued. 

In case of dividing it off, the payment of a 
balance made by the appropriator is law- 
ful, but if made to the appropriator it 
invalidates the appropriation, 236 

The income of an appropriation must be ex- 
nended (in the first instance) upon keeping 
it in repair, 236 

Unless the appropriator be rich, in which 
Ae he is answerable for the repairs, 

But in such degree only as may suffice to 
preserve it in its original state, 236 

The repairs of a house are incumbent upon 
the individual occupant pro tempore, 236 

Or if he neglect this, the magistrate must let 
the house and furnish the repairs out of 
the rent, 236 

But the occupant is not liable to any com- 
pulsion, 236 

Objection, 237 

Reply, 237 

And nonecan let the house but the magis- 
trate, 237 

oe materials are to be used for repairs, 

3 

Case of appropriation with a_ reserve of the 
use to the appropriator during life, 237 

Or with a reserve of a liberty to change the 
subject, 238 

Or witha reserve of a right of option, 238 

Or with a reserve of authority, 238 

A mosque is not alienated from the founder ; 
otherwise than by the performance of public 
worship in it, 239 

Cases of a mosque as connected witha dwell- 
ing-place, 239 

Ground appropriated to building a mosque 
cannot be sold or inherited, 239 

A mosque cannot in any instance revert into 
the property of the founder, 240 

Case of appropriation made to the use of 
the community at large, 240 

They may be consigned toa _ procurator, 240 

Appropriations may be consigned to the 
prince or chief magistrate, 240 

ARBITRATION, 343 

AREEAT.— See Loans, 478 

As’ HAR—See WILLs, 689 


AssEes.—See ZAKAT 
ATTESTATION. —See EviIDENCE 
AWKIYAT— 


An ounce of silver, value between six and 
seven shillings, 9 

AWLAD.—See WILLs, 691] 

Aynit SaLe —See Bai, 326 

AyYsHa— 

Step-mother of Fatima. xvi 


B. 


BaliL.— See SaLe, 294 

In partnership, 218 

Given upon death-bed, 219 

For property, 320 

In which two are concerned, 328¢ 
For the person, 319 

Pledges not received in case of, 638 


Bat_—continued. 
Or Kafalit; 317 
Definition of terms used in, 317 
Chapter I, 
Distinctions, 318 
Bail for person, 318 
Under what forms contracted, 318 
The surety must deliver up the person for 
whom he is bail at the stipulated period, 
and, in failure of this, is liable to imprison- 
ment, 318 
If the principal disappear, the surety must be 
indulged with time to search for him and 
the contract is fulfilled by delivering up the 
Principal at any place which admits of liti- 
gation, 318 
aris death of the principal releases the surety, 
And the death of the surety annuls the con- 
tract, 319 
If the claimant die, the heirs or executors may 
demand the fulfilment, 319 
The surety is released by delivering up his 
principal, 319 
Or by delivering himself up, 319 
prs his being delivered up by a messenger, 
The judgment of the claim may be suspended 
Upon the non-production of the principal, 


eel the, for the person remains in force, 

If the the time be fixed and the principal die 
aoe the surety becomes responsible, 

A case of bail for property connected with 
bail for the person, 320 

For the person cannot be exacted in case of 
purushment or retaliation, 320 

au may be taken if offered by the accused, 

A pledge may be accepted for the payment 
of any fixed tribute, 320 

For property is lawful, if founded upon a 
just debt, whether the extent be known or 
uncertain, 320 

In a case of, the claimant is at liberty to 
make his demand, either upon the surety 
Or principal, 321 

Upon either or both, 321 

May be suspended upon any fit and proper 
condition, 321 

Where the, is given inan unlimited manner, 
the amount is ascertained by testimony, or 
that failing, by the declaration of the 
surety, 321 

May be contracted with or without the con- 
sent of the principal, 322 

Circumstances under which a surety has or 
has not a right to demand compensation 
from his principal, 322 

He cannot claim reimbursement until he has 
actually discharged the claim upon the 
principal, 322 

ae he may proceed as the claimant proceeds 
He is released by,a discharge of the principal, 
but the principal is not released by an ex- 
emption to him, 322 
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BaLi.—@ontinued. 

And the same of a suspension of the claim, 
322 

A surety compounding the debt of the princi- 
pal with the claimant, discharges both from 
any further demands, 323 

And has a claim upon the surety for what he 
pays in composition, 323 ; 

A surety compounding for an exemption on 
his own behalf, does not discharge the 
principal, 323 ; 

Cas2 in which the surety’s right against the 
principal depends upon the terms of his 
exemption or discharge, 323 

An enlargement from cannot be suspended 
upon a condition, 323 ; 

In cases of punishment or retaliation 1s valid 
only for the p’rson, 324 

May be given for the price, 
goods ina sale, 324 

For the performance of work bya specific 
animal is not valid, 324 

Contract of, must be performed with the 
consent of the claimant, 324 

Except where the debtor is dying, 324 

Objection, 324 

Rep'y, 325 

Case of, gratuitously entered into on behalf 
of an insolvent defunct, 325 

A debtor paying his surety, the sum for 
which has been given before the surety 
has satisfied the creditor, cannot claim it, 
325 

Case of a delivery of substance by the 
principal to guard his surety against loss 
325 

Case of bail discharged by an aynit sale 
326 

Evidenee cannot be heard in support of any 
claim against the surety which does not 
come within the description in the contract 
of bail, 326 

A decree passed against the surety in the 
absence of the principal cannot effect the 
latter unless the, were entered into by his 
desire, 326 

Case of Kafeel-be’l- dirk, 327 

An attestation toa contract of sale 1s not 
equivalent to Kafeel-be’l- dirk, 327 

Of Zamins or guarantees :— 

The guarantee of agents to their 
is null, 327 

The guarantee of partners in a purchase and 
sale to each other is null, 327 

Guarantee for land tax, and all other regular 
or justifiable imports, is valid, 327 

Difference between a suspended debt and sus- 
pended, 328 

Against accident in the sale of a slave, 328 

Security of fu'filment is null, 328 

Surety for a surrender of the article to the 
purchaser is invalid, 329 

Chapter II. 

Of bail in which two are concerned, 329 

Case of two who are joint principals | 
debt, and who are, for each other, 329 

Case of two persons who are, for a third, to 
the amount of the whole claim, and also 
reciprocally for each other’s security; 329 


but not for the 


employers 
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BaIL.—continued. 

In the dissolution of a reciprocity partner- 
“Sip, each partner is responsible for any 

oe contracted under their partnership, 
3 

Case of two Mokatibs, on each other’s behalf 

for their ransom, 330 
Chapter III 

Of bail by freeman in behalf of slaves, and 
by slaves in behalf of freeman, 330 

A person becoming surety on behalf of a 
slave for a claim to which the slave is not 
liable until after emancipation, 330 

For the person of a slave is cancelled by his 
death, 331 

To a claim of right in slave subjects the 
surety to responsibility in the event of the 
slave’s decease, 331 

By a slave in behalf of a master, or by a 
master in behalf of a slave, does not afford 
any ground of claim by the surety upon 
the principal, 331 

The consideration of Kitabat is not a subject 
of, 331 

Nor a consideration in lieu of emancipator’s 
labour, 331 

BaKER— 
Hire of, 492 

BAaNISHMENT-—See EXPaTRIATION. 
Of loose women. 181 

BaNKRUPT.—See INSOLVENT DgsTors 

BarRTER— 

In, the mutual delievery must be made by 
both parties atthe same time.—See Save, 
248 

Rules of, 267, 282, 307 
Disputes in, 307 
Base money, 315 
Sale in exchange for, 318 


BaRTERER, 

Testimony of a, 363 

BazatT,—see ZAKAT; 13 

Bazix, 619 

BeasTILiry.—See PUNISHMENTS, 185 
Beasts or Prey, 591 

Bees— 

Sale of, —See SaLe 269 
Bequests.—Sec WILLS, 671 
Rescission ,674 

For poius purposes, 688 

To an heir is invalid, 437 

By an inhibited prodigal, 529 

Must not exceed athird of testator’s pro- 

perty, 674 

Acceptance and rejection of, 672 

By an insolvent, 673 

Cases of joint, 679 

Of an apartment in a partnership house, 681 
To pious purposes, 688 

By Zimmees, 695 

By dumb persons, 707 


BesPEaKING OF ARTICLES FROM A WoRKMAN,308 


Brea oF SALE— 

Attestation to, 357 

Brrpos. —See SALE, 268 

Birps or Prey, 591 
Brrtu.—See Divorce, 134 et seq. 
Evidehce of, 358, 401, 426 
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BiTuMEN.—See ZAkKarT, 19 
BLinp— 
Instruction by. —See Satz, 257 
purchase and sale by, 257 3s 
The evidence of a blind man is inadmis: ible 
359 
BLoop— 
Sale of, is null, 267 
BONDAGE— 
Composition in claims of, 445 
BorRoweD ARTICLES.——See LOANS 
Borrowing with a view to pawn, 651 
Breap— 
May be sold for flour.—See Satz, 293 
Bricks, 308 
BRICKMAKER— 
Hire of a, 492 
BRISTLES— 
Of a hog, 270 
BriDGE— 
One partner cannot contract, upon a rivulet, 
without consent of others, 617 
BroTHER— 
Tistimony of, admissible, 361 
BuILDING— 
Land may be borrowed for the purpose of, 
430 
Projecting over the highway, 660 
BuLLIon.—See ZaAKAT, 
Representative of value, 220 
Usurpation of, 530 
BuryinG.—see Vows. 
BurYyiNG-GiROUND— 
Appropriatlon of, 233 
BuRIAL— 
Evidence of, amounts to evidence of death 
358 
BuTTER— 
Sale of the milk, 268 


c. 


CaLves.—See ZAKAT 
CaMEL’s CoLTs 

Zakat of -~See ZAKAT, 4 

Method of slaying, 591 
CAPITAL STOCK— 

In Mozaribat contracts, 456 
CaRRION— 
Slaughtered carcases 

mixed with, 708 

Sale of, null 266 

Definition of 638 
CARRION Crow— 

Unlawful to eat, 591 
CaTTLE.—See ANIMALS. 

Have a right to drink from a well, &c., 613 

Labouring, exempt from Zakat.—See ZaKAT. 

Straying, 21U 
CHARITY—— 

Agency for distribution of, 379 

Bequest of, 688 
CHASE.—See HUNTING. 

CHATTEL PROPERTY— 

Definition of, 10 
Cu1Lp.——See Birt, 

CHILDREN.—See INrants.— ‘ 

Are, under father from infancy, 138 


being promiscuously 


CHRISTIAN.—SEE Oatuy, 401, 
May act as agent for Mussulman to buy or 
sell unlawful articles—See Sate, 272. 
Claim of parentage by a, 425, 
May be visited in sickness, 607. 
Bequests by, 695. 
Church founded by Zimmees, 695. 
CIRCUMCIZED— 
Testimony of one who remains uncircum- 
cized, 363. 
CLaiM— 
Right to water cannot be given in competi- 
tion for, 618 
Distinction between plaintiff and defendant, 
399 
A plaintiff must particularly state the sub- 
ject of his claim, 400 
Which if it be movable property, must be 
produced in court, 400 
The defendant must appear to answer toa 
valid, 400 
And must produce the subject of it, 400 
Or the value of it must be specified, 400 
Or if the subject consist of land, the Plain- 
tiff must ‘define the boundaries. &c,, and 
must make an explicit demand of it, 400 
A, for debt, requires only the claim, 401 
pe a descriptive of the species and amount, 
40 
Process to be observed by the Kazee, 401 
Chapter IT. 
Of oaths, 401 
An oath must not be required of the de- 
fendant when the plaintiff’s witnesses, 
although not immediately present, are 
within call, 401 
An oath cannot be exacted by the plaintiff, 
401 
The evidence adduced on the part of the 
plaintiff must be pr fered to that adduced 
on the part of the defendant, 401 
The defendant refusing to swear, the Kazee 
must forthwith passa decree against him 
402 
The Kazee must give three separate notices 
to the defendant, 402 
Refusal to swear is of two kinds, real and 
virtual, 402 
An oath cannot be exacted from the defen- 


dant in, respecting marriage, divorce, 
Aila, bondage, Willa, punishment, or 
Laan, 402 

Objection, 403 

Reply. 403 


A thief refusing to swear becomes liable for 
the property stolen, 403 

A, founded on divorce before consummation, 
entitles a wife to her half-dower where the 
husband declines swearing, 493 

Pleas of consanguinity admit of an oath 
being tendered to defendant, 403 

Case of a claim of retaliation, 404 

Where plaintiff's witnesses are within call, 
the defendant must give bail for his 
appearance for three days, 404 

But if they are not within call, bai! cannot 
be required of defendant, 404 

Of the manner of swearing and requiring an 
oath, 405 
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| CLaiM—continued, 


q bescatn must be taken in the name of God, 

5 

The Kazee must dictate the terms of it, 405 

Swearing by divorce or emancipation must 
not be admitted, 405 

Jews must swear by the Pentateuch, and 
Christians by the Gospel, 405 

Pagans by God, 405 

Oaths must not be administered in an infidel 
place of worship, 405 

Oaths of Mussulmans need not be corrobo- 
rated by swearing them at a particular 
time or in a particular place, 405 

Case in which the oath of the defendant 
must relate to the cause, and cases in 
which it must relate to the object, 405 

In a case of inheritance the oath of the 
defendant must relate to his knowledge, 
406 

When a defendant centers into a composition 
with the plaiotiff, an oath cannot after- 
wards be exacted from him, 406 


Chapter IT, 
Tahalif or the Swearing of both Plaintiff and 
Defendant :— 


A seller and purchaser are mutually to swear 
where they both disagree and are desti- 
tute of evidence, 407 

Formula of oaths of a seller and purchaser, 
407 

Where both parties swear, the sale must be 
dissolved by an order of Kazee, 407 

A seller or purchaser upon declining to swear, 
loses his cause, 408 

The parties are not to be sworn where their 
disagreement relates to something not essen- 
tial to their contract, 408 

In disputes respecting any supzradded stipu- 
lation, the assertion of the respondent must 
be credited, 408 

The parties are not to be sworn where the 
goods perish in the hands of the purchaser, 
408 

Objection, 408 

Reply, 408 

Case of a dispute concerning the price of 
two slaves, where one of them dies. 409 

Mode of swearing the parties in this instance, 
409 

Case of a disagreement concerning the price 
in the dissolution of a contract of sale 
after delivery of the subject of it, 410 

Where the price has been aid in advance, 
and the parties agree to dissolve the con- 
tract, but disagree concerning the sum 
advanced, the assertion of the seller must 
be credited, 411 

Cases of disagreement between a husband 
and wife resp cting dower, 411 

Case of a dispute between lessor and lessee 
concerning the rent or the extent of the 
lease before delivery of the subject, 412 

—— After delivery of the subjeet, 412 

Dispute concerning the ransom, 412 

Dispute between husband and wife concerning 
furniture, the article in dispute is adjudged 
to the party to whose use it adapted, 413 
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CLAaIm—continued - 

If a dispute be between the survivor and the 
heirs of the deceased, the article must be 
adjudged to the survivor, 413 

If one of the parties be a slave, it must be 
adjudged to the party who is free, 413 

Of Persons who are not liable to Claims, 413 

A person is not liable to a claim who sets up 
a plea of disposit, pledge, or usurpation in 
the article claimed, supported by the testi- 
mony of witnesses( unless he bea person 
of notoriously bad character, 413 

Or that his witnesses bear defective testi- 
mony, 414 

Or is liable if he set up a plea of right of 
Property, 414 

Or if the plaintiff sue him ona plea of theft 
Or usurpation, although he produce evi- 
dence to prove a trust, 414 

And so also if the plaintiff sue upon a plea of 
theft without specifying the thief, 414 

But not if the plaintiff sue him on a plea of 
purchase, 415 


Chapter IV. 


Of things claimed by two Plaintiffs, 415 


If the, be laid to a thing of a divisible 
nature, and the proofs on each part be 
equal, the thing must be adjudged equally 
between both claimants, 415 

If it be a wife, the right must be adjudged 
according to her declaration, 415 

Or if the witnesses specify dates, according 
to the prior date, 415 


A dercee adjudging a wife to a single claim- 
ant, cannot be reversed in favour of a sub- 
sequent claimant, unless his witnesses 
prove a priority of date, 416 

The claimants toa slaveona plea of pur- 
chase, upon his being adjudged between 
them, are severally at liberty to pay ghalf 
the price or to relinquish the bargain, 416 
But if they specify and prove dates, the 
slave must be adjudged tothe prior pur- 
chaser, 416 

Where one party pleads purchase and the 
other gift and seisin, without specifying 
dates, the article must be adjudged to the 
purchaser, 416 

Objection, 417 

Reply, 417 

A claimant on a plea of purchase, and a 


claimant ona plea of marriage, are upon 
an equal footing, 4:7 


Two claims equally supported, must be deter- 


mined by the priority of date, 417 
Two pleas of purchaser, preferred against one 
person, must also be determined by the 
oldest date, 417 
If against two different persons; the article is 


eaacned equally between both claimants, 
4 


Unless one only adduces evidence toa date, 
-wifen it must be adjudged to him, 418 
here four claimants plead a right in a thing 
as derived from four different persons, the 
article is adjudged among them in equal 
lots, 418 
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CLaIM—continued 

The evidence of the possessor must be pre- 

ferred to that of the plaintiff, where it 
roves a prior date of right, 418 

he evidence on the part of the plaintiff is 
preferred where the claim is laid abso- 
lutely, 418 

And the same where the subject in dispute 

is immovable property, 418 

Case of claims to animals, founded upon 
generation, 419 


Or to any other property, founded upon a 
cause of right, equivalent to generation, 
419 


The possesor of an article, proving his having 
purchased it from the claimant, sets aside 
his plea, 419 
f each party prove a purchase from the 
other (without specifying the date), no 
decree can take place, 419 

And soalso if each prove payment of the 
price, 420 

In disputes concerning land, a decree must be 
passed in favour of the last purchaser, 
420 

The production of any number of witnesses 
above the lawful number makes no diffe- 
rence with respect to the decree, 120 

Case of a claim made by two persons toa 
house where one claims the half and the 
other the whole, 421 

In claims founded upon generation, regard 
must be paid to the date stated by the 
claimant, 421 

One party pleading atrust and the other 
asserting an usurpation, each is upon an 
equal footing, 421 

Of disputes concerning Possession :— 

The possession of an animal is ascertained by 
any act which implies an use of the animal, 
421 

The right of one using a thing is preferable 
to that of one laying hold of it, 421 

Right of possession over a founding is estab- 
lished by his own acknowledgment, 422 

The Court of Serai is adjudged between the 
disputants, 422 

A decree cannot be issued respecting a claim 
to land without the adduction of evidence, 
422 


Chapter V. 


Uf Claim of Parentage :— 

A claim made by the seller of a female slave 
toa child born of her within less than six 
months after the sale, is established, 422 

And if the purchaser make the same claim, 
still the claim of the seller is preferred, 
422 

If the birth happen within from six months 
to two years after the sale, his claim is not 
admitted without the verification of the 
purchaser, 422 

The mother become his Am-Walid if the 
child be living at the time of the claim, 
423 

If made bythe seller after the mother has 
been emancipated by the purchaser, it is 
valid; butif the child shc:uld have been 
emancipated by him, it is null, 423 
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CLaiM—continued. 
A claim made by the original seller after a 
second sale is valid, and that sale is null, 
423 

A claim established with respect to one twin, 
establishes it with respect to the other 
also, 424 

A claim of offspring cannot be established 
after an acknowledgment in favour of an- | 
other person, 424 Steet Se 

A claim of parentage made by a Christian ts 
preferable to a claim of bondage advanced | 
by a Mussulman, 425 ul 
A claim of parentage by a married woman Is | 
not admitted unless at least one woman | 
testify to the bith, 426 

Or (if she be in her Edit) one man and two | 
woman, 426 ; 
But if her husband verify her claim, there is : 
no occasion for such evidence, 426 

Case of a person hegetting a child upon a | 
female slave, under an erroneous possession, 
426 

CrLotu. —See SALE. 

CLo7 HING.—See Vows, 172 

Co-HEIRS-— 

Testimony of, See EvipeNnce, oIn :— 
May be sold by weight, 291 

CoInaGE— 
Rules respecting base, 315 

Co.Lts or CaMELs —See CaMELs.—ZAKAT, | 

Compacts oF CULTIVATION.—See CULTI- | 
VATION OF. 

COMPACTS OF. 

ComPACTs OF GARDENING. 

of Mosakat, or Compacts of Gardening, 584 

Nature of a compact of gardening, 584 

Doctrine of Shafei upon this subject, 584 

Analogy requires the specification of a term, 

but is not essential, 585 

Except where the trees are newly planted, 

585 


Or where the compact is declared to be for 

as long as thetrees, &c., shall last, 585 

The specification of too short a term Invali- 
dates the compact, 585 

But not where it is possible that the end of 
it may be answered within that period, 
685 

The compact cannot be dissolved by either 
Seed but under some plea or pretext. 
585 


A compact may be entered into whilst the 


fruitis green, but not after it is ripe, 
586 
wages, 586 


The compact is annulled by the decease of 
either party, rules in case of the proprietor 
dying, 586 

Rule in case of the gardener dying, 586 


Rule in case of both parties dying, 586 
Rules in case of the compact expiring whilst 


the fruit is yet green, 586 
The compact may be dissolved by any plea 
or pretext, 586 


| 
! 
If the compact be invalid, the gardener gets | 
| 
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Compacts oF GARDENING—continued. 

A lease of open land of planting in conside- 
ration of a part of the produce is invalid, 
587 

CoMPENSATION.-—~See SALE, 259 

CompLete RETIREMENT.—See KHALWAT.— 
SAHEEB. 

CompPosITION— 
of Soolh in Composition, 440 
Definition of the term, 440 
Chapter I. 

May be made in three modes. 
1. With acknowledgment 

2. Under silence 
3. And after denial, 441 
By concession of property for property, 13 
equivalent to sale, 441 
And is rendered invalid by an ignorance of 
the.thing to be given in, 441 
By a concession of usufruct is equivalent to 
hire, 441 
But the term of usufruct must be specified, 

441 
After denial, are equivalent to an exchange 
with respect to the plaintiff, but not with 
respect to the defendant, 441 

The concession of a house by a, does not in- 
duce a right to shaffa, 442 

Objection, 442 

Reply, 442 

But shaffa is induced by the act of giving a 
house in, 442 

Cases in which part of thing given must be 
restored, 442 

If the, be after denial or silence, and the 
thing compounded for prove the right of 
another, the consideration must be re- 
turned, andthe plaintiff must Jay his claim 
against him who has the right, 442 

And the same, proportionably, where any 
partof it proves the property of another, 
442 

If the thing given in, after acknowledgment, 
prove the right of another, it must be 
restored, and the plaintiff is entitied to 
an equivalent from the defendant, 442 

If this happen in, after silence or denial, the 
plaintiff must claim from defendant the 
article in dispute, 443 
A, for an undefined part of a thing is not 
affected by the right of another after- 
wards appearing to a part of that thing, 
443 
In consideration of, a part of the subject is 
invalid, 443 
Disputes concerning property may be com- 
pounded, 443 


And alsoclaims of usufruct, 443 

Are lawful in homicide, 443 

But if acceded to for one unlawful articles 
nothing is due, 444 

There is no, for punishment, 443 

Claiming of parentage, 443 

Or for sufferance of albuilding on the high- 
way, 145 


A claim of marriage may be compranded 
whether the claim proceed from a man 
woman, 445 
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CompositTion—continued. 
ors of bondage may be compounded, 
But it leaves no right of Willa in the claim- 
ant, 445 ‘ 
A privileged slave cannot compound for 
offences committed by himself, but he 
oy for offences committed by his slave, 
Case of composition for a property usurped, 
re which perishes in the usurper’s hands, 
44 
Claim of, a share in a _ partnership slave, 
446 
Chapter IT. 
Of gratuitous or voluntary Composition, and 
of the appointment of Agents for Composi- 
tion, 446 
An agent for, in a case of bloodshed or debts, 
is not responsible for the consideration un- 
less he expressly agree to be so, 446 


But he is where the, is of property for pro- » 


perty, 446 

-Fazoolee are of four description, 446 
1 Of debt by property for which the com- 
pounder 1s responsible, -(46 
II. Of anything for a specific property 
which must be immediately delivered by 
the compounder, 447 
IlI. Of anything for unspecified property, 
but which the compounder delivers, 447 
IV. Of anything for unspecified property, 
and which the compounder does. not 
deliver, 447 

Case of a Fazoolee compounding for a specific 


article without referring the same to his 


property, 447 

Chapter III 

Of Com positions of Debt :— 

A debt owing in consequence of any 
contract concluded, when credit may be 
compounded by payment of a part, 448 

And the same of similar, of debt owing in 
consequence of any act which subjects to 
‘responsibility, 448 

‘Debt may be compounded by a forbearance 
of the same sum, 448 

But not if the postponed payment be stipu- 
lated in money of a_ different denomina- 
tion, 448 


A postponed debt cannot be compounded by 
the immediate payment of a part, 448 

A debt of bad money cannot be compounded 
by the payment of a smaller sum in good 
money, 448 


But a debt of good money may be com- 
pounded by bad, whether the sum _ be 
smaller than or equal to the demand, 449 
A debt in money of two denominations may 
be compounded bya smaller sum of either 
denomination, 449 


Case of a proposal from a creditor to grant 
his debtor a complete discharge on condi- 
tion of his paying one-half of the debt 
within a limited time, 449 

Which admits of three different statements:— 
I ’here the proposal has no condition 
pahexed in failure of payment. 


| CoMPOsITION—continued. 
II. Where it is annexed that in failure of 
payment the proposal shall be void, 
III. Where the discharge is primarily 
stated, 449 

An acknowledgment may be stipulated for a, 
450 

But if the stipulation be publicly proposed, 
the composition is of no effect, 450 

Of participated debts, 450 

One of two partners compounding his share 
ofa debt due to them jointly, the other 
partner may either take his proportion of 
the, or look to the debtor for his share, 

450 

One of two partners receiving payment of 
his share in a debt due to them jointly, 
and paying the other his proportion of 
what is recovered, has still a claim upon 
them remainder, 450 

If the other prefer receiving payment of his 
part solely from the debtor, and the pro- 
perty be lost, or the debtor prove insol- 

_ vent, he has thenaclaim to his proportion 

! of what has been received by his partner, 

| but not where his partner has compounded 

| for his share by a commutation, 450 
In a release froma part of his share by one 

| partner, the right of his creditors con- 

tinues in proportion to their remaining 
| claims, 451 


One of two partners may agree to a post- 
ponement of payment, 451 
One of two partner receives his share by 
usurping anything from the debtor or by 
losing or destroying anything belonging to 
' him, or by accepting a lease in, or by 
| burning a piece of cloth, his property, 451 
| One of two partners annuls his share by 
| marrying the debtor (being a female) and 

settling his share of the debt as her dower, 
or by compounding with it for an offence, 

451 

Or compounding his share of the debt bya 
| purchase, the other may either take his 
' share fromthe debtor oran equivalent for 
| his proportion in receipt from the purchaser 

451 
| Objection, 452 

Reply, 452 

One of two partners in a sillim contract can- 

not compound for his share, 452 

Of Takharij, 452 

Definition, 452 


Heirs may compound witha co-heir for his 
share of inheritance, ccnsisting of lands 
or effects, by any equivalent, 453 


Or by one precious metal where the inhe- 
ritance is in another, 452 


An inheritance of bullion or effects may be 
| compounded for by gold or silver ; but 
this gold or silver must exceed the share 
of the same metal inherited ; and the heir 
must be put in possession of such excess 
at the time of adjusting the, 453 
An inheritance of money may be compounded 
for by money, each species being opposed 
| tothe other respectively, 453 
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Composition—continued. CoNSANGUINITY— 
The inheritance of a debt cannot be com- | Pleaof, 403 
pounded, except by the heir agreeing to | ConsiDERATION— 
release the debtor from his proportion, | Of Kitabat.—See Ransom. 
453 ' CoONSTITUENT— 


Or by the other heirs paying him that pro- 
portion gratuitously, 453 
Or lending it to him, to transfer 
debtor, 453 
The case of, of an inheritance where the par- 
ticulars of the estate are not known, 454 
Where the particulars are only known in part, 
454 
The inheritanee of an insolvent estate can 


to the 


neither be compounded for nor distributed, | 


453 
ComPULSION— 
Of Ikrah, 519 
A person forced into acontract may after- 
wards dissolve it, 519 
Unless the means of, be trafling, 519 


Testimony of, must be credited with respect | 

to his instructions. —See AGENCY. 
ContTracT— 

Marriage.—See MARRIAGE. 

Of Partnership.—See PARTNERSHIP. 

Of Sale.—See SaLe. 

Of Bail.—See Balt. 
By Agents.—See AGENCY. 

Of Mozaribat—See MoZARIBAT. 

Of Hire.—See Hire, 509 

By Infant.—See INFANT. 

By Lunatic.—See Lunaric. 

Of Heir.—See Herr, 489 

Of Pawn.—See Pawn. 

Evidence of annulment of, 366 


'| CONTRIBUTION.—See BAIL.—PARTNERSHIP, 224 


The purchaser becomes proprietor of goods . Conversinc— 

sold upon, 519 vows respecting, 163 
The acknowledgment extorted by, is invalid Coox— 

519 Hire ofa, 492 
But the seller may resume the article, pro- , CoparceNny— 


vided he does not signify his assent to the 
sale, 519 

Case of a Waffa sale, 520 

A compelled sale is rendered valid if the 
seller willingly receives the price, 520 

Not so if he be compelled to receive it, 520 

A sale in which the seller is compelled, 
but not the purchaser, leaves the latter 
responsible for the article, in case it be 
lost in his hands, 520 

A person may lawfully eat or drink a prohi- 
bited article upon a compulsion which 
threatens life or limb, 521 

A person must not declare himself an infidel, 
or revile the Prophet upon, unless he be 
in danger of otherwise losing his life or 
limb, 521 


Partnership of joint inheritance, 217 
Co-ParRTNERSHIP.—oee PARTNERSHIP, 
Copper CoInaGE, 346 
Corn.—-See GRAIN.—SALE.— 

Whether included in sale of land, 245 
Courts oF Justice— : 

Establishment of, by Mahommedans, xiv 
CREDITOR— 

Denying his debtor’s acknowledgment, can- 
not afterwards substantiate his claim but by 
proof, or the debtor’s verification, 346 

Rights of, 136 —138 

Joint partners in a debt, 450 
CRIMINAL Cases— 

Evidence required in.—See EvipENCE, 353 
CRIMINAL PROSECUTIONS— 

Agency for.—See AGENCY. 


A person destroying the property of another | Crim!Nnats— 
upon, is not responsible; but the com- | Evidence of atrocious, 362 
peller isso, 522 CrocopiLE— 


A person murdering another upon, is an 
offender; but the compeller is liable to 
retaliation, 522 

oN of compelled divorce or emancipation, 

2 

Of compelled appointment of agency for 
divorce or emancipation, 523 

No deed, in itself irreversible, can be re- 
tracted after being executed by, 523 

Whoredom by, incurs punishment, 523 

Of apostasy upon, 523 

f Islam upon, 524 

OF a husband acknowledging his having 
apostatized upon, 524 
ONCESSION— 

Of an object claimed, 402 

In what cases not allowed, 404 

In Composition, of immoveable property, 442 


{ 


t 


The flesh of, unlawful, 592 
Crow.—See Carrion. 
CUCUMBERS, 262 
CULTIVATION 
Of waste lands, 609 
Compacts of :— 
Compacts of cultivation or Mozarea, 578 
Definition of the term, 579 
Difference of opinions concerning compacts 
of cultivation, 591 
They require that the ground be capable of 
cultivation, 579 
That the parties be duly qualified, 579 
That the term of their continuance be ex- 
pressed, 579 
That the party be specified who is to supply 
the seed, 579 
That the share of the other party be -~ 


ConbDITIONAL Bart.—See Bart. 
Conression.—See PUNISHMENT. 
OF Whoredom—See WHoREDOM, 
Of Drunkenness, 196 

Of Slander, 199 ) 


pressed, 579 
That the land be deiivered upto the cultiva- 
tor, 580 


124 


CULTIVATION—continued. 
That both parties participate in the produce, 
580 
And that the particular seeds be mentioned, 


5 

Of compacts of cultivation, four descriptions 
And two are invalid, 580 

The period of their duration must be known, 
and the produce must be participated 
between the parties in indefinite propor- 
tions; 580 

If the grain alone be mentioned, the straw 
goes to him who supplies the seed, 581 

And it may be stipulated to go to him, 581 


But it cannot be stipulated to go to the other, 


581 

The produce is participated according to 
agreement, and if nothing be produced, 
the cultivator has no claim, 581 

Where the contract proves invalid, the pro- 
duce goesto him who furnishes the seed 
and the other party, 581 

If he be the cultivator, gets wages, not ex- 
ceeding his right under the compact, 581 
Or if the proprietor of the ground, an ade- 
quate rent, 581 

And also an adequate hire for the cattle, if 
supplied by him, 5 2 

If it be the proprietor who thus gets the 
produce, he may keep the whole, but :f the 
cultivator, he must bestow the surplus in 
charity, 582 

The party who agrees to supply the seed is at 
liberty to retract previous tothe sowing, 
582 

And if the proprietor of the ground thus re- 
tract, tre cultivator is not entitled to any- 
thing, 582 

The compact is annulled on the decease of 
either party, 582 

If the prcprietor of the ground die when the 
crop has anpeared, the compact is cis- 
solved at the end of that year, 582 

But if he die before that, it is dissolved 
immediately, 582 

The proprietor of the ground may dissolve 
the compacts with a view to sell the 
ground for the discharge of his debts, 58 

But if the crop be growing, the sale must be 
delayed until it be ready for cutting, 583 
Rules in case of the compact expiring before 
the crop is ready to cut, 583 

If the cultivator die, his heirs may continue 
the cultivation, but are not entitled to 
wages, 583 

The incidental charges are sustained by the 
parties in proportion to their respective 
shares, 583 

General rules in compacts of cultivation, 
584 

And of gardening, 584 


D. 
f 
‘Dar.—See SALE, 294 
ATES— 
Sale of fresh for dried, 292 


Dawee.—See Craims, 399 
Oaweze Hins, 137 


' 
| 
‘ 
| 
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DeatH=— 


Evidence of burial amounts to evidence of, 
358 


DeaTH-BED.—See APPROPRIATIONS.— WILLS, 


676, 685 
Acknowledgments made on, 437 
——Sickness. 
Rules for ascertaining, 685 
Dest.—See INHIBITION, 530 
Acknowledgment of, on death-bed.—See 
WILLs, 680 
Case of acknowledgment of, 339, 531 
Commutation for a, 315 
Claim of a, bailed, 321 
And bail, difference between, 328 
Imprisonment for, 338 
Owing from a father to his son, 339 
Cases of claim to, 346 
Owing to an agent, cannot be demanded bv 
the constituent, 379 
Liquidation of, by an agent, 385 
Discharge of, by, 391 
Compositions for, 448 
Right of inheritance in a, 39] 
Gift of, 489 
Difference between a suspended debt and 
suspended bail, 328 
Inaclaim for, the evidence of the debtor 
proving a discharge must be sre lite, 
346 
Claim for.—-See Crarms, 401 
Composition of.--See Composition, 443 
Of participated, 450 
Release from, 451 
Transfer of, 452 
Of Hawalit, 332 
Defintion of term, 332 
The transfer of a debt, 332 
Is rendered valid by the consent of the cre- 
ditor and transferee, 332 
It exempta the debtor from any demand, 335 
Objection, 332 
Reply, 332 
Unless the transferee deny or become unable 
to fulfil his engagement, 332 
The transferee has a claim upon the debtor 
for what he transfers upon him, 333 
Objection, 333 
Reply, 333 
A debtor may transfer his debt upona pro- 
perty in the hands of another person, 333 
A transfer may be restricted to what is due 
from the transferee to the debtor, 333 
The loan of money in the manner of Lifitja 
is disapporoved, 333 
A right of water cannot be sold to pay, 618 
Incurred in partnership by reciprocity, &c. 
224 
Incurred by partnership contracted in sick- 
ness, 437 
Discharge of, from the estate ofa defunct, 
437 
Partnership in, 450 
Owing toa Moazaribat concern, 455 
Priority of, 527 
Payment of, by the magistrate, 531 
——by an executor.—See WILLS. 
A mussulman cannot pay his, by sale of 
wine, 605 


INDEX 
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Desror.—See INHIBITION, 530 
General rules with respect to, 531 
(Insolvant) not subject to Zakat, 2 
Insolvency of a, established by a decree of 
the magistrate, 4 
(Insolvent) bequest by, is void.—See WI Ls. 

DecorumM.—See INTERCOURSE BETWEEN THE 
Sexes. Observance of, between man and 
man, 599 

DeEcREES— 

Judicial, must be enforced, 432 
Of a dismissed Kazee disputed, 352 
soeeputee between agent and constituent, 

DEcLARATION.—See SALE, 241 
Respecting property when made upon oath 
to be credited, I1.—See Zakar. 
Of Zimmees, 12 
DepicaTIon— 
Of English translation, ili 

Degayvat.—See Fines, 660 
DrEp— 

Suspended in its effect upon the will of God 
is null, 347 

wee a witness may attest the signature of, 

5 

Of Trust.—See Deposits. 

Of Gift.—See Girts. 

In itself irreversible, can be retracted after 
being executed by compulsion, 323 

Drirecr —See Save.—- 
Ayents may return goods purchised for 
thein to the seller on account of, 380 

DegrENDANT —See CLaims —~ 

Difference between, and plaintiff, 400 
When oath required of, 401 

Refusal to swear, 402 et seq. 

Oath cannot be exacted from, in claims 
respecting marriage, divorce At:la, bondage, 

itla, punishment, or Laan, 402 

In case of inheritance, oath of, must relate 
to his knowledge, 407 

Swearing of —See Craims, 407 

Impeaching plaintiff’s wltness must appear 
to answer toa claim or suit, 36+ 

Required to give bail, assertion of, upon oath, 
must be accredited, 404 

DeEFUNCT— 

Bail on behalf of an insolvent, 325 

Deivery.—See SALE. 

Deposits— 

Deposits, cr Widda, 471 
Definition of the terms used in deposit, 471, 
A trustee is not responsible for a deposit 
unless he transgress with resp ct to it, 471 

He may keep it himself, or commit the care 
of it to any of his family, 471 

But if he give charge of it toa stranger, he 

becomes responsible, 472 

And so also if he lodge it in a place of 
custody belonging to another, 472 

He is not made responsible by putting in out 
ofhis own possession with a view to the 
immediate preservation of it, 472 

He becomes responsible on neglecting to 
deliver it on demand, 472 

If he mix it inseparably with his own pro- 
perty, he must make the proprietor a 
compensation, 472 
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Deposirs—continued. 

If the mixture be occasioned by accident, the 
proprietor becomes a proportionate sharer 
in the whole, 473 

If the trustee expend a part, and supply the 
deficiency by mixture from his own pro- 
perty, he is responsible for the whole, 473 

In case of transgression with respect to the 
deposit, the trustee is responsible so long 
as the transgression continues, 473 

If the trustee deny the deposit u 
he is responsible in case o 

474 

But not if the denial be made toa stranger, 


n demand 
the of it, 


74 
A trustee is at liberty to carry the deposit 
with him upon a journey, 474 
Provided the contract be absolute, the road 
safe, and the journey necessary, 474 
Unless this be expressly prohibited, 474 
Ina case of a deposit by two persons, the 
trustee cannot deliver to either his share 
but in presence of the other, 474 
Two persons receiving a divisible article in 
trust, must each keep a half, 475 
Restrictions are not regarded where they are 
repugnant to custom or convenience, 475 
Or where they relate to the particular apart- 
ment of a house, 175 
Where the deposit 1s transferred to a second 
trustee, and lost, the proprietor receives his 
compensation from the original trustee, 
476 
Case of a claim advanced by two persone to a 
sum of money in the possession of a third, 
476 
Descent.—See PARENTAGE. 
DETENTION— 
Of trove property, 211 
Dewan, 336 
Deyir.—See Degzyar. 
Dice— 
Thrown to determine causes, 415 
Dirk, 327 
Dirms— 
A silver coin, value twopence, 9 n. 
Black and white, 224 
Various qualities and descriptions of, 432 
DisavowaL.—See Evipence.—RETALIATION. 
DiscHARGE— 
Of principal and surety.—See Bar. 
DIsMISSAL.— 
Of agents, 397 
DisPpuTEs— 
In Mozaribat contracts, 471 
Relative to the price in Shaffa.—See SHarra. 
DissOLUTION— 
Of contracts of hire.—See Hrre, 509 
Of contract of sale.—See Craims, 410.—- 
SaLes, 280 
Division aMonasT Mussu_Mans— 
Causes of, xvi 
Divorce— 
Marriage of an infidel couple is not dissolved 
by their jointly embracing the faith, 63 
Unless it be a marriage within the prohibited 
degrees, 63 a 
But if one of them only be converted, 
separation takes place, 63 
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Divorce—continued, 

lf the conversion of either happen in a 
foregin country, separation takes place upon 
ne apse of the woman’s term of probation, 
If the wife be an alien, she is not to observe 
an edit from separation in consequence of 
her husband's conversion, 65 

The conversion of the husband ofa Kitabee 
does not occasion separation, 65 

Case of a convert removing from a foreign 
land into a Mussulman territory, 65 

A women entring from a foreign to a Mus- 
sulman country, is at liberty to marry, 66 

But if pregnant, she must wait until her 
delivery, 66 

In the case of apostasy, separation takes 
place without divorce, 66 

But if man and wife apostatize together, their 
marriage still continues, 66 

Chapter I. 

Of Talak al sonna, or regular Divorce, 72 
Distinctions of, 72 
Talak absan, or most laudable, 72 
Talak Hoosn or laudable, 72 
Talak Biddat, or irregular divorce, 73 
Points to be attended to in adhering to the 
soona, 73 

Mode of adhering to the sonna in repudiating 
a wife not subject to the courses, 72 
r one who is pregnant, 74 

Case of, pronounced during menstruation, 74 
Of the persons who are competent to pros 
nounce, 75 

Pronounced by compulsion is effective, 74 

Or in a state of inebriety, 76 

Of a dump person, 74 

Number of, in respect to free woinan and 
slave, 76 

A master cannot, the wife of his slave, 76 

Chapter IT 

Of the execution of, 76 

he manner of express, 76 

Different formulas of express, 77 
Divorce, when applied to any specific part or 
member of the body; such as does not (in 
common use) imply the whole person, 1s 
of no effect, 77 

= pertial divorce is complete in its effect, 


Equivocal, 77 

An indefinite form, 77 

With reference to place, 78 

Of, with reference to time, 78 

Separation takes place upon either party be- 
coming possessed of the other as a slave, 80 

Or when a husband purchasing his wife, 80 

Ofa wife (being a slave), when suspended 
upon the emancipation of her owner, takes 
pice upon the occurrence of the condition, 


Of, by comparissn, and several descriptions of 
it, 

The number of, may be determined bv signs 
made with the fingers, 81 
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But not unless it be expressed with relation | 


to nuspber, 82 
Propounced with an expression of vehemence 
rreversible in its effect, 82 


| 
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Divorce—continued. 
To whom pronounced with a simile, 83 
Of, before cohabitation, 85 

Three take place on an unjoined wife when 
they are pronounced together, but only the 
first when they are pronounced separately, 


83 
In implied, 83 ; 
—are three forms which effect an irreversible 
84 
—~—geventeen which effect an irreversible, 


84 

Chapter IT. 

Of delegation of, 87 

Definition of the phrase, 87 

Section I. 

Of Ikhtiyar, or Option, 87 

Delegation by option confers on the wife 
a power of divorcing herself ; but this right 
of option is restricted to the precise place or 
situation in which she_ receives it, 


87 

And is annulled by her removal, 87 
Intention on the part of the husband is 
requisite to constitute a delegation, 87 
Under this form a single divorce only takes 
place, whatever may be the intention, 36 

And to effect, it is requisite that the personal 
pronoun be mentioned by one or other of 
the parties, 88 

Thatis, either by the husband, 
claration, 88 

Or by the wife in her reply, 88 

Takes place, although her option of it be 
expressed inthe Mozaree or common tense, 
88 

Where the husband gives a power of option 
thrice repeated, and the wite make only a 
single reply, yet three divorces take place 
from it, independent of the husband's 
Intention, 88 

Where the word, is mentioned by the hus- 
band, the, which follows is reverible, 89 
Section II 

Oy Amir-ba-Y ed, or Liberty :— 

Inthe delegation of liberty, takes place 
according to the number mentioned by 
the wife, independent of the husband's 
intention, and the, which follow is irrever- 
sible, 89 

Delegation of liberty may be restricted to 
a particular time, or to several different 
specified periods of time, 89 

Objection, 89 

Reply, 89 

And it is not annulled by the wife’s rejection 
of it, until the time or time mentioned 
be fully expired, 89 


The time of it may be fixed for the occurrenee 
of any specified event, 90 

ltis not annulled by delay (where there is 
no_ specification of time), nor until the 
wife rises from her seat, &c., 90 

But it is annulled on the instant of her rising 
from her seat, 90 

It is not annulled by a change of posture 
from a more active to a more quiescent 
position, 90 


in his de- 
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Divorce—continued. 

A wife may signify her wish to consult her 
friends without prejudice to her right of 
option. 

Section ITT. 
Of Masheeat, or Will :— 

Wherea man empowers his wife to, herself 
in express terms, the, which follows is 
reversible, 91 

Although her reply be expressed in the form 

of an irreversible, 91 

Her power, when thus granted, cannot be 
retracted, 91 

The power may be granted generally, 92 

A wife empowered to give herself three 
divorces, may give herself one, 92 

But when empowered to give herself one, she 
cannot give three, 92 

Where the wife’s reply disagrees with the 
husband’s declaration with respect to the 
nature of the, it takes place according to 

his declaration, not according to her reply, | 

92 

When the power is conditional upon the 
pleasure of the wife it is annulled by her | 
reply, and is according with the husband's | 
declaration, 62 | 

And also by her suspending her will upon 
that of her husband, 93 

When the power is expressed with an un- 
restricted particle (in respect to time), it 
is perpetual, extending to all times and 

places, 93 

But not when itis expressed with an un- 

restricted particle in respect to place, 93 


Chapter lV. 

Of, by Yameen, or Conditional Vow, 94 
Definition of Yameen with respect to, 91 
Pronounced with reference to a future mar- 

riage, takes place upon the occurrence of 
such marriage, 94 

Or upon the occurrence of any other circum- 
stance on which it may be conditionally 
suspended, 9} 

Provided it be pronounced during an actual, 
or with reference to an eventual, pos- 
session of authority, 95 

Objection, 94 

Reply, 95 
Five conditional particles of various effect, 95 
A conditional vow of, is not annulled by the 
extinction of property, 95 
Case of a dispute between the parties con- 

cerning the occurrence of the condition, 
96 


Objection, 96 

Reply, 96 

Rule in case of, suspended upon the courses, 
96 


Case of aman first procuring a conditional 
divorce and then repudiating his wife by 
two express divorces, 97 

Or by three express divorces, 98 

Case of, suspended upon carnal connexion 
with wife, 98 

Of sone that is, Reservation or Exception 


With a reservation of the will of God, does 
not take place, 99 
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Divorce—con ued. 

Unless it be ronounced with a pause 
between the, and the reservation, 99 
Objection, 99 

Reply, 89 ; 
Pronounced with an cxception in point of 
number, takes place accordingly, 99 

Chapter V. 

Of the Divorce of the Sick :— 

A wife divorced by a dying husband inherits 
if he die before the expiration of her 
Edit, 99 

Unless she be divorced at her own request, 
or by her own option, or fora compensa- 
tion, 100 
In case of any possible collusion between the 
parties, by the husband, after a declared, 
acknowledging himself indebted to her, or 
bequeathing her a legacy, she receives 
whatever may be of least value, inheri- 
tance, debt, or legacy, 100 
Pronounced in a situation of danger, cuts off 
the wife from her inheritance, unless the 
danger be imminent or certain, LOL 

A conditional, pronounced in sickness, does 
not cut off the wife from her inheritance, 
unless the condition be her own act, 101 

Objection, 102 
Replv, 102 
Provided that act be of an avoidable nature, 
102 
Where recovery intervenes between a sick-bed 
and the death of the husband, the wife is 
cut off from inheritance, 102 
And so also where her apostacy intervenes, 
102 
But not where her incest intervenes, 10 

Occasioned by the slander of a dying husband 
does not cut off the wife from her inheri- 
tance, 103 

And so also of a death-bed, occasioned by 
Aila, 103 
Where a death-bed, is reversible the wife in- 
herits in every case, 108 


Chapter VI. 
Of Rijaat, or returning to a divorced wife, 103 

Definition of Rijaat, 103 

Aman may return toa wife repudiated by 
one or two reversible divorces, 103 

Provided he doso before the expiration of 
her Edit, 103 

Rijaat is of two kinds, express and implied, 
103 

The evidence of witnesses to Rijaat laudable, 
but not incumbent, 104 

The wife should have due notice of it, 104 

A declaration of previous Rijaat, made after 
the declaration of the Edit, is to be credited 
where both parties agree in it, 104 

But not where they disagree, 104 

The declaration of a wife who is a slave must 
be credited respecting the termination of 
her Edit, 104 

At what time the power of Rijaat terminates, 
105 

A husband may take back an _ unenjoyed 
divorced wife, provided she be delivered of 
a child within such a time as establishes 
its parentage in him, 106 
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Drvorce—continued. 

A man acknowledging that he had never 
consummated with his divorced wife has 
no power of Rijaat, although he have been 
in retirement with her, 106 

Rijaat may be established by the birth of a 
child, 106 

A woman under reversible, 
herself, 107 

A man must not approach a_ reversibly 
divorced wife without giving her intima- 
tion, 107 

A divorced wife cannot be carried upona 
journey until Rijaat be established, 107 

Cohabitation is not made illegal by a re- 
versible, 107 

Of Circumstances which render a divorced Wife 

unlawful to her Husband, 107 

A man may marry a wife repudiated from 
ie by one or two irreversible divorces, 

07 

Objection, 107 

Reply, 107 

But if by three divorces, he cannot marry her 
until she be previously married to another 
man, 108 

Nature of the consummation inthe second 
marriage which renders a divorced wife 
lawful to her first husband, 108 

The second marriage, when contracted under 
a legalizing condition, is disapproved ; yet 
the woman is rendered legal by it to her 
first husband, I08 

The first husband, recovering his wife by an 
intervenient marriage, recovers his full 

ower of, over her, 109 
he wife’s declaration of her having been 
legalized is to be credited, 109 


Chapter VII. 
Of Aila, 109 
efinition of, 109 
The mode in which Aila is to be established, 
109 
n breach of Aila expiation is incumbent, 
09 
But if it be observed, a, irreversible ensues 
at its termination, 109 
A vow of abstinence for a term short of four 
months does not constitute Aila, 110 
A vow of abstinence, under a_ penalty 
annexed, constitutes an Aijila, III 
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ee 


| 
| 
| 
| 


Aila holds respecting a wife unc er reversible, | 


Ill 

But drops on the accomplishment of her 
Edit, 111 

An Aila made respecting a woman before 
marriage is nugatory, 111 

An Aila made respecting a wife at a distance 
may be orally rescinded, 112 

An equivocal expression of divorce takes 
effect according to the husband’s inter- 
pretation of his intention, 112 


Chapter VIII. 
ff Khoola, 112 
efinition, 112 
Reasons which justify Khoola, or, for com- 
pensation, 112 
Which occasions a single irreversible, 112 
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Divorce—continued. 
The wife is responsible for the compensation, 
113 


Difference between a wife requiring Khoola 
in lieu of an unlawful article, and re- 
quiring, in lieu of the same in express 
terms, 113 

The compensation for Khoola may consist of 
anything which is lawful in dower, 114 

Case of Khoola required in Jieu of property 
unspecified, 114 

Case of Khoola in lieu of an absconded 
slave, 114 

— of Khoola granted fora specific sum, 

14 

A proposal of Khoola made to the wife, with 
a reserve of option to the husband, 1s 
invalid, 115 

The assertion of the husband 
Khoola is to be credited, 115 

A mutual discharge leaves each party without 
any claim upon the other, 116 

Khoola entered into by a father on behalf of 
an infant daughter is invalid, 116 

Unless he engage to hold himself responsible 
for the compensation, 116 

Or refer it to his daughter’s consent, 116 

Chapter IX. 
Of Zihar, 117 

Definition, 117 

Zihar prohibits carnal connexion until expia- 
tion, 117 

Nature and duration of Zihar, 117 

If the prohibition occasioned by Zihar be 
violated, yet no additional penalty is in- 
curred, 117 

Zihar cannot occasion, 117 

Zihar is established bya comparison with 
any part of the body which implies the 
whole person, 117 

A general comparison takes effect according 
to the husband’s explanation, 118 

And the same of a comparison in point of 
prohibition, 118 

eats has no effect upon any but a wife, 

18 

Objection, 118 

Reply, 118 

Zihar collectively pronounced takes place upon 
sae individual to whom it is addressed, 
119 

Of Exniation :— 

A Zihar may be expiated by the emancipation 

of aslave, &c., 119 

The emancipation of a slave of any clescrip- 
tion suffices, 119 

Unless such slave be defective in one of his 
faculties, 119 

ne emancipation of a deaf slave suffices, 

9 

But not that of one who has lost both his 
thumbs, 120 

Or who Is insane, 120 

Unless it be an occasional insanity only, 120 

Nor of a Modabbir, or Am-Walid, or Mo- 
a who has paid part of his ransom, 

Le procured for a parent or child suffices, 


respecting 
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Divorce—continued. 

But not that ofa share in coparcenary slave, 
120 

The partial emancipation of a sole share 
(when followed by the emancipation of the 
remainder) suffices, 120 

But not if carnal connexion take place be- 
tween the two emancipations, 120 

Zihar may be expiated by fasting two months, 
121 

But if carnal connexion take place during 
the fast, it must be commenced de novo, 
121 

Fasting the only mode in whicha slave can 
expiate Zihar, 121 


Zihar may be expiated by the distribution of | 


alms, 121 

Carnal connexion during expiation by alms 
does not require that the alms be distri- 
buted anew, 122 

Chapter X. 


Of Laan, or Imprecation, 123 

Definition, 123 

A man accusing his wife of whoredom must 
verify his charge by an imprecation, 123 
Conditions .under which an imprecation 1s 
incumbent, 123 

Objection, 123 

Reply, 123 

Not incumbent upon slaves or infidels, 123 

Nor, where the wife isa slave, an infidel, or 

a convicted slanderer, 124 

Objection, 124 

Reply, 124 

Nor where both parties are convicted slan- 
derers, 124 

Form of imprecation and manner of making 
it, 124 

When both parties have made imprecation, 
a separation takes place, 124 

The husband, on receding from his impre- 
cation, may again marry his wife, 125 
Imprecation occasions a decree of bastardy, 
125 

A husband receding from imprecation must 
be punished for slander, 125 

Imprecation not incumbent where the hus- 
oe or wife is an idiot, or an infant, 
1 


Or where husband is dumb, 125 

Or where the accusation is indirectly in- 
sinuated, 126 

Imprecation made posterior to the birth of a 
child does not effect that child’s descent, 
126 


Chapter XI. 


Of Impotence, 126 

An impotent husband must allow a year’s 
probation, after which separation takes 
place, 126 


And the wife retains her whole dower, if the 
husband should ever have been in retire- 
ment with her, 126 

But the wife’s claim of separation may be 
here defeated by the husband swearing that 
he had enjoyed her, 127 

Rules to be observed at the expiration of the 
yeas of probation, 127 
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Divorce—continued 

The year of probation to be calculated by the 
lunar calendar, 127 

A husband cannot annul the marriage, where 
the defect is on the part of the wife, 12S 

A wife cannot sue for a separation on the 
ground of the husband being leprous, 128 
Scrophulous, or insane, 128 

Chapter XII. 

Of the Edit, 128 

| Definition, 128 

| Edit of, of a free woman is three menstrua- 

tions, 128 

| Of one not subjzct to course, three months, 
122 

Of one who is pregnant, the term of her tra- 

' vail, 128 

| That of a slave is two menstruations, 128 

| And of one not subject to courses, one month 

' anda half, 128 

Edit of widowhood, 129 

——after, 129 

A female slave emancipated during Edit 
must observe the Edit of a free woman, 
129 

Rule of Edit of a woman past child-bearing 
129 

| in an invalid marriage, 129 

| Edit of an Am-Walid, 130 

| ——of the widow of an infant, 130 

| _.—-of a menstruous woman, 130 

| ——-of a divorced woman who has connexion 

| with a man during the term of her Edit, 

130 

| ——of a woman who adults man during 

| her Edit of widowhood, 131 

! ——of a widow or a divorced wife may be 

| accomplished without her knowledge, 131 

| ——from an invalid marriage, 131 

| 

| 

| 

| 

| 

| 


A woman’s oath confirms the accomplishment 
of her Edit, 131 
Case of a woman re-married after divorce and 
again repudiated, 131 
Of Hidad, or Mourning, 132 
Definition, 132 
Mourning is incumbent on the death of a hus- 
band, 132 Sans 
Althought he die during the wife’s 
irreversible, 132 
- Mourning not incumbent upon infidel women 
| or infants, 133 
| But incumbent upon slaves, 133 
| Nor upon Am-Walids, nor upon widows from 
| 


F.ilit from 


invalid marriage, 133 ba 
Proposing for a woman during her Edit is 
disapproved, 133 ; 
Rules for the behaviour of woman during 
Edit, 133 
A wife under irreversible, must be accommo 
dated with a seprate apartment, 133 
Rules respecting a wife divorced upon a jour 
| ney, 134 
| Chapter XIII. 
| Of the Establishment of Parentage, 134 
A child born after six months from the dat 
of a marriage upon which is suspended : 
conditional, is the lawful offspring of sucl 
marriage, 134 


Objestion, 13¢ 
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Reply, 134 
The parentage of child born two years after 


reversible, is established in the divorce, . 


134 

And so also of a child born within two years 
after triplicate or irreversible, 1145 

And so likewise of a child born ofa wife 
under age, within nine months after either 
reversible or irreversible, 135 

And so also of a child born within six months 
after the wife declaring her Edit to have 
expired, .35 

Whatever be the occasion of the Edit, 136 

The birth must be proved by evidence, 136 

The parentage of a child born of widow, 


INDEX 


when uncontroverted, is established in her | 


decreed husband, independent of evidence, 
136 


A child born within less than six months after | 
' Advances of 


marriage is not the offspring of that mar- 
riage; but if after six months, it is so, 


independent of the husband’s acknowledg- | 


ment, or upon the evidence of one witness 
to the birth where he denies it; and Laan 
is incumbent if he persist tn his denial ; 


and the wife’s testimony is to be credited , 


in respect to the date of the marriage, 136 


Suspended upon the birth of child cannot | 


take place on the evidence of one woman 
to the birth, 137 


The term of pregnancy is from six months to | 


two years, 137 

Case of a man divorcing a wife who is a slave 
and then purchasing her, 137 

Miscellaneous cases, 137 

Chapter XIV. 

Of Hizanit, or-the Care of Infant Children, 
138 

In case of s2paration, the care of the infant 
children belongs to the wife, 138 

Order of precedence in Hizanit after the 
mother, 138 


| 


D 1voRcEe—- continued. 

Or forcibly carried off, 141 
Or goes on a pilgrimage, 141 
Unless she be accompanied by her husband, 
141 

It continues during her sickness, 141 

aoe must maintain his wife’s servants, 
4 

If the husband be poor, the magistrate must 
empower the wife to raise subsistence upon 
his credit, 142 

At a certain specified rate, 142 

To be varied according to any change in his 
circumstances, 142 

Arrears of maintenance not due unless the 
maintenance have been decreed by the 
Kazee at the rate previously determined 
on between the parties, 142 

Airears of a decreed maintenance drop in 
the case of the death of either party, 143 

Maintenance cannot be re- 
claimed, 143 

A slave may be sold for the maintenance of 
his wife if the latter be free, 143 

A husband must maintain his wife, being a 
slave, where she resides with him, 143 

And the same of Am-Walids, 143 

A wife must be accommodated with a sepa- 
rate apartment, 143 

But under the control of husband with re- 
spect to visitors, 144 

Maintenance of the wife of an absentee is 
decreed out of his substance, 144 

Objection, 144 


, Reply, 144 


In defect of the maternal, it rests with the | 


nearest paternal relative, 138 

Length of the term of Hizanat, 139 

A slave has the right on attaining her free- 
dom, 139 

And also an infidel mother the wife of a Mus- 
sulman, 139 

Children, after the term of Hizanit, remain 
soley under the care of the father, 139 

T he mother cannot move with her children 
to a strange place, 139 

Chapter XV. 

Of Nifkha, Maintenance, 140 

Of Nifka of wife, 140 

The subsistence of wife is incumbent upon 
her husband, 140 

In proportion to the rank and circumstances 
of the parties, 140 

And this, although she withhold herself on 
account of her dower, 141 

But not if she be refractory, 141 

Or an infant incapable of generation, 141 


| 


But it is @ue to an adult wife from an infant | 


hugband, 141 Re iy 
It % not due where the wife is imprisoned 


for debt, 141 


\ 


| 


| Unless that be of a nature different to what 


is necessary for her support, 144 

But she must give security that she has not 
already received anything in advance, 144 

It can be decreed only to the wife, infant 
children, or parents of the absentee, 145 

No decree can be issued against an absentee’s 
property upon the bare testimony of his 
wife, 145 

Divorced wife is entitled 
during her Edit, 145 

No maintenance due to widow, 145 

Nor toa wife in whom separation originates, 
145 

Unless it originate in a 
criminal, 146 

A wife who apostatizes has no right to main- 
tenance, 146 

A father must provide for the maintenance 
of his infant children, 146 

A mother is not required to suckle her infant, 
146 

Except where a nurse cannot be procured, 
146 

A father must provide a nurse, 146 

But he cannot hire the child’s mother in 
that purpose, 146 


tO maintenance 


circumstance not 


~ Yet he may hire any other of his wives for 


that purpose, 146 

Or the child’s mother after the expiration of 
her Edit, 146 

Difference of religion makes no difference as 
to the obligation of furnishing maintenance 
to a wife or child, 146 


INDEX 
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Divorce—continued. DoweErR—continued. 
Maintenance of children incumbent on the 
father only where they possess no indepen- 
dent prorerty, 147 
A man must provide maintenance for his in- 
digents parents, 147 
Difference of religion forbids the obligation 
to the maintenance of any relations except 
a wife, parents, or children. 147 
And to those also it is not due if they be 
aliens 147 
Christian and Mussulman brothers are not 
obliged to maintain each other, 147 
The maintenance of a parent is exclusively 
incumbent on the child, 147 
Maintenance to other relations besides the 
wife, parents, or children, 147 
A father and mother must provide a mainte- 
nance to their adult daughters, but also 
to their adult sons whoare disabled, in 
proportion to their respective claims of 
inheritance, 148 
Sisters must furnish maintenance to an indi- 
gent brother in the same proportion, 148 
A poor man is not required to support any 
of his relatives except his wife or infant 
children, 148 
Definition of rich, 148 
Maintenance tothe parents of an absentee 
may be decreed out of his effects, 148 
The parents of an absentee may take their 
maintenance out of his effects, but a 
trustee cannot provide it in that manner 
without a decree, 149 
Arrears not due ina decreed maintenance, 
149 
Unless where it is decreed to be provided 
upon the absentee’s credit, 149 
Maintenance of slaves incumbent on their 
owners, 149 
Of Vows in —See Vows, 166 
Case of a vow of, indefinitely expressed, 
169 
Suspended upon the not selling ofa slave 
takes place on emancipation or Tadbeer, 
170 
A vow of general, in reply to a wife charging 
her husband with bigamy, takes place upon 
her in the same manner as upcn the rest, 
170 
If a man apostatize during intoxication, his 
wife is not thereby divorced from him, 
197 
Witnesses retracting their evidence to, be- 
{ore consummation, are liable for half the 
dower, 374 
In case of joint agents for gratuities, 391 
Oath cannot be exacted from defendant in 
claims respecting, 402 
Claim founded on, before consummation en- 
titles wife to her half dower, if husband 
decline swearing, 408 
Case of compelled, 523 
Doa.—See Save, 309.—HunrT1NnG, 624 
Liability for damage done by.—See Fines, 


668 
Dower.—See MarrRIiaGE. | 
Case of a woman contracting herself in mar- 
riage on an inadequate, 41 


| 
| 
| 
| 
| 
| 


CR 
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Of a father contracting an infant ona dis- 
proportionate, 41 

Marriage without, is valid, 44 

The lowest amount of, 44 

Wife entitled to whole, on consummation or 
death of husband, 44 

To one half, upoa divorce before consumma- 
tion, 45 

Where none stipulated in the contract, 45 

Where stipulated after marriage, 45 

Addition made after marriage, 45 

Wife may remit, 44 

In case of retirement, 45 

Case of retirement with eunuch, 46 

Where it consists of effects, 49 

Of property unidentified, 50 

Of unlawful articles, 51 

Of false assesment, 49 

In case of invalid marriage dissolved before 
consummation, 52 

In case of consummation, 53 

Rate of Mihr Misl, or proper, 53 

A woman’s guardian may become surety for 
her, 54 

Objection, 54 

Reply, 54 

Woman may resist consummation until paid 
the prompt proportion of, 54 

Unless the whole be deferable, 54 

She may also resist a repetition, 54 

But she is, notwithstanding, entitled to her 
subsistence, 54 

The husband obtains full authority over his 
wife upon payment of her, 55 

Cases of dispute between the parties con- 
cerning the amount of, 55 

Or between one of the parties, and the heirs 
of the other, 56 

Or between the heirs of both parties, 56 

The heirs of the deceased wife may take the 
amount of the specified, out of the deceased 
husband's property, 56 

Case of a dispute concerning articles sent by 
a husband to his wife, 56 

Of, of infidel subjects, and of aliens, where 
none has been stipulated, or where it con- 
sists of carrion, 57 

Of dower of infidel subjects, where it consists 
of wine or pork, 57 

Slave might be sold for discharge of his wife’s 


58 

Se oeaculs or Mokatib to discharge, by labour, 
5 

Objection to the, in acase of invalid mar- 
riage contracted bya slave at the desire 
of his owner, 59 

Objection, 59 

Reply, 59 

An owner slaying his female slave before 
consummation has no claim to her, 60 

The, of a free woman is due, although she 
skill herself before consummation, 61 

Case of a man marrying a female slave with- 
out her owner’s consent, 61 

Case of a father cohabiting with the slave of 
his son, 62 2 
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Dowgr—continued. 
Case of a son contracting his female slave in 
marriage to his father, 62 
The marriage of a free woman witKa slave 
is annulled by her procuring his emancipa- 
tion, 62 
Objection, 63 
Reply, 63 
In the case of one of two wives suckling the 
other, 71 
Of evidence to proper, 374 
Witnesses retracting their evidence to divorce 
before consummation are liable for half: 
the, 374 | 
Claim founded on, before consummation, 
entitles wife to half, where husband de- | 
clines swearing, 403 
Credit due in case of husband and wife dis- | 
agreeing respecting, 411 ! 
Right to water cannot be assigned as, 618 
Dratns.—See WATER-CourRsE 
Rules with regard to digging, &c., 616 
Draw-WeELL— oe 
Description of, and partnership in a, 
Dress.—See ABOMINATIONS, 597 
Laws concerning, 597 
DRINKING.—See ABOMINATIONS, 595 | 
Vows respecting, 158 
Drivers— 
Liability for accidents committed by—See 
FINES. 
DRUNKENNESS— 
Testimony of, 361 
Dumsa— 
Imprecation not incumbent where husband, 
125 
Dums PERsoN— 
Bequests by, 707 
The intelligible signs of, suffice to verify his 
bequests and render them valid, but not 
those of a person merely deprived of speech, 
607 
May execute marriage, divorce, purchase, 
or sales, and sue for or incur punishment 
by means of either signs or writings, but | 
he cannot thereby sue for or incur retalia- | 
tion, 707 | 
Dunc.—Sce ABOMINATIONS, 603 | 
Sale of.—See SALe. 
Duries or KazeE.—See KazeeE. 


E. 


Eatina.—See ABOMINATIONS, 595 
Epit.—See Divorce, 128 
Definition of, and rules respecting, 30, 46, 
128 


Eacas, 261 
EIMAN or Vows, 150 
ELEPHANT, 271 
Emsryo (in theS’womb)— 
Acknowledgment in favour of, 429 
ENROWMENT.—See APPROPRIATIONS. 
With right of property, such as gift must 
operate immediately, 323 


| 
Maintenance of wife during, 145 


INDEX, 


ENLARGEMENT FROM BALL, 323 
ENTERTAINMENTS TO A MAGISTRATE, 337 
EquaLiry.—See MarRIAGE, 39 
FRRONEOUS CARNAL CONNEXION, 182 
EsTaTeE— 
Division of, among heirs and creditors, 348 
Inheritable division of, 565 
Eunucu— 
Testimony of an, 363 
Case of retirement of wife with, 46 
EVADER— 
In marriage definition of, 101 
EvipENcE —See WILLS, 703—WHOREDOM, 188 
Is incumbent upon the requisition of the 
party concerned, 353 
It is not obligatory in case inducing corporal 
punishment, 353 
Unless it involve property, when the fact must 
be stated in such a way as may not occaston 
punishment, 353 
Required in whoredom is that of four men, 
353 
In other criminal cases, two men, 353 
And inall others matters, two men, or one man 
and two women, 353 ; 


Objection, 354 


Reply, 354 
The, of women alone suffices concerning mat- 

ters which do not admit the inspection of 
men, 35+ 

It is not admitted to prove that a child was 
live-born further than relates to the rites 
of burial, 355 

The probity of the witness and his msntion 
of the term, are essentials, 2°5 

The apparent probity of the witness sufflces, 
excepting in cases producing puntshment or 
retaliation, 355 

If, however, their probity be questioned, a 
purgation is required, 356 

Nature of a secret, 335 

And an open purgation, 306 

Justification of a witness by the defendant, 
356 

A slave may be a purgator in the secret pur- 
gation, 357 

Is of two kinds, that which occasions effect to 
itself, 357 


And that the effect of which rests upon other, 


357 


The signature to a deed must not be attested, 


unless the witness recollect the circumstance 
of signing it, 357 
Cannot be given on hearsay, except to such 
matters as admit the privacy only ofa few, 
357 
And it must be given in an absolute manner, 
358 
To the burial of person amounts to, of his 
death, 358 
A right of property may be attested from 
seeing an article in the poSsession of 
another, 358 
The right of property in a slave may also be 
attested on the same ground, 359 
Chapter II. 
Of Acceptance and Rejection of Evidence, 359 
The, of a blind man is inadmissible, 359 


INDEX. 
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EvipENCE—continued. 
And if a person give, and become blind, a 
decree cannot issue upon it, 359 
Of a slave is inadmissible, 360 
Or of a slanderer, 360 
But infidel slanderer recovers his compe- 
tency aS a witness upon embracing the 
faith, 360 
Is not admitted in favour of relations within 
the degree of paternity, 360 
Nor between a husband and wife, a master 
and his slave, a hirer andahireling, 360 
The testimony of a master cannot be admitted 
in favour of his slave, 361 
Nor of one partner in favour of another 
relative to their joint concern, 361 
In favour of an uncle or brother is admitted, 
361 
But of public mourners or singers is not ad- 
mitted, 361 
Or of common drunkards, or of falconers, 
&c., 361 
Or of atrocious criminals, 362 
Or of immodest persons, 362 
Or of usurers or gamesters, 362 
Or of persons guilty of indecorum, 362 
Or of free-thinkers, if they avow their senti- 
ments, 362 
The, of the sect of Hawa and another heretics 
is admissible, but not that of the tribe of 
Khetapia, 362 


Objection, 363 

Reply, 363 

A Moostamin cannot testify concerning a 
Zimmee, but a Zimmee may concerning a 
Moostamin, 363 

Moostamins may testify concerning each 

other, being of the same country, 363 

The testimony is admissible of one whose 
virtues predominate, 363 

And of such as remain uncircumcised from 
any justifiable cause, 363 

Or of a eunuch, 363 

Of a bastard, 363 

Of a hermaphrodite, 363 

Of a viceroy, 363 

Two brothers attesting their father’s appoint 
ment of an executor must be credited, if 
the executor verify their testimony ; and 
the same of the attestation of two legatees, 
two debtors or creditors, ortwo executors, 
to the same effect, 363 


Objection, 364 

Reply, 364 

Attestation to a person’s appointment of an 
agent is not to be credited, 364 

A defendant’s impeachment of the integrity 
of witnesses is not credited unless he 
state their commission of some specific 
crime 364 

Or adduce, to the plaintiff’s acknowledgment 
of their irregularity, 34 

He is not allowed to adduce, of their being 
hired by the plaintiff, 364 

Unless his own property be involved, 364 

A witness’s immediate acknowledgment of 
mis-statement or omission, from apprehen- 
sion, does not destroy his credlt, 364 
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| EvipENCe—continued. 
Chapter ITI. 
Of Disagreement of Witness in their Testi- 
mony, 365 
Evidence repugnant to the claim cannot be 
admitted, 365 ° 
The witnesses must perfectly agree in thei 
testimony, 365 
The wi nesses may he credited to the smallest 
amount in which they agree both in words 
and meaning, 365 
The, of a witness who attests alager sum 
than the claim amounts to is null, 366 
| Toa debt is not annulled by a subsequent 
declaration of part of the debt having been 
discharged, 366 
The, of witnesses who agree with respect to 
fact and time, but differ with respect to 
place must be rejected. 366 
To the theft of an animal is not annulled by 
a difference between the witnesses with 
respect to the colour, but it is so by a 
difference with respect to the sex, 366 
To prove a contract is annulled by any diffe- 
| rence with respect to the termsof the con- 
| tract, 367 
Except in regard to a woman’s dower, when 
she is entitled to the smallest sum testi- 
| fied, 368 


Chapter IV. 
Of Evidence relating to Inheritance, 368 
Must be adduced to prove the death of the 
inheritee and the right of the heirs, before 
inheritance can take effect, 308 
An heir may recover an article in possession 
of another by proving it to have been the 
property of his inheritee, ora loan to de- 
posit from him, 369 
The right to an article is not established by, 
of the former possession of it, 369 
Unless the defendant acknowledge such 
former possession, 369 
Or two witnesses attest his having made such 
acknowledgment, 369. 


Chapter V. 
Of the Attestation of Evidence, 369 
Attestation of, is admitted to all matters not 
liable to be attected by doubt, 369 
The attestation of the same two witnesses 
suffices to prove the, of t vo, 370 
But the, of each must be attested by the two 
respectively, 370 
The attestation must be at the desire of the 
primary witness, who must state the terms 
ae testimony to the attesting witness, 
Form of an attestation, 370 
A person cannot attest the attestation of 
another, unless that other desire him to do 
so, 370 
Attestation is admitted only in case of the 
death (at a distant place) or sickness of 
the primary witness, 370 
The attesting witnesses may appar as 
purgators on behalf of the primary wit- 
nesses, 371 
But their not doing so does not affect the 
which they attest, 371 
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EvipEnce—continued. 

The denial of the primary witnesses annuls 
the attestation, 371 
If the attesting witnesses have nota‘clear 
personal knowledge of the defendant, the 
identity must be proved by other witnesses, 
371 

And 80 also with respect to the limits of the 
claim, 371 


The identity of a person affected by a Kazee’s, 


letter must be proved, 3/1 
A false witness must be stigmatized, 372 
The mode of stigmatizing, 372 
Of Retraction of Evidence, 372 
Retracted before a decree, is void, 372 


INDEX 
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ExecuTors—continued. 
Two brothers attesting their father’s appoint- 
ment of, 363 

| So where the attestation is by two legatees, 

363 

So by two debtors or creditors, 363 
owers of, and general rules respecting.—See 
WILLs. 

EXPIATION —See Divorce, 119.—Vows, 150, 
153 


4 


| 
| 


But not if retracted after a decree has passed, ° 


372 
It must be made in open court, 372 
Witnesses retracting their testimony after a 
decree has passed must make a compensa- 
tion to the suffering party, 373 


Provided the decree have been actually en- : 


forced against him, 373 


If one witness thus retract, he atones fora . 


moiety of the damage, 373 

And the same of any number 
retract, where one witness perseveres 
his testimony, 373 

Cases of retractation where the witnesses con- 
sist of males and females, 373 

The retractation of, to a marriage and proper 
dower does not subject the retractors to 
any responsibility, 374 

The retraction of, to a sale does not occasion 
responsibility, unless a price had been 
attested short of the value, 374 

Witnesses retracting their to divorce before 
consummation are liable for half the 
dower, 374 

Witnesses retracting their, to manumission 
are liable for the value of the slave, 374 

Witnesses retracting ina case of retaliation, 
375 

Secondary witnesses retracting their attesta- 
tion are responsible forthe damage; but 
the primary witnesses are not responsible if 
they retract or disavow, 375 

Case of retraction by both primary and 
secondary witnesses, 375 

The secondary witnesses asserting the false- 
hood or error of the primary witnesses is 
of no effect, 376 


who may 
1 


Purgators receding from their justification are 


responsible, 376 


Case of retractation in suspended manumission 


or divorce, 376 
EvipENT D1sapVANTAGE— 
In purchase and sale, 389 
Excerprion— 
In acknowledgments, 429 
EXxcHANGE. —See BARTER.—SALE, 248 
Of precious metals.—See Sirr SALE. 
ExcREMENT.—See ABOMINATIONS, 603 
Exrcurors —See Wits, 697 
Acts of, are valid without any formal notifi- 
scapes of his appointment, 350 
f loss be incurred by, acting under Kazee’s 


OEGere, is indemnified by the creditors, 
5 | 


| Facror.—See AGENT, MANAGER. 
| FAKEER— 
Definition of, 19 
FAKHIZ, 372 
| PaALCONERS— 
Evidence of, 361 
FaLoos— 
A fiuctuating copper coin, 220 
Purchase and sale of, 290 
| Fatse WITNESS —See EvIDENCE.—WITNESS. 
| Farasanc— 
A land measure, 303 
FaRMING.—See CULTIVATION OF GARDENING.— 
| _Lanvs, CuLTIVATION OF. 
| FARREERS— 
Fasak, 334 
_ Fastinc—See Divorce, 121.—Vows, 171 
Mode of expiating Zihar, 117 
_ FataveeE SHAFEI, xxix 
. FATAVEE Kazee KHAN, xxix 
' FaTaAVEE TIMOOR TASHEE, xxix 
| FATAVEE IMAM SIRRUCKHSH, XX1X 
| Faruer.—See Marriace.— 
| Cannot be imprisoned for maintenance of 
| son, 339 
Must provide for the maintenance of his 
infant children, 146 
| 
| 
{ 


And a nurse, 146 
But cannot hire the child’s mother, 146 
And mother must provide maintenance to 
their adult daughters, and also to adult 
sons who are disabled, in proportion to 
their respective claims of inheritance, 148 
aiilcect of, with respect to child’s property, 
34 
Evidence of, in regard to his child, 361 
Acknowledgment by, to child’s prejudice, 
395 
Power of, with respect to pledging his child’s 
| goods, 639 
| Contracting infant, child in marriage, and 
| disproportionate dower, 41 
FAZOOLEE.—See ComPosiTIONS, 446 
Marriage contracted by, 42 
FazooLee Beza— 
Or sale of property ofanother without his 
consent.—See SaLe, 296 
FrEEAR— 
Definition of, 20 
FINDER— 
Of Trove property, 208 
Fines— 
Leving of, 670 
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Fines—continued. 

Of Nuisances placed in the Highway, 660 
Buildings or timbers placed in or projecting 
over the highway maybe removed by any 
person whatever, 660 

They cannot be erected or set up in a closed 
lane without the consent of the inhabi- 
tants, 660 

A person erecting a building &c., in the 
highway incurs a finefor any person, 660 
Or number of persons it may occasion the 
destruction, 660 

Of death occasioned by the fall ofa house, 
660 

A person having fixed up a nuisance upon his 
house, is responsible for any damage it 
may occasion even after he has sold the 
house, 661 

A person laying fire in the highway is respon- 
sible for anything that may be burned in 
consequence, 66! 

Workmen constructing a nuisance are respon- 
sible for any accident it may occasion before 
their work be finished, 661 


A person is responsible for any damage | 


occasioned by his throwing water in the 
highway, 661 

Unless the person who sustained such damage 
wilfully passed over such water, 661 

The person who directs water to be sprinked 


in the road is responsible for accidents, | 


662 
Of a person digging a well, or laying a stone, 
in the highway, 662 
Or throwing dirt or digging a hole in the 
highway, is the same as placing a stone 
there, 662 
The remover of a nuisance to another spot 
incurs responsibility for any accident it 
may afterwards occasion, 662 
There is no responsibility for accidents occa- 
sioned by a sewer constructed in the high- 
way by public authority, 652 
A person digging a well in his own land is 
not responsible for any death 
occasion, 662 
A person falling into a well, and there dying 
of hunger, does not occasion responsibility, 
662 
Workmen employed to dig a well in another's 
land are not responsible for accidents 
unless they be aware of the trespass, 662 
The builder of a private bridge, &c., is not 
responsible tor any life which may be lost 
in passing over it, 663 
A porter is responsible for accidents oc- 
casioned by his load, 663 
A stranger hanging upa lamp, or strewing 
gravel, &c., in a mosque, is responsible 
for any accidents which may arise there- 
from, 663 
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But he is not responsible for accidents occa- 


sioned by his own person, 663 
Of Buildings which are in danger of Falling, 
663 


The owner of aruinous wall is responsible 

for any accident occasioned by it after 
having received due warning and requisi- 
tion to pull it dawn. 664 
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A person building a crooked wall is respon- 
sible for the damage occasioned by its 
falling, 664 

The requisition is established upon _ the 
evidence of one man and two women, 664 
A Zimmee may make it, as well asa Mussul- 
man, 664 

7 inhabitants of a neighbouring house, 
6 
And if these last grant a term of delay it 
is valid, 664 
A person selling a ruinous house, after re- 
quisition, 1s not responsible for any ac- 
cidents it may occasion, 665 

The requisition must be made toa ferson 
capable of complying with it, 665 

If made to one of several coparceners, affect 
him in particular, 665 

After a wall falls it is the duty of the owner 
toremove the ruins; and failing of this, 
ot responsible for subsequent accidents, 

The owner of a ruinous wall is nut respon- 
sible for accidents occasioned by the fall 
of any article from it, unless such article 
belong to him, 665 


Chapter III 
Of offences Committed by or upon Animals, 665 


The rider of an animal is responsible for any 
damage occasioned by it which it was in 
his power to prevent, 665 

And 1f he stop the animal in the road, he is 
responsible for all accidents, 666 

He is also responsible for any injury sustained 
from a large stone, thrown up by the 
animal's hoof, 665 

But not from any accident occasioned by its 
dung or urine, 666 

Unless he had stopped it on the road unneces- 
sarily whilst discharging these, 666 

Responsibility attaching to the driver or 
leader of an animal, 666 

Explation is required fromthe rider of an 
animal, not from the leader or driver, 666 

responsibility attaches to the former, 
and not to the latter, 667 

of two riders driving against and killing each 
other, 667 

The driver of an animal is responsible for 
any accident occasioned by its saddle, &c, 
falling off, 668 


Responsiblity in the case of a string of 
camels, 668 


A person ts responsible for the damage occa- 

ae by hunting his dog at anything, 

oie uriless he drive or encourage the dog, 
6 


Nor where the has let him slip at game, 669 


A man, casting off his animal on the highway 
is responsible for any depredation it may 
commit, 669 


For the eye of a goat an adequate compen 
sation is due ; and for the eye of a labous 
ne animal a fourth of its value is duc 
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Damage occasioned by an animal having s | Definition of Lakut, 206 
rider on its back, 669 | The taking up of a, is laudable, and in some 


Or being led in hand, 670 . cases incumbent, 206 


A person wantonly striking an animal, so as 
to occasion mischief, is responsible, 670 _ | 
So likewise a person who sets anything in | 
the highway, which renders the animal | 


| A, is free, 206 


And is maintained by the estate, 206 
A, owes nothing to his Mooltakit for sub- 
sistence unless he furnish it by order of 


the magistrate, 206 

No person can take a, from his Mooltakit but 
by virtue of a claim of parentage, 206 

A Mooltakit’s claim of parentage with respect 
to his is admitted, 206 

Case of a claim of parentage made by two 
persons, 207 

A, discovered by a Zimmee in a Mussulman 
territory is a Mussulman, 207 


mischievous, 670 
Chapter IV. a 
Of Offence Committed by or upon Slaves, 670 
Levying of Fines of Mawakil, 670 
Definition of term, 670 
FrrasH, 32 
Frires— 
Negligence with respect to, 660 
Fisu.—See SALE, 2638 


Eating of, 592 If ina Zimmee territory, he isa Zimmee, 
Firtir— . 207 . 

Festival of breaking Lent, 22 A, cannot be claimed asa slave, 207 
Fitwa, 334 A slave's claim of parentage with respect to 
Fixtruers— _ _a, is admitted, but the, is free, 207 

Sale of a house includes, 248 | The property discovered upon a, is his, and 
FLEsH— _ may be applied to his use upon the autho- 

Sale of, of a living animal is not usurious,: ity of the Kazee, 207 


A Mooltakit cannot contract his, in mar- 
riage, 208 

Nor perform any acts in respect to his pro- 
perty without authority, 208 

But he may take possession of gifts, 208 

And send him to school, 208 

He cannot let him out to hire, 208 


292 
One species may be sold for another, 293 | 
Various kinds of unlawful, 591 | 
FLour— 
Cannot be sold for wheat.—See Saxe, 291 
May be sold for flour, 292 
Bread may be sold for, 293 


Foop.—See SaLe.— | FREETHINKERS— 
A power to purchase, Is restricted to wheat, Evidence of.—See Evipence, 362 
er flour, 380 Fripay— 


Articles of, which are lawful, 5691 Sabbath, 278 — z 
Forcre.—See COMPULSION. | Buying or selling on.—See Sate, 270 
ForNICATION —See WHOREDOM. | Frrenpsiuip— 

ForesTALLING.— See SALE, 278 Or sales of —See Sarz, 281 

FoRESTALLAGE, 605 Fruit.—See Compacts oF GARDENING, 536.— 
FosTeRAGE= | Wiis. 

Of Riza, or Fosterage, 67 On tree, not included in sale of tree.—See 


Definition, 67 


Degree of fosterage which occasions prohibi- 

tion, 67 

Objection, 68 

Reply, 68 

Length of the period of, 68 

Sucking beyond the term of, is not an occa- 
sion of prohibition, 68 | 

Exceptions from the general rule of prohibi- 
tion by, 09 

Objection, 69 

Reply, 69 

Cases of admixture of the milk with any 
foreign substance, 70 

Or with the milk of another woman, 70 

Prohibition is occasioned by the milk ofa 
virgin, 70 

Or of a corps, 70 

Cases in which milk does not occasion prohi- | 
bition, 70 

ts of one of two wives suckling the other, 

Objection, 71 

Reply, 71 | 


| SALE, 245 
| 
| 
} 


May be sold in every stage of growth, 246 

een growth of, purchased on the tree, 
24 

Rule in the purchase of, sold on a tree, 247 
Zakat of.—See ZaxaT, 17 


' Futt Aae.—See Puserry, 


Periods of minors attaining, 529 


| FUNERAL CHARGES— 


Must be defrayed by executor without loss of 
time.—See WILis 


G. 


_GaAmMBLERS— 


Testimony of, 362 


Game.—See Hunrtina, 623 


Laws with respect to the hunting and killing 
of, 623 

Slaying, 625 

Slaying animals for, 587 


. GAMING, 608 


GAMESTERS— 


Evidence to, require the full number of ' Evidence, 362 


witnesees, 72 


GARDBNER-See Compacts or GARDENING, 863 


INDEX 


GENERATION— 
Of an animal, claim founded on, 419 
GuHazs.—-See UsurpaTIon, 533 
GIFT AND SEISIN— 
A plea of pawnage and seiain is preferable 
to a plea of. —See Crarms, 417 


GIFTs— 

Definition of terms used in, 482 
Chapter I. 

Are lawful, 482 : 


And rendered valid by tender, acceptance, 
and seisin, 482 

Objection, 482 

Reply, 482 

A gift may be taken possession of on the 
spot where itis tendered without the ex- 
press order of the donor, but not after- 
wards, 482 

A gift made from divisible property must be 

divided off but nota gift made from in- 
divisible property, 483 

Objection, 483 

Reply, 483 


| 


A gift of an article implicated in another ; 


article is utterly invalid, 483 


The gift of a deposit to the trustee is in- | 


valid without a formal delivery and seisin, 
484 

The gift of a father to an infant son of any- 
thing either actually or virtually in his 


possession, is valid in virtue of his (the ' 


father’s) seisin, 484 
And so also a, to an infant by a stranger, 484 


To an orphan is tendered valid by the seisin 


of his guardian, 484 


And toa fatherless infant by seisin of his . 


mother, 484 


To a rationai infant is rendered valid by the | 


seisin of infant himself, 484 

A house may be conveyed in, two persons 
to one, 485 

But not by one person to two, 485 


Distinction between joint, or alms to the rich — 


and to the poor, 485 

Case of the, of a hous2 separate lost, 485 

Chapter IT. 

Of Retract: ton of Gifts, 485 

The donor may retract his, to a stranger, 
485 

But there are various circumstances which 
bar the retraction, +85 

A, of land cannot be retracted after the donee 
has built or planted on it, 486 

After the sale of a part ofthe land by the 
donee, the donor may resume the re- 
mainder, 486 

A, toa kinsman, cannot be resumed, 486 

Nor a, to a husband or wife during marriage, 
486 

The respect of a return prohibits retraction, 
486 

Although the return bz given by a stranger, 
486 


If part of the, prove the property of another, 


a proportionable part of the return may be 
resumed, 486 

When the return is opposed only toa part 
the remainder of the, may be resumed, 
487 
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Girts—continued. 
Retraction requires mutual consent, or a 
dacree, 487 
The donor's re-possession of the, is not re- 
quisite to the validity of retraction, 487 
The donee, incurring any responsibility in 
consequence of a, receives no compensation‘ 
from the donor, 487 
A mutual, requires mutual seisin, 4&8 
The, of a pregnant slave includes the, of her 
foetus, 488 
es that have heen previously emancipated, 
If the foetus have been previously created a 
Modabbir, the is null, 488 
The, ofa thing renders all provisional con- 
ditions respecting it nugatory, 488 
The, ofa debt by a conditional exemption 
from it, is null, 488 
Case of life-g.ants, 489 
Of Sadka, or Alms-deed, 489 
Alms-deed requires seisin of the subject, 
489 
And cannot be retracted, 480 
Distinction between votive vows of Mal and 
Milk in alms, 489 
Goats— 
Laws of Zakat respectiag.—See SacriFice, 
ZAKAT. 
Go.p.—See Sare, 312 
Zakat imposed upon ~—-See ZaxkarT, 10 
And silver vessels, 597 
Ornaments, 597 
Goons —See Sate, 245 
GRAIN.—-See CULTIVATION. SALE, 243 
Compacts of, 581 
A representative of property, 430 
May be sold in the ear, or pulse in the husk, 
24/ 


GRANDFATHER=~ 
Evidence of, 360 
Represents the father in defect of an exe- 
cutor, 703 
GRANDMOTHER— 
Paternal, inherits to her grandson in defect 
of the mother, 138 
GRANTS-— 
Life or posthumous, 489 
GRAPES, 623 
Grass —See Sate, 269 
GRouND — 
Sale of—See LAnp. 
GUARDIAN ——See Pawns, 638 
Who are, of infants, 36, 38 
In marriage, must contract his infant ward 
to her liking, 699 
The disposition of a lunatic woman in mar- 
riage rests with her son, 39 
May be surety to the woman for her dower, £4 
Contracts or acknowledgments by, on behalf 
of infants or lunatics.—See INHIBITION, 
5.5 


GUARDIANSHIP —See Divorce, 138.—Downrr. 
In marriage, 20 
In virtue of executorship, 709 
GuARANTEES.—See BAIL. 
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Hanis (Hapitn), 258 
Hapggs Masn’xoor, xxix 
Hair.—See Sarez, 268 
——Human.—See Sace, 270 
Hakan, 17 
Hansat.—See Asoo HANEera. 
HarzzmM— 

A epace which must be left round wells, 611 
Haare— 

Flesh of, may lawfully be eaten, 591 
Hasum, xix 

Hassan, Xvi 

Hawa— 

The sect so named, Evidence of, 362 
Hawa it.—-See Departs, transfer of, 333 


| 


Hawxs.—See Huntinc, 626.~See Sate, 309° 


Hawartan-Haw_— 
1m Zakat, definition of, 1 
Hazir ZAMINEB, 318 
Hepava, or GuIpE, xv, xxvi 
Hearsay.—see Evipence on, 357 
Hetrrs.—See Composition, 369 
Herr —See INHERITANCE, 369 
Sale by an, 350 
Ofa deceased purchaser must be aworn in 
case of disputes, 410 
Ts not entitled to a legacy, 437 
In dispute hetween survivor and the, of 
deceased, article must be adjudged to 
aurvivor, 413 
Bequest to,—-See Wits, 671 
(Infant), rules with respect to, 252 
Acknowledgment in favour of, 437 


Hrrns— 
7akat from.—See ZAaKAT, 4 


HerepiTamMeNtTs— 
Distribution of, 567 
HeRMAPHRODITF— 
Testimony of an, 363 
Of who are, 704 
Ambiguous, 704 
Of laws respecting equivocal, 705 
An equivocal, 70§ 
Must take his station in public prayers 
between the men and the women, 705 
Observing in other respects the customs of 
women, 705 


He must not appear naked before men or | 
women, or travel along with either, except | 


a relation, and he must be circumcised by 
a stave purchased for that purpose, 705 


Rules to be observed by him duringa pil- | 


grimage, 705 

Divorce or emancipation suspended upon the 
relation to an, 705 

pecs of his sexis not admitted, 


Rules to be observed in his interment, 706 
Rules of inheritance with respect to, 706 
HerReTics— 

Fvidence of, 362 

lWrepa —See Girts. 


j 
i 


Hipa Razar.—See PuNIsSHMENT, 197 
Hiparr— 


Or mourning.—See Divorce 132 


Hipves.—See Satz, 270 


Hipy Farz.—See P1rGRIMaGeE. 


Hicuway.—See Frnes, 660 


Nuisances placed in.—See Fines, 660 


Hryr.—See INHIBITION. 
AIRBEE, XXX! 
Hire.—See Loans, Pawns. 


Definition of the terms used in, 489 


Chapter I. 


The usufruct and the, must be particularly 
specified, 490 

Objection, 490 

Reply, 490 

The, or recompense may consist of anything 
capable of being price, 490 

The exent of the usufruct may be defined 
by fixine aterm, 490 

Or in hiring servants, &c., hy specifying the 
work to be nerformed, 490 

Or by specification and pointed reference, 
490 


Chapter IT. 
Of the Time when the Hire may be Claimed, 


49l 

Can only be claimed in virtue of an agree- 
ment, or in coneequence of the end of the 
contract being obtained, 491 

The tenant hecomes bound for the rent by a 
delivery of the house, &c.. to him, 491 

If it be not otherwise specified inthe con- 
tract, rent may he demanded from day to 
day, 491 

Or the, of an animal (upon a journey) from 
Staye to stage, 49] 

A workman is not entitled to anything until 
his work be finished, 491 

Case of a baker hired to hake bread, 492 

And of a cook. 492 

And of a brick-maker, 492 

The article wrought spon mav he detained 
by the workman until he he paid his, 492 

And he is not responsible incase of accidents 
during such detention, 492 

If the work he ofa nature not to produce 
any visible effect in the article, it cannot 
be detained, 49? 

A workman, if the contract be restricted ta 
his work, cannot employ any other per- 
son, 493 


Case in which, from an unavoidable accident, 


the contract cannot be completely fulfilled, 
493 


Chapter IIT. 


Of thines the Hire of which ts Unlawful o7 
otherwise ; and of Disputed Hive, 494 
A house or shop may be hired without speci- 
fying the particular business to be carried 
on in it, 494 
Unless it be of a nature injurious to the 
building, 494 
Ina lease of land the renter is entitled ta 
the use of rnad and water, 494 
But the lease is not valid unless the use to 
which itis to he applied be spec fied, 494 


INDEX 


Hire—continued. 
At the expiration of the lease the land must 
be restored in the original state, 494 
An absolute contract leaves the hirer at 
liberty to give the use to any person, 494 
But in a restricted contract, any deviation 
with respect to the use renders the hirer 
responsible for the article, 495 
Unless that be of a nature not liable to injury 
from such deviation, 495 
Or unless the deviation be not of a nature to 
injure the article, 495 


An excess in the use induces a proportionable 


responsibility in case of accident, 495 

A rider, taking up an additional rider, incurs 
responsibility for half the value of the 
animal, 495 

A hired animal perishing from ill- usage sub- 
jects the hirer to responsibility, 496 

In the hire or loan of animals, responsibility 
isinduced by any deviation from the pre- 
scribed journey, 496 


‘The change of a saddle for another of the same 


sort does not induce r sponsibility, 496 
Unless the weight be different, when respon- 
sibility attaches in proportion to the excess, 
496 

If the nature of the saddle be different, 
responsibility attaches in toto, 496 

A porter isnot made responsible for any 
immaterial deviation from the prescribed 
roat, 497 

Any injurious deviation from the prescribed 
culture of hired land induces a proportion- 
able responsibility, 497 

A tailor is responsible for deviating from his 
orders, 497 


Chapter lV. 
An invalid condition invalidates, 497 


But a proportionate, is in such a case due, to | 


the extent of the soecified, 497 


A contract indefinitely expressed closes at the : 


expiration of the first term, 498 
Rules with respect to annual leases, 498 


Wages are due to keepers of baths andcup-_ 


pers, 498 


But there is no, for the covering of mares, 
} 


449 


Nor for the performance of any religious — 


duty, 499 
Nor for singing or lamentation, 499 
Of indefinite articles, 499 
Of a nurse, 500 


A contract of, spacing that the recom-_ 


pense shall be paid from the article :nanu- 
factured or wrought upon is invalid, 501 
Partners do not owe, to each other with 
respect to their stock, 501 

Any uncertainty in terms invalidates the 
contract, 501 

A lease of hands is not invalidated, by stipu- 
lating a right to perform any act which 

s not leave lasting effects, 502 

A contract stipulating the recompence to 

See ofa similar usufruct is nugatory, 
2 

Objection, 502 

Reply, 502? 

(Case of two partners, 502 
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Hrre—continued. 
Leate of Jand is invalid. unless it specify the 
purpose to which the land is to be applied, 
5 


3 
Responsibility does not attach from the custo 
mary use of an article, under an indefinite 
contract, 503 
Chapter V. 
Op Se rome rei of a Hireling, 503 
ifference between common and particular 
hirelings, 503 
The article committed to a common hireling 
is a deposit, 503 
But heis responsible if it be destroyed in 
course of his work, 504 
| A surgeon or farrier, acting agreeably to cus- 
| tomary practice, isnot responsible in case 
| of accidents, 504 
| A particular hireling, 505 
Is not responsible for anything he loses or 
destroys, 505 
Chapter VI. 
Of Hire on one of two Conditions, 505 
The, is valid of a tradesmen, under an alter- 
native with respect to work, 505 
Or of an article under an alternative of 
another article, 505 
Or with respect to use, 505 
Case of a tradesman hired under an alterna- 
tive with respect to time, 500 
Case of, of a shop, under an alternative with 
respect to the business to be carried on in 
it, 506 
And ofan animal under a condition with 
respect to the journey it is to perform, 506 
Or the load it is to carry, 506 
Chapter VII. 
Of the Hire of Slaves, 507 
| A hired servant cannot be taken upon a 
journey, unless it beso stipulated im the 
contract, 507 
Wages paid to an inhibited slave, hired with- 
out the consent of his owner, cannot be 
resumed, 507 
The usurper of a slave is not responsible for 
what the slave earns during the term of 
usurpation, 0 7 
Case of a slave hired for different terms, 508 
Case of a hired slav2 absconding before the 
expiration of the term, 508 


Chapter VITT. 
Of Disputes between the Hirer and the Hire- 
ling :— 

In cases of dispute with a tradesman cen- 
cerning the orders he has received, the 
assertion of the employer must be credited, 
508 

And soalso, ifthe dispute be with respect 
to wages, 509 

Chapter IX. 
Of the Dissolution of Contracts of Hire 
contract for the hire of a house is dissolved 
by a defect in it, 509 
Or by its falling to decay ; and the hif of 
| land by its wells being dried up,—or of 
_ _a mill by the mill-stream stopping, 509 
| But if the mill-house be used, a propor- 
tionate rent is due, 510 
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Hire—continued. 

A contract of, is dissolved by the death of 
one of the contracting parties being a 
principal, 510 

It admits a reserve of option, 510 
St is dissolved by the occurrence of any 

sufficient pretext for dissolution, 510 

Circumstance which forma pretext for dis- 

solving contracts of, 510 
Miscellaneous Cases :— 

A hirer or borrower of land is not respon - 
sible for accidents in burning off the 
stubble, 512 

A tradesman may unite with another fora 
moiety of the, acquired upon the work, 
512 

oF a camel to carry a litter with two persons, 
012 

A sumpter camel may be loaded with other 
articles in proportion as the provisions he 
carries are consumed, 512 

Objection, 512 

Reply, 512 
Hi rELING— 

Responsibility of a, 503 
Hirer— 

And hireling, evidence of, 360 

Of an article or animal, responsibility of, 503 

Disputes between, 509 

HissayeED— 

(Stubble) may be burned on the ground, 512 
Hizanit, or INFANT EpucaTion— 

Or care of infants.—See Divorce, 138 
HomoGeNgous SavLes.—See Sirf SALEs. 
Hongy— 

Zakat due on, 17 
Hoopoop or PUNISHMENT, 175 
Hornep CatTTLeE— 

Zakat of.—See ZaKaT, 5 
Horses.—See Zakart, 6 

Appropriation of, to pious uses, 234 
The flesh of, may not be eaten; 591 

Hovse— 

Claims by two persons to, 421 
Acknowledgment regarding, 431 

What included in a sale of.—See Satz, 245 

Sale of, included fixtures, 248 
A porch, over a road, connected with, is not 
included in sale of, 294 

An avenue is not included in the purchase of 
an apartment of a, 294 

Privileges of a tenant with respect to, 344 

Claim of joint inheritance in a, 349 

Case of claim to a, 418 

Hire of a. 490, 494, 505, 510 

No act can be performed with respect to an 
under-storey of a, which may effect the 
buildings, 344 

Bequest of, to an infidel place of worship, 
695 

Bequest of an apartment in a, 681 

Bequest of the use of a, 692 

Ruinous.-—See FINngs. 

HouseHOLD Goops— 

Not suféject of shaffa, 558 

Psrtition of, 569 
ouss— 

Appropiated to charitable purposes, 235 

Repa'rs of, 236 


Hovusze—continued. 


Gift of, 485 

Partition of, 570, 574 
Connected with land, 571 
Partition of the use of, 576 
Pawn or mortgage of, 636 


HuntTine— 
Of Catching Game with Animals of the Hunting 


tribe, such as Dogs, Hawks, &c., 623 

Rules for ascertaining whether a dog, &c., 
be duly trained, 624 

The invocation must be repeated (or, at least, 
must not be wifully omitted) at the time 
of letting ship the hound, &c., 624 

A, quadruped eating any part of the game 
renders it unlawful, 625 

Game caught by a hawk, after it has returned 
to its wild state, is not lawful, 625 

A dog does not render his game unlawful by 
taking its blood, 625 

Or by eating a piece of the flesh, cut off and 
thrown to him by the huater, 625 

Case of a dog biting off a piece in the pursuit 
of his game, 625 

Game taken alive must be slain by Zabbah, 
625 

Provided it live long enough to admit of 
performing the ceremony, 626 

The game taken is lawful, although it be not 
the same that was intended by the hunter, 
626 

All the game caught by the dog, &c., under 
One invocation, is lawful. Rule for deter- 
mining this with respect to dogs, 626 

And hawks, 626 

Game is not lawful when caught by a hawk, 
&c., independent of the hunter, 626 

It is requisite to its Kgality (when caught 
dead) that blood have been drawn off, 626 

Game is rendered unlawful by the conjuction 
of any cases of illegality in the catching 
of it, 626 

Game hunting down by any person not quali- 
fied to perform Zabba is unlawful, 627 

Game killed at a second catching of it, either 

by the same or a second dog is lawful, 627 


Of Shooting Game with an Arrow, 627 


zame slain by a hunter shooting. &c., at 
random, on hearing a noise, is lawful, 
provided the noise proceed from game. 627 
Game shot by an arrow aimed at another 
animal is lawful, 627 

Invocation must be made on the instant of 
shooting ; but if the animal be taken 
alive, it must still be slain by Zabbah, 627 

Game wounded, and afterwards found dead 
by the person who shot, is lawful, 627 

ia he then discover another wound upon 
it, 62 

Game which, being shot, falls into water, or 
upon any building, &c., before it reaches 
the ground, is unlawful, 628 

Rule with respect to water-fowl, 628 

Game slain by a bruise, without a wound, is 
not lawful, 628 

ren of cutting off the head of an animal. 

A Magian, an apostate, or an idolator, are not 
qualified to kill game, 628 
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H untTING—continued. 
Case of game wounded by one person, and 
then slain by another, 628 
Case of game first wounded, and then killed 
by the same person, 629 
All animals may be hunted, 629 
H usBanpD,—See Divorce.—MaArRIAGE. 
Where bourd to maintain his wife, 140 
Has no authority over his wife further than 
respects the rights of marriage, 23 
Duties towards his wife with respect to co- 
habitation, 66 
Cannot carry divorced wife upon a journey, 
—See Divorce. 
Evidence of, concerning his wife, 360 
Acknowledgment of, 439 
Must cohabit equally with all his wives,— 
See MARRIAGE, 66 
HusBaNnD AND WiFe.-~See Divorce.—Dower, 
MArRIAGE. 
Evidence of, 360 
Case of dispute between, concerning furni- 
ture, to whom adjudged.—See Craims, 413 


I. 


InpAK— 
Or the absconding of slaves, 213 
Iprort —See LUNATIC.—MANIAC. 
Imprecation not incumbent where a husband 
or wife an, 125 
IproTismM, or LuNacy— 
Degree of, requisite tu render it absolute, 397 
IGNORANCE OF THE LAW— 
No man can plead, in Mussulman territory, 
71 
tuHRaM, 30, 603 
Iusan, 1.3 
JHTIKAR, 605 
TkHTIAR,—See Divorce 87 
IKHTIAREE ZABBAH, 587 
IkrAH—See CompPutsion, 519 
IkRAR— 
Or acknowledgments.—See. AcKNowL pc- 
MENTS, 42/ 
Iyara —See Hire, 489 
Imam MoamMED, xxvii 


ImmMepiate Descent.—See AssaBa.—ASOoBAT. 


IMMODEST P.RSONS— 
Testimony of, 362 
IMMovaBLE Property (in iheritance)—- 
Defintion of, 56/ 
IMpoTENCE.—See Divorce, 126 
IMPERCATION.—See Divorce, 123 
In case of a husband accusing his wife of 
adultery, 123 
Laws of, 123 
Appeal of, 402 
IMPRISONMENT FOR DEBT.—See Razee, DUTIFS 
cF, 338 
INDECORUM— 
Evidence of persons guilty of, 362 
INFaMous WITNEss,—See WITNEss. 
INFANTS.—See ZAKAT, 19.—MARRIAGR. 
Zakat not due from, } 
Imprecation not incumbent where husband 
or wife are, 125 
Care of.—See,Divorce, 138—Ezanit. 
Dower of, 141 


INFANTS—continued. 
Maintenance, 141 
Mother not required to suckle, 146 
Care of, in all cases committed to the mother 
or next natural relative, 138 
Bail entered into by, 219 
Female may oblige her guardian to contract 
her in marriage to her liking, 699 
Not subject to Zakat, [ 
May be contracted in marriage by their guar- 
dians, 37 
Deeds of gift in favour of, 484 
May be appointed agent, 378 
Acknowledgment by, 428 
Inhibition upon, 524 
Right of shaffa in respect to, 564 
Partition of the property of, 568 
Acknowledgment of parentage with respect 
to, 439 
Contracts by, 525 
A Mokatib, a slave, a Zimmee, cannot act for 
an, daughter being a Musslima, 392 
So of an apostate, or infidel alien, 392 
Bequest by, is void, 673 


INFINDPEL— 


Marriage of an, couple not dissolved by their 
Jointly embracing the faith, 63 
Unless it be a marriage within the prohibited 
degree, 63 
But if one of them only be convertéd a 
Sparation takes place, 63 
Apostates are incapacitated from marrying, 
' 


If either the father or mother be Mussulman, 
their children are Mussulman, 64 

Or where one is of a superior order of, and 
the other ofan inferior, their children are 
of a superior order, 64 

Upon the conversion of one of the parties, 
the magistrate is to require the other to 
embrace the faith, and must separate 
them in case of recusancy, 64 

Objection, 64 

Reply, 64 

And if the conversion of either happen ina 
foreign country, separation takes place 
upon the lapse of the woman’s term of 
probation, 6) 

If the wife be an alien, she is not to observe 
her Edit, from separation in consequence of 
her husband’s ccnversion, 65 

The conversion of the husband of a Kitabeea 
does not occasion separation, 65 

Case ofa convert removing from a foreign 
land intoa Mussulam territory, 65 

A woman returning from a foreign to a 
Mussulman territory is at liberty to marry, 


But if pregnant she must wait until her 
delivery, 66 
Cannot be an executor—See WI Ls. 


INFIDELITY.—See SaLe, 259 
Declaration of, upon compulsion, 521 


INFIRMITIES.—See SALE, 259 


INHERITANCE,—See ComPosirion, 452 
Rule of, in the marriage of infants, 38 
Incidental ru'es respecting, 138, 145, 1 
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INHERITANCE—continued. 
With respect toa missing person, 216 ‘ 
Decree relative to, 347 
Acknowledgment in cases of, 440 
Rules with respect to hermaphrodites, 706 
Decrees of Kazee, relative to, 347 
Evidence relating to.—See EvipeNcE, 368 
Heir may recover an article in possession of 
another by proving it to have been the 
property of his inheritee, or a loan or 
deposit from him, 369 
INHIBITION— 
a! Hijr, 524 
efinition of, 524 
Operates upon infants, slaves, and lunatics, 
524 
Whence purchase or sale by them requires 


the assent of their immediate superior, 
524 

Objection, 525 

Reply, 525 


But it operates upon them with respect to 
words only, not with respect toacts, 525 

All contracts or acknowledgments by an 
infant or lunatic are invalid, and so like- 
wise divorce or manumission pronounced 
by them, 525 

Or by their guardians on their behalf, 525 

They are responsible for destruction of pro- 
perty, 525 

Acknowledgment by a slave affects himself, 
not his master, and takes effect upon him 
on his becoming free, 525 

Or on the instant, if it induce punishment or 
retaliation, 625 

Divorce pronounced by him is valid, 526 

Chapter il. 

Inhibition from Weukness of mind, 520 
With respect to a prodigal, 526 
May be imposed by one magistrate and re- 
moved by another, 526 

The property of a prodigal youth must be 
withheld from him until he attain twenty- 
five years of age, *27 

But a sale concluded by him after heattains 
maturity, and before, 1s valid, 527 

And he may grant manumission, 527 

Or Tadbeer, 528 

Or claim achild born of his female slave, 
528 

Or create his female slave Am-Walid, inde- 
pendent of such claim, 528 

He may marry, 528 

Out of his property is paid Zakat ; and also 
maintenance to his parents, children, &c., 
528 

He cannot be prevented from performing 
pilgrimage, 529 

en equests (to pious purposes) hold good, 


There is no, upon a Fasik, 529 

People are liable to, from careleseness in 
their affairs, 529 

Of the Time of obtaining Puberty, 529 

The pubesty of a boy is established by cir- 
cumstances, or upon his attaining eighteen 
yédts of age ;—and that of agirl, by cir- 
cumstances, or upon her attaining seventeen 
years of age, 529 


| 


4 
| 
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INHIBITION—continued 
Chapter ITI 
Inhibition on account ef Debt, 530 
A debtor is not liable to, 530 
Nor can his property be made the subject of 
any transaction, 530 
But he may be imprisoned, 530 
If he be possessed of money of the same 
denomination as his debt, the Kazee may 
make payment with it ; or, if the species be 
different, he may sell it for this purpose, 530 
Rules in selling of a debtor’s property, 531 
Acknowledgments by a debtor are not bind- 
ing on him until his debts be paid, 531 
A debtor (being poor) gets a subsistence out 
of his property; and also his wives, 
children, and uterine kindred, 531 
A debtor, on pleading poverty, 18 imprisoned, 
$71 
General rules with respect to him whilst in 
prison, 531 
After liberation, the creditors are at liberty 
to pursue him, 532 
And have an option, if he prefer continuing 
in prison, 532 
A male creditor cannot pursue his female 
debtor, 532 
Case of a purchased article being in the 
debtor’s hands upon his failure, 582 
Objection, 533 
Reply, 533 
INNEEN,—See Divorce, 126 
InsECTS— 
Cannot lawfully be eaten, 591 
INSOLVENCY— 
Of a debtor established by judicial decree, 2 
INSOLVENT DespToR— 
Bequest by, is void, 673 
INSPECTION.-—See SAL¥. 
INSTITUTES— 
Definition of seyir, 205 
INTERCOURCE BETWEEN THE SEXES — 
Rules concerning, 598 
INTRODUCTORY ADDRESS, IV 
INTOXICATING DRINKS,—-See PUNISHMENT, 195 
INVALID SALES— 
Laws of,—See Sate, 275 
INV ESTITURE-— 
By loan, 478 
By gift, 482 
By hire, 490 
INvocaTron.—-See HuNTING, 588, 624 
In slaying animals for food, 588 
IRON— 
Always sold by weight, 289 
IsMUT MAWSIMA. 
IsrIDANIT— 
Definition of, 466 
Istrn Rax.—See Craims or Rienrt, 
IsTsiNa— 
Definition of, 309 
IsTipRA—See ABOMINATIONS 60 
ItTaAk— 
Or manumission of slaves, 150 
ITTIKAF, XXXVI 
IrtakiT.—See WILLA. 
Iwan— 
What, 155 note 
IzTIRAREE ZABBAH, 58% 
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143 
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JaHeEez, 413 
lama KABeer, xxviii 
ee SAGHEER, Xxviil 
AR Mp.asick— 
Entitled to shaffa, 54% 
Jazerat— 
Defined, 68 
zeD Drims, 432 
rw— 
Form of administering an oath to, 405 
WAN NN reee OFFENCES AGAINST THE PERSON, 
56 
Jewris.—See Partition, 569 
Sale of, 
Jrrp, 203 
Jornt Aaents,—See Aagncy, 391 
Jor INveriTance— : 
Claim of, 349 
Trustees, 357 
Jupce.—See Kazee 
JupicaLt Decisions, 344 
Jupiciat Letrers FROM ONE Kazar TO Ane | 
OTHER, Cases relative to, 344 
Jupicray ReauLaTIONS aLENDED Witt RELte- + 
GION, 12 : 


| 


| 


K, 


KaBA, Xxxvil, x¥xiii : 318 

KABALA, XXXVii, XXXHii | 318 

A term for bail bonds, 313 

KaABALA, XXXVil 

KarAKA~— 

Or expiation, 1§0, 153 

Karatir ~—See Barn, 317 

KaFaLit-HE'L-Dirk, 321 

Karat, or FQuanity-~ | 
Definition of. 39 

KaFEeEv-nF't-Dirk.~See Sate, 327 

KaPrEez 243 | 

KaFerz TEHAN— 
Definition of, 501 | 

KarRz aND ARERAT“~ 
Two kinde cfloan, difference between, 289, 
480 

K azEE~—~ 
Duties of, 334 

ve possess the qualifications ofa witness, 

4 

Does not forfeit office by misconduct, 934 

A Mooftee must be a person of good cha- | 
racter, 334 

An ignorant person may be appointed, 334 | 

It is the duty ofthe sovereign to appoint a 
fit person to that office, 385 

One may be appointed who has a confidence 
in his own abilities, 335 

But not one who is dubious of himself, 335 
The appointment, must not be solicited or 
coveted, 335 

On appointment, must take possession of al! 
the records appertaining to hia office, 386 ~ 

Through his Ameens he must investigate the 
nature of them, 336 


~ 


Kazgr—continued. 
And must inguire and decide concerning 
prisoners confined upon any lega! claim, 
And algo ooncerning deposits of contested 
property, 336 

e must execute his duty in a mosque, or 

other public place, 337 ° 

Or in his ewn house, 337 

And must be accompanied by hie usual asso 
ciates, 337 

He must not accept of any presents, except 
from relations or intimate friends, 337 

Nor of any feast or enterta nment, 337 

i must attend funerals, and visit the sick, 
3 

Precautions requisite in his general conduct 
and behaviour, 337 

And in his conduct towards witness 
court or whilst giving evidence, 338 

He must not give judgment ata time when 
his understanding is not perfectly clear and 
unbiassed, 338 


Of Imprisonment, 338 
ules in imprisonment for debt, 338 
In an award of debt, the defendant must he 
imprisoned immediately on neglecting to 
comply with the decree, provided it be in- 
curred for an equivalent, or by a contract of 
marriage, 338 
And also in every other instance, if th- 
creditor prove hia capacity to discharye it, 
338 
Case ofa wife auing for her maintainance, 
339 
Objection, 339 
Reply, 339 
Case of acknowledgement of debt, 439 
A husband may he imprisoned for the main- 
tenance of his wife, but a father cannot be 
imprisoned at the suit af his son, 334 


Chapter IT. 


Of Letters from one Kazee to Another, 340 
Letters authenticated by evidence are admia- 
sible in cases of property, 340 
Difference betweena record anda Kazee's 
letter, 340 

A letter is transmissible only an certain cone 
ditions, 340 ; 

The testimony requisite to authenticate it, 
340 

The contents must be previously explained 
to the authenticating witnesses, 340 

It must not be received but in presence at 
the defendant, 341 . 

Forms to be observed in the reception of 
it, 34) 

It is rendered void by the death or diamia- 
sal of the writer in the interim, 341 

Or (unless generally addressed) by the death 
or dismissal of him to whom it ia trana- 
mitted, 341 ; 

It isnot admissible in cases of punishment 
or retaliation, 341 
A woman may execute the office gf Kazee in 

all cases of property, 341 
A Kazee ie not at liberty to appoint a dgpute 
without the authority of the [traim, 441] 


in. 
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Kazee—continued. 
But the decrees of the deputy, passed in his 
presence or with his approabation, are valid, 


If he appoint a deputy by authority, he 
cannot afterwards dismiss him, 342 

He must maintain and enforce the equal 
- decrees of every other Kazee, 342 


Kazee—continued. 


In a claim for debt, the evidence of the 
debtor, proving a discharge, must be cre- 
dited, 346 

Case ofa disputed purchase of defective 
slave, 346 

A deed suspended, in its effect, upon the will! 
of God is null, 347 


. 


is determination in a doubtful case is valid,| Chapter IV 
although it be repugnant to the tenets! Of the Decrees ofa Kazee relative to Inheri- 


of his sect, 342 


tance. 


An article decreed unlawful, upon evidence, : Case of the widow of a Christian claiming 


continues so, although the evidence prove 
false, 342 


A decree cannot be passed against anabsen- | 


iy but in presence of his representative, 
24 
Nor against one who first opposes the clainas 
and then disappears, 343 
The, may lend the property of orphans, 343 
Chapter IIT. 
Of Arbitration, 343 
An abritator must possess the qualities 
essential toa, 343 
He must not bea slave, an infidel, a slan- 
derer, or an infant, 343 
But he may be an unjust man, 343 


} 


Either party may retract from the abitra- 


tion before the award, 343 
On a reference to the, he must give effect to 
the award, ifapproved, +43 


Reference to an arbitrator is invalid in cases ° 


of punishment or retaliaticn, 343 
An arbitrator's award of a fine against the 
tribe of an offender is of no effect, 344 


Nor against the offender himself, unless he 


acknowledge the offence, 344 
He may examine witnesses, 344 
The parties acknowledging an arbitrator's 


decree cannot afterwards retract from it, | 


344 


Any award passed in favour of a parent, | 


child, or wife, is null, 344 
Joint arbitrators must act conjunctively, 344 


} 


Miscellaneous Cases relative to Judicial Deci- | 


sion 
No act can be performed with respect to the 


under storey of ahouse which may any | 


way affect the building, 344 
A passage cannot be made into a private 
lane, 344 
ere claim may be compounded, 
ee of a claim founded on gift or purchase, 
If the purchase of a female slave be denied 
by a purchaser, the master may cohabit 
with her, 345 
Objection, 345 
Reply, 345 
In the respect of money, the declaration of 
the receiver must be credited with respect 
to the quality, 345 
A creditor denying his debtor’s acknowledg- 
ment Cannot afterwards substantiate his 


} 
, 
4 
1 
4 
4 


’ 


claim but by proof, or the debtor’s verifica- 


tion, 


her inheritance after having embraced the 
faith, 347 
Case of the Christian widow ofa Mussul- 
man claiming under the same. circum- 
stances, 347 
A trustee, onthe decease of his principal. 
must pay the deposit to whomsoever he 
acknowledges as heir, 347 
In the division ofan estate, the, must not 
demand any security from the heirs or 
creditors on behalf of those who may be 
absent, 348 
In the joint inheritance of a property held 
by a third person, the present heir receives 
his share, but no security 1s required on 
behalf of him who is absent, 349 
Objection, 349 
Reply, 349 
An alms-gift of Mal includes all property 
subject to Zakat, 349 
Case of an alms-gift of milk, 350 
The acts of an executor are valid, without 
any formal notification of his appointment, 
350 
An agent’s appointment may be established 
by any casual information, 340 
But his dismissal cannot be established un- 
less duly attested, 351 
A Kazee or his Ameen are not liable for any 
loss which may be incurmd to the pre- 
judice of another in selling an aiticle to 
satisfy creditors, 351 
If the loss be incurred by an executor acting 
under the Kazee’s orders, the executor is 
indemnified by the creci ors, 351 
Aman infant heir stands in the same pre- 
dicament witha creditor in this particu- 
lar, 352 
Any person may execute a punishment by 
the Kazee’s directions, 352 
Case of a disputed decree after a Kazee’s dis- 
missal from his office, 352 
Allowance of to be paid from public treasury, 
609 
KERAHEEAT —See ABOMINATIONS, 594 
Kerat— 
The twenty-forth part of an ounce, 10 
KessmMaT —See ParTITION 
KHALWAT SAHEEB.—See MARRIAGE, 45 
KHALir.—See SOVEREIGN PRINCE. 
Kyamr, 618 
KHams— 
Levied in Zakat, 14 
KHASAF, XX1X 


' KHasoomatT, 392 


INDEX 


745 
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KHATN— 
Definition of, 689 
Bequests to, 689 
KHAZEE.—See KaZEE. 
KHETABEA— 
Tribe of, 362 
KHIAR- AL-SHIRT-See OprilonaALCONDITIONS, 248 
KuyraR-AL- TAYEEN —Se: OPTION oF DETERMI- 
NATION. 
KurarR-AL-RooyvatT.—See OPTION OF INSPECTION 
KHIAR-AL-KaBOOL -See OPTION oF ACCEPTANCE 
KurAR-AL- Maj Lis.-See OPTION OF THE MEETING 
Kuivas, 329 
KHIRAJEE LANDs —See TRIBUTE. 
Law respecting, 204 
KHOOLA—- 
Laws of, 112 
The right to water cannot be given asa 
consideraticn for, 618 
KHOOLTEEN, A SPECIES OF DRINK, 631 
KyoonsA MoosnHxi_, 704 
Kips—See ZAKAT. 
KILLING—See Vows, 172 
KINE— 
The laws of Zakat respecting, 5 
KINSMAN— 
Gift to, 486 
Will in favour of, 689 
KrrAN-—- 
In pilgrimage, 529 
Kissm or PARTITION.—See MARRIAGE. 
KIssMAT ——See PARTITION. 
KrraBAT.-See BAIL, 331-MoxkaT1ss.—RANSOM. 
Contracts of 
KiTaBBEs.—See MARRIAGE, 30 
KitaB HooxkMeEE, 340 
Koor, 305 
Kosria.—See Divorce, 112 
KoraNn— 
The foundation of the law, xv 
Who the author, xv 
Teachers of, 499 


KutMa— 
The Mussulmans creed, 15 
L 
Laan— 3 
Imprecation in divorce, Rules of.—See 


Divorce, 103, 123 _ 
Where husband denies the parentage ofa 
child.—See Divorce, 136 


LANDS—continued. 

Claims to, 420 

Sale of, inciudes trees, 245 

But not corn growing, 245 

Seed sown in, not included in sale of, 246 

May be borrowed for purpose of building, 
480 

When may be resumed, 481 

Cultivation of Waste Lands, 609 

Definition of Mawat, 609 

And description of the land so termed, 610 

The cultivation of waste, invests the culti- 
vator with a property in them, 610 

Tithe only is due form, so cultivated, unless 
it be moist ‘ned with tribute water, 610 

In the cultivation of the circumjacent 
grounds, a road must be left to it, 610 

A Zimmee acquires a property in the, he 
cultivates, as well as a Mussulman, 610 

If the, be not cultivated for three years 
after it is marked off, it may be transferred 
by the Imam 610 

Manner of marking off waste, 611 
cultivation is established by digging and 
watering the ground, 611 

Enclosing it, or sowing it with seed, 611 

It must not be practised on the borders of, 
already cultivated, 611 

A pe is appropriated to wells dug in waste, 

1 


Within the limits of which no other person 
is entitled to dig, 612 

Or ifany doso heis responsible for such 
accidents as it may occasion, 612 

A apace is also appropriated to a watercourse, 
612 

Or to a tree planted in waste, 612 

The deserted beds of rivers must not be 
Cultivated, 612 

A space is not allowed to an aqueduct running 
through another’s, without proof of prior 
right, 612 

Differences of opinion concerning aqueducts, 
613 

Of Waters, 613 

All people have a right to drink froma well 
canal, or reservoir ; and also cattle, 613 

pce there be other water at a little distance, 
614 

Water may also be carried away for the pur- 
pose of ablution, 614 

Or for watering trees or parterres, 614 


Oath cannot be exacted from defendant in | Of Digging and Clearing Rivers, 615 


claims of, 402 
LasouR— 
Copartnership in profits of, 454 
LAKEETS, or FounNDLINGS, 206 
LAMENTATION— 
There is no hire due for, 499 
Lanps.—See Waste Lanps CutTIvaTION, 610 
Product of, in what cases subject to tithes, 16 
Continue liable to the original impost in all 
transactions of property, 18 
Appendages to, in a sale, 294 
Cases of claim to, 400 
Loan of, 481 
Gift of, 486 
Usurpation of, 535 
Lease Or hire of, 490 


Rivers are of three descriptions, 615 

Great public rivers must be cleared and 
repaired at the expense of the public 
treasury, 615 

Or by a general contribution of labour, 615 

And appropriated rivers at the expense of 
the proprietors, 615 

Objection, 615 

Reply, 615 

Rules with respect to drains, watercourses, 

&c , 616 

Of Claims af Shivb; and of Disputes an 
Paes Privileges with respect to it, 

A right to water may exist independet of 
the ground, 616 
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Lanps—continued. | Lire Gaants —See Girrs, 489 
No person can alter or obstruct the course of | Liquors— 
water running through his ground, 616 Prohibited, 618 
In case of disputes, a distribution of the | There are four prohibited liquors, 618 
right to water must be made, 616 Khamr is unlawful in any quantity, 619 


A rivulet must not be dammed up for the | Is filth, in an extreme, 619 
convenience of one partner, without the ' And cannot constitute property with a Mus- 
consent of the others, 617 '  sulman, 619 

One partner im a rivulet cannot dig a trench ; Nor be employed in the discharge of his 


or erecta mill upon it without the general debts, 619 
Nor construct a water engine ora bridge, ' And the drinking of which, in any quantity 
617 induces punishment, 619 


Or used by him, 619 
Unless it be boiled, 019 
But it may be converted into vinegar ,@Y 


One partner cannot alter the mode of par- 
tition without the others’ consent, 617 


consent, 617 | Or used by him, 619 
! 
| 
| 

Or increase the number of openings through | 


which he receives his share, 617 | azik (the boiled juice of the grape), termed 
Or convey his share into, not entitled to. (when boiled away to one half) Monissaf, 
receive it, 617 i 619 
Or through such, into those that are entitled, | Sikker (an infusion of dates), 620 
617 Nookoo Zabeeb (an infusion of raisins), 620 


The last three are not so illegal as Khamr, 620 

They may be held legal, without incurring 
a charge of infidelity, 620 

And may be drank (so as not to intoxlcate) 
without punishment, 620 

They may also be sold, and area subject of 
responsibility, 620 

But they must not be used, 620 

Khoolteen (a mixture of the infusion of dates 

and raisins) may be drunk, 621 

Produced by means of honey and grain are 


Neither can he shut up any of the water- 
vents, 617 

Or adopt a partition by rotaticn, 618 

A right to water cannot be assigned as dower, 
618 

Or given as a consideration for Khoola, 618 

Or in composition for a claim, 618 

Or sold (without ground) to discharge the 
debts of a defunct :—(mode to be pursued 
in this last instance), 618 

Any accident from the use cf the water does 


not induce responsibility, 618 awful, 621 
Lanpo Tax.—See Triguts. ~ But any person drinking them to intoxication, 
Lane (a Privatz)— incurs punishment, 621 
Restrictions with respect to, 34¢@ '  Mosillis (grape-juice boiled down toa third) 
LaPIDATION.--See PUNISHMENTS. is lawful, 621 
LARCENY.—See SARAKA, 205 | General rule with respect to it, 621 


Laws or THE MoHAMMEDANS, XV Rule in the boiling of unpressed grapes, 622 
Lawsuit, agency for the management of, 377 Or grapes mixed with dates, 622 
LEASE— _ Having once acquired a spirit is not ren- 
Of house invalid, unless it specify the pur- dered lawful by boiling, 622 
pose to which the land isto be applied, | Rule with respect to the use of vessels, 622 


£03 ' Vinegar mav be made from Khamr, 622 
Of grass upon a common, 269 ' And the vessel ia which it is so made becomes 
A plea of, defeat a claim, 410 pure, 622 
Term of an indefinite, 498 Rules with respect tothe dregs of Khamr, 
Annual, 498 622 


Dissolution of, 509 
Leaacy.—See WILLs. 
In money, payment of, 6,9 


An injection of Khamr is unlawful, but not 
punishable, 623 
And so likewise a mixture of it in viands, 


a ee ee tak 


Geen distribution of, 680 623 
EGALITY— | : Of boiling the juice of grapes, 623 
oo gradations from, to illegality, 591 There are three general principles tu be eb- 
EGATEE,—See WILLS served upon this subject, 623 
Becomes proprietor of legacy by acceptance 
of it, 673 LITIGATION — 


{ i : Agents for—See Acency, 393 
aa higriewwads) tosbevlesacy, dpithe event Rules in commencement of a, 393 


Leoatez, JoInt— Between buyer and seller, 394 
Testimony of, 363 | Loan— 


Rules concerning, 680 i i 
tease au hake _ Agent cannot be appeinted to receive, 879 


Casa of dispute between, cencerning rent, | Loans— 


oe 


412 Or Areeat, 478 
LEevYING or Fings, 67@ Definition of Areeat. and the nature of an use 
Lisexty— granted in a loan, 473 
In divorce, 80 Forms under which it is granted, 478 


/olegation ef, te the wife, $9 The lender may reeume it at pleasures, 478 
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Loans—continued. 

The borrower is not responsible for the loss 
of it, unless he trangress respecting it, 
478 

He cannot let it out to hire, 479 

Or if he Jet it he becomes responsible, 479 

He may lend it to another person unless this 
subject it to be differently affected, 479 

Objection, 479 

Reply, 479 

Of money, &c., as opposed to, of specific 
property, 480 

Land may be borrowed for the purpose of 
building or plantations, but the lender is 
at liberty to resume it, 480 

Land borrowed for the purpose of tillage 
cannot be resumed until the crop be reaped 
from it, 48] 

The borrower must repay the charges attend- 
ing the restoration of a loan, 481 

In restoring an annual borrowed, it suffices 
that it be returned tothe owner’s stable, 
481 

And in restoring a slave, that he be returned 
to his master’s house, 481 

It suffices to return the loan bya slave ora 
servant either of the borrower or lender, 
481 

If it be returned by a stranger, the borrower 
is responsible, 482 

Terms inwhich acontract of, with respect 
to land, must be expressed, 482 
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Matnrenance—continued. 

Difference of religion forbids the obligation 
of any relation except a wife, parent, or 
children, 147 

Unless they are aliens, 147 

Christian and Mussulman brother are not 
obliged to maintain each other, 147 

Of parent is exclusively incumbent on the 
child, 147 

To other relations besides the wife, parents, 
or children, 147 

A father and mother must provide, to adult 
daughters (and also to their adult sons) 
who are disabled in proportion to their 
respective claims of inheritance, 148 

Sisters must furnish, to an indigent brother 
in the same proportion, 148 

A poor man is not required to support his 
relations, except his wife or infant chil- 
dren, 148 

Definition of the term rich, 148 

To parents of an absentee may be decreed out 
of his effects, 149 

They may take their, out of his effects ; but 
a trustee cannot provide it in that manner 
without a decree, 149 

Of slave incumbent on their owner, 149 

Arrears not due on a decreed, 149 

Unless where it is decreed to be provided 
upon the absentee’s credit 149 

Case of a wife suing for, 339 

Husband may be imprisoned for, 339 


LooxTa, OR TROvE Property, 15-See Troves,| MAHAYAT,OR PARTITION oF Usurruct. (See PAR- 
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Loss-— 

Under a Mozaribat contract, 465 

Of a loan, 478 
Lors— 

Drawing of, in partition, 571 
LunaTic— 

Contracts by, 525 

Not subject to Zakat, 1 
Lunacy,—See SALE, 259 


M 


MassootT, xxviil 
Marxoop.—See Missinc PERsons. 
MaGISTRATE.—See KAZBE. 
May contract infants in marriage in a absence 
of natural guardian, 39 
Cannot issue a decree affecting absentee, 144 
Conduct of, towards women, 598 
Macpirs— 
Flesh of unlawful, 591 
MAINTENANCE.—See Divorce, 140 
Father must provide, for his infant children, 
146 
Difference of religion makes no difference as 
tothe obligations of furnishing to wife, a 
child, 146 
Of children incumbent upon father only, 
ware they have no independent property, 
47 
* man must provide for his indigent parents, 
47 


TITION, 576 
Mauyyjoor, 378 
Majsoos.—See EuNucu. 
MajJ_lis, 38 
Majooszes— 
Marriage with, 30 
Majkitz.—See Puberty. 
MAKAMAT, Xxix 
Maxakr, 411 
Makroon, 594 
MaL— 
Almsgift of, includes al] property subject to 
Zakat, 349 
Mat ZAMINEE, 318 
Matrix Bin ANS, xxili 
MaMELAT, 584 
Man, 121 
ManaGEeR—See MozarisaT, 457 
Of Mozaribat stock rules respecting, 454 
Dismissal of, 464 
Acts which may be performed by, 465 
Manazit Mora Z1KA, 570 
Manazit Moorsayena, 570 


ManzIL —See SALE, 294 


ManliaAcs.—See Ipiot, LUNATIC. 
Zakat not due from, 1 
MANUMISSION.~See SLAVES, 150 


Mares— 

No hire for covering of, 499 

Milk possessed of an intoxicating quality, 198 
MaREEzZ, 324 

MarkeTs— 

Rules concerning, 606 


INDEX. 


| MaRRIAGE—continued. 
But he may socontract his enjoyed female 
slave, 32 
An usufructuary, is void, 23 
And so also a temporary, 33 
Case of a double, by one contract, 33 
Case of a, bya judicial decree, 33 
Chapter II. 
| Of Guardianship and Equality, 34 
An adult female may engage in the contract 
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MarRIAGE— 

Vows in.—See Vows, 169 

A female slave may be continued in, by the 
purchaser, without his taking possession of 
her, 311 

An oath cannot be exacted from defendant re- 

specting, 402 

Claim of, may be compounded, 445 

Definition, 25 


Forms under which, may be contracted, 25 

Must be contracted in the presence of wit- 
nesses, 26 

Qualification of a witness, 20 

Persons may witnessa, whose testimony would’ 
not bz received in other cases, 26 

Infidels may witness the, of an infidel women 
27 

‘The negotiator of the, contract may also in 
certain cases bea witness to 1t, 27 


Of the prohibited Degrees; that 1s to say, of 
Women whom it is Lawful to Marry, and 
of those with whom Marriage is Unlaw- 
ful, 27 

It is unlawful to marry a mother, or a grand- 
mother, 27 

A daughter or a grand-daughter, 27 

A sister, a niece, or an aunt, 27 

Or a mother-in-law, 27 

Ora step-daughter, 27 

Or a step-mother, or a step-grandmother, 28 

Or a daughter-in-law, or grand- daughter-in- 
law, 28 

Ora nurse, ora foster-sister, 28 

Or two- sisters, 23 

Case of two sisters, 28 

Another case of two-sisters, 28 

A man may not marry an aunt and niece, 29 

Or two women related within the prohibited 
degrees, 29 

A man may not marry a woman and her step- 
daughter, 29 

Cases which induce illegality, 29 

A man may not marry the sister of his repu- 
diated wife during her edit, 30 

With slaves, 50 

With Kelebas, 30 

With Majoosees, 30 

With Pagans, 30 

With Sabeans, 30 

During pilgrimage, 30 

Mussulmans may marry female slaves, 31 

A man already married to a free woman can- 
not marry a slave, 31 

But aman married to aslave may marry a 
free woman, 31 

Four wives allowed to freemen, 31 

Two to slaves, 31 

A man having the full number of wives 
allowed, cannot marry during the edit of 
one of them, 32 

He may marry a woman pregnant by whore- 
dom, 32 

But ‘uot a captive taken in that state, 32 

He cannot contract his Am-Walid (being 
pregnant) to another, 32 

Deen 32 


Rgely 32 


| 
| 
Chapter I. | 
! 
| 


without her guardian’s consent, 34 

Unless the match be unequal, 34 

An adult virgin cannot be married against 
her will, 34 

Tokens of consent from a virgin, 35 

Tokens of consent from Siyeeba, 35 

Case under whicha woman is still considered 
as a virgin, in respect to the tokens of con- 
sent, 35 

Case of allegation and denial, 36 

Infants may be contrated by their guardians, 
26 

Case in which the marriage of infants con- 
tinues binding on infants, 37 

Case which admits and option of acquiescence 
after puberty, 37 

Tokens of acquiescence after puberty, 37 

Circumstances which annul the right of 
option, 37 

Degree of the continuance of a right of 
option after maturity, 38 

Separation in consequence of option is not 
divorce, 38 

Rule of inheritance in case of the, of in- 
fants, 38 

Persons incapable of acting as guardians in, 
38 

Maternal relations may actin defect of the 
paternal 38 

Or the Mawla of an infant female slave, 39 

Or the Magistrate in default of natural guar- 
dian, 39 

Or the nearest guardian present in the absence 
of others, 39 

The guardianship over a lunatic rests with 
her son, 29 


Of Kafat or, Equality, 39 


Definition of, 39 

Equality necessary in, 40 

In point of tribe or family, 40 

In point of religion, 40 

In point of freedom, 40 

In point of character, 40 

In point of fortune, 40 

And in point of profession, 41 

Case of a woman contracting herself on an 
inadequate dower, 41 

Case of a father contracting his infant child 
on a disproportionate dower, 41 

A father may contract his infant child toa 
slave, 41 


Of a power of Agency to contract, 42 


Agents in, and their powers, 42 

Cases of a contract executed by an unautho- 
rized person, 42 

Cases of the matrimonial agent exceeding or 
acting contrary to his commission, 43 


INDEX 
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MarrRIAGE—continued. 

Chapter III. 

Of the Mihr, or Dower 44—See Dower 
without a dower is valid, 44 
Ten Dirms the lowest legal dower, 44 
Case of a dower of ter Dirms, 44 


Wife entitled to her whole dower upon the | 


consummation of the, or the death of her 
husband, 44 

And to one-half upon divorce before consum- 
mation, 44 

Objection, 44 

Reply, 44 

Where no dower is stipulated in the contract, 
the wife receives her proper dower, 44 

Ora present, in case of divorce before con- 
summation, 45 

Case of a dower snecified after, 45 

Case of an addition made to the dower after, 
45 

A wife may remit the whole dower, 45 

Case of Khalwat-Saheeh, or retirement, 45 


Circumstances in which retirement does not 


imply consummation, 46 

Exception, 46 

Case of retirement of an eunuch, 46 

Cases in which the present to wife is 
laudable or incumbent, 46 

Case of a reciprocal bargain between two con- 
tractors, 4/ 

Case of marriage ona condition of service 
from the husband, 47 

Cases of a wife remitting or returning the 
dower to her husband, either wholly or in 
part, 48 

The same when the dower consists of effects, 
49 

Cases of stipulation on behalf of the wife, 
49 

Case of a dower consisting of property un- 
identified, 50 

Or underscribed, 50 

Objection, 51 

Reply, 5| 

Case of a dower consisting of unlawful ar- 
ticles, 51 

Cases of false assignment, 51 

A woman ts not entitled to any dower under 
an invalid, dissolved before consummation, 
52 

But in case of consummation, she is entitled 
to her proper dower, not exceeding what 
is specified in the contract, 53 

And she must observe an Edit after separa- 
tion, 53 

A child born in an illegal, is of established 
descent, 53 

Rate of the Mihr-Misl, or proper dower, 53 

A woman’s guardian may become surety for 
her dower, 54 

Objection, 54 

Reply, 54 

A woman may resist consummation until she 
be paid the prompt proportion of her 
dower, 54 

Unless the whole dower is deferrable, 54 

She may also resist the repetition of the con- 
nexion after consummation in the like 
elycumstances, 54 


MarriaGe—continued. 


But she is, notwithstanding, entitled to her 
subsistence, 54 

The ‘husband attains full power over his 
wife upon payment of dower, 55 

Cases of dispute between the parties con- 
cerning the amount of dower, 55 

Or between one of the parties and the heirs 
of the other, 56 

Or between the heirs of both parties, 56 

The heirs of a deceased may take the amount 
of the specified out of the deceased hus- 
band’s property, 56 

Case of a dispute concerning articles sent by 
a husband to his wife, 56 

Of the dower of infidel subjects and of 
aliens, where none has been stipulated, or 
where it consists of carrion, 57 

Of the dower of infidel subjects where it 
consists of wine or pork, 57 


Chapter IV. 
Of Slaves :— 


Slaves cannot marry without the consent of 
their proprietors, 58 

Nor Morkatibs, 58 

Although such may contract their own female 
slaves in, 58 

Nor Mokatibs, although they have the same 
privilege, 58 

A slave may be sold for discharge of his 
wife’s dower, 58 

A Modabbir, or Mokatib, are to discharge it 
by labour, 58 

How far a master’s desiring his slave to 
divorce his wife, is an argument to his 
assent to the slave's, 59 

Obligation of dower in case invalid mar- 
riage, contracted bya slave at the desire of 
his owner, 59 

Case of an indebted Mazoun contracted in, 
by his owner, 59 

Objection, 59 

Reply. 59 

Master may withhold permission from his 
female slave to dwell in the house of her 
husband, 59 

And if he so permit, her husband must sup- 

port her, but not otherwise, 60 

An owner slaying his female slave before 
consummation, has no claim to her dower, 
60 

The dower of a free woman is due, although 
she kill herself before consummation, 60 

A female slave, upon obtaining her free- 
dom, has a right to annul the marriage 
contract, where it was executed with her 
owner's consent, 61 

But not otherwise, 61 

Case of a man marrying a female slave with- 
out her owner’s consent, 6! 2 

Case of a father cohabiting with the slave of 
his son, 62 

Of a son contracting his female slave in, to 
his father, 62 > 

The, of a free woman witha slave is an- 
a by her procuring his emancipation, 

2 


Objection, 63 
Reply, 63 
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MarRIAGE—continued, 
Chapter V. 
Of Marriage of infidels :— 
Of infidel couple not dissolved by their 
jointly embracing the faith, 63 
Unless it be within the prohibited degrees, 
63 
But if one of them only be converted, a 
separation takes place, 63 
Apostates are incapacitated from, 64 
If either the father or mother be Mussulman, 
their children are Mussulmans, 64 
Or where one is of superior order of 
infidels, and the other of an inferior, their 
children are of the superior order, 64 
Upon the conversion of one of the parties 
the magistrate is to require the other to 
embrace the faith, and must separate them 
in case of recusancy, 64 
Obj ction, 64 
Reply, 64 
If the conversion of either happen in a 
foreign country separation takes place 
upon the lapse of the woman’s term of 
probation, 65 
If the wife be an alien, she is not to observe 
an Edit from separation, in consequence of 
ter husband’s conversion, 65 
The conversion of husband ofa Kitabeea 
does not occasion separation, 65 
Case of aconvert removing from a foreign 
land into a Mussulman territory, 65 
A woman retiring from a foreign a Mussul- 
man country, is at liberty to marry, 66 
But if pregnant, she must wait her delivery, 


66 
In the case of apostasy, separation takes 
place without divorce, 66 
Ifman and wife apostatize together, their 
marriage continues, 66 
Chapter VI. 
Of Kissm, or Partition :— 
Aman must cohabit equally with all his 
wives, 66 
But the mode of partition is left to him- 
self, 67 
Where the wives are of different rank or 
degree, partition must be adjusted accord- 
ingly, 67 
Is not incumbent whilst the husband is on 
a journey, 67 

Retraction of evidence to a, 374 
MakrRIiaGE FEAST— 

Invitation to, must be accepted, 596 
MarRIAGE SETTLEMENT.—See Dower, 
MarsHa.—See Vows, 171 
MASHEEAT, OR WILL.—See 
MaAsjID- AL-HIRAM, XXXVili 
MASNAD, xXill 
MasTeR— , 

Evidence of, in favour of a slave, 361 
MASTER AND SERVANT.—See Hire. 

Matra —See ZakatT, 
Maraa, 33 
MATERNAL BroTHERS AND SISTERS— 
Relations may act as guardians, 38 
Marurity— | 

Tyne of attaining.—See Fut. Ace, Puserty, 

MawakiL, 670 


Divorce, 91 


INDEX 
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Mawa.Lat.—See WILLA, 437 
Mawatee, 40 
Mawar, 609 
Mawta.—See MarriaGE 39 
MAwWLa-ASPAL, 517 
Maw-a-alLa, 417 
Mawta Mawa ar, 417 
Mawtas,—See WIxLs, 692 
Mawain, 499 
Mazoon.—See MARRIAGE, £9 
Mazoon.—See ZAKAT, 14 
MEAL— 
Purchase and sale of, 291 
Cannot be sold for wheat,—See SaLE—291 
Flour may not be sold for, 292 
MEASURERS— 
The scller 
SALE, 243 
MEASURING AND WEIGHING— 
In purchase and sale, 286 
MeEcca— 
Rules concerning houses in, 607 
MEHRAB, XXXVi 
ME tons, 262 
MeEn— 
To observe a modest decorum towards each 
other, 603 
MERCHANDISE.—See ZAKAT. 
Proportion of Zakat levied upon, 12 
MiIpWIFE— 
Evidence of, establishes birth, 426 
Mine, or DowEer,—See MARRIAGE, 44 
MrHrR JAN— 
A Persian festival, 274 


MIR Misi.—See MarRRIAGE, 53 

Mivxk.—See Sate, 268 

Woman’s—See SALE, 270 

Sale of, of one animal for an unequal 
quantity of another species, does not induce 
usury, 293 

Case of almsgift of, 350 

Of an ass.—See ABOMINATIONS, 595 


Mitt— 
Hire of a, 508 


MrnNEs,——See ZAxkaT, 14 
Upon the sale of lands in which they lie, 
become the property of the purchase, 16 
MIskKaL— 
A drachm anda half, a coin of that weight, 
10 
MiskKEEN8— 
Definition of "19 
Missinc Persons, 213 


Of Mafkoods, 213 
Definition of, 213 
When a person disappears, the Kazee must 
appoint a trustee to manage his affairs, 
Who is empowered to take possession of all 
acquisitions arising to him, 213 
But cannot prosecute for disputed debts or 
deposits, 214 
Objection, 214 
ae 214 
e missing pcrson’s perishahle effec 
be sold, 214 ; alae 
But not those which are imperishable, 214 


must defray expenses of.—See 


INDEX 


Missinc Persons—ceontiued. | 
Subsistence must be afforded owt of the | 
effects to the parents and children of the, : 
and toall others who, without a decree, 
were entitled to it during his presence, | 
214 
Where there are no effects in the Kazee’s 
hands, he may furnish the subsistence | 
from debt or deposits, the property of | 

the, 214 
The Kazee cannot effect a separation between. 
a, and his wife, 215 
A, 1s to he declared ad funt, 215 
At the end of ninety yearstrom his birth, 
2:6 
When his wife is to observe an Edit or her 
widowhood, 216 
And his property is divided among his living 
heirs, 216 
A missing person’s right of inheritance from 
a relation cannot be established during his 
disappearance, 216 
But his portion is held in suspense, 216 
Andat the end of ninety years (if he do not 
appear in the interim) is divided among 
the other heirs, 216 ! 
Disposal of inheritance in case of a co-heir, 
216 
MoajiL, 54 
MoaVviAH xix 
MosarartT, 116 
MobDaBBIR.—See MARRIAGE, 58.—Sae, 267— | 
MowaBAT.—See WILLS, 676, 683 | 
MouakILa, 269 | 
| 
{ 


MoHAMMED.— See IMAM MOHAMMED. 

MourRIM, Xxx1x 

MokKasa, 267 

MOKAYEZA, 267 

MoxkarT1B.—See Bart, 331.—SAxE. | 


Zakat not due from, 2 
Marriage of —See Marriagg, 58 ! 
Cannot act for aninfant daughter being a | 
Musslima, 392, 512 | 
Bequest by.—See WILLS, 674 
MoLAMISA, 269 
MovaziMat, 532 | 
MonasizZa, 269 ! 
MonEY— 
Vows respecting the payment of, 172 | 
Purchase and sale of, 315 
Declaration of the receiver to be credited : 
concerning the quality of, 345 
Rules in pawning, 640 | 
Money AssaYERS— | 
Seller must defray expenses of, 248 
MonissaF, 619 
Moosega, 241 
Moopaa, 399 
Moopaa aL! Heg Moopainar, 399 
MonopoLirs— 
Forbidden, 605 
Moorrzz— 
Qualification of.—Qee Kazes. 
Duties of, 334 
Moojatut, 334 
Mookayvzeza, 267 
MMooxiR, 437 
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MooxtTipvzg, 397 
MooLtTakiT, 206, 208 
MoonTAKKEE, XXix 
qeconn ake or SALES OF Prorit. —See SALES. 
sl 
MooSEE LE Hoo, 670 
Moosn’ Terreg, 241 
MoostaMin, 147.— See Wits, 697 
Cannot give evidence concerning a Zimmee, 
3603 
MoosTBEEN Marsoom —See Deeps, Testt- 
MONIALS, WRITINGS. 
MoorKaDIM, 18: 
MosakaT.—See GARDENING, CoMPACTS oF. 
MosILLIs, 621 
Mosque— 
Kazee must execute his duty in.—See Kazsg, 
DutTigs oF, 
MoTHER — 
Right of, as to guardianship of her children. 
—see Divorcg, 138 
Not required to suckle her infant, 146 
Unless a nurse cannot be procured, 146 
nee cannot hire, in capacity of nurse, 
46 
Must not remove with infant children toa 
strange place, 139 


Mourners (PuBiic)— 

Testimony of, not admissible, 361 
MourNING (Hipap).—See Divorce, 132 
MowjiL, 34, 18) 


| MozAaBINAT, 269 


MozakKkereg, 193 
)MozaRis.—See MozarispaT.—MaNa@er 
Mozarea.-See CuLTIVATION CoMPACTS or,579 
MozaRIBAT.—See ZAKAT, 13 
Or co-partnership in the profits of stock and 
labour, «54 
Definition, 454 
A participation in the profit is an essential 
of the contract, 454 
Chapter I. 
Contracts of, are lawful, 454 
The stock is a trust in the manager’s hands, 
454 
If the contract be of an invalid nature, the 
manager, in lieuof profit, receives an ade- 
quate hire, 455 


| A manager opposing the prorrietor, stands as 


an usurper, 455 

A, holds only in such stock asadmits of 
partnership, 155 

It requires that the profit be determinate, 
455 

And not subjected to any uncertainty, 456 

That the stock be completely made over to 
the manager, 456 

A condition of management by the proprietor 
invalidates the contract, 456 

And so also a like condition By the con- 
tracting party, although he be not the pro- 
prietor, ¢56 

The manager isat liberty to act with the 
stock according to his own discretion, 456 

But he cannot entrust it to another in the 
manner of, without the propricter’s een- 
sent, 457 

Nog lend it te another, 457 
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MozaRIiBaT—continued. 
He cannot deviate from any restrictions 1m- 
posed upon him in the contract, 457 
Upon violating them, he becomes responsible 
for the stock, 457 
A restriction to any particular part of a city 
is invalid, 458 
Unless stipulated under an express exception 
of any other place, 458 
He may be restricted in his transactions to 
particular persons, 458 
The contract may be restricted in its opera- 
tion to a particular period, «58 
Nothing can be purchased by the manager 
which is not a subject of property, in virtue 
of seisin, with respect to the proprietor, 
458 
The manager cannot purchase a slave free 
with respect to himself, where any profit 
has been previously acquired upon the 
stock, 459 
Purchasing a female slave and begetting a 
child, 459 
Chapter II. 
Of a Manager entering into a contract of 
Mozaribat with another, 460 
A manager entrusting the stock in his hands 
toa secondary manager, is responsible to 
the proprietor upon any profit being made 
upon it, 460 
Where so entrusted with the proprietor’s con- 
currence, 461 
The contract may stipulate a proportion of 
the profitto the slave of the proprietor, 


= nan 


4 
But if slave engage in such a contract on 
behalf of his master, it is invalid, 463 

Chapter III. 

Of the dismissal of a manager, and the divi- 
sion of the property, 463 

The contract is dissolved by the death of 
either party, 463 Se 

Or by the apostasy and expiration of the 
manager, 463 
If he apostatize without going toa foreign 
country, the contract still continues in 
force, 464 

All acts of manager are valid until he be 
duly apprized of his dismissal, 464 

After being so apprized he may still convert 
what remains on his hands into money, 
464 

But if it have been already converted into 
money, he cannot transact with it, 464 
Unless this money be of a species different 
from the original stock, in which case he 
may convert it into money of a different 
species, 464 

If at the dissolution of the contract the 
stock czonsist of debts, the manager must 
be compelled to collect them, where any 
profit has been acquired, 464 

All loss upon the stock is placed upon the 
‘profit, 46 _ 

If the profit be divided previous to a restora- 
tion of the capital, and any accident after- 
wards befall the stock, the manager must 
return the portion of profit he had re- 
ceived, 465 . 


Of Disputes between the 
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MozarRiBAT—continued. 


The manager is not responsible for defi- 
Clency, 465 

The profit received by the manager is no way 
implicated with respect to any new con- 
tract between the same parties, 4¢5 


Chapter IV. 
Of such act as may lawfully be performed 


by a Manager, 465 

A Manager may sell the stock, either for 
ready money or upon trust, 465 

Or entrust a siave with the management of 
It, 465 

Or, having sold it for ready money, may 
grant a suspens'on of payment, 465 

Or allow the purchaser to transfer the pay- 
ment upon another person, 465 

The acts of a manager are such as he is em- 
powered to perform by the contract, 466 

Or in virtue of a general and discretionary 
es vested in him by the proprietor, 

Or such as he is not empowered to perform 
in either way, 466 

A manager 1s not allowed tocontract male 
and female slaves forming a part of the 
stock, in marriage to each other, 466 

Any part of the stock delivered by the 
manager to the proprietor in the manner 
of a Bazat, still continues to appertain to 
the, stock, 467 

Objection, 46/ 

Reply, 467 

No part of the manager’s expenses to be de- 
frayed unless he travel, 467 

Toa distance beyond a day’s journey from 
the usual place of his abode, 468 

And it is defrayed out of the profit, not out 
of the stock, 468 

All expenses incident tothe sale of stock 
must be defrayed out of that, 468 

All expenses upon articles purchased which 
do not substantially add to the article, are 
voluntary on the part of the manager, 468 

Case of loss of the stock after a profit 
having been acquired and debt incurred 
upon it, 468 

Cases of sale by the employer to the manager 
469 

Or by the maneger to the employer, 469 

Case ofa slave purchased by the manager 
and who 1s afterwards guilty of homicide, 
469 

The man ger bargaining for an article, and 
then losing thestock, must have recourse 
to his employer for another stock, to 
enable him to fulfil his enagement, 470 


Chapter V. 


Proprietor of the . 
Stock and the Manager, 470 


In disputes respecting the acquisition of 


profit upon the existing stock, the asser- 
tion of the manager is to be credited, 470 
But in disputes concerning the proportions of 
profit, that of the proprietor, 471 
As also in disputes concerning the nature of 
the agreement under whith the stock was 
entrusted to the manager, 471 
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Mozarisat—continued. 
If the proprietor assert a restriction, the 
denial of the manager is credited, 471 
But if each allege a different restriction, the 
allegation of the proprietor is credited, 471 
In disputes concerning restriction to time, 
the evidence which proves the latest date 
is preferred, 471 
Mu tes —See ZaKatT. 
Flesh of, unlawful 
MussutMan Law— 
Foundation of, xvi 
MussuLMAN— 
If either the father or mother be, their chil- 
dren are, 64 
Where one is of superior order, the other of 
inferior, their children are of the former, 
64 
May enjoy bequest from an infidel, 64 


N 


NABATHBANS.——See PUNISHMENT, 159, n. 
NaBEEZ.—See PUNISHMENT, 196 
NaHR— 

Camels must be slain by, 591 
NajisH— 

In purchase and sale, prohibited. 
NEIGHBOUR— 

Rights of.—See SHaFFA. 

Bequest to.— WILLS. 
NEIGHBUUKHOOD —See SHAFFA. 
NecessSARIES OF L1FE— 

Zakat not due upon, 2 
NEUTRAL PROPERTY, 229 
Nirka.—See Divorcg, 140 
Niue for Nanr, 121 
NIKKAH.—See MARRIAGE. 

Meaning of, 44 
NisBa.—See ZAKAT— 

Of camels, 4 
Of kine, 5 
Of personal effects, 9 
Of silver, 9 
Of gold, 10 
Nooxoo ZaBExEB, 620 
NoozooL— 
A term applied to portions of the Koran, 68 
NuisaNces.—See Fines, Hicuway, 660 
Placed in the highway.—See Fines, 660 
Nutt Save, —See Saxe. 
Nurse— 
Hire of, 500 
Father must procure for infant, 146 


O 


OatH.~See Cearms 406 

Administered to seller and purchaser, 407 
Forms of :-— 

Imposed by magistrate, 175 

Rules of administering, 405 

When tendered to defendant, 401 

Taken upon, compulsion.—See CompuLsion. 


OBEYDOOLA, XIX 
OcEan— 
Water of the, 614 
OFFENCES AGAINST THE PERSON, 659 
Offspring, claim of, 402, 403, 424 
Of an animal, claim laid to, 419 
OMAR, XVI 
Oprion.—See Divorce, 
SALE, 248 
Of acquiescence in the match of a child after 
puberty, 36 
Oprion oF INSPECTION.—See SALE, 255 
OprronaL ConpITrons.—See SALe, 248 
ORNAMENTS, 597-——See Vows, 172 
OrPHANS.—See INFANTS, FOUNDLING. 
Kazee may lend property of, :43 
Guardianship of, vested in magistrate, 39 
Deeds of gift in favour of, 484 
OsooL, xxvi 
OTTERS— 
Flesh of, unlawful, 591 
OTHMAN, XVil 
OutLawry.—See EXpaATIATION. 


87.—Hirz, 510 
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PAGANS— 
Marriage with, 30 
PARAPHERNALIA OF A WIFE— 
Rules concerning, 
PARENTAGE.—See 
VoRCE, 134 
Claims of, 422 
Acknowledgment of, with respect to infants, 
439 
Not lawful to compound with a woman for a 
claim of, 445 
PARENTS— 
A man must provide maintenance for his in- 
digent, 147 
Difference of religion forbids maintenance 
of any relation except a wife, parents, of 
children, 147 
Maintenance of, is exclusively incumbent on 
the child, 147 
Maintenance to, of absentee may be decreed 
: out of his effects, 149 
May take their maintenance out of his 
effects, but a trustee cannot provide it in 
that manner without a decree, 149 
Arrears not dueina decreed maintenance, 
149 
Unless where it is decreed to be provided on 
the absentee’s credit, 149 
PARTITION.—See MaRRIAGE, 66 


Chapter I. 
Of Partition, of Kismat, 565 
artition involvesa separation in articles of 
weight or measurement of capacity, 565 
And an exchange in articles, of dissimilar 
parts or unities, 565 
The magistrate must appoint a public par- 
titioner, and must appoint him a salary, 
566 
Or establish a particular rate of hire for hia 
work, 566 


ACKNOWLEDGMENT.—-DI 
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PARTITION—continued. 

The partitioner must be just and skilful, 566 

But must not always be the same person, 566 

The partners may agree toa partition, pro- 
curing (if one be an infant) an order from 

_ the magistrate, 566 

One public partitioner cannot be concerned 
with another, 566 

The partitioner 1s paidin proprrtion to the 
number of claimants, 566 

In the distribution of hereditaments, the 
magistrate must previously ascertain the 
circumstances, 567 

But not if the property consists of movables, 
567 

Nor in the case of property acquired by pur- 
chase, 567 

Objection, 567 

Reply, 567 

Nor in case of a, being demanded without 


the parties specifying the manner in 
which the joint property was acquired, 
567 


A, may be granted on the requisition and 
testimony of any two heirs; but = an 
agent or guardian must be appcinted to 
the charge of the shares of the absent or 
infant heirs, 568 

And it cannot be granted where the property 
or any part of itis held by an absent heir, 
or his trustee, or an infant, 568 

The, may be ordered, although one of the 
requiring parties be an infant, one an 
infant heir, and the other a legatee, 568 


Chapter ITI 
Of Things which are fit Objects of Partition, 
569 
An estate may be distributed on the requi- 
sition of any one partner whose share sepa- 
rately is capable of being converted to 
use, 569 
If the shares be separately useless the assent 
of all the parties 1s requisite, 509 
A, must be ordered where the property 
consists of articles of one species (not 
being land or money), 569 
But not where it consists of various species, 


569 

Or of household vessels, 569 

A, may be made of cloth of an equal 
quality, 569 

But not of jewels or slaves, 569 

Cannot be made ofa bath, mill, or well, 
without the consent of all the parties, 
570 

Of houses or tenements, 570 


Chapter IIT. 
Of the Mode of accomplishing Partition, 571 
The partitioner must draw a plan, and must 
make the distribution equitably by mea- 
surement oFappraisement, 571 
Of houses, how acccmplished, 571 
In the partition of landed property, acom- 
position in money cannot be admitted, 571 
Of a house, with a piece of ground, 571 
@f land where there is a road or drain, 571 
In case of a dispute concerning the road, it' 
must be divided, 572 
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PaRTITION— continued. 

The parties may make a private agreement 
with regard to it, 572 

Complicated partition of different houses and 
tenements, 5/2 

In disputes after partition, the evidence of 
two partitioners must be admitted, 572 

But not that of one partitioner, 573 


Chapter IV. 


Of pleas of Error in Partition and of Claims 

of Right in regard to it, 573 

A plea of error cannot be admitted where 
the party acknowledges having received 
his share, unless it be supported by evi- 
dence, 573 

A complaint of after assumption, isa com- 

plaint of usurpation, 574 

In case of a complaint of non-delivery, both 
parties are sworn, and the partition is 
dissolved and made anew, 574 

A plea of error cannot be heard if the parti- 
tion was made by the parties, 574 

Case of a claim laid to a particular room in 
a house after partition, 574 

Of the laws which prevail in a claim of 
right, 574 

In a case of claim set up to an indefinite 
part after partition, it must be dissolved 
and made anew, 574 

If a definite part be claimed after partition, 
it must be compensated for from the shares 
of the other partners, or the partition 
must be dissolved and executed anew, 574 

And so likewise, if an undefined part be 
claimed, 575 

A debt proved against an estate annuls the 
partition of it among the heirs, 575 

Unless the creditor remit it, or the heirs 
discharge it, 576 

An heir may prefera claim upon an estate 
after partition, 576 

A claim cannot be set up by an heir to any 
particular article after distribution, 576 


Chapter V. 
Of the Laws of Mohayat, 576 


Mohayat is a partition of usufruct, 576 

And isnot annulled by the decrees of the 
parties, 576 

Partners may make it by allotting to each the 
use ofa particular part of the joint con- 
cern, 576 

In which case either is at liberty to let his 
share, 576 

Or by stipulating an alternative right to the 
use, 576 

A difference between the parties must be 
acttled by the interference of the Kazee, 
57 

poh of partition of the use of two slaves, 
5 

Or of two houses, 577 

Or of two quadrupeds, 577 

Of the advantage from a house may be 
affected by each party letting it to hire 
alternately, 577 

And occasional excess in the,, rent being 
equally divided between them, 578 
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ParTITION—continued 

In a case of partition of the advantage from 
two houses, neither party is accountable 
for any excess, of rent to the other, 578 

Case of partition of the advantage from to 
slaves, 578 

A partition of advantage from two quad- 
rupeds, 578 

A partition of usufruct cannot be made with 
regard to productive articles, 578 


PARTITIONER— 


Office of a public, 566 
PARTNER.—oee Balt, 327.—GuARANTEE 

Evidence of one in favour of another, 361 

In dissolution of a reciprocity partnership, 
each is responsibie for any debts contracted 
under their partnership, 331.—See Hire, 
591 

One cannot construct water-engine on rivulet 
without consent of, 617 


PARTNERSHIP.—See CompPosiTION, 450 

In profits of stock and labour, 454 

——or SHIRKAT— 

Definition of Shirkat, 217 

Partnership is lawful, 217 

Of two kinds, 217 

By right of property, 217 

By contract, 217 

By right of property, is either optional or 
compulsive, and doesnot admit of either 
partner acting with respect to the other’s 
share, 217 

By contract, 217 

Of four descriptions, 217 

By reciprocity, 217 

In traffic, 217 

In arts, 217 

Upon personal credit, 217 

Description of, by reciprocity, 217 

It requires equality in point of capital, 227 

And of privileges, 217 

And similarity of religion and sect, 218 

The term reciprocity must also be expressed 
in the contract, 218 

It is lawful between free adults, whether 

Mussulmans or Zimmees, 218 

It is not lawful betweena slave anda free- 
man, or an infant and an adult, 218 

Or a Mussulman and an infidel, 218 

Nor between two slaves, two infants or two 
Mokatibs, 218 

It comprehends both agency and bail, 216 

A purchase made by either partner is partici- 
pated between both, except in articles of 
subsistence, 219 

A debt incurred by either partner is obli- 
gatory upon the other, 219 

Bail for property engaged in by either partner 
1s binding upon the other, 219 

Unless it be engaged in without consent of 
the surety, 220 

An accession of property to either partner 
by gift or inheritance, resolves a, by reci- 
procity into a, in traffic, 220 

Unless the property be of a nature incapable 
of continuing stock, 220 

By reciprocity, cannot be contracted but in 
cash, 220 


PARTNERSHIP—continued. 
And copper coinage is comprehended under 
cash, 221 
Or in gold and silver bullion, where that 
passes In currency, 221 
Or, according to Mohammed, in homogneous 
stocks, after admixture, 222 
It cannot be contracted respecting hetero- 
geneous stocks, 222 
By right of property, is effected by each 
partner selling one half of his stock tothe 
other, 222 
Description of, in traffic, 222 
It does not admit mutual bail, but it requires 
mutual agency, 223 
It admits of inequality in point of stock, 223 
And also of a disproportionate profit, 223 
A person may engage a part only of his pro- 
perty in it, 224 
The stock can only be suchas is lawful in 
reciprocal, 224 
But the respective stock may be hetero- 
geneous, 224 
Debts can only be claimed from the partner 
who incurs them, 224 
And this partner, on making payment, has 
recourse to the other for his proportion. 224 
The contract is anulled bythe loss of the 
whole capital, or of the stock of either 
partner 1n particular, 224 
And in the last case the loss falls upon the 
pacines to whom such stock had belonged, 
4 
Unless it had perished after admixture, 225 
A purchase made by one partner, where the 
stock of the other afterwards perishes, is 
participated in both, and the, continues 
in force agreeably to the contract, 225 
But if it perish before the other’s purchase, 
that continues between them under a, by 
right of property, 225 
Unless there be no mention of mutual agency 
in the contract, for in this case it belongs 
solely tothe purchaser, 225 
Holds without admixture of stock, 225 
Does not admit a specification in behalf of 
either partner, 226 
Either partner may make over his property 
in the manner of a Bazat, 226 
Or lodge it as a deposit, 226 
Or intrust it to the care of a manager by 
Mozaribat, 226 
Either partner may also appoint an agent on 
his own behalf, 226 
Each partner holds the stock in the manner 
of a trustee, 226 
Description of, in arts, 227 
It is not requisite that the parties both follow 
the same trade, or reside in the same place, 
227 
Objection, 227 
Reply, 227 
It admits an inequality of profit, 227 
The work agreed for by either partner is 
binding upon the other, and either is at 
liberty to call upon the employer for pa:-- 
ment, 227 
Description of, upon credit, 228 
It may include reciprocity, 228 
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PARTNERSHIP—continued. , 

Fach partner is agent for the other, 228° 

The profi: of each must be in proportion to 
the :hare of each in the adventure, 228 

Of invalid, 229 

Does not holds in articles of a neutral nature, 
22° 

Unless they be taken possession of jointly, 
229 

Nor inthis instance, where the meens of 
acquiring them are different, 229 

The profit to each partner must be in pro- 
portion to the stock, 279 

A contract of, is annulled by the death or 
apostasy of either, 229 

Whether the survivor be aware of that event 
or not, 230 

A person cannot pay Zakat upon his partner's 
property without his permission, 230 

Case of mutual permission to pay Zakat, 230 

A female slave, purchased under a contract 
of reciprocity, becomes the property of 
that partner who, with permission of the 
other, has carnal connexion with her, 231 

But he seller may take the price from either, 


231 


PaSSAGE— 

Cannot be made into a private lane, 344 
PATERNAL BROTHERS AND SISTKES. 
PATERNITY.—See PARENTAGE. 

PAWNAGE— 
A plea of, and seisin is preferable toa plea 
of gift and seisin.—-See Crams, 417 
Pawns— 
Rahn, 629 


Chapter I. 

Definition of Rahn, 629 

Is established by declaration and acceptance, 
and confirmed by the receipt or the pledges, 
630 

Upon the pawnee taking possession of the 
pledge, the contract becomes binding, 630 

And he the pawnee is responsible for the 
pledge, 630 

Which he is entitledto detain until he re- 
ceive payment of his debt, 631 

Without admitting the pawnor to any use of 
it, 631 

The debt to which the pawn is opposed must 
be actually due, 63! 

The responsibility for the pledge extends to 
the amount of the debt owing to the 
pawnee, 631 

The pawnee may demand payment of his 
debt, and imprison the pawnor in case of 
contumacy, 631 

It is required of the pawmee, before payment, 
to produce the pledge, 631 

But if he glemand payment in a distant 
place, he is not required to produce it, 
unless thiscan be done without expense, 
632 

The fiedge may be sold at the desire of the 
pawnor, and the pawnee cannot afterwards 
be required to produce it, 632 

He must produce iton receiving a partial 
py/ment, as well asin case of a complete 

discharge, 632 
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Pawns—conttnued. 


Cases in which he is not required to produce 
it, 632 

The pawnor cannot reclaim the pledge on the 
plea of selling it for the discharge of the 
debt, « 33 

The pawnee must restore what he has re- 
ceived in payment if the pledge perish in 
his hands, 633 

The contract is not dissolved until the pledge 
be restored, 633 

Tle dept is discharge by the loss of his 
pledge, 633 

The pawnee is not entitled to use the pledge, 
633 

Or to lend or to let it to hire, 633 

He may consign it in charge to any of his 
family, 633 

If he transgress with respect to it, he is re- 
sponsible for the whole value, 633 

The use of the pledge is determined by the 
pawnee’s mode of keeping or wearing it, 
633 

The expenses of conservation ofthe plecge 
rest upon the pawnee, and those of sub- 
sistence upon the pawnor, 634 

But those incurred by sickness, or by offences, 
must be defrayed by both, 634 

Taxes are defrayed by the pawnor, 634 

Tithes, upon pawned lands have preference 
to the right of the pawnee, 634 

If either party voluntarily defray what is 
incumbent on the other, he has no claim 
uson him on that account, 634 

Chapter II. 

Of Things capable of being Pawned, and of 
Things for which Pledge may be taken, 
635 

An indefinite part of an article cannot be 
pawned, 635 

Even to a partner tn the article, 635 

If the pledge be rendered indefinite by any 
supervenient act or circumstance, the con- 
tract of pawn is annulled, 635 

An article naturally conjoined to another 
cannot be pledged separately, 635 

Trees, however, may be pawned with the 
immediate spots on which they grow, 
without including the rest of the land, 
635 

A claim of right established ina separable 
part of pledge does not annul the contract 
with the respect to the remainder; 636 

Occupancy, so as to obstructa delivery of the 
pledge to the pawnee, prevents his being 
responsible for it, 636 

Pledges cannot be taken for trusts, 636 

Nor for anything not insured with the holder 
of it, 636 

Nor as a security against contingencies, 637 
Of, in bargains of Sillim or Sirf, 637 

A freeman, a Modabir, a Mokatib, or an 
Am- Walid cannot be pawned, 637 

Cannot be taken to secure the appearance of 
a surety, or of a criminal liable to re- 
taliation, 638 

Or in security for a right of Shaffa, 638 

Or for acriminal slave, or the debts of a 
slave, 638 


INDEX 


757 


Pawns—continued. 
Or for the wages of a public singer or 
mourner, 638 
A mussulman cannot give or take wine in, 
but if he so receive wine from a Zimmee, 
and it be destroyed, he is responsible, 638 
A pawne is stili responsible for the pledge, 
although it appear that the debt to which 
it was opposed is not due, 638 
A father or guardian may pledge the slave of 
his infant ward fora debt owing by him- 
self, 638 
But they are accountable in case of loss, 638 
And they may also authorized the pawnee to 
sell the slave, 639 
A father may retain the goods of his infant 
child in pledge fora debt owing from the 
infant to himself, or to another infant 
child or to his own mercantile slave, 639 
But a guadian has not this privilege, 639 
Yet he may also retain the goods in, for 
necessaries furnished by him, 639 
A child cannot recover property which had 
been pawned by his deceased father, but by 
redeeming it, 639 
If he redeem it during the father’s lifetime, 
he has a claim on him for what he pays, 
639 
And the father is responsible in case of the 
pledge being lost, 639 
Case of a guardian pawing the goods of his 
orphan ward, and then borrowing and 
losing the pledge, 639 


Money, and all weighable and measurable 
articles may be pledged.—Rules to be ob- 
served in these instances, 640 

Case of a silver vessel pawned and afterwards 
lost, 641 

Or broken, 641 

A pledge may be stipulated in sale for the 
price of the article sold, 641 

But the agreement is not valid unless the 
pledge be particularly specified, 641 

Nor can the purchaser be compelled to deliver 
it, 641 

An article tendered by a purchaser in security 
for the price of the merchandize is consi- 
dered as a pledge, although the term 
pawn be not expressly mentioned by him, 
642 

Where two or more articles are opposed in 
pledge to one debt, they cannot be re- 
deemed separately, 642 

An article pawned to two persons in security 
of a debt jointly owing by both is pledged 
in toto to each, 643 

And if they agree to hold it alternately, each 
is, in his turn, trustee on behalf of the 
other, 643 


If two persons, respectively, claim an article 
from a third, in virtue of an alleged, 
and both produce evidence, the claim of 
both is null, 643 

Objection, 643 

Reply, 643 

If a partner dig, leaving an article in pledge 
with two pawnees, it is sold for the dis- 
charge of their claims, 643 


Pawns—continued. 


Chapter I1I. 
ae placed in the Handsof a Trustee, 


The parties may, by agreement, entrust the 
pledge to the custody of any upright per- 
son, 644 

After which neither of them is at liberty to 
take it out of the trustee’s hands, 644 

ee pawnee is responsible, in case of loss, 

4 

Unless the trustee has transgressed, in which 
case he is responsible, 44, 

Rules to be observed in this instance, 644 

The pawnor may commission the pawnee or 
any other person, to sell the, and discharge 
the debt ; but he cannot reverse the com- 
ayer if it be included in the contract, 
6 

Rules with respect to an agent appointed to 
sell a pledge, 645 

The pawnee cannot sell it without the pawner’s 
consent, 645 

The agent, at the expiration of the term of 
ea may be compelled to sell the pledge, 
64 

If the pledge be sold by commission from the 
trustee, the purchase money is subsitued 
in the place of it, 646 

If the trustee, having sold the, and paid off 
the pawnee, be exposed toany subsequent 
loss, he may reimburse himself from either 
party, 646 

But if he was commissioned by the pawnor 
after the contract, he must recur to him 
alone for indemnification, 646 
A stranger proving his right ina pledged 
slave, who had died with the pawnee, may 
seek his compensation from either party, 
647 


Chapter IV. 
Of the Power over Pawns, and of Offences com- 


mitted by or upon them, 647 

A pledge cannot be sold without the pawnee 
consent, 647 

Who, if the pawnor sell it more than once 
may ratify either sale, 648 

A pawned slave may be emancipated by the 
pawnor, 648 

Objection, 648 

Reply, 648 

Who, if he be rich, may substitute the value 
in pawn for the slave, 648 

But if he be poor, the slave must perform 
emancipatory labour to the amount of his 
value for the discharge of the amount of 
the pawnee’s claim, 648 ant 

Although he should have denied being in 
pawn previous to such manumisgion, 649 

A pawnor may create his paw d slave a 
Modabbir or Am- Walid, 649 ; 

And ifhe be rich, he must substitute the 
value in pawn; but if he be pooe, the 
slave must perform emancipatory labour 
to the full amount of the debt, 649 a 

The pawnor, on peony rich, 1s responsible 
for the emancipatory labour inthe forger 
instance, but not in the latter, 649 
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Pawns—continued. 

An emancipated Modabbir does not owe the 
pawnee labour beyond his value, 649 

Destruction of the pledge by his pawnor, 
649 

By a stranger, 650 

Or by the pawnee, 650 

A depreciation in the value of the pledge 
occasions a proportionable deduction from 
the pawnee’s claim, 650 

The pawnee lending the pledge to the pawnor, 
is freed from responsibility during the loan, 
650 

But he may resume it at pleasure, and then 
his responsibility reverts, 650 

Objection, 650 

Reply, 650 

The pledge being lent to a stranger by either 
party, is no longer a subject of responsi- 
bility, 650 

The pledge, on being disposed of by either 
party, with the consent of the other, 1s 
excluded from the contract, 650 

A person borrowing an article, with intent to 
pawn it, is restricted in the pawn according 
ashe specifies the particulars of the debt, 
&c., or otherwise, 65! 

And if he transgress, is responsible for the 
value in case of loss, 651 

But notif it be lost before pawn, or after 
redemption, 652 

On disputes concerning the loss of the pledge, 
the deposition of the borroweris credited 
with respect to the person in whose hands 
it was lost, and that of the lender'with re- 
spect to the restriction of the loan, 652 

A person receiving a borrowed article in 
pledge on the faith of a promise, must pay 
the sum promised to the pawnor who again 
pays the same to the lender, 652 

The lender of a slave to pawn may emancipate 
him, lodging the value with the pawnee, in 
substitute for the pledge, 652 

The borrower transgressing upon the article 
(before pawn or after redemption), and then 
ceasing from such transgression, is not re- 
sponsible in case of loss, 652 


A pawnor destroying the pledge, is responsible 


to the pawnee for the value, 652 

And so in proportion for any injury he does 
to it, 625 

And finable offence committed by a pledged 
slave upon either the person or property of 
his pawno- is of no account, 653 

Nor such offence committed by him upon the 
person of the pawnee, 653 


Nor upon his property, provided his value do 


not exceed the debt for which he stands 
pledged, 653 

But his offence againat the son of his pawnee 
is cognizable, 653 


Pawns—continued, 


The pawnor must redeem a slave of less value 
(received by the pawnee in compensation 
for having slain the slave in pledge) by pay- 
ment of his whole, 654 

The fines incurred by a pledged slave must 
be defrayed by the pawnee, 655 

But if he refuse, they are defrayed by the 
pawnor, who charges the pawnee accord- 
ingly, in liquidation of his debt, 655 

Rules with respect to the debt incurred bya 
pledged slave destroying the property of a 
stranger, 655 

If the value of the slave be twice the amount 
of the debt, the fines incurred by him are 
defrayed equally by both parties, 656 

The executor of a deceased pawnor may sell 
the pledge and discharge the debt, with 
the pawnee’s concent, 656 

An executor cannot pawn effects of the de- 
funct to any particular creditor, 656 

Unless there be only one, 656 

He may receive pledges in security for debts 
owing to the defunct, 656 

Grape-juice still remains in pawn after having 
become wine and then vinegar, 656 

A pledge destroyed in part is still retained 
in with respect to the remainder, 657 

Any increase accuring from the pledge is 
detained in, along with it, 057 

The pawnee using the product from the 
pledge by permission of the pawnor, is not 
liable for anything on that account, 657 

The pledge may be augmented, but not the 
debt, 658 

Increased to a pledged female slave, 658 

Of a pawnor committing one slave in pawn 
for another, 658 

The pawnee is not responsible for the pledge 
after having acquitted the pawnor of his 
debt, 658 

If the pledge te destroyed with him after 
he has received payment of his debt, he 
must return what he has received, and the 
debt stands liquidated, 659 

So likewise if he compound the debt, 659 

Or if the pawnor, with his concurrenc2, 
transfer the debt upon another person, 
659 

If the pledge be lost after the parties agree- 
ing that no debt had existed, it stands as 
a discharge of the supposed debt, 659 


PAWNOR— 


Law in case of the death of, 643 


PAWNHOLDER, 397 
PaYMENT— 


Period of, in sale must be fixed, 242 


PEARL8— 


Not subject to impost, 16 
Law in sale of, 308 


If the pledge be destroyed after depreciation, | Pious Bequests.—See Wits, 688 
the pawnee must remain satisfied with the | PerisHABLE CoMMODITIES— 
cofipensation he recovers from the destroyer,| Purchase and sale of,—See Vows 
653 PERSON _ 

But if, after such depreciation, he sell it by | Offence against the, 659 
desire of the pawnee for payment of his} Psysic1anNs— 
giaim, he is etill entitled to any deficiency, | Behaviour of, towards women, 599 
654 Prqsons,—See SALE, 27) 
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PILGRIMAGE.-See INHIBITION, 529.-Vows, 171 
By a prodigal, 529 
Bequest towards the performance of, 688, 
701 


Pious PurposEs— 
Appropriation of property to, 231 
Bequests to.—See WiILLs. 
Pitcny.—See ZakatT, 19 
PLAINTIFF— 
Difference between, and defendant, 405.— 
See CLAIMS. 
Must state the object of his claim, 400 
Is not required to swear, 401 
Evidence on behalf of, preferred to that of 
defendant.—See Oatus, 401 


PLATE— 
(Gold and silver) purchase and sale of, 313 
PLay.—See GAMING. 
PLEA— 
Of previous usurpation : deposit or pledge, 
in resistance of a claim, 413 
Of previous purchase does not defeat a 
claim, 414 
Of trust opposed to an alleged usurpation, 421 
Of dissolution—See PRETEXT. 
PLEDGE,—See BarL.—PAwns. 
PoLyGaAMY— 
In what degree allowed, 31 
Pork— 
Dower consisting of, 57—See Saez, 309.— 
UsurpaTION, 544 
PorRTER— 
Hire of a, 497, 504 
PossEssion.—See SALE— 
Force of, in claims, 401, 418 
The right to an article is not established by 
evidence to the former possession of it, 
369 
Unless the 
former, 369 
Or two witnesses attest such acknowledg- 
ment, 369 
Disputes concerning, 421 


defendant acknowledge such 


PostHuMous Grants, 489 

Posthumous Children, 135 
PovERTY— 

Plea of, in resistance of claim, 339 
Practica, Diviniry— 

Enters into judicial determination, 
PRAYING— 

Case of a vow against, 171 

Vain invocations in, 607 

Bequests towards performance of, 688 

Precious Stones.—See ZAKAT, 16 
PREEMPTION.—See SHAFFA— 

Right of, may be enforced against an agent 
before delivery to his principal, but not 
afterwards, 381 

REGNANT WoMEN— 

Punishment of, for whoreing, 182 

PREGNANCY— 

Term of.—See Divorce, 137 

PRELIMINARY DiscourEs, 1—50 

PRESENT— 

To be bestowed gn divorced wife, 45 

To magistrate, 337 


X1V 


PETSXT OR PLEA— 


For dissolving contract of hire, 510 
Of contract of cultivation, 583 
PRINCIPAL, —See Bais, 318 
ProcuRATOR— 
Office of, toa pious or charitable foundae- 
tion, 232 
ProDICAL.—See INHIBITION, 527 
Pilgrimage by, 529 
Propuct— 
Of lands watered by natural means subject 
toa tithe, 16 
PrRoFIT— 
Sale of, or Moorabihat.—See Saues, 281 
Acquired in partnership division of, 222, 223 
226, 227, 229 
Right to, how established, 228 
Acquired under invalid contract, 278 
In a moorabihat sale, 283 
In contracts of mozaribat, 455 465, 468 
PROHIBITED Liquors, 618—628 
PROHIBITED DEGREE.—See FosTERAGE.— Mar: 
RIAGE. 
PROFITABLE SALES — See MoorRABIHAT. 
PROHIBITED MEaTs— 
Eating of, upon compulsion, 521 
Of what consisting, 591 
PRoPERTY— 
Definition of, —See Divorce, 110 
ProrpeErTY— 
Zakat not due upon uncertain, 2 
Unknowingly disposed of without an equiva- 
lent, does not destroy the _ proprietor’s 
right in it, 15 
Of a founding, 207 
Lost and found, 208 
Of a missing person, 214 
What articles may legally represent, 220-222 
Immovable —See Lanp. 
Bail for, 320 
Evidence to a right of, 358 
Movable and immovable, 400—101 
Stolen, responsibility for, 403 
Acknowledgments with respect to, 428, 435 
Destruction of, upon compulsion, 522 
Destruction of an infant or lunatic, 526 
Right of, may be attested from seeing an 
article in possession of another, 359 


PrRosELYTE— 


Evidence of a, 360 
Inheritance to the estate of, 517 
PuBERTY.—See Futt AcE.—INHIBITION, 529, 
— MARRIAGE 
Of a boy, 529 
Of a girl, 529 
Their declarations credited, 530 
Pusiic TREASURY— 
Claims the estate of a person who dies with- 
out heirs, 517 
Pusiic Proprrry.—See Property. 
PusBLic PARTITIONERS.—See JOINT PROPERTY. 
PUNISHMENT— e 
Oath cannot be exacted from defendant in 
claims respecting, 402 
Execution of, 352 
Hoodood, 175 
Definition of Hidd, 175 
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PUNISHMENT —continued. PUNISHMENT— continued. ; 
Chapter I And so likewise sodomy committed witha 


Of Zinna, or Whoredom, 176 
horedom may be established by proof or by 
confession, 176 
Four witnesses are necessary, 176 
Who must be particulary examined with 
respect to all the circumstances of the 
fact, 176 
Confession must be repeated four different 
times, 177 
A person may retract from his confession, 178 
Of the manner of punishment, and of the 
infliction thereof, 178 
A married person convicted of whoredom is 
to be stoned, 178 
Mode of executing lapidation, 178 
An unmarried free person is to be scourged 
with 100 stripes, 178 
Mode of executing scourging, 179 
The stripes must not all be given on one part 
of the body, 179 
Scourging must be inflicted upon a man 
standing and upon a woman sitting, 179 
A slave to receive fifty stripes, 179 
A woman is not to be stripped, 179 
Slaves cannot be punished for whoredom 
but by authority, 180 
Definition of the state of marriage which 
subjects an adulterer to lapidation, 180 
Stoning and scourging cannot be united, 
131 | 
’ Nor with respect to a woman, scourging and 
banishment, 181 
The execution of stoning is not suspended by 
reason of sickness, 181 
But it is 80 on account of pregnancy, 181 
A pregant woman convicted upon evidence 
must be imprisoned, 182 
Chapter IT. 
Of the Carnal Conjunction which occasions, 
and of that which does not occasion it, 182 
Definition of Zinna, 152 ; 
Definition of erroneous carnal conjunction, 
182 
Parentage is established in a case of error 
with respect to subjects, but not in a 
case of error with respect to the act, 182 
And there is no punishment in either case 
183 
A contract of marriage prevents although 
avowedly illegal, 183 
Connexion with a wife thrice divorced 
before the expiration of her edit occasions, 
183 
Connexion with a wife divorced by implica- 
tion does not induce, 183 
Nor that witha female slave of a son or 
grandson, 183 
‘Or.of a father, mother, or wife, where mis- 
rohan is pleaded, 183 
Is incurred by connexion with the slave of a 
brother, 184 
Ce onexion witha woman married by mis- 
take does not occasion, 184 
Connexion with a woman under an unlaw- 
ful marriage does not induce, 184 
cts of lasciviousness are to be corrected by 
Taceer, 184 


strange woman, 185 

And bastiality, 185 

Is not incurred by committing whoredom in 
a foreign country 185 

May be inflicted by chief magistrate within 
his camp, 185 

Case of whoredom committed between infidel 
subjects and aliens, 186 

Whoredom committed by an infant or an 
idiot does not induce, 186 

Objection, 187 

Reply, 187 

Whoredom committed upon compulsion does 
not subject to, !87 

Case of one of the parties confessing whore- 
dom and other pleading marriage, 187 

Case of whoredom with the female slave of 
another, who dies in consequcnce, 187 

Or who goes blind, 188 

The sovereign is not punishable, but is 
responsible for property, and liable to 
retaliation, 188 


Chapter IIT. 


Evidence of whoredom, and of retraction 
therefrom, 188 

Delay in giving evidence destroys its validity, 
except in case of slander, 188 

Delay also prevents, after the Kazee’s decree 
of it, 189 

Limitation of the delay in question, 189 

The evidence of a witness is valid against 
one of the parties, although the other be 
absent, 189 


Objection, 189 

Reply, 189 

Unless the other be unknown, 180 

Case of a contradiction in evidence, 189 


‘Objection, 190 

Reply, 190 

Contradiction amongst the witness with 

regard to place, prevents the, 190 

Evidence agreeing in point of time, but 
contradictory in point of place, does not 
occasion, 190 

Evidence against a woman who is afterwards 
proved to be a virgin is void, 190 

Incompetent witnesses, by bearing testimony 
to whoredom, incur, for slander, 191 

Evidence of reprobate persons is neither 
attended with, for whoredom to the 
accused, nor with, for slander to the 
accusers, 161 

Witness defective in point of number incur, 
for slander, 191 

And so also, of the complete number of 
witnesses, where one of them afterwards 
proves incompetent ; but no fine is due i 
this case, except the accused suffer lapida 
tion, when a deyit is due from the publi_ 
treasury, 191 

The testimony of secondary witness in- 
validates that of primary witnesses, 192 
One of four witnesses retracting, after lapi- 
dation upon the accused, incures for 
slander, and is responsib’e for one-fourth 
of the fine of blood, 192 
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PuNISHMENT—continued. PunIsHMENT—continued. 


But if he retract before lapidation, all the 
witnesses are liable to, 192 

One of the five witnesses retracting does not 
incur, or fine, 193 

Where justified witnesses prove afterwards 
defective, the fine of blood is due from the 
purgators of these witnesses, 193 

Case in which the fine of blood falls upon 
the slayer, 194 

Evidence of whoredom is valid, although 
the knowledge of the fact be unlawfully 
obtained, 194 

The accused’s plea of celibacy, if unfounded 
does not prevent lapidation, 193 

Chapter IV. 

Of Hidd Shirrub, or 

rinking Wine, 195 

General rule, 195 

Punishment is not inflicted in a case of 
confession or accusation made after the 
smell is gone off, 195 | 
Unless this be owing to an unavoidable delay 
in bringing the accused to the seat of 
justice, 195 

Is incurred by drinking Nabeez, 195 

The smell alone does not suffice for conviction 
without evidence, 196 

Nor intoxication, unless it be known to 
proceed from wine, 196 

Not to be inflicted during intoxication, 196 
For wine-drinking, to a free person, is eighty 
stripes, 196 

And to slave forty, 195 | 

Confession may be retracted, 196 | 
Tle offence is proved by two witnesses, or by 
one confession, 196 

Degree of intoxication required to induce, 
196 

Confession of any offence during intoxication 
is not regarded, 196 

Nor apostasy, 197 

Chapter V. 

Of Hidd Kazaf, 

Slander, 197 


the Punishment for 


or the Punishment for 


Definition of Kazaf, 197 | 

BE slander, to be ordered by the magistrate, | 

The, to a freeman is eighty stripes, 197 | 

To a slave forty, 197 | 

Description of a person, the slandering of 
whom induces, 197 

Cases which constitute slander, 197 

ou of a claim of, for slandering a defunct, 
19 

A slave cannot demand, upon his master, nor 
a son upon his father, 198 

a decease of the slandered party prevents, 


\ 
| 
| 


Confession of slander cannot be retracted, | 


- a of abuse not constitute slander, 
Equivocal accusation of whoredom incurs, for | 
slander, 199 | 
And a0 also mutual recrimination, 200 | 
Recrimination between a husband and wife 
induces, fcr slander upon the wife, 200, 


Case of acknowledgement of a child, and 
subsequent denial, 200 
Objection, 200 
Reply, 2(0 
Accusation of a woman who has childre:? 
destitute of any acknowledged father is 
not slander, 201 
Accusation against a person who has unlawful 
commerce is not slander, 201 
Under certain restrictions, 201 
Is not due for slandering a deceased Mokatib, 
02 
Or a convert, before his conversion, 202 
Is incurred by an infidel who slanders a Mus- 
sulman, 202 
A Mussulman suffering for slander is incapa- 
citated from being a witness, 202 
And an infidel also with respect to Zimmees, 
202 
Case of an infidel embracing the faith during 
infliction of, 202 
A single, answers to all the 
tion of whoredom or wine 
Or slander, 203 
Chapter VI. 
Of Tazeer, or Chastisement :— 
Definition of the term, 203 
Chastisement is ordained by the law, 203 
Is of four orders or decrees, 203 
Chastisement may be inflicted by the imposi- 
tion of a fine, 203 
May be inflicted by any person, 203 
It is to be inflicted wherever it is authorized, 
204 
Chastisement is due for slandering a slave or 
an infidel, 204 
It is not incurred by calling a Mussulman an 
ass or a hog, 204 
The degree of it is from three stripes to 
thirty-nine, 204 
Imprisonment may be added to scourging, 204 
The blows or stipes may be inflicted from the 
most lenient to the severest degree, 205 
Ifa person die in consequence of chastise- 
ment there is no fine, 205 
PurRCHASE.—See SALE. 
Agency for, 379 
Made by an apostate, 392 
Bail in cases of.—See Bat. 


previous repeti- 
rinking, 202 


Pu RGATION.—See EvipDENCE, 336 


PurGATORS,—See Evipgnce, 371 


Pur I FICATION-— 


Of women, 601 


Q. 


QuicksiLver.—See Zakat, 16 


R. 


Rasai Mat, 454 
Raun.——See Pawns, 629 
RakHT.~—See ZAKAT, 10 note 
RaTEe— 
Meaning of the 
law, 289 
RatTLs— 
Sale by the computation of, 17, 25, 290 


term as used in Mi&sulman 
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Raven— 

Cannot be lawfully eaten, 591 
RAWAYAT SAHEEB, XX1X 
——MAsH’TOOR, XxX 
Recorps— 

In the office of the magistrate, 336 
REFUSAL— 

To swear by defendant, 402 
RejJECTION— 

Of evidence.—See EvipEeNce, 359 
RELATION— 

Acknowledgment of dying person with respect 

to a, 438 

Gift to a.—See Girt. 

Will in favour of.—-See WILLs. 
REGRATING,—See ABOMINATIONS, 606 
RxLIGION— 

Blended with judicial regulations, xii 

Difference of, makes no difference as to obli- 

gation of maintenance of wife, parents or 
children, 147 
But does with reference to any other relations, 
147 
RELIGIOUS DUTIES— 
No wages demandable for the performance of, 
499 


Rent.—see Hiret.— 
When payable, 491 
REPROBATE (Fasik)— 
Inhibitions upon—See [NHIBITION. 
Testimony of.—See EvIDENCE. 
Cannot be executor.—See WILLS. 
Re-sALE.—See SALE, 289 
Rescissi1oON— 
OF bequest, 674 
RESERVATION— 
In charitable appropriations.—See APppro- 
PRIATIONS. 
In acknowledgments.—See 
MENTS. 


| 
| 
| 
| 
RESERVOIR — | 
Appropriation of a, 237 | 
REsSIDENCE— | 
In a place, vows concerning, 155 | 
RESPONDENT.— See DEFENDANT. | 
RESPONSIBILITY— | 
In partner: hip.—See PARTNERSHIP. | 
ResSTORATION— | 
Of a loarn.—See Loan. 
REsuMPTION— | 
Of gifts.—See Girts, 485 
RETALIATION.—See Bait.—Criarms, 404 
Witnesses retracting in case of, are liable to 
a fine, 375 | 
Arbitration not admitted in cases of, 343 | 
| 


i i i ep ta 


i 


a 


ACKNOWLEDG- 


RETIREMENT.—See MARRIAGE. 
RETRACTATION— 

Of evidence—See Eviprence, 372 

Of beque&é—See WI tis, 674 

Of gifts,—See Girrs, 485 
RsTURN— 

Tog divorced wife, rules respecting.—See 

Divorce. 

REVERSAL 

Of divorce claims with respect to.—See 

IVORCE. . 

RAT, 240 
RipBa, —See Usury.—Saz, 291—293 


Ricu— 

Definition of term, 148 
RiGHTs— 

Cannot he transferred by sale, 271 
Rijuat— 

Or returning to a divorced wife.—See Dr- 

vorc_E. 103 
RikaB— 
Definition of, 20 
RriKaz, 14 
RrikBa, 489 
RiIveRs— 

Deserted beds of, must not be cultivated, 
612 

Of digging and of clearing, 615 

Of three descriptions, 615 

Water of, 16, 17 

RIVULET— 
Must not be dammed up for convenience of 
one partner without the consent of others, 
617 
Nor can he dig a trench, or erect a mill upon 
it, 617 
Nor construct a water-engine, 617 
Riza —See FosteRaAGE, 67 
RoaDs— 

Private may be sold, 271 
Rooxs— 

May be lawfully eaten, 591 
Rooms— 

Partition of.—See ParTITION, 
Ruinous BurtpINGs.—See Fines. 


8 


SAA 

A dry measure, 121 

SABEANS— 

Marriage with, 30 

SACRIFICE OR USHEEA, 592 

Must be performed by the Yd Kirban, 592 

It is incumbent on a man fer himself and for 
his infant children, 592 

The victim for one person is a goat ; and for 
any number from one to seven,a cowor 
camel, 592 

An animal held in joint property may be 
jointly offered in, 592 

Others may be admitted to share in an 
animal purchased for, 592 

It is not incumbent on the poor or travellers, 
592 

The time of performing it, 592 

lf the, be delayed beyond the proper time, 
es victim must be bestowed in charity, 
5 

The, of a blemished animal must not be ad- 
mitted’ 593 

But a trifling blemish does not render it 
exceptionable, : 93 

An animal wanting a horn, or mad, or cas- 
tracted, may be sacrificed, 593 

Any accident befalling the victim at the 
ume of slaying it, does not invalidate the, 

Goats, camels, cows, alone are lawful in, 594 
Age at which an animal 1s fitfor, 594 

If one of seven joint sacrificers die, the con- 
sent of his heirs is requisite to the, 594 
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SACRIFICS—continued. 
Rule with reference to the disposal of the 
flesh, &c., of the victim, 594 
It must be slain by the sacrificer, or in his 
presence, 59 
A Kitabee may be employed to slay it, 594 
But not a Magian, 594 
Two persons slaying each other’s victim by 
mistake, must make a mutual compensa- 
tion, 594 
Of an usurped animal, 489 
SaADKA —See GiFTs, 504 
SADKA-FITTER.—9see ZAKAT, 22, et seq. 
SAFEEYA— cules 
A prodigal or spendthirft, inhibitions im- 
posed upon —See INuIBITION, 526 


SALE.-—See ABOMINATIONS, 603,.—DuUNG, 603.- 


AGENCY FoR, 387.—Pawns, 647.—-SirF SALE. 
Retraction of evidence toa, 374 
Definition of terms used in, 241 


Chapter I. 
Of Sale :— 

Is contracted by declaration and acceptance, 
241 

Expressed either in the preterite or the pre- 
sent, 241 

Or by any expression calculated to convey 
the same meaning, 241 

Objection, 241 

Reply, 241 

The acceptance may be deferred until the 
breaking up of the meeting, whether the 
declaration be made personally, 241 

Or by letter or message, 242 

An offer made by the purchaser cannot be 
restricted by the seller to any particular 
part of the goods, 242 | . 

Unless he oppose a particular rate of price 
to particular parts or portions, 242 

If the acceptance be not expressed in due 
tin.e the declaration is null, 242 

Declaration and acceptance, absolutely ex- 
pressed, render the, binding, 242 

Where the article and the price are both pro- 
duced, the, is complete without any specifi- 
cation of quantity or amount, 242 

But a mention of money without a specifica- 
tion of the sum (unless it be produced upon 
the spot) is not valid, 242 — 

A, may beentered into either for ready 
money or with specification of a promised 
time of payment, 242 

The price must be stipulated at some known 
and determinate rate, 242 . . 

Grain may be sold for other grain of a dif- 
ferent species, 243 

Goods may be sold by a weight or measure- 
ment which is not of any particular stan- 
dard, 243 ae 

Except in a case of Sillim, 243 ee 

And a, expressing the whole quantity in this 
way is altogether void, unless the amount 
of the whole be particularly specified, 243 

If the quantity agreed for, fall short, the 
purchaser may either take it or undo the 
contract, 243 

But if it exceed, the, is valid to the amount 
of the quantity bargained for, 243 
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SALE-~-continued. 


If the quantity be of a nature capable of 
specification and fall short, the purchaser 
may either take it or undo the bargain, 
244 

But if it exceed, the, is binding to the amount 
agreed for, 244 

If the quantity be so expressed as to relate 
both to description and to substance, the 
purchaser may either stand to or undo the 
bargain, whether it exceed or fall short of 
the amount specified, 244 

The, of a spectfic number of yards of a tene- 
ment is null, but not the, of a share, 244 

The purchase of a package of cloth is null, if 
it contain more or less than the quantity 
of pieces agreed for, 244 

Unless the seller previously specify the price 
of each particular price, 245 

A, is null in toto, if the description of the 
goods be at all fallacious, 245 

Case of the purchase of a price of cloth at 
so much per yard, 245 

In the, of a house, the foundation and super- 
structure are both included, 245 

In the, of, land, the trees upon it are 
included, 245 

But not the corn, 245 

Nor in the, of tree is the fruit then upon 
it included, 245 

But the purchaser must immediately clear 
these away, 245 

In the, of ground, the seed sown init is 
not included, 346 

The imme-product is not included in the, of 
land or trees, although the rights and 
appendages be expressed in the contract, 
246 

Nor unless all its dependencies be generally 
expressed, 246 


Nor can any product be included after being 
gathered or out down, 246 

Fruit may be sold upon the treein every 
state of growth, 246 


But if the contract involve any condition not 
properly appertaining to, it is null, 246 

The additional growth of fruit purchased on 
the tree, is suffered to continue upon it, by 
consent of the seller, is the property of 
the purchaser, 246 

And so also if the purchaser take least of 
the tree, 247 


But this rule does not hold with respect to 
grain purchased upon the ground, 247 | 
Any new fruit which may grow in the in- 
term is the property of the seller and 

purchaser, 247 

Rule in the purchase of vegetables sold on a 
tree, 247 x, ; 

Grain may be sold in the ear, or pulse in the 
husk, 247 

The, of a house includes the fixtures and 
their appendages, 248 

The seller must defray the expense of 
weighers, tellers, measurers, and money- 
essayers, 248 

But the charge of weighing the price mus&be 
defrayed by the purchaser, 248 
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SALE.—continued 
In barter or exchange, the mutual ddivery 
must be made by both parties at the same 
time, 248 
Chapter IT. 
Of Optional Conditions :— 
Definition of term, 248 
A condition of option may be lawfully stipu- 
lated by either party, 248 
Provided it exceed not the term of three 
days, 248 
If it exceed three days, and the stipulating 
party declare his acceptance before the 
expiration of the third day, the, is lawful, 
249 
The payment of the price may be substitued 
as the condition, 249 
The seller, by stipulating a condition of 
option, does not relinquish his property in 
the article sold, 249 
But the property in it develops upon the 
purchaser where the stipulation is made on 
his part and he is consequently responsible 
for the loss of the goods, 249 
If the purchaser have the option, and the 
goods be injured or destroyed in the in- 
terim, he is responsible for the price, 250 
But if it rest with the seller, the purchaser 
is responsible for the value only, 250 
Right of o,tion, in the purchase of a wife, is 
not affected by cohabitation with her in the 
interim of option, 250 
Case of optional purchaser of a slave related 
to the purchaser, «50 
And of a slave optionally purchased under a 
vow of menstruous female slave, 250 
Or of a menstruous female slave, 250 
Or of a pregnant wife, 251 _ 
Optional purchase made by a privileged slave, 
251 
Case of optional purchase of wine by a Zim- 
mee, who in the interim embraces the 
faith, 251 
The possessor of option may annul the, with 
the knowledge of the other party, or con- |! 
tirm it without his knowledge. 251 
And even if he annul it without the other’s 
knowledge, and the other be informed in- 
formed the expiration of the term, it is valid, | 
252 
A right of option in, cannot descend to an | 
heir. 252 
A right of option may be referred to third 


ne 


person, 252 
Case of selling two slaves, with a condition 
of option with respect to one uf them, 252 
Objection, 252 

Reply, 253 


Option of degermination, 253 

It extends*to a choice out of three, but not 
out of more, 253 

Objection, 253 

Repl¢, 253 

An option of determination may involve a 
condition of option, 253 

But the term for making the determination 
nyst not, at all events, exceed three days, 
253 
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SALE—continued. 

Of the articles referred tothe purchaser's 
choice, one if the subject of the, and the 
others are as deposits, 253 

And both may be returned in case of a con- 
dition of option, 253 

The heir of the person endowed with an 
option of determination may return one of 
the two articles referred to the purchaser’s 
option in case of his death, 254 

Ontion is declared and the, made binding by 
any act of the purchaser in relation to the 
article sold, 254 

Any option of determination vested jointly 
in two persons, is determined by the sub- 
sequent consent of either to the purchase, 
254 

Objection, 254 

Reply, 254 

If any article purchased under one descrip- 
tion prove to be of another description, the 
purchaser may either confirm or annul the 
contract, 254 

Objection, 254 

Reply, 254 


Chapter III. 


Of Option of Inspection, 255 

A purchaser may reject an article upon in- 
spection after purchase, 255 

Although, before seeing it, he should have 
signified his satisfaction, 255 

Objection, 255 

Reply, 255 

A seller has no option of inspection after, 
255 

The option of inspection continues in force to 
any distance of time after the contract, 
unless destroyed by circumstance, 255 

Such as would have annulled acondition of 
option, 255 

Option of inspection is destroyed by the 
sight of a part of the articles, where that 
suffices as a sample of the whole, 255 

Option of inspection in the purchase of a 
house, 256 

An agent for seisin may inspect in the same 
manner as a purchaser, 256 

The inspection of a blind person may be made 
by touch, smell or taste, 257 

Or (in a purchase of land) by description, 256 

A sight of one of two articles, such as do 
not admit of samples, still leave a power 
of rejecting both, 257 

The option is destroyed by the decease of 
the person with whom it rested, 257 

Case of inspection previous to purchase, 257 

A persons, after disposing of a part of his 
purchase, has no option with respect to 
the remainder, 258 

Chapter, IV. 


Of Option from Defect, 258 

A purchaser discovering a defect in the article 
purchased, is at liberty to return it to the 
seller, 258 

Unless he was aware of the defect before 
hand, 258 ® 

Whatever tends to depreciate an erticle is a 
defect, 258 
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Sa,E—continued. 


SALE—continued. 

Defects incident to children affect the, of a 
slave during infancy, but not after ma- 
turity, 258 

Lunacy Operates asa perpetual defect, pro- 
vided it occur after the, 259 

Defects which operate in the, of female 
slaves, but not of males, 259 

Infidelity is a defect in both male and female 
slaves, 259 

Constitutional infirmities are defects in a 
female slave, 259 

A purchas<r is entitled to compensation fcr a 
defect in an article where it has sustained 
a further blemish in his hands; but he 
cannot, 1n this case, return it to the seller, 
259 

A purchaser is entitled to compensation fora 
defect discovered after the article has been 
cut up, 260 
Unless, after cutting, he put it out of his 
power to restore it to the seller, 260 

Or, if the return be rendered impracticable 
by any change wrought upon the subject 
prior to the, he is entitled to compensation 
for defect, notwithstanding the, of it, 260 

Appropriation of a purchase to the use of an 
iatane (implied in any act concerning it 
which has a reference tothe infant) by 
precluding a return to the seller, leaves the 
purchaser no right to compensation fora 
defect, 260 

The purchaser of a slave is entitled to com- 
pensation for defect, after the death or 
emancipation of the slave, 260 

But not after the emancipation, where it has 
been granted in return for property, 261 
Nor after his death, where he has been slain 
by the purchaser, 261 

A purchaser of food is not entitled to com- 
pensation for defect after having eaten it, 
261 

And so also, after having eaten only a part of 
the food, 261 


Case of defect in very perishable commodities 


261 

Case of a purchaser selling what he has pur- 
chased, which is afterwards, returned to 
him in consequence of a defect, 262 


Objection, 262 

Reply, 262 

Conduct to be observed by the magistrate, in 
case of a purchaser, after having taken pos- 
session, alleging a defect in the article, 262 


Case of a purchaser alleging the existence of 
a defective property before he had made 
the purchase ; and the forms of deposition 
to be required of the seller in this in- 
stance, 263 

Case of a person purchasing two slaves, one 
of whom proves defective, 263 

In the purchase of articles of weight, or 
measurement of capacity, the part which 
proves defective may be returned to the 
seller, 262 : 

If a part of guch articles prove the property 
of another,’ still the purchaser is not at 
liberty to return the remainder, 264 


t 
| 
\ 
| 
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A_ purchaser, by applying a remedy to the 
defective article, or making use of it, 
deprives himself of the power of returning 
it to the seller, 264 5 
If a purchased slave suffer amputation for a 
theft committed with the seller, the pur- 
chaser may return him, and receive back 
the price, 265 
And soalsoif he suffer death fora crime 
committed with the seller, 265 
Case of a slave suffering amputation for two 
thefts one committed with the seller, and 
the other with the purchaser, 265 
Case of a slave, after being thrice sold, suf- 
fering amputation for a theft committed 
with the first seller, 265 
Where the purchaser grants the seller an 
exemption from defects, he cannot after- 
wards return the article, whatever the 
defects in it may be, 266 


Chapter V. 
Of invalid, Null and Abominable Sales, 
266 


Distinctions between a null and invalid, 266 

The property purchased under a null, is 
merely a trust in the purchaser’s hands, 
267 

But that purchased under an invalid, be- 
comes his property , 267 

A, of prohibited things, if for money, is 
null, 267 

But if in the way of barter is invalid, 267 

The, of a Modabbir, Am- Walid, or a Mokatib 
is null, 267 

And the purchaser not responsible if they 
die in his hands, 267 

Of fish in water null, 268 

Or of a bird in the air, 208 

Or of a foetus in the womb, or its offspring, 
268 

Or milk in the udder, 268 

Or of hair or wool upon an animal, 268 
Invalid of any article which cannot be sepa- 
rated from its situation without injury, 
268 

Or which the quality or existence cannot 
be ascertained, 268 

Or the quantity of which can only be judged 
of by conjecture 268 

Or where the bargain is determined by the 
purchaser touching the goods, &c., 269 

Is invalid of grass upon a common, 269 

Or of bees, unless in a hive, or with the 
comb, 269 

Or of silk- worms, 269 

Of tame pigeons is valid, 270 

Of an absconded slaveis invalid unless he 
be in the hands of the purchaser, 270 

Although the seller should aMerwards re- 
cover and deliver him to the purchaser, 
270 

Of a woman’s milk is invalid, 270 

Or the bristles of a hog, 270 

Objection, 270 

Reply, 270 

Or human hair, 370 

Or undressed hides, 270 
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But animal substances of all descriptions, | A purchaser under an invalid, may sell the 

excepting those of menand hogs, may be article, in which case his right of annulling 
either sold or converted to use, 2:0 the, expires, 2 76 

At right cannot be sold unless it involve | The purchaser of a lawful article in return 
property, 271 for one thatis unlawful, may after pos- 

Objection, 272 session, dispose of it as he sees fit, re- 

Reply. 272 maining responsible only for the value, 276 
pry», The seller cannot resume the article until 


Anything may be sold which admits of a pre- 
cise ascertainment, but not otherwise, 271 slice die ie eee eee : oe 
A deception with respect to the sex invali- up the article to, to indemnify himself for 
dates the, in slaves but not in brutes, 271 the price he has raid, 277 
A re-sale by the seller, for a sum short of the Case Pt Fr ccedeable: | property, in which a 
eee aaa a2 payment of that change is brought by a purchaser under an 
But the contract isnot invalid with respect The poke eeu by the purchaser upon a 
to any other subject which may be joined | cefinite article, purchased under an invalid 


Ob; Salar ae mene Fe eer al contract, must be bestowed in charity, 278 
J : So also, profit acquiied upon any article in 


Reply, 272 
The sipulation ofa specific tare invalidates | of bleh ne ight of property exist, 278 
ay 2 , 
Case ofa dispute concerning the tare of a 278 
: : It is ab minable to enhance the price of 
vessel which contained the commodity, 272 merchandize by a fictitious tender of a high 
A Mussulman may commission a Christian to price, 278 


sell or purchase unlawful articles on his = 

Or to anticipate or forestall the market, 278 
aiipuee ee purchase, made by Or to enhance the price of grain, in towns, 
I 8 by a citizen selling for the farmer, 279 
s rendered invalid by the insertionof any Or to buy sell on a Friday, 279 


condition advantageous to either party, or 

repugnant tothe requisites of the contract, ‘ydder, 279 may be set up for, to the highest 

oe aa Bie ase aa racan arcane OF It is abominable to separate two infant slaves 

ne aa ‘ j (or an infant and an adult, related within 
” the prohibited degrees, by a, of one of 


But it recovers its validity by the purchaser them. 279 
eer ae condition with the article Unless in pursuance of an indispensable duty, 
Is invalid bya reservation of any advantage or in cases of unavoidable nece: sity, 279 
But such, is nevertheless valid, 279 
to the seller from the article sold, 274 ; 
Or by the insertion of an invalid condi- oe _slaves may be sep arated without 
tion, 27} ; ,; Chapter VI. 


another contract, 274 apr 
eos i. Definition of Akala, 2-0 

Or by a stipulation of the payment of the | A “may be dissolved in consideration of an 

price at a period not precisely known to equivalent to the price, 280 

both parties, 274 

But not for anything greater or less, 280 

aoe ane -Oecuurence Of a mcHie | Dissolution in consideration of an equivalent 
But itis valid where the time of payment is | fs diferent king isa breaking of 381 

fixed by another agreement, 274 she has borne a child, 281 


Invalid in consequence of stipulation an un- M 
; - ; ay be dissolved previous to delivery and 
certain term of payment, recovers its vali seiaiw OF the article. 281 


dity by removing the uncertainty, 274 B : 
arter may be dissolved, after a destruction 
Of a saleable with an unsaleable subject is 6f one of the subjects. 21 


invalid, 75 
Chapter VIT. 


But if the unsaleable subject be property, 
the, holds good with respect to the sale- | Of Moorabihat, and Tawleeat, that is, Sales of 


Or of one which implicates the subject a Of Akala, or Dissolution of, 280 


able subject, 275 Profit and of Friendship, 281 
Of Laws of Inyglid, 275 Definition of Moorabihat and Tawleeat, 281 
In invalid, Mecurciuect is responsible, not | They require that the price consist of simi- 
for the price, but for the value of the lars: or, if otherwise, that the person who 
article, in case of its perishing in his enters into the agreement with the pur- 
hands where he has taken possession of it chaser should have obtained possession of 
by consent of the seller, 275 the price in the interim; but the profit 
‘he value must be paid in money, or in a agreed for must be in money or specific 
similar, according to the nature of the articles of weight, or measurement of 
artige, 276 capacity, and must be stipulafed upon the 
Either p&rty may annul the contract before whole price, generally, and not proportion- 


seisin, 276 ably upon its parts, 282 
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SaLE—continued. 

All intervening expenses which enhance the 
value of the article may be added to the 
prime cost, 282 

In case of an oOver-statement of the price, 
the purchaser may undo the bargain, 283 

Or (in Tawleeat) deduct the excess, 283 

A profit by a Moorabihat, cannot be twice 
obtained upon the same article, 283 

Case of Moorabihat transacted bya privi- 
leged slave with his owner, 283 

Case of Moorabihat transacted between the 
erases of a stock and the purchaser, 
234 

An article may be disposed of by Moorabihat, 
where a defect has intervened not proceed- 
ing from the seller, or where the seller has 
used the article in the interim, without 
injury to it, 234 

But ifthe defect be occasioned by, or com- 
pensated to, the seller, a proportionable 
cee must be made from the price, 

85 

If the article be damaged by an accident not 
proceeding from the seller, still it is a pro- 
per subject of Moorabihat, <85 

A mis statement of a prompt payment instead 
ofa suspended payment, leaves it in the 
power of the purchaser to undo the bargain 
in asale either of profit, 285 

Or of friendship, 285 

In a sale of friendship the rate must be 
specified ; and the purchaser has a right 
of option until after the specification, 286 

Moveable property cannot be re-sold before 
seisin, 286 

but land may be re-sold previous to seisin by 
the first purchaser, 286 

In the re-sale of articles of weight, and 
measurement of capacity, it is requisite 
that the article be weighed or measured 
again by the second purchaser, 286 

It suffices that the articles be weighed or 
measured by the seller, in the purchaser’s 
presence, 287 

In the re-sales of articles of tale or longi- 
tudinal measurement, the telling or measur- 
ing by the second purchaser is not re- 
quisite, 287 

A seller may dispose of the price of his 
goods without having taken possession of 
them, 287 

The parties may make any subsequent addi- 
tion or abatement with respect either to 
the goods or the price ; and such addition 
or abatement are incorporated inthe con- 
tract, 287 

Objection, 287 

Reply, 287 

The price cannot be increased after the de- 
struction of the goods in the purchaser’s 
hand, 288 

Objection, 238 

Reply, 288 

Prompt payment may be commuted for dis- 
tant payment, 288 

Chapter VIL. 

Of Ribba, or Usury, 289 
efinition, 289 


SALE—continued. 
sury (occasioned by rate united with 
species) is unlawful, 289 
It consists in the, of an article (of weight 
or measurement of capacity) in exchange 
aH an unequal quantity of the same article, 
89 ; 
But does not exist where the quantities are 
not ascertained by some known standard of 
Measurement, 289 
It is occasioned either by an inequality in 
point of quantity, or by a suspension of 
repayment ; unless the consideration and 
the return be heterogeneous, 289 
Objection, 290 
Reply, 290 
All articles ordained by the Prophet to be 
articles of measurement, continue so, not- 
withstanding any alterations of custom; 
and the same of all ordained by him to be 
articles of weight, 290 
All articles referred to any known standard 
of weight are considered as articles of 
weight, 290 
Note concerning Sirf Sale, 291 
Similars may be sold for each other, without 
inducing usury, 291 
Usury cannot take place with respect to 
Faloos, as they are articles of, 291 
Objection, 291 
Reply, 291 
Flour or meal cannot be sold for wheat, 291 
Flour may be sold for flour, 292 
But not for meal, 292 
The, of flesh for a living animal is not usu- 
rious, 292 
Nor the, of fresh dates for dried ones, 292 
The, of the manufactured produce of an 
article in exchange fora similar article, is 
usurprious, unless it exceed that article in 
quantity, 293 
One species of flesh may be sold for another 
species, 293 
The, of the milk of one animal for an un- 
equal quantity of milk of another species 
of animal does not induce usury, 293 
Bread may be sold for flour of an unequal 
rate, 293 
Usury cannot take place between a master 
and his slave, 293 
Unless the slave be an insolvent Mazoon,. 293 
Nor between a Mussulman and an infidel in 
a foreign country, 293 
It may take place between a protected alien 
and a Mussulman, 293 
Chapter IX. 
Of Rights and Appendages, 293 
Definition of rights and appendages, as con- 
nected with, 29: 
Difference of rights in a purchase with respect 
to a Manzil, a Dar, and a Bait)294 
A porch over a road, connected with a house, 
is not included in the, of it, unless it be 
expressly specified, 294 o 
The avenue is not included in the purchase of 
an apartment of a house,—nor wells our 
drains in the purchase of lands, unless the 
appendages be expressed in the coatract, 
204 
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Chapter X. 

Of Claim of Right, preferred by others to the 
Subject of a Sale, 


A female slave, claimed after having produced 


a child whilst in the purchaser’s possession, 
is, together with her child, the property of 
the claimant, provided the claim be estab- 
lished by evidence; but if the claim be 
supported by the purchaser's acknowledg- 
ment only, the child is not his property, 
294 

A person selling another as slave, who 
afterwards proves to be free, must restore 
the purchase money:or, if the alleged 
slave have excited the purchaser to the 
bargain, he must restore it in defect of the 
seller, 295 

Case of claim toan immoveeble property 
after a composition with respect to it, 296 

Of Fazoolee Beea, or the Sale of Property of 
another without his Consent, 296: 

A, contracted without authority may be dis- 
solved by the proprietor of the subject, 
296 

If assented to, the price its the propery of 
the proprietor, and deposited with a 
Fazoolee seller, 296 

Who is at liberty to dissolve the contract 
without his concurrence, 296 

If the proprietor die, and the subject be not 
specified, the, is invalid, 297 . 

The emancipation, by the orginal proprietor, 


of a slave usurped and sold by the usurper | 


is valid, 297 

The fine incurred by maiming a slave sold 
under an usurpation goes to the purchaser, 
if the former proprietor assent to such, 
297 

The re-sale of a slave purchased from an 
usurper is rendered invalid by the pro- 
prietor signifying his assent to the first, 
but if the slave perish in the interim, the 
assent is of no account, 298 

Objection, 298 

Reply, 298 | 

An article purchased through the medium of 
an unauthorized p2rson cannot be returned 
to the proprietor, although the purchaser, 
prove the want of authority, or the pro- 
prietor’s assent to the, but if the seller avow 
he is not being authorized, the, is null, 298 

In the, of immoveable property by an un- 
authorized person, the seller is not respon- 
sible, 299 


Chapter XI. 

Of Sillim Sales, 299 

Definition, 299 

A Sillim, js lawful, 299 

In all artiéles of weight (except dirms and 
deenars), measurement of capacity, 299 

Longitudinal measuremant and tale, 299 

[t iavot lawful with respect to animals, 300 


| 


' 
\ 


| 


Or the partes of animals, or skin, firewood, » 


heed unless the quality be ascertained, 
3 

Ner unless the subject be in continued exis- 
*tencé until the time of delivery, 300 
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at is lawful with respect to articles which, 
although perishable in their nature, are 
kept in a state of preservation, or in 
situations where the article may always be 
had, 300 

It is not lawful with respect to flesh-meat, 


301 
The period of delivery must be specified, 
301 


Private standards of measurement cannot be 
used in it, 301 

It isnot lawful under a restriction of the 
subject to the produce of a particular 
place, 301 

And requires that the genus be specified, and 
that the species, quality, quantity, period 
of delivery, rate, and place of delivery, 
be all determined, 302 

Objection, 302 

Reply, 302 

The place of delivery, however need not be 
determined with respect to articles which 
are not of expensive carriage, 303 

The price must be received at the meeting, 
303 

Whence, if a debt owing from the seller to the 
purchaser be considered as part of it, the, 
is invalid in that proportion, 304 

But it cannot be disposed of by the seller 
until he take possession of it, 3C4 

Nor can the purchaser perform any act with 
respect tothe goods until he receive them, 
304 

Ina dissolution of Sillim the stock cannot 
be applied to the purchase of anything 
from the seller until it be first received 
back, 304 

Objection, 304 

Reply, 304 

An article subsequently purchased and made 
over in fulfilment of a Sillim, is not held 
to be delivered, 30+ 

Unless the purchaser receive it first on behalf 
of the seller, and then make seisin of 
it on his own account, by two distinct 
measurement, 305 

Objection, 305 

Reply, 305 

A second measurement is not required ina 
similar receipt of article by a lender, 305 

If the seller measure the article on behalf of 
the purchaser in his absence, it is nota 
delivery, although it be measured, into the 
purchaser's sack, 305 

And so also if it be measured by the seller 
into his own sack, at the purchaser's in- 
stance, although the purchaser be present, 
306 

Case of delivery of a determinate article in 
the same parcel with an undeterminate 
article, 306 

Objection, 306 

Reply, 306 

If the contract be dissolved, and the article 
advanced perish before restitution, the 
seller is responsible, 306 

The dissolution of a, is rendered invalid by 
the article perishing before restitution, 370 
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In dispute with respect to the value of the 
subject, the assertion of the seller (upon 
oath) must be credited, 307 

If the seller deny the appointment of a 
period of delivery, the assertion of the 
purchaser, fixing that period, must be cre- 
dited, 307 

Objection, 307 

Reply, 307 

In Sillim, of piece goods all the qualities 
must be particularly specified, 309 

Sillim is not valid in shells or jewels, but it 
is valid in small pearls sold by weight, 308 

In bricks, 308 . 

And (in short) in all articles which admit a 
general description of quality and ascer- 
tainment of quantity, 308 

Or which are particularly defined, 308 

Articles bespoke from the manufacturer, in a 
contract of Sillim, are considered as enti- 
ties, 308 

And may be rejected if disapproved upon 
delivery, 308 

An engagement with a manufacturer to fur- 
nish goods which it is not customary to 
bespeak is valid, 309 

Objection, 309 

Reply, 309 

Miscellaneous Cases, 309 

It is lawful to sell dogs or hawks, 309 

lt is not lawful to sell wine or pork, 309 

Rules with respect to Zimmees in, 309 

A person inciting another to sell his pro- 
perty to a third person, by offering an 
addition over and above the price, Is re- 
sponsible for such addition, but net unless 
this addition be expressed as forming a 
part of the price, 309 

A female slave may be contracted in mar- 
riage by the purchaser without his taking 
possession of her, 310 

Case of the purchaser disappearing without 
taking possession of his purchase, or paying 
the price, 310 

Or of one of two purchasers disappearing 
under the same circumstances, 311 

Base of gold and silver being indefinitely 
mentioned in the offer of a price, 311 

The receipt of base money instead of good 
money, if it be lost or expended, is a com- 
plete discharge, 311 

Articles of a neutral nature do not become 
property but by actual seisin, 311 

SaRAKA, OR LARCENY— 

Definition of, 205 

Satooka DirmMs, 422 


SAWAYMEEN— 

Definition of, 4 
SECONDARY TRUSTEES, 476 
SEcuRITY— 


To be taken from the claimant of trove pro- 
perty, 212 

From the heigs present, where a co-heir is 
missing, 212 


Seep.—See CuttivaTion, Compacts or, 581 


Se181N.—-See SALE, 
Perfect and imperfect described, 256 


SELLING,—See Vows, 
SENSUALIST— 


May make a will, 696 
SEPARATION— 

Care of infants in case of.—See Divorce, 
138 

Occasioned by impotance, 126 

SEx— 
Deception as to, invalidates sale of slaves, 
but not of brutes, 2 1 
SEXES— 
Commerce of.—See ABoMINATIONS, 598 
SHAFFA— 

Definition, 547 

The right of, appertains to a partner in the 
property, a participator in the immunities 
of the property, and a neighbour, 548 

No person can claim it during the exiatence 
of one who has a superior right, 548 

Unless he first relinquish it, when the title 
devolves to the next in succession, 548 

One who is a joint proprietor of only a part 
of the article has a title superior to a 
neighbour, 549 

The relative situation of the property deter- 
mines the right, when claimed on the plea 
of neighbourhood, 549 

The right of all the Shafees (claiming upon 
equal ground) is equal, without any regard 
to the extent of their properties, 549 

If some be absent, the, is, adjudge dl equally 
amongst those who are present :—but the 
absentees appearing receive their shares, 
549 

The right does not operate until after the sale 
of the property, 550 

Nor until eaulat demand, 550 

Nor does the property go tothe Shafee but 
by the surrender of the purchaser, or a 
decree of the magistrate, 550 

Chapter IT. 
Of Claims of, and Litigation concerning it, 
350 
The claims are of three kinds, 450 
I. The immediate claim, which must be 
made on the instant, or the Shafee for- 
feits his title, 550 
II. The claim by affirmation and taking to 
witness which must be made as soon as 
conveniently may be after the other, 
551 

III. The claim by litigation, 551 

A delay in the litigation does not invalidate 
the claim, 551 

Particularly, if occasioned by the absence of 
the magistrate, 552 

Rules to be observed bya magikrate on an 
appeal, 552 

The mode prescribed for his examining the 
parties, 552 * 

The cause may be litigated and determined 
independent of the price of the property in- 
dispute, 552 

But the defendant may retain the one gntil 
the other be produced, 552 ; 
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SHAFFA—continued. , 
The privilege is not forfeited by a delay in the 
ayment, 552 
he seller may be sued whilst the house is in 
his possession, 553 
\n agent for the purchaser may be sued (be- 
fore delivery to his constituent), 553 
And so also anagent for the seller, oran 
executor, 553 
The Shafee, after gaining his suit, has an 
option of inspection, and also an option 
from defect, 553 
Of Disputes relative to the Price, 553 


In disputes concerning the price, the assertion 


of the purchaser, upon oath must be cre- 
dited, 553 

And so likewise evidence produced by him, 
553 

And also his assertion, ifthe seller allege a 
larger amount, 55+ 

Case in which the seller's assertion may be 
credited concerning the price, 554 
Of the Articles in lieu of which the Shafee may 

take the Shaffa Property, 555 

The Shafee is entitled to the benefit of any 
abatement made to the purchaser, but not 
to that of a total remission, 555 

He is not liable for any augmentation agreed 
upon after the sale, 555 

If the price consist of effects, the Shafee may 
take it on paying the value of those effects ; 
but if it consist ofsimilars, he is to pay 
an equal quantity of the same, 555 

And so likewise, if the price consist of land, 
555 

In case of aterm of credit, the Shafee may 
either wait the expiration of the term, or 
take the property immediately, upon pay- 
ing the price, 555 

Of property subject to, purchased by a Zim- 


mee fora price consisting of unlawful articles 


556 

The shafee may either take buildings or 
plantations of the purchaser (paying the 
value), or may cease them to be removed, 
556 

The Shafee is not entitled to any remune- 
ration for buildings erected or trees planted 
on land which proves the property of an- 
other :—but he may remove them, 557 

If the property have sustained any accidental 
or natural injury after sale, still the Shafee 
cannot take it for less than the full value, 
557 

If the injury be committed by the purchaser, 
the Shafee may take the ground alone at 
its estimated value, 557 

Ofa Shafee taking ground with fruit trees, 
558 

Chapter 11f: 

Df ee sdeatng with Shaffa Operates, 


558 
The right of, holds with respect to all im- 
moveable property, 558 
Unless it be sold separate from the ground on 
which it stands, 558 
A Mussulman and a Zimmee are on an 
uali¢y with respect to it, 558. 
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It holds with respect to property transferred 
in any shape for a consideration, 558 

It does not hold ina property assigned in 
dower, or as a compensation for Khoola, 
or as a hire, or in compensation for 
murder, or as the price of manumission, 
559 

It holds with respect to a house sold in order 
to pay the dower, 559 

It doesnot hold with respect toa house the 
possession of which is compromised bya 
sum of money, 559 

It holds with respect to a house made over in 
composition, 559 

But not with respect to property transferred 
by grant, 5.9 

It does not apply to property sold under a 
condition of option, 559 

But it does with respect to property so pur- 
chased, 5.0 

And on the Shafee taking possession, the 
purchaser's right of option, ceases, 500 

in case of sale upon option, the possessor of 
the option is Shafee of the adjacent pro- 
perty, 560 

It does not apply to property transferred 
under as invalid sale, 560 

The seller of property under an invalid 
sale is still Shafee of the adjacent pro- 
perty, 560 

Until he deliver the property sold to the pur- 
chaser, who then has the right, 569 

Which, however, falls upon the seller resum- 
ing his property, 560 

A right of Shaffa is not created by partners 
making a partition of their joint property, 
5€0 

The right once relinquished cannot afterwards 
be resumed, 561 


Chapter IV. 
Of Circumstances which Invalidate the Right of 


Shaffa, 561 

A right of, 1s invalidated by the Shafee omit- 
ting to procure evidence in due time, 561 

Or by his offering to compound it, 561 

Or by the death of the Shafee before the 
Kazee's decree, 56l 

It is not invalidated by the death of the 
purchaser, and therefore cannot be disposed 
of on his behalf, 562 

It is invalidated by the Shafee selling the 
property whence he derived his right, 562 

Or by his acting as agent for the seller, 562 

He may resume his right where he had re- 
linquished it upon misinformation concern- 
in the price, 562 

Or by the purchase, 563 

Or where he has been misinformed concern- 
ing the article sold, 563 

Device by which the right of, may be evaded, 
£63 

Case of a house purchased in shares, by the 
same person at different times, 563 

Where the price of the property sold is com- 
promised fora specific article, the Shafee, 
if he insist on his right, toust pay the 
price, 563 
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SHAFFA—continued. 
Miscelluneous Cases, 563 
The Shafce may take a share from one of 
several purchasers; but if there be several 
sellers, and only one purchaser, he must 
take or relinquish the whole, 564 
In case of the sale and partition of half a 
house, the Shafee may take the purchaser’s 
lot, 564 
If one partner sell his share, the Shafee may 
annul any sibsequent partition, and take 
if for the price, 564 
Acts of a father or guardian with respect to 
the Shaffa of an infant ward, 564 
The concession of a house by a composition 
does not induce a right, 442 
But is induced by the act of giving a house 
in composition, 442 


SHAFEE— 
The person possessing the right of prescrip- 
tiun.—-See SHAFFA. 
SHAHDIT.—See EvIDENCE, 363 
SHIPPING— 
Not subject of Shaffa.—See SuHarra. 
SHEEAS.-—9ee SHIYAS 
SHIRB—- 
Claim of, 616 
SHIRKAT.——See PARTNERSHIP, 217 
SHIRRA, Or PURCHASE.—See SALE. 
SHIYAS— 
The followers of Alee.—See 
DIscouRsE.— 
SHop— 
Hire of a, 494, 506 
Sick.-See ACKNOWLEDGMENTS.-BAIL,——DIVORCE 
Of mortal illness, rules for determining the 
state of being, 685 
SICKNESS— 
Right of wife to maintenance in case of, 141, 
Stcx Persons— 
Of acknowledgments made by, 436 
Divorce by.—See Divorce. 
Bail contracted for.—See Balt. | 
Discharge of debt by, 437 
SIDJIL— | 
Judicial records preserved in the office of | 
magistrate, 336 
| 
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IFITJA.—See Dears, TRANSFER OF, 333 
Description of, 466 
Expenses attending, 468 

Srmz IBn Saab, xxii 

SrHRA, 210 


SIKKIR— 

A species of prohibited drink, 620 
S1LK.—See ABOMINATIONS, 597 

Piece of goods sold by weight, 308 

Laws concerning the wearing of, 597 
S1LKworMS.—See SALE, 26° 
SILLIM SALES.—See Sale, 243, 308 

Where lawful.—-See SaLe, 299 
SILLIM.—See Pawns, 637 

Agency in, is valid, 381 

Smallest term for delivery of the commodity 

ina, 301 

Dissolutior. of, 304 

Incidental rules respecting, 411 
Sttver.—See Sate, 312—ZaAKAT. 

Ornaments, 597 


771 


ee ra 


SIMILARS— 
Definition of this term, 316 

SIMMIN THIMMIN, 241 

SINGERS— ; 
Testimony of public, not admissible, 361 
Rules respecting, 638 

SINGING— 
There is no hire for, 499 

SINGULAR AGENCY— 
Definition of, 224 

SIRF.—See Pawns, 637.—SALE 296 
Agency in, is invalid, 381 
Pawn tn, 637 

SIRF SALE— 

Definition of, 312 

The articles opposed must be exactly equal in 
paint of weight, but may differ in quality, 

12 

ad exchange must take place upon the spot, 
3 

Gold may be sold for silver at an unequal rate 
provided the exchange take place upon the 
spot, 312 

No act can be performed with relation to the 
return until it be received, 312 

Objection, 313 

Reply, 313 

Gold may be sold for silver by conjecture, 
Bur not gold for gold, nor silver for silver, 

1; 

In the, ofan article having gold or silver 
upon it, the price paid down is opposed to 
the gold or silver, 313 

In the purchase of plate, if the parties 
separate before payment of the full price, 
the sale is valid only in the proportion 
paid, 313 

Or if it discovered to be in part the property 
of another, the purchaser may relinquish 
the bargain, 314 

But this does not hold with respect to an 
ingot, 314 

Where the article on each side consist of two 
species of money, the sale at an unequal 
rate is lawful, 314 

And soalso where the article on one eide 
consists of a certain number of coins of 
one species, and on the other of an equal 
number of two species, 315 

A deficiency of value on one side in point of 
weight, may be made up by the addition 
of any other article of proportionable value, 
315 

A debt may be commuted in the course of a, 
315 

One pure and two base dirms may be sold for 
two base and one pure, 315 

Description of, and rules respecting, base 
coinage, 315 

A, for base dirms is null, if Yhey lose their 
currency before the period of payment, 316 

Rules with respect to copper coinage, 316 

SISTERS— 2 

Must furnish maintenance to 
brother, 148 


indigent 


SIYEEBA— 


Proposal of marriage to a.—See Manoma 


SLANDER.—See PUNISHMENT, 197 


172 INDEX 
SLANDERER— | TaHKEEM, 343 
Evidence of, 360 Takaza, 393 
May witness a marriage, 26 TAXKHARIJ— 


SLAUGHTERED CARCASES— 
Being promiscuously mixed with carrion, 708 
SaYING— 
Of animals for food.—See ZaBBaAH. 
SoLoMY.— See PUNISHMENTS. 
SONNA, xv, 73 
Oral law, xv 
Stands next to the Koran, xv 
Collection by Alee, xvi 
Adherence to the, in divorce, 73 
SooLH—See ComPposiTION. 
SPEAKING— 
Vows respecting, 163 
STALLIONS— 
Hire of. 499 
STIGMATIAZING— 
Of a false witness, 372 
StTock— 
Copartnership in Profits of , 454 
STONES— 
Precious, not subject to any impost, 16 
STRANGER OR ALIEN— 
Death cf, without heirs, 518 
STRAYED CaTTLE— 
Rules respecting, 210 
Subsistence of, 210 
STRIKING.—See Vows, 172 
SuspsISTENCE— 
To a trove animal, 210 
SuBSTITUTION — 
Case of payment of Zakat by, 6 
Of the value lawful, 6 
SuULPHUR— 
Wells of —See ZakaT, 19 
SuMPTUARY Laws— 
With respect to dress and ornaments.—See 
ABOMINATIONS. 
SUPREME MaGISTRATE— 
Inquisitorial oath imposed by, 175 
Surety .—See Ban, 318 
SuRGrON— 
Is not responsible in cases of accident to his 
patient, 504 
SuRRENDER— 
(Of an article purchased), security for, 255 
SWEARING.-See CLaims, 405.—PUNISHMENT.- 
Oatus.— ComPOSITION. 
SyNAGOGUES— 
Founded by.—See Wir ts, 695 
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TaaAM.—See/f' oon, 280 
TaaTa, 241 
TABAYEEN, 335 
TappEer.—See INHIBITION, 528 
By a frodigal, 528 
T ABEEKH— 
A species of prohibited liquor, 619 
TauHALiF— 
Se of both plaintiff and defendant, 
107 
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Or compositivn for inheritance, laws of, 453 
TaLtak.—See Divorce, 72 
TaLak AHSAN, 72 
TALAK Bippat, 73 
Ta.AkK Hoosn, 73 
TALAK Kanayat, 84 
Tats MawasIBaT —See SHaFFA, 550 
TALB ISH'HAD WA-TAKREER, 551 
TALB Kuasoomat, 551 
TALHA, XVil 
TAMEEN Bin TirFA, xxix 
TARE— 

Of a vessel.—See Sate, 272 
TASMEEA—See ZABBAH, 588 
TAWLEEAT— 

Or sales of friendship, 281 
TAXES— 

Outraged by pawner, 634 
TAaILOR— 

Hire of a, 497 
Tazweej, 26 
TELLERS— 

pes must defray expenses of,—See Saez, 


TEMPORAL MatTTERS— 
Testimony concerning, 596 
TENANT— 
Evidence of, must not be credited with re- 
spect to his principle, 360 
TENEMENTS.—See House. 
TESERRIF, 359 
TESTAMENTS.—See WILLS. 
TESTIMONIALS (WRITTEN)—- 
Various descriptions of, 708 
Ts YUMIM— 
A substitute for ablution.—See Divorce.— 
MARRIAGE. 
TIME— 
Vows pronounced with reference to, 165 
TiTHE LANDs— 
Zakat upon all the product of, 17 
Levying of, 12 
May be imposed on wine, 13 
In what cases to be levied upon the pro- 
ducts of lands, 16 
TitHE WaATER.—See ZAKAT, 19 
Toaitis WoMEN.—See ZakarT, 18, 19 
Tribe of, who, 8 
Land belonging to, subject to double tithes, 17 
Other imposts upon the lands of, 19 
ToLERaTION (RELIGIOUs)— 
Enjoined, 3.9 
TRAFFIC— 
Partnership in, 223 
TRANSFER OF Dests, 232 
TREASURES.—See ZAKAT, 15 
Buried in the ground, 14 
Pays a tax of one-fifth upon discovery, 16 
Not transferred by the sale of land in which 
it lies, 16 
TreEES.— See GARDENING, COMPACTS OF, 585.— 
FruiT— 
Sale of, 245 
Pass with sale of land.— See Save, 245 
Fruit not included in sale of.—See Satz, 245 
Tripute Water.—See ZaKaT, 19 
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Trove Propertry-—See ZaKatT, 15 


TRovEs— 

Definition of Lookta, 208 

A trove property is asatrust in the hands 
ofa finder, 208 

Who is not responsible for any damage it 
may suStain in his hands, 208 

Unless he avow that he took the property 
with aview to convert it to his own use, 
208 


The finder is responsible for the, if he has 
not witnesses to testify that he took it for 
the owner, 208 

The, is sufficiently witnessed by the finder’s 
notification of it to the bystanders, 209 

A, under ten dirms must be advertised for 
some days, and one aboveten dirms, for 
a year, 209 

A, of an insignificant nature may be con- 
verted by the finder to his own use, 209 

If the owner do not appear in due time, the 
finder may either bestow the property in 
alms, or keep it for the owner, 209 


Where the, has been bestowed in alms, ihe 
owner may either ratify the aims gift, 209 
Or take indemnific :tion f:om th find =r, 2.9 

Objection, 210 

Reply, 2 » 

Or from th: 
SO be .tuwe a 

Or, 1f still existn’g moy cali restitution o” 
it, 210 

Objection, 2.0 

Reply, 2:0 

Stray animals ought to be secured and taken 
care of for the owner, 210 

But he is not responsible to the finder for the 
substance unless it be furnished by the 
order of the magistrate, 210 

Who, if they be fit for hire; must direct 

them to be hired out for that purpose, 210 


Or, if unfit, to be sold, and the price retained 
by the owner, 210 

Unless he think fit to order them a sub- 
sistence, which isin that case a debt upon 
the owner, 211 


But subsistence must not be ordered for more 
than a few days, 211 

Nor unless the finder produce evidence in 
proof of the, 211 

Objection, 211 

Reply, 211 

If the finder have no evidence, the order for 
subsistence must be conditioned upon the 
veracity of his declaration, 211 

The finder has no claim upon, the owner for 
the subsistence, unless the magistrate ex- 
pressly declare, in his order, that the 
owner is responsible for the same, 211 

But he may retain the, from the owner until 
he be paid for the subsistence, 211 

if, however, the, perish in the finder’s 
possession, after detention, he has no 
claim, 211 

Of unlawful articles are to be advertised and 
disposed of in the same manner as those 
of lawful articles, 211 
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The claimant of a, must prove his right by 
evidence, but it may be delivered to him 
upon his describing the tokens of it ;*in 
this case, however, the magistrate cannot 
compel a surrender, 212 

The finder surrendering the, upon description 
of the tokens, without evidence, must 
take security from the claimant, 212 

The finder is not to be compelled to surrender 
the, although he acknowledge the right of 
the claimant, 212 

A, cannot be bestowed in alms upon a rich 

rson, 213 
or can the finder, if rich, lawfully convert it 
to his own use, 213 

The finder, if poor, may convert the, to his 
own use, or, if rich, may bestow it upon 
his poor children, 213 

TrustT.—See AGENCY, 396 
Trusts— 

Pledges cannot be taken for, 636 

Proof of a, does not defeat a ples founded 
on usurpation, 414 

Plea of, opposed to an alleged usurpation, 421 

A pledge cannot be taken to security for, 636 

Trust —See Weposit, 471 


T ssts -S2e Pawns, 644 
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Zikat to ve ived on wine, 3 


U. 


Unmprre.—See ARBITRATOR. 
UNauTHoRIZED Person (Fazolee)— 
Contract of marriage executed by, 42 
UNCIRCUMCISED PERSON— 
Evidence of, admissible, 363 
UNCLE— 
Testimony of a nephew concerning his, 361 
Unjust Person.—See REPROBATE. 
Uncaweut Drinks —See Pronisitep Liquors 
UNLAWFUL Meats, 591 
Usurruct.—See Pawns.— WILLS, 693 
Does not constitute property, 48 
Extent of, in hire. —See Hire. 
Partition of —See PARTITION. 


UsurrucTuary WILLs— 
Meaning bequests of usufruct.—See WI Ls. 


UsurerR— 
Testimony nf, 362 
Of Mazoons, or Licensed Slaves, JR3 
Of Ghazb, 533 
Definition of the term, 553 . 
Acts by which usurpation is established, 533 
The usurper of an article of the Cfass of 
similars, is responsible fora similar, if it, 
be destroyed in his possession, 533 
If the article be of the class of non-similars, 
he is responsible for the value, 534 , : 
The actual article usurped must be restored 
to the proprietor, if it be extant, 34 


INDEX 


UsurPATION —continued. 
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UsurpaTion-~continued. 
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In the place where it was usurped, 534 
And, failing of this, the usurper must be 
imprisoned until he make satisfaction, 534 
So as to occasion responsibility, cannot take 
lace but in movable property, 534 


“he usurper of a house, is responsible, for the 


furniture, 535 

But if he sell the house, and the proprietor 
have no witness, he is not responsible, 
535 

An usurper of a land is responsible for 
damage occasioned by the cultivation of it, 
535 

The usurper of a movable is responsible for 
the value, in case of its destruction, 535 

If he himself rendered it defective, he is 
responsible for such defect, 535 

But not for any depreciation it may have 
sustained in his hands, 535 

The usurper of a slave hiring him out to 
servjce, 1s responsible for any damage he 
may sustain, and must bestow the wages 
in charity, 546 

But if the slave be destroyed, the wages 
may be given in part of the compensation, 
536 

All monied profits acquired by means of 
usurped money must be bestowed in 
charity, 536 

es profits of any different description, 
53 

Of Usurped Articles altered by Act of the 
Usurper, 537 

An alteration wrought upon the articles 
usurped vests the property of it in the 
usurper, who remains responsible to the 
original owner for the value of it, and 
cannot lawfully derive any advantage from 
it until such compensation be paid, 537 
Any alteration wrought upon gold or silver 
does not transfer the property of it, 538 
The construction of a building upon an 
usurped beam transfers the property of 
the beam to the usurper, 538 

In the case of slaying an usurped animal, 
the proprietor has an option at taking the 
carcass, recelving a compensation for the 
damage, or makingit over to the usurper 
for the value, 539 

A small damage committed upon usurped 
cloth does not transfer the property of it 
buta considerable damage gives the pro- 
prietor an option of taking it back (witha 
compensation for the damage), or making 
it over to the usurper for the value, 539 
Case of planting or building upon usurped 
land, 539. 

Case of ‘dying usurped cloth, or grinding 
usurped wheat into flour, 540 


a 


The sale of an usurped slave by the usurper 
is invalid, upon the owner receiving the 
value asa compensation, but the emanci- 
pation of him would be invalid, 541 

The produce of an, usurped property isa 
trust in the usurper’s hands, 542 

The usurper ofa female slave is not liable 
for any damage she may receive by bearing 
a child, provided the value of the child be 
adequate to such damage, 542 

The usurper of a famale slave impregnating 
her 1s responsible for her value in case she 
die of childbirth after restoration, 543 

There is no hire forthe use of an usurped 
article, but the usurper is responsible for 
any damage it may sustain, 544 

A change wought upon an usurped article by 
an inexpensive eee does not alter the 
property, but if the process be expensive, 
the property devolves tothe usurper, who 
must make a compensation, 545 

Converting usurped wine into vinegar by 
means of mixing in it some valuable ingre- 
dient, 546 

A person is responsible for destroying the 
musical instruments, &c, or the prepared 
drink of a Mussulman, 547 

And must compensate for them by paying 
their intrinsic value, 547 

The usurper of a Modabbira is responsible 
for her value if she die in his possession, 
but not the usurper of a Mckatiba, 547 

Of the usurpation of things which are of no 
value, 544 

A Mussulman is responsible for destroying 
the wine or pork of a Zimmee, 544 

And must compensate for it by a payment of 
the value, 544 


| Usurpep Property— 


Composition for, 445 

Alterations wrought upon, 527 
Damaging of, 541 

Produce of, 542 

No hire demandable for the use of, 544 


Usurpsr— 


Purchasing the article usurped whilst in his 
possession. —See UsurPaTION. 
Placing in deposit the article usurped, 4/6 


Usurers— 


Evidence of, 362 

Usury, 607.—See Sas, 289 

UTENSILS— 

Composed of or oranamented with gold or 
silver, 595 

Ucuerza.—See SACRIFICE, 


Vi 


An usurper damaging the article usurped | VeceTaBLes.~See Sate, 247 


benime proprietor of it upon the owner | Veassers— 
demanding the value, 541 Those which are abominable or otherwise, 595 
The amount of which is ascertained by the | Vicerov— 


Testimony ofa, 363 
VINEGAR, 622 
VIRGIN— 
Adult, cannot be contracted in marriage 
against her will, 595 


declaration of the usurper upon oath, or 
hy evidence adduced by the proprietor, 541 
‘And isfter accepting this the proprietor can- 
not remand the article, if the compensation 
be given in conformity with his claim, 541 


INDEX 
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VIRGINITY— 


Signs of; destroyed by any accident, 354 
Evidence to, 354 
Vows, 150 
Or Eiman, 150 
Definition, 150 


Chapter I. 

Oaths of 
150 

Prejury, 150 

Objection, 150 

Reply, 150 

Contracted, where not fulfilled, 151 

And inconsiderate oaths, 151 

Expiation is incumbent, whether the vow be 
wilful, a compulsory, or although the oath 
be taken under a deception of the memory, 
151 

The violation of a vow, whether by compul- 
sion or through forgetfulness, requires 
expiation, 151 

Objection, 151 

Reply, 151 


Chapter IT. 
Of what Constitutes an Oath, or Vow, and 
what does not Constitute it, 151 _ 

An oath may be expressed by using the same 
of God, or any of His customary attributes, 
151 

Excepting His knowledge, wrath, or mercy, 
151 

It is not constituted by using any other name, 
151 

Particles of swearing, 152 

Swearing by the truth of God is not an oath, 
152 iB ¢ ar 66 

The expressions, ‘I swear,’’ ‘‘I vow, I 
testify,’ constitute an oath, without the 
name of God, 152 

Swearing by the existence of God makes an 
oath, 152 

A vow may be contracted by the imprecation = 
of a conditional penalty, 152 

Chapter IIIT. 

Of Kafara, or Expiation :— oe 

A vow may be expiated by the emancipation » 
of a slave, the distribution of alms, 153 

Of fasting, 153 ) 

Previous Santon does not suffice, 153 | 

A sinful vow must be broken and expiated, | 
154 

Or infidels, being nugatory, cannot be held as | 
violated, 154 | 

Of abstinence, 154 _ 

Is binding, where any condition annexed, 155 

Pronounced, with reservation of the 
God, are null, 155 


Chapter IV. 
Of Vows with respect to entrance into a 
residence in a particular place, 155. 
A, against entering a house 1s not violated by 
entering a mosque, church, &c., 155 
A, against entering a serail 18 not violated by 
entering a DD ray 
A, against entering any particular house 18 
not broken by entering it when in ruins, 
156 


sinful nature are of three kinds, 
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Vows—continued. 

Against entering ina house not violated by 
going under the roof or entering the 
portion, 156 © 

Case of, respecting abstinence from a thing 
in which the vower is at present engaged, 

56 

Against residing in a city not broken by the 
vower's family, continuing to reside there, 
157 

Chapter V, 
Of Vows, respecting various actions, such as 
coming, going, riding, and so forth, 158 

An evasion of, is a violation of them, 157 

An undetermined, of performance is not 
violated until the death of the vower, 158 

Made with a view of prevention, 158 

Case of a, expressed generally, but restricted 


in its sense to some particular occasion, 
158 


Chapter VI. 

Of Vowsin respect to Eating or Drinking, 
158 

Witk respect to eating dates, 158 

Of abstinence from anything is not broken 
by eating that thing when it has acquired 
a new description, 159 

Or denomination, 159 

Chapter VII 

Of Vows with respect to Speaking and Con- 
versing, 163 

A, against speaking to such a person is 
violated by speaking to him within hearing 
distance, although he be asleep, 168 

Case in which the violation of the vow 
depends upon the meaning of the terms 
used in it, 163 

Case of a, against conversing witha person 
for a specified time, 163 

Repetition of prayer, &c., at the stated season 
does not violate a vow of silence, 163 

Made respecting the day, extends to the night 
also, 164 

Case of a, of inhibition restricted toa par- 
ticular occurrence, 164 

A, against conversing with a _ person 
described is, in relation to another, not 
violated by conversing with that person 
after the description with respect to the 
other is done away, 164 

A, against conversing with such a youth 
is violated by conversing with him after 
manhood, 165 

Respecting converse with reference to him, 
$65 


will of | Chapter VIII. 


Of Vows in Manumission and Ditvéace .— 
Divorce vowed on condition of the birth of a 
child, takes place, although the child be 
stillborn, 166 

Freedom vowed in favour of a chifd that 
may be born of a female slave, takes place 
on her first liveborn child, 166 

Case of a, of freedom to the first gure 
chased slave, 167 ® e 
Case of a, of freedom to a last purchased 
slave, 167 
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Vows—continued. 
Case ofa, of freedom to whichever of his 
slaves shall congratulate the vower on the 

~ birth of a child, 167 

Emancipation of a slave in consequence of a, 
does not suffice for expiation, 167 

Butthe emancipation ofa father in female 
quence of purchase suffice, 16, 

The emancipation by purchase of a female 
slave by a personto whom she stand in 
the relation of an am-Walid does not 
suffice, 168 

Case of a, of freedomtoa female slave on 
condition of concubinage, 168 

A general vow of freedom to slaves includes 
every description of them, 169 

Case of a, of divorce indefinitely expressed, 

69 
Chapter IX. 
Of Vows of Buying, Selling, Marriage, and so 

forth, 169 

A, against the performance of certain acts is 
not violated by procuring an agent to per- 
form those acts, 160 

Except in the case of marriage, manumission, 
or divorce, 169 

Or any acts, the right of which solely apper- 
tain to the vower, 169 

Nor by employing the other to do the thing 
where the advantage results solely to the 
subject of the, 170 

A, of freedom conditioned upon the sale of a 
slave, takes place on the instant of the 
sale, and the gale is null, 170 

Divorce suspended upon the not selling of a 
slave, takes place on emancipation or Tad- 
beer, 170 

A, of general divorce in reply to a wife 
charging her husband with bigamy, takes 
place upon her in the same manner as 
upon the rest, 170 

Chapter X. 
Of Vows respecting Pilgrimage, Fasting, and 
Prayer, 171 
Case of a, of Masha, 171 


t 


Case of a, of manumission suspended upon : 


the non-performance of pilgrimage, 171 
Case of a, against fasting, 171 
Case of a, against fasting for a day, 171 
Case of a, against prayer, 171 
Chaoter Xl. 


Of Vows respecting Clothing and Ornaments, : 


171 


Of husband against wearing cloth of his - 


wife’s manufacture, 171 

Chapter XII. 

Of Vows concerning Striking, Kiling and so 
forth, 172 

A, made agtinst striking a person is not 
violated Sy striking that person when 
dead, and the same of a vow against 
clothing, 172 

Speak Mg to, going to, 173 
r washing the person, 3173 

A, against beating is violated by any act 
which causes pain, unless that act be 
cofimigted in sport, 173 

if slaying a person who is already dead 
incurs the penalty, 173 


INDEX 


Vows—continued. 
| Chapter X{IT, 
| Difference in a, between the Term Shortly and 

in Length of Time, 173 
| A, to discharge a debtis fulfilled by dis- 
i charging it in light or base money, or In 
| _money belonging to another, 173 
| Of by means of liquidation, 173 
| Objection, 174 
| Reply, 174 
| But not by the gift of the creditor, 174 
' A, not to accept reimbursment of a debt in 
| partial payments, isnot violated until the 
| whole debt shall have been received, 174 
Chapter XIV. 
Of Miscellaneous Cases, 174 

A, against doing a thing unrestrictively pro- 

pounced: operates as a perpetual inhibited, 


instance of performance, 174 

Anoath imposed by a supreme magistrate 
continues in force only during the exist- 
ence of that magistrate’s authority, 175 

A, of gift is fulfilled by the offer of a gift, 
although it be not accepted, 175 


| 

74 
A, of performance is fulfilled bya single 
| w 


W AFFA SALE— 
Description of 520 
Waces.—See Hire. 
At what time due, 491 
| Toa public partitioner, 566 
W AKEEL.—See AGENT, 
WakF or Wuaqr.—See APPROPRIATIONS. 
Water (Guardian), 54 
| WaLLs— 
| Ruinous.—See Fines. 
| WaLnuTs— 
' Purchase and sale of, 262 
Wasaya.—-See WILLS. 
W ASEKAT.—See WILLs, 
W ATER.—See SHirs, 616 
All people have a right to drink froma well, 
canal, or reservoir, 613 
And also cattle, 613 
No person can alter or obstruct course of, 
running through his ground, 616 
In case of disputes, 617 
Right to, cannot be assigned as dower, 618 
Or given in composition for a claim, 618 
Tithe and tribute defined.—See Zaxar. 
An article of neutral property, 229 
General rules respecting claims to a right of, 
613 
W ATER-COURSE 
Space approiated to, 612 
Rules with respect to, 612 
As to digging, &c., 616 
WatTrR-ENGINE 
Cannot contract ona rivulet: without cone 
sent of partners, 617 A 
WawarIL, or Se1z1no os Fines, 670 
WEIGHERS~ 
Seller must defray expense of, 248 
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WILLa—continued. 


WEIGHING AND MEASURING 
In purchase and sale, 287 
Wexzis.—See Waters. 
Space appropriated to, where dug in waste 
lands, 611 
A person digging is responsible for accidents, 
662 


Digging in a highway, 373 
Partition of a, 570 
Partnership in, 229 
Appropriations of, to pious uses, 240 
WHEAT— 
Flour and meal cannot be sold for.—See 
SALE, 291 
Purchase and sale of —See SaLe 
WuorREDOM.—See PUNISHMENTS, 176 
By compulsion, 523 
Means either fornication or adultery, 29 
Rule for ascertaining the perpetration of, 176 
What acts constitute, 176 
Evidence required in.—See EvipENcE, 353 
Evidence of retractation therefrom, 178 
Purgation of witnesses, 358 
Wippa.~—See Dx posits, 471 
WippeeEvat, 471 
W i1pow— 
No maintenance due to, 145 
Claim of, upon her husband’s estate, 147 
WipowHoop— 
Rules to be observed by women during, 132 
Wire.—See Divorce. 
Repudiated, acknowledgment in favour of, 
483 
Where entitled to maintenance from hus- 
band, 140 
Must have a separate apartment, 143 
Maintenance where husband is absentee, 144 
No decree for maintenance can be issued 
against the property of an absentee hus- 
band upon the bare testimony of his, 145 
Difference of religion makes no difference as 
to obligation to maintain a, 147 
Unless she be an alien, 147 
poor man required to support, and in- 
fant children, 148 


WiHxaLiT.—See AGENCY. 


Wirra, 513 
Definition of, 513 
Of two descriptions, Ittakit and Mawalat, 
513 
The, of a slave appertains to his emancipator, 
rendering him liable to fines incurred by 
the slave, and endowing him with a right 
of inheritance, 513 
Objection, 513 
Reply, 513 
.A stipulation of waving the claim to inheri- 
tance is invalid, 514 
The, of a slave emancipated by Kitabat ap- 
pertains to his master, 514 
Objection, 514 
Reply, 514 ; 
The same of the, of modabirs Am-Walids, 
514 


And slaves emfncipated by affinity, 514 

In the emancipation of a pregnant female 
slave the, of the fetus belongs to. her 
emancipator, 514 " 


777 


But if she be not delivered in six months 
from the date of her manumission, it may 
shift from him to the father’s emanci- 
pator, 514 

os of a Persian marrying a freed woman, 
515 

If the father and mother are both freed 
persons, the, of their children belongs to 
the father’s tribe, 5'6 

Heirship is established by the, of manumis- 
sion, 516 

An emancipatress is entitled to the. of her 
freed-men, &c., but not of their children, 
516 

The estate of a freed man descends to the 
lineal heir of the emancipator, and not to 
his heirs general, 517 

Of the Nawalat, or of Mutual Amity, 517 

Nature and effect of the contract of Mawalat, 
517 

Either party may dissolve the contract in 
presence of the other, 518 

Orthe inferior party may break it off in the 
superior’s absence, by engaging ina Mawa- 
lat with some other person, 518 

But he cannot do so after the other has paid 
a fine incurred by him, 518 
A freed-man cannot engage in a contract of 
Mawalat, 

Oath cannot be demanded from defendant in 
respect of, 402 


Wriita Mawatat, 517 


Witt— 
In divorce as contrasted with liberty and 
option, 91 


Writ MasHerat-—See Divorce, 91 


WiLLts— 
Definition of the terms used in, 670 


Chapter I, 
Of Wills that are Legal and Wills that are 


Laudable, and of the Retractation of, 670 
Are lawful and valid, 670 
To the extant of a third of the testator’s 
property, 671 
But not to any further extant, 671 
Unless by consent of the heirs, 671 
A bequest to an heir is not valid unless con- 
firmed by the other heirs, 671 
A bequest to a person from whom the testator 
rn received a mortal wound is not valid, 
And if a legatee slay his testator, the bequest 
in his favour is void, 672 
- peaucet to a part of the heirs is not valid, 


Bequests are valid between Mussulmans and 
Zimmees, 672 
The acceptance or rejection of them is not 
determined until after the dedth of the 
testator, 672 
It is laudable to avoid making them where 
the heirs are poor, 673 e 
The legatee becomes proprietor of the legacy 
by his acceptance of it, 673 
dN may be either expressed or implied, 
3 
uest by an insolvent personis void, 673° 
So by an infant, 673 
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Wirttis“continued.- 


Or a Mokatib, 674 

A bequest or, in favour ofa fcetus inthe 
womb is invalid, 674 

A temale slave may be bequeathed, with the 
exception of her progeny, 674 

A bequest is rescinded by the express declara- 
tion of the testator, or by any act on his 
part implying his retractation, 674 

Or which extinguishes his property in the 
legacy, 675 

The testator’s denying his bequest is nota 
retractation of it, 675 

Nor his declaring it unlawful or usurious, 
675 

Or desiring the execution of it to be de- 
ferred, 675 

A bequest to one person is annulled bya 
subsequent bequest of the same article to 
another, 675 

Unless that other be not then alive, 675 


Chapter IT. 
Concerning 
Estates, 676 
Ofa person bequeathing two-thirds of his 
property to two persons respectively, 676 
Of Mohabat, 676 
Bequests of specific sums of money, 676 
A person bequeathing the whole of his estate 
to one, and thena thirdof it to another, 
676 
A bequests of a son’s portion of inheritance is 
void, but not the bequest of an equivalent 
to it, (77 
A bequest ofa ‘‘portion’’ of the estate is 
executed to the extent of the smallest por- 
tion inherited from it, 677 
A bequest of ‘‘part of the estate,’’ unde- 
fined, may be construed to apply to any 
part, 678 
A person bequeathing first a sixth, and then 
a third, to the same person, 678 
Or, first a third, and then a sixth to the 
same person, 678 
A person bequeathing a third of any par- 
ticular property, if two-thirds of it be lost, 
and the remainder come within a third of 
the testator’s estate, the legatee is entitled 
to the whole of such remainder, 678 
A bequest of ‘’the third of’’an article, part 
of which is afterwards destroyed, holds 
oe respect to a third of the remainder 
9 


the Bequest of a Third of the 


A legacy of monev must be paid in full with 
the property in hand, although all the rest 
of the estate should be expended in debts, 


679 
A legacy left to two persons, one of them 
being at t time dead, goes entire to the 
living legdtee, 679 
A legacy bein bequeathed to two persons in- 
definitely, if one of them die, a moiety of 
it only goes to the other, 679 
_A bequest made by a poor man is of force if 
he afterwards become rich, 679 
A bequest of any article, not existing in the 
sesgion or disposal of the testator at his 
decease, is null, 679 
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Unless it was referred to his property, in 
which case it must be discharged by a pay- 
ment of the value, 679 

Distribution of bequest made _ indefinitely 
to three different descriptions of persons, 
680 

Or to an individual, anda particular class of 
people, 680 

Or to a particular class of people alone, 680 

Ofa third person being admitted, by the 
testator, tO a participation with two other 
legatees, 680 

An acknowledment of debt, upon death-bed, 
is efficient to the extent ofathird of the 
estate, 680 

A joint bequest to an heir and a stranger is 
executed in favour of the latter only, to 
the extent of one-half, 681 

And so likewise a joint bequest to the 
aoe of the testator and a stranger, 

Any accident occasioning uncertainty with 
respect to the legatees annuls the, 681 

Bequest of an apartment in a partnership 
house, 681 

The validity of a bequest of money belonging 
to another rests upon the proprietor’s con- 
sent, 683 

An heir, after partition of the estate, acknow- 
ledging a bequest in favour of another, 
must pay the acknowledged legatee his 
proportion of such bequest, 683 

Bequest of a female slave who (previous ro 
the partition of the estate) produces a 
child, 683 


Of the period of Making, 684 

Gratuitous acts, of immediate operation, if 
executed upon death-bed, take effect to 
the extent of one-third of the property 
Only, 684 

An acknowledgment on a death-bed is valid 
in favour of the person who afterwards 
pecomes an heir, but not a bequest or gift, 
684 

Neither is an acknowledgment so made valid, 
if the principle of inheritance had existed 
in the person previous to the deed, 684 

Such acknowledgment, gift, or bequest, in 
favour of a son, being a slave, who after- 
wards becomes free, previous to the father’s 
decease, is nevertheless void, 685 

Rule for ascertaining a death-bed illness, 685 


Chapter IIT. 

Of Emancipatisn upon a Death-bed, and ef 
Wills relative to Emancipation, 685 
Emancipation, gift and acts of Mohabat, on 

a death-bed, take effect to the extent of a 
third of the property, 685 . 

Of a Mohabat and an emancipation by the 
same person, 685 
Mohabat and emancipation precede ‘in their 
execution the actual bequest, 686 

The appropriation of a sum bequest to 
the emancipation of a slave 4 annulled by 
the subsequent loss or failuré of any’ part 
of it, but not the appropriation of a sum 
to the performance of a pilgrimage, 686 
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YAMEEN, oR ConpITIONAL Vows.—See 

DIvorce_, 94. 

—Retraction of evidence to a, 94 
YAaMEEN Gamoos.—See Vows, 150 
YAMEEN Moonaxip, 150 
YAMBEN LicHroo, 150 
Yawn AL Fitter, 23 
Yawn Ab Nir, 24 
Ya aL Fitter, 22 
Ya KrrBan, 592 
YAZEED.—See SACRIFICE. 


ZABBAH— 


Of eon or the slaying of animals for food, 
58 


All animals killed for food. except fish and 
locusts, must be slain by, 587 

Is of two kinds, by choice. and of necessity, 
587 

It must be performed by a Mussu'man or a 
Kitabee, 587 

Provided he be person acquainted with the 
form of invocation, whether man or woman, 
infant or idiot, 587 

It cannot be performed by a Magtian, 587 

An apostate, 587 

Or an idolator, 587 


Game slain in any place by a Mobtim is un- | 


lawful, or slain by any other person in holy 
ground, 587 
Rules with respect to the Tasmeea, or invoca- 
tion, 588 
In the first species of, it must be pronounced 
whilst the animal’s throat is cutting ; and 
in the second species. upon shooting the 
arrow, or letting loose the dog or hawk at 
the game, 588 
Nothing must be said except the invocation, 
589. 
Proper method for slaying animals, 589 
It may be performed with nails, hcerns, or 
teeth (detached from their native nlace), 
589 . 
Or with any sharp instrument, 590 
Precautions to be observed by the slayer, 
590 
The animal is lawful although it be wounded 
previous to cutting its throat, 590 
All tame animals must be slain by cutting the 
throat ; and wild animals by chasing or 
shooting ther, 590 
Camels must be slain by Nahr rather than 
by, 591 
The feetus of a slain animal is not lawful, 
591 
Of the THings which may be lawfully eaten, 
and of tfose which may not, 521 
ie and birds of prey are unlawful, 
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ZABBAH— continued. 

Rook. are neuter, but carrion crows and 
ravens are unlawful,—Magpies, the croco- 
dile, other, all insects and the ass and 
mule are unlawful, 91 

Hares are neuter, 591 

No aquatic animal is lawful except fish, 592 
Fish which perish of themselve are not 
lawful, 592 

ZABBAH —See Foop,—HunrTInNG. 

Slaying animals for, 687 

ZAKAT— 

Definition of, 1 


Chapter I 
Introductory, 1 
Obligation of, and conditions upon which 
is incumbent, 1 
Not due from infants nor from maniacs, 1 
With certain exceptions, 2 
Nor from Mokatibs, 2 
Nor from insolvent debtors. 2 
Nor upon the necessaries of life, 2 
Nor upon uncertain property, 2 
It is due upon unquestionable properly, 3 
ae of trafic in property subjects is 
to, 
Intention Of, in the payment necessary to its 
validi y, 3 
Exception under certain circumstances, 3 
Chapter, II 


Of Zakat from Sawyeem ; i,e., from herds and 
flocks. 4 
Definition of Sawayeem, 4 
Of Zakat of Camels, &c., 4 
One goat due upon five camels, 4 
Female camels only lawful inthe payment 


of, 4 
Camels of all descriptions inculded, 5 
Of horned cattle, 5 
One yearling due upon thirty kine, &c., 5 
Buffaloes are included with other horned 
cattle, 5 
Of Goats :~— 
ne due upon forty, 5 
Xids or lambs are not acceptable payment 
unless above a year old, 5 
But males and females are equally accept- 
able, 6 
Of Horses: | 
One deenar per head due upon horses, or five 
deenars per cent, or the total value, 6 
Not due upon droves consisting entirely either 
of males or famles, 6 
No, due upon asses or mules, unless as articles 
of commerce, 6 
Of Kids, Calves and camels, Colts :— 
Not due upon young of herds flocks until 
a year old, 6 
One camel’s colt due on twenty-five, 6 
Case of payment of, by sudstitution, 6 
Substitution of value lawful,%6 
Labouring cattle exempt from, 7 
Must be paid in cattle of a medium value, 7° - 
Law respecting property acegired in the 
interim between the payments, 7 
Rules respecting the Afoo, 7 ° 
Case of, bzing levied by the rebels or schis- 
matics, 8 
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WILLs—continued. 

A slave, excceeding one-third of the pro- 
perty, emancipated on death-bed, is ex- 
empted from emancipatory labour by the 
heir-assenting to his freedom, 687 

A bequest of emancipation in favour ofa 
slave is annulled by his being made over 
in compensation for an offence committed 
by him, 687 

Where the heir and the legatee agree con- 
cerning a slave having been emancipated 
by the testator, the allegation of the heir 
is credited with reapect to the date of the 
deed, 687 

Of an alleged emancipation and debt credited 
by the heirs, 687 


Of Bequests for Pious Purposes, 688 
{n the execution of bequest to certain pious 
purposes, the ordained duties precede the 
voluntary, 688 
Unless all the purposes mentioned be the 
equal importance, in which case the 
arrangement of the testator must be 
followed, 688 
As well as where the purposes of the bequest 
are of a purely voluntary nature, 688 
Rules in bequests towards the performance of 
a pilgrimage, 688 
Chapter IV. 


Of Wills in favour of Kinsmen and other 
Connexions , 689 
A bequest toa neighbour is in favour of the 
owner of the next adjoining house, 689 _ 
And comprehnds all competent descriptions 
of persons, 689 
Rules in bequests to the ‘‘As’heer’’ of the 
testator, 689 
And to his Khatn, 689 
And to his Akraba, 690 
Or to the Ahl of a particular person, 691 
Or of the house of a particular person, 691 
Or to the orphans, blind, lame, or widows of 
a particular race, 691 
Or to the race of a particular person, 691 
Or to the Awlad of a particular race, 691 
A bequest to the heirs of a particular person 
is executed agreeably to the laws of in- 
heritance, 691 
Case of a bequest to the Mawlas of the testa- 
tor, 692 
Chapter V. 
Of Usufructuary Wills, 692 
An article bequeathed in usufruct, 692 
Must be consigned to the legatee, 692 
But if it constitute the sole estate, being a 
slave, he is possessed by the heirs and 
legatee alternately; or, being a house, it 
is held among them in their due propor- 
tions, 692 
Nor are the heirs in the later instance allowed 
to sell their slaves, 693 
The bequest becomes void onthe death of 
the legatee, 693 
A beat of the produce of an article does 
not entitle the legatee tothe personal use 
of the article, 693 
Nor does a bequest of the use entitle him to 
let it to hire, 693 
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WILLS—continued. 

A bequest of the use of « slave does not 
entitle the legatee to carry him out of the 
ple unless his family reside elsewhere, 


A bequest of a year’s product, if the article 
exceed a third of the estate, does not 
aoe the legatee to a consignment of it, 
In a bequest of the use of article to one, 
and the substance of it to another, the 
legatee of usufruct is exclusively entitled 
to the use during his term, 694 
A bequest of an article to one, and its con- 
tents to another, if connectedly expressed, 
entitles the second legatee to nothing, 694 
A_ bequest of the fruit of a garden implies 
the present fruit only, unless it be ex- 
pressed in perpetuity, 695 
A bequest of the produce of an animal impli 
pee existent produce only in every instance 
5 


Chapter VI. 


Oj Wills made by Zimmees, 625 


A church or synagogue founded during health 
descends to the founder’s heirs, 695 

In the bequest of a house to the purpose of 
an infidel place of worship, it is appro- 
priated accordingly, 695 

Whether any particular legatees be mentioned 
or otherwise, 695 

Objection, 696 

Reply, .96 

ae bequests of Zimmees are of four kinds, 

96 

The will of a sensualist or innovator is the 
same as of an orthodox Mussulman, unless 
he proceed to a vowed apostasy, 696 

The will of a female apostate is valid, 696 | 

A Moostamin may bequeath the whole of his 
property, 696 

But if he bequeath a part only, the residue 
is transmitted to his heirs, 696 | 

An emancipation, or Tadbeer granted by him 
on his death bed, takes effect in toto, 696 

Any bequest in favour of a Moostamin ig 
valid, 697 p 

The bequests of a Zimmee are subject to the 
same restrictions with those of a Mussul- 
man, 69, 

He may make a bequest in favour of an 
unbeliever of a different, 697 

Not being a hostile infidel, 697 


Chapter VII. 


An executor having accepted his appointment 
in presence of the testator, is not after- 
wards at liberty to reject it, 697 Jos 

His silence leaves him an opt®® of rejection, 
697 

But any act indicative of his acceptance 
binds him to the execution of the office, 
697 ; 

Having rejected the appointment after the 
testator’s decease, hé ntay'still ascept of it, 
unless the magistrage appoint an executor 
in the interim, 697 


